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PART  I 


STATEMENT  BY  M.  LOUDON 

(VICE-PRESIDENT  OF  THE  CONFERENCE) 


ON    THE 


QUESTION   OF  TRANSIT 


AND 


GENERAL  DISCUSSION  BY  THE  CONFERENCE 


SEVENTH  MEETING  OF  THE  CONFERENCE 

(Monday,  March  14th,  1921,  at  11  a.m.) 


GENERAL   SURVEY    OF    THE    QUESTION    OF    TRANSIT.    —    UENERAL    DISCUSSION" 

The  Meeting  opened  with  M.  Hanotaux,  President,  in  the  Chair. 

GENERAL  SURVEY  OF  THE  QUESTION  OF  TRANSIT 

The  PRESIDENT  (speaking  in  French).  —  Gentlemen,  in  accordance  with  the 
decision  taken  at  the  meeting  on  Saturday  evening,  we  will  now  proceed  to  deal  with 
the  Transit  Convention  (1).  In  accordance  with  the  Agenda,  a  general  statement 
regarding  this  question  will  be  made  by  M.  Loudon,  one  of  our  Vice-Presidents, 
whom  I  now  call  upon  to  speak.  After  this  statement  the  question  will  be  open  for 
general  discussion.  At  the  termination  of  this  discussion,  the  Conference  will  go  into 
Committee,  with  M.  Loudon  as  Chairman,  and  the  various  articles  will  be  considered 
in  detail. 

M.  LOUDON  (Vice-President;  speaking  in  French).  —  Mr.  Chairman  and  Gen- 
tlemen, the  Draft  Convention  on  Freedom  of  Transit  has  its  origin  in  Article  23  (e)  of 
the  Covenant.  It  is  of  especial  interest,  in  that  it  constitutes  an  innovation  and  is  an 
entirely  new  departure  in  the  history  of  international  law,  for  although  railways  and 
Waterways  have  already  been  the  subject  of  general  conventions,  this  does  not  apply 
to  transit. 

The  primary  object  of  the  Draft  Convention  is  to  provide  the  minimum  guarantees 
necessary  to  ensure  freedom  of  transit.  Its  provisions  bear  the  impress  of  liberal  ideas, 
in  spite  of  the  fact  that  it  was  found  necessary  to  restrict  the  application  of  the  prin- 
ciple of  freedom  in  certain  respects,  to  which  1  shall  refer  later.  One  of  the  more  im- 
portant of  these  restrictions  relates  to  transport  tariffs.  The  Convention,  though  of 
a  general  nature,  only  deals  with  transit  by  waterways  and  railways;  since  transit  by 
road — over  and  above  the  Customs  difficulties  which  it  involves— has  not  yet  assumed 
an  economic  importance  sufficiently  great  to  justify  its  inclusion,  while  transport  by 
air  will  be  dealt  with  by  the  International  Convention  on  Air  Navigation. 

Article  1,  though  it  does  not  give  an  exact  definition  of  transit,  lays  down  that 
persons,  goods,  mails  and  postal  parcels,  vessels,  coaching  and  goods  stock,  or  other 
means  of  transport  shall  be  deemed  to  be  in  transit  across  the  territories  situated  under 
the  sovereignty  or  authority  of  any  one  of  the  High  Contracting  Parties,  when  the 
passage  across  the  said  territories  is  only  a  portion  of  the  whole  journey,  which  must 
have  begun  and  shall  finish  outside  the  frontiers  of  the  Contracting  Party  across  whose 
territory  the  transit  takes  place.  The  provisions  of  the  draft  only  refer  to  the  utilisa- 
tion of  those  existing  routes  which  are  most  suitable  for  international  transit.  They 
do  not  in  any  way  contemplate  the  establishment  of  new  or  special  routes  for  this 
transit.  Further,  nothing  in  this  Convention  entails  an  obligation  on  the  part  of  a 
State  to  afford  to  traffic  in  transit  a  general  right  of  priority  over  internal  traffic.  The 
Convention  recognises  that  the  States  through  which  the  traffic  passes  in  transit  have 
a  sovereign  right  to  regulate  the  conditions  applicable  to  such  traffic,  to  select  the 


( 1)  Tho  text  employed  as  a  basis  for  discussion  will  bo  found  in  Part  IV,  Section  lVof  this  volume  : 
Draft  Convention  on  Freedom  of  Transit. 


routes  to  be  followed,  to  fix  the  rates  charged,  to  impose  legitimate  duties  and  taxes 
and  to  take  the  necessary  measures  for  police  supervision. 

With  regard  to  dues,  it  is  stipulated  that  no  special  duties  or  taxes  shall  be  imposed 
on  account  of  entry,  exit,  or  transit,  but  this  does  not  preclude  the  collection  of  dues 
on  merchandise  in  transit  solely  in  order  to  cover  legitimate  expenses  of  supervision 
and  administration  in  connection  with  such  transit  traffic. 

With  regard  to  charges,  Article  4  lays  down  that  tariffs  applied  to  transit  traffic 
must  be  reasonable,  having  regard  to  the  conditions  of  the  traffic,  including  considerations 
of  commercial  competition  between  different  routes.  In  the  Commission  of  Enquiry  (1), 
one  of  the  most  debated  questions  was  whether  a  State  through  which  transit  traffic 
passed  should  be  obliged  to  treat  such  traffic  on  a  footing  of  equality  with  its  own  traffic, 
with  regard  to  the  tariffs  and  facilities  afforded.  A  number  of  delegates  considered 
that  a  State  was  entitled  to  encourage  its  industries  and  its  agriculture  by  means  of 
transport  tariffs.  Other  delegations  upheld  the  view  that,  if  this  principle  were  admit- 
ted, freedom  of  transit  would  cease  to  be  a  reality  for  a  State  whose  commerce  was 
dependent  upon  transit  through  other  countries.  It  was  also  pointed  out  that,  in 
order  to  protect  its  own  commerce,  a  State  might  apply  customs  duties,  but  not  special 
transport  rates.  II  was  found  impossible  to  reach  agreement  on  the  points  referred  to. 
The  Commission,  however,  compromised  upon  a  text  which  sanctioned  commercial 
differentiation  but  excluded  distinctions  of  a  political  nature,  and  left  it  to  the  com- 
petent authority  to  provide  a  reasonable  interpretation,  that  is,  one  in  accordance  with 
the  spirit  of  the  Convention. 

It  would  be  out  of  the  question  not  to  allow  certain  other  exceptions  to  be  made  in 
connection  with  general  police  duties,  national  defence,  the  observance  of  health 
regulations,  etc.  For  instance,  the  Contracting  Parties  would  not  be  bound  to  ensure 
transit  for  travellers  whose  entry  into  their  territory  was  prohibited  on  grounds  of 
public  health  or  safety,  or  the  transit  of  goods  the  importation  of  which  was  forbidden 
as  a  measure  of  protection  against  diseases  of  animals  or  plants.  The  authorities  in 
the  country  of  transit  could  also  take  reasonable  measures  to  assure  themselves  of  the 
genuine  nature  of  traffic  in  transit,  and  to  provide  for  the  safety  of  ways  and  means 
of  communication.  Free  transit  could  not  be  insisted  upon  for  immigrants  whose 
entry  into  the  country  of  destination  is  forbidden.  Another  exception  must  be  made  as 
prescribed  in  the  Covenant  itself  in  the  case  of  regions  devastated  in  the  war. 

As  regards  the  application  of  the  Convention  in  the  event  of  grave  national  emer- 
gency, that  is  to  say  internal  disturbances,  strikes,  famine  or  other  troubles,  and  in 
time  of  war,  the  Contracting  Parties  would  have  the  right  within  their  territory  to  take 
the  measures  necessary  for  national  security,  whilst  respecting  as  far  as  possible  the 
principle  of  freedom  of  transit. 

Though  the  Convention  deals  with  the  question  of  freedom  of  transit  in  time  of 
peace,  it  also  aims  at  maintaining  this  freedom,  as  far  as  possible,  in  time  of  war.  In 
particular,  it  states  that,  in  such  an  event,  the  Contracting  Powerswill  maintain  this 
freedom  in  so  far  as  it  is  compatible  with  the  rights  and  duties  of  belligerents  and 
neutrals. 

Freedom  of  transit  implies  equal  conditions  of  transit  for  all  the  Contracting  Powers. 
No  distinction  may  be  drawn  with  respect  to  the  nationality  of  persons,  the  flag  flown 
by  vessels,  the  origin,  points  of  departure,  entry,  exit  or  destination,  or  the  ownership  of 
goods,  mails  or  postal  parcels,  coaching  and  goods  stock  or  other  means  of  transport.  Prefe- 
rential treatment,  therefore,  is  not  permitted,  but  this  does  not.preclude  differentiation 
of  a  commercial  character,  in  so  far  as  this  may  be  considered  legitimate  on  commercial 
grounds,  within  the  frontiers  of  each  country.  The  institution  of  tariffs  tending  to 
impede  transit  is  forbidden;  it  is  in  fact  inadmissible  that  a  State,  whose  import  and 
export  trade  is  dependent  upon  transit  across  an  adjacent  State,  should  be  made  econo- 
mically dependent  upon  the  latter. 

However  desirable  it  may  be  to  secure  equality  between  all  nations,  and  although 


(l)  The  Commission  ol  Enquiry  on  Freedom  of  Communications  and  Transit  was  held  at  Paris 
in  ( Ictober  1919,  on  the  proposal  of  the  French  Government,  under  the  chairmanship  ol  M.  Qaveflle, 
then  French  Minister  of  Public  Works.  This  Commission  was  instructed,  tirstly  by  the  Powers  which 
had  appointed  delegates  upon  it,  and  subsequently,  on  February  13th,  1920,  by  the  Council  of  the 
League  of  Nations,  to  prepare  draft  general  international  conventions  upon  transit,  waterways  and 
railways. 


the  Commission  of  Enquiry  advocated  this  universal  equality,  we  are  at  the  moment 
dealing  only  with  equality  between  the  Contracting  Parties.  Nevertheless  all  other 
nations  are  free  to  benefit  by  it,  should  they  wish  to  do  so,  by  adhering  to  the  Conven- 
tion and  assuming  the  responsibilities  which  it  entails. 

Even  equality  does  not  suffice  to  ensure  freedom  of  transit  in  all  circumstances.  An 
obvious  example  would  be  the  case  of  a  State  which  possessed  no  merchant  fleet  and, 
for  this  reason,  had  but  little  interest  in  transit  effected  .through  its  territory.  Such 
a  State  could  very  easily  impose  prohibitive  conditions  upon  transit,  which  might,  it 
is  true,  be  alike  for  all,  but  would  hardly  affect  the  State  itself  at  all.  For  this  reason 
the  Convention  reinforces  the  general  principles  of  equality  by  more  definite  guarantees 
as  regards  reasonable  conditions  for  transit  traffic,  including  the  charges  to  be  levied. 

The  Draft  Convention  does  not  impose  on  the  Contracting  Parties  any  obligation 
which  is  not  consistent  with  their  rights  and  obligations  as  Members  of  the  League  of 
Nations. 

As  regards  the  relation  between  this  Convention  and  special  previous  or  subsequent 
agreements  relating  to  transit,  Article  10  of  the  Draft  Convention  provides' that,  gene- 
rally speaking,  all  existing  obligations  and  agreements  are  cancelled  in  so  far  as  they 
are  incompatible  with  the  terms  of  the  Convention.  It  further  provides  that  for  the 
future,  the  conclusion  of  similar  agreements  is  only  permissible  in  exceptional  cir- 
cumstances and  when  it  can  be  justified  by  such  a  combination  of  special  economic,  topo- 
graphical and  technical  considerations  as,  in  the  opinion  of  the  Commission  of  Enquiry, 
is  inseparable.  The  article  also  provides  an  opportunity  for  the  signatory  States 
to  enumerate  certain  conventions  which  will  still  be  kept  in  force.  As  regards  existing 
conventions  between  Contracting  and  Non-Controcting  Powers,  there  is  nothing  to 
prevent  their  remaining  in  force.  In  the  future,  however,  no  agreement  relating  to 
transit  is  to  be  concluded  with  non-acceding  Powers  which  would  not  be  permissible 
between  Contracting  Parties. 

With  reference  to  transit  facilities  greater  than  the  minimum  accorded  by  this  Con- 
vention, it  is  laid  down  that  such  facilities  will  not  be  abolished  if  granted  previously, 
nor  will  they  be  prohibited  in  the  future  provided  they  are  granted  in  conditions  compa- 
tible with  the  principle  of  equality  between  the  subjects,  property  and  flags  of  all  the 
Contracting   Parties. 

If  disputes  arise  in  regard  to  the  application  of  the  Convention,  the  Contracting 
Parties,  before 'submitting  them  to  the  Court  of  International  Justice,  will  have  recourse 
to  a  friendly  settlement  by  the  Advisory  Committee  established  by  the  League  of  Nations. 
The  very  elasticity  of  this  procedure  of  conciliation  will  have  the  effect  of  making  the 
Convention  a  living  force.  Should  one  of  the  Contracting  Parties  not  comply  with 
the  finding  of  the  Committee  or  the  judgment  of  the  Court,  any  other  Contracting  Party 
may  apply  to  the  Court  for  a  ruling  as  to  the  steps  which  each  of  the  Contracting  Parties 
would  be  entitled  to  take. 

The  concluding  articles  of  the  Draft  relate  tothe  ratification  of  the  Convention,  its 
coming  into  force,  the  date  of  its  application,  the  right  to  denounce  it — which  maybe 
exercised  after  ten  years  ■ —  and  its  revision.  At  least  once  every  ten  years  the  Advisory 
Committee  shall  submit  to  the  General  Conference  a  report  on  the  application  of  the 
Convention,  and  shall  decide  whether  there  is  any  need  to  submit  the  question  of 
revision  to  the  Conference. 

This  short  statement  will,  I  hope,  serve  as  an  introduction  to  the  discussion  upon 
the  Draft  Convention  on  Freedom  of  Transit. 

The  PRESIDENT  (speaking  in  French).  —  The  Conference  will  certainly  wish 
me  to  tender  its  thanks  to  our  Vice-President,  M.  Loudon,  for  the  very  clear  and  com- 
plete summary  which  he  has  made.  He  has  brought  out  the  novelty  and  originality, 
from  an  international  standpoint,  of  the  Transit  Convention  which  is  laid  before  you 
for  your  consideration.  It  is  a  document  of  the  utmost  importance,  both  in  regard  to 
relations  between  peoples  and  to  the  value  of  that  concerted  action  which,  as  we  know, 
is  the  object  pursued  by  the  League  of  Nations. 


—    6    — 

GENERAL  DISCUSSION 

The  transit  question  is  now  open  for  general  discussion. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Before  proceeding  to  discuss  the 
Conventions  which  are  before  us,  I  venture  to  make  a  short  statement  on  behalf  of  the 
Chinese  Government. 

The  Chinese  Government  is  anxious  to  seize  the  opportunity  afforded  by  the  assembling 
of  the  Barcelona  Conference  for  the  consideration  of  questions  of  great  importance  relating 
to  freedom  of  communications  and  international  transit,  in  order  to  express  its  strong  desire 
to  take  part  in  the  final  preparation  of  the  Conventions  to  be  drawn  up  by  the  Conference. 
Its  co-operation  will  be  governed  by  the  principles  of  liberty,  equality  and  reciprocity,  upon 
which  is  based  the  Draft  Convention  communicated  to  it  by  the  League  of  Nations  on  Se-p 
tember  20th,  1921. 

The  fact  that  China  is  a  Member  of  the  League  of  Nations  not  only  demonstrates  her 
keen  desire  to  take  part  in  all  measures  calculated  to  establish  improved  political  and 
economic  relations  between  all  the  Powers,  but  is  also  a  proof  of  her  firm  intention  to  continue 
to  apply  the  new  and  recently  adopted  policy  of  a  closer  understanding  with  other  Powers. 

China  does  not,  however,  disguise  from  herself  the  fact  that,  in  her  own  case,  the  existence 
of  numerous  previous  treaties  with  certain  Contracting  Powers  will  be  a  source  of  serious 
difficulties,  which  will  require  solution  before  the  new  Conventions  can  be  brought  into  agree- 
ment with  the  provisions  of  these  treaties. 

The  Chinese  Government,  therefore,  confidently  hopes  that  these  Powers,  animated  by 
a  spirit  of  equity,  will  afford  China  erevy  possible  help  in  introducing  into  these  existing 
treaties  the  amendments  necessary  to  enable  the  new  Conventions  to  be  put  into  application, 
and  that  the  General  Conference  will  use  its  influence  in  this  matter  to  convince  these  Powers 
of  the  difficulties  which  the  Chinese  Government  will  encounter  in  carrying  out  the  new 
Conventions. 

I  do  not  make  this  statement  because  China  is  in  any  way  anxious  to  shirk  these 
difficulties;  on  the  contrary,  she  is  inspired  with  a  keen  desire  to  take  a  full  share  in 
your  efforts  to  promote  international  solidarity.     This  is  the  keytnote  of  my  statement. 

May  1  be  permitted  to  add  a  few  words? 

Would  it  not  be  advisable  to  appoint  forthwith  a  special  sub-committee  to  consider 
the  difficulties  which  will  be  encountered  by  certain  countries  in  applying  the  new 
Draft  Conventions?  This  would  clear  the  ground,  and,  in  our  opinion,  the  discussion 
of  the  articles  would  gain  thereby  in  clearness  and  brevity.  I  think  that  by  proceeding 
on  these  lines,  instead  of  in  accordance  with  diplomatic  usage,  each  delegation  would 
give  a  more  sincere  expression  to  its  views. 

The  PRESIDENT  (speaking  in  French).  —  The  Chinese  Delegation  proposes  that 
a  sub-committee  should  be  immediately  appointed  to  consider  the  difficulties  which 
will  be  encountered  by  certain  States  in  applying  the  new  Draft  Conventions.  It  seems 
to  me  that  such  a  sub-committee  could  only  be  appointed  after  the  adoption  of  each 
Convention.  I  certainly  think  that  directly  a  vote  has  been  taken  upon  the  Transit 
Convention  it  would  be  desirable  to  appoint  a  sub-committee  to  consider  the  question 
of  the  application,  but  I  think  that  it  would  be  difficult  to  appoint  this  sub-committee 
before  the  Convention  has  been  formally  adopted. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  agree. 

The  PRESIDENT  (speaking  in  French).  —  As  soon  as  the  first  Convention  has 
been  adopted,  a  sub-committee  will  meet  to  consider  and  deal  with  the  difficulties 
connected  with  its  application.     If  there  is  no  objection,  this  procedure  will  be  adopted. 

With  regard  to  the  statements  made  by  the  Chinese  Delegate  on  behalf  of  his  Go- 
vernment, due  regard  will  be  paid  to  them  during  the  discussion,  and  they  will  be 
included  in  the  Records.     I  would  also  point  out  that  in  the  drafts  laid  before  us,  and 


—    7    — 

in  the  Covenant  itself,  it  is  laid  down  that  account  shall  be  taken  of  conventions 
concluded  previous  to  those  which  will  be  concluded  by  the  present  Conference. 

M.  Sibille,  the  principal  French  Delegate,  has  informed  me  that  M.  Serruys,  the 
expert  delegate,  has  been  specially  detailed  to  follow  the  discussion,  and  that  he  will 
speak  on  behalf  of  the  French  Delegation  during  these  debates. 

The  discussion  will  new  continue.  I  call  upon  M.  Alvarez,  of  the  Chilian  Delega- 
tion. 


M.  Alejandro  ALVAREZ  (Chile;  speaking  in  French).  —  Before  entering  upon  a 
discussion  of  the  Draft  upon  transit, — the  question  which  has  been  submitted  for  the 
consideration  of  the  Barcelona  Conference — I  would  point  out  that  we  are  dealing  with 
one  of  the  most  important  and  complex  problems  of  International  Law. 

The  complexity  of  the  subject  is  in  particular  due  to  the  fact  that  it  has  both  a 
technical  and  a  legal  aspect.  Jurists  cannot  frame  satisfactory  rules  for  the  regulation 
of  this  problem  unless  they  are  supplied  beforehand,  by  scientists  and  engineers,  with 
the  technical  data  which  govern  the  question  of  communications. 

There  is  another  reason,  partly  political  and  partly  historical,  which  helps  to  explain 
the  complexity  of  the  subject.  Hitherto,  in  all  matters  appertaining  to  routes  of 
communication,  and  especially  to  navigation  on  international  rivers  (see  the  Final  Act 
of  the  Congress  of  Vienna  1815),  the  question  before  us  has  only  been  dealt  with  in  the 
light  of  the  individualistic  tendencies  which  prevailed  in  the  life  of  States  at  that  time, 
and  taking  into  account  to  the  interests  and  conditions  obtaining  on  the  continent  of 
Europe  alone.  It  is  not  for  us  to  criticise  the  authors  of  this  settlement.  In  1815  the 
territories  of  the  New  World — at  all  events  those  of  Central  and  South  America — 
were  only  just  beginning  to  form  themselves  into  independent  States.  During  the 
nineteenth  century,  as  these  new  political  formations  gradually  developed  under 
geographical  and  economic  conditions  very  different  from  those  prevailing  in  the  Old 
World,  they  felt  the  necessity  of  settling  some  of  these  questions  by  agreements  inter 
partes  based  on  an  outlook  very  different  from  that  prevailing  in  Europe. 

In  the  third  place  it  should  be  remembered  that  technical  improvements  and  the 
increasing  development  of  discoveries  affecting  means  of  communication  have  further 
complicated  the  issue.  Railways  have  been  introduced,  whereas  rivers  were  formerly 
the  sole  means  of  reaching  the  interior  of  a  country.  Eventually  the  great  war  broke 
out,  and  now  that  it  is  ended  a  new  era  in  International  Law  is  beginning.  Hitherto 
International  Law  had  been  based  on  the  individualistic  and  jealously  guarde  prin- 
ciple of  the  sovereignty  of  States,  but  a  tendency  is  now  developing  towards  recons- 
truction on  a  basis  of  international  solidarity  and  cooperation — principles  which  have 
found  expression  mainly  during  the  last  few  years.  In  the  framing  of  international 
legislation  under  this  new  regime,  account  is  taken  of  the  general  interests  of  the  whole 
body  of  States,  rather  than  of  the  narrow  and  exclusive  interests  of  each  separate  State. 
We  must  not,  however,  endeavour  to  push  forward  too  quickly,  or  too  far,  along  this 
new  path.  We  are  living  in  a  time  of  profound  economic  disturbance  and  we  must 
not  try  to  crystallise  in  definite  legal  form  to  relations  which  have  very  likely  not  yet 
assumed  their  ultimate  shape.  Moreover,  as  a  result  of  the  world-war,  national  feeling 
is  still  very  strong  among  the  different  peoples.  We  must  therefore  exercise  prudence 
in  making  any  innovations. 

I  have  ventured  to  submit  the  preceding  general  observations  because  I  feel  that 
they  give  an  idea  of  the  factors  which  ought  to  govern  the  code  of  rules  to  be  drawn  up 
by  this  Conference.  These  rules  must,  in  the  first  place,  take  account  of  the  scientific 
knowledge  now  at  the  disposal  of  experts  and  of  the  uses  to  which  is  knowledge  is 
applied  by  engineers  to  means  of  communication. 

In  the  second  place,  the  principles  of  treaty  law,  adopted  by  American  States  in 
this  connection,  should  be  borne  in  mind,  in  order  that,  by  comparing  these  principles 
with  those  adopted  in  European  treaty  law,  an  understanding  may  be  arrived  at  with 
regard  to  the  general  lines  on  which  we  should  proceed.  Where  a  world  agreement  is 
unattainable,  we  must  content  ourselves  with  continental,  or  even  regional,  or  inter 
partes  agreements,  or  with  internal  regulation  on  the  part  of  each  State. 

A  rapid  survey  of  the  ideas  which  have  prevailed  on  the  American  continent,  in  the 
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settlement  of  questions  of  this  nature  will  therefore  not  be  without  value.  Almost 
at  the  outset  of  their  independence,  the  States  of  Latin  America  enunciated  two  main 
principles  either  in  their  constitutions  of  in  their  systems  legislation  : — 

a)  Freedom  of  communications  and  transit  through  their  territory,  and  territorial 
waters,  both  sea  and  river,  though  in  the  case  of  their  rivers  some  restrictions  are 
imposed; 

b)  Equal  rights  for  nationals  and  foreigners  with  regard  to  the  acquisition  and 
enjoyment  of  civil  rights.  The  adoption  of  these  two  main  principles  has  resulted 
in  the  attraction  of  immigrants  and  capital  to  our  continent  and  has  enabled  trade 
and  industry  to  develop. 

The  States  of  Latin  America  and  the  United  States  have  met  together  in  pan- 
American  conferences,  for  the  purpose  of  facilitating  inter-State  commerce.  At 
these  conferences,  they  first  of  all  discussed,  and  subsequently  attempted  to  introduce, 
a  uniform  system  for  the  regulation  of  certain  questions  of  great  importance  concerning 
transit,  such  as  pan-American  railways,  the  Customs  regime,  uniformity  of  consular 
documents,  trade  facilities,  etc.  At  the  same  time,  the  States  of  Latin  America  were 
of  opinion  that  many  questions  were  not  suitable  for  a  general  settlement  and  that 
they  must  be  left  to  inter-partes  agreements,  more  especially  between  neighbouring 
States,  since  neighbours  could  make  mutual  concessions  which  could  not  be  extended 
to  other  States.  Lastly,  the  Latin  American  States,  both  in  their  legislation  and  in 
the  treaties  concluded  by  them,  have  always  reserved  the  right  to  apply  their  national 
legislation  to  transit  traffic  as  regards  fiscal  and  police  regulations.  The  policy  describ- 
ed has  produced  very  satisfactory  results, — in  fact  it  may  be  confidently  said  that 
the  States  of  America  would  not  be  prepared  to  renounce  this  policy  and  would  not 
consent  to  bind  themselves  to  observe  general  conventions  which  were  incompatible 
with  it. 

I  will  not  occupy  your  time  any  longer  in  attempting  to  show  the  merits  of  a  very 
simple  idea  which  I  venture  to  submit  to  the  Conference,  namely  that  in  the  Conventions 
before  us  we  should  distinguish  between  the  four  classes  of  questions  to  which  I  have 
referred, — questions  which  can  be  settled  by  general  agreement,  and  those  which  must 
be  left  to  continental  or  regional  agreements,  and  which  must  be  left  to  be  dealt  with 
by  each  individual  State.  I  am  sure  that,  if  certain  amendments  are  introduced  into 
the  Draft  submitted  to  this  assembly,  especially  in  regard  to  Article  10,  we  shall  be 
able  to  prepare  a  document  to  which  the  majority  of  States  throughout  the  world  may 
accede. 

M.  LANKAS  (Czecho-Slovakia ;  speaking  in  French).  —  I  only  venture  to  take  part 
in  the  general  discussion  because  I  have  had  the  honour  to  assist,  from  the  very  outset, 
in  the  preparatory  work  of  the  Commission  of  Enquiry  and  because  I  have  represented 
a  country  which  has  found  it  necessary  since  the  Armistice  to  take  a  very  great  interest 
in  transit  questions.  I  feel  therefore  that  I  am  in  a  position  to  lay  emphasis  on  certain 
articles  which  are  deserving  of  special  attention  on  your  part.  With  regard  to  the 
first  qualification  which  I  have  referred, — the  fact  that  I  took  part  in  all  the  discussions 
of  the  Commission  of  Enquiry — I  am  aware,  as  also  are  all  my  colleagues,  that  the 
Convention  on  Freedom  of  Transit  is  the  result  of  assiduous  effort  and  of  ripe  reflection, 
and  that  the  greater  part  of  the  articles  are  the  result  of  compromises  at  which  it  was 
very  difficult  to  arrive.  Any  attempt  to  introduce  radical  alterations  into  certain 
of  the  articles  might  endanger  the  whole  Convention, — which,  as  I  recently  stated, 
the  Czecho-Slovak  Government  is  prepared  to  accept  in  the  form  in  which  it  appears 
in  the  Green  Book  (1). 

With  regard  to  the  Convention  itself,  I  will  for  the  moment  confine  myself  to 
touching  upon  two  aspects  of  it.  It  appears  to  me  to  be  at  the  same  time  very  inoffen- 
sive and  very  important.  It  is  very  inoffensive  if  we  compare  it  with  the  pre-war 
situation.     We  all  know  that  before  the  war  the  necessity  for  freedom  of  transit  was 


(1)   General  Conference  on  Communication*  ami    transit.     Preparatory  Documents.     This  volume 
which  has  a  green  cover  contains  the  draft  texts  prepared  by  the  Commission  of  Enquiry  on  Freedom 
of  Communication*  ami  Transit  (see  note  p.  4)  and  the  Report  which  serves  as  a  preface  to  them 
Nt  p.  278  for  the  Draft  Convention  on  Transit,  and  p.  283  for  the  Report  on  the  draft. 
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felt  by  every  State.  It  was  taken  into  consideration  in  all  commercial  treaties;  even 
if  such  treaties  did  not  always  explicitly  refer  to  it,  the  principle  at  all  events  was  univer- 
sally admitted.  The  railway  administrations,  far  from  wishing  to  deflect  transit 
traffic  to  another  country,  made  every  effort,- — as  the  Swiss  Delegate  proved  in  the 
Commission  of  Enquiry — to  obtain  as  large  an  amount  of  this  traffic  as  they  could. 
The  war  intervened  and  completely  altered  the  situation.  Unfortunately  the  methods 
and  customs  introduced  during  the  war  still  persist.  We  know  that  the  railways  of 
Central  Europe  are  not  at  the  present  time  encouraging  transit  traffic.  Let  us  hope 
that  the  Convention,  which  we  are  now  considering,  will  lead  to  a  return  to  pre-war 
conditions. 

With  regard  to  the  Convention  itself,  there  are  three  main  questions  at  issue  :  — 

Am  I  to  have  freedom  of  transit? 

For  how  long  am  1  to  have  freedom  of  transit  and  under  what  conditions? 

What  will  this  freedom  of  transit  cost? 

These  are  the  three  questions  which  we  had  to  consider  in  the  Commission  of 
Enquiry. 

With  regard  to  the  first  question,  I  have  already  said  that  I  never  entertained  any 
doubt  but  that  freedom  of  transit  would  be  obtained,  and  that  it  would  be  universally 
granted.  In  my  opinion,  however,  we  must  do  more  than  merely  obtain  and  grant 
formal  recognition  of  the  principle  of  freedom  of  transit.  Article  2  of  the  Convention 
explicitly  lays  down  that  :  Subject  to  the  stipulations  contained  elsewhere  in  this  Conven- 
tion, the  measures  taken  for  the  regulation  and  execution  of  traffic  in  transit  shall  facilitate 
the  free  transit...  Our  task,  therefore,  is  not  mereley  to  guarantee  freedom  of  transit, 
but,  what  is  more,  to  facilitate  it  in  every  possible  way. 

I  would  now  draw  your  special  attention  to  the  second  question  :  For  how  long  am 
I  to  have  freedom  of  transit  and  under  what  conditions'?  Will  freedom  of  transit  cease 
just  when  I  need  it  most, — in  other  words,  in  time  of  war?  Mention  is  made  of 
"emergency".  You  will  realise  that  this  is  one  of  the  most  important  points  in  the 
Convention.  The  clause  dealing  with  it  is,  as  a  matter  of  fact,  the  result  of  a  compro- 
mise.    I  think  it  would  be  very  dangerous  to  meddle  with  it. 

The  last  of  these  three  questions  concerns  the  cost  of  transit.  It  has  been  dealt 
with  by  our  Secretary-General  in  the  Green  Booh.  The  point  is  to  obtain  the  best 
possible  terms  for  transit  traffic  by  selecting  the  least  expensive  route.  The  Commission 
therefore  devoted  many  lengthy  meetings  to  an  endeavour  to  decide  what  tariffs  was 
to  be  applied  to  transit  traffic.  I  am  bound  to  add  that  the  wording  which  we  selected 
is  again  the  result  of  a  compromise. 

I  should  like  to  explain  to  you  our  reading  of  the  clause  in  Article  4  dealing  with 
charges.  Mention  is  made  of  reasonable  tariffs.  This  idea  :  common  sense  was  introduc- 
ed into  the  Peace  Treaty  by  the  English  Delegates.  In  Czecho-Slovakia  we  do  not 
use  this  expression,  and  therefore  we  do  not  readily. grasp  exactly  what  it  means.  We 
have  had  some  difficulty  in  explaining  its  meaning  to  our  fellow-citizens.  For  this 
reason,  it  may  perhaps  be  advisable  to  explain  to  you  how  the  Government  of  the 
Czecho-Slovak  Republic  and  our  railway  administration  understand  the  word  reasonable, 
and  the  standpoint  from  which  they  regard  the  question  of  tariffs  as  applied  to 
transit.  In  our  opinion  prohibitive  tariffs  must  not  be  introduced  into  transit  traffic 
even  under  the  disguise  of  certain  obscure  clauses  or  formulas  in  the  form,  for  instance, 
of  special  tariffs  applying  only  to  goods  delivered  at  stations  in  motor-lorries.  It 
follows  therefore  that  a  reasonable  tariff  is  one  which  opposes  no  direct  or  indirect 
obstacle  to  transit  traffic  and  applies  normal  rates,  with  the  possible  exception  of 
certain  special  taxes  imposed  for  the  protection  of  various  branches  of  national  industry, 
and  of  certain  special  tariffs  which  may  be  fixed  below  cost  price,  and  the  benefit  of 
which  the  country  concerned  cannot  extend  to  transit  traffic. 

This  is  our  interpretation  of  the  provisions  of  Article  4,  and  I  think  that  the  majority 
at  any  rate  of  the  delegations  which  took  part  in  the  work  of  the  Commission  of 
Enquiry  regard  it  in  the  same  light.  Would  it  not,  therefore,  really  be  both  advisable 
and  reasonable  to  leave  this  article  unaltered  and  adopt  it  as  it  now  stands? 

If  you  will  allow  me,  I  would  like  to  define  the  relationship  between  our  Convention 
and  the  Bern  Convention.  There  is  a  tendency  to  believe  that  the  Bern  Convention 
is  quite  sufficient  to  guarantee  freedom  of  transit,  and  that  this  freedom  was  effectively 


—    10    — 

guaranteed  before  the  war.  I  would  remind  you  that,  as  a  matter  of  fact,  the  Bern 
Convention  only  deals  with  relations  between  railways  and  the  public.  In  addition, 
the  obligation  to  undertake  transport  is  naturally  extended  to  all  States  which  signed 
the  Convention.  This  implies,  for  instance,  that  I  have  the  right  to  hand  over  to  the 
Czecho-Slovak  Railway  at  Prague  a  consignment  of  goods,  together  with  a  way-bill, 
for  despatch  to  a  station  in  Roumania,  and  States  situated  on  the  route,  if  they  have 
adhered  to  the  Bern  Convention,  are  bound  to  carry  out  the  transport.  Another 
clause,  however,  of  the  Bern  Convention  lays  down  that  this  transport  obligation  is 
only  valid  if  the  normal  and  ordinary  means  of  transport  are  sufficient  for  the  purpose. 
Thus  the  Bern  Convention  itself  contains  a  limitation  of  the  transport  obligation, — in 
other  words,  it  establishes  a  restriction  upon  freedom  of  transit.  The  Bern  Convention, 
therefore,  does  not  suffice  to  establish  freedom  of  transit.  Moreover  the  application 
of  this  Convention,  which  only  deals  with  transport  by  rail  and  with  purely  technical 
questions,  is  subordinated  to  other  legislation,  more  especially  Customs  regulations, 
and  Customs  regulations  often  seriously  impede  freedom  of  transit. 

In  conclusion,  I  venture  to  express  the  hope  that  the  Convention  on  Freedom  of 
Transit  will  be  adopted  without  any  considerable  modification,  and  that  the  need 
for  such  modification  will  not  be  felt  in  the  future. 

The  PRESIDENT  (speaking  in  French).  —  I  beg  to  thank  the  Czecho-Slovak 
Delegate  for  his  interesting  statement. 

The  meeting  adjourned  at  1.15  p.  ni. 


EIGHTH  MEETING  OF  THE  CONFERENCE 

(Monday,  March  14th,  1921,  at  4  p.m.) 


General  discussion  (contd) 
The  meeting  opened  with  M.  Hanotaux,  President,  in  the  Chair. 

GENERAL  DISCUSSION  (Contd) 

M.  DE  WALTER  (Hungary;  speaking  in  French).  -  On  behalf  of  the  Hungarian 
Government,  I  beg  to  thank  you  for  the  courteous  invitation  extended  to  us  to  take 
part  in  this  Conference,  which  is  of  very  great  importance  for  Hungary,  because  our 
railways  are  destined  by  their  geographical  situation  to  assure  international  transit 
between  the  Serb-Croat-Slovene  State,  Greece,  Bulgaria,  Roumania  and  Turkey  on 
the  one  hand,  and  the  Western  States  on  the  other.  The  Royal  Hungarian  Government 
is  convinced  of  the  necessity  of  assuring,  by  means  of  a  number  of  general  provisions, 
reciprocal  freedom  of  transit  and  the  restoration  of  pre-war  international  traffic. 
It  is  ever  ready  to  lead  its  co-operation  for  this  purpose.  The  Royal  Hungarian  Govern- 
ment has  on  many  occasions  given  proof  that  it  is  actuated  by  the  liberal  ideas  upon 
which  the  proposals  submitted  to  us  are  based.  It  has  concluded  conventions,  based 
on  similar  principles,  with  Italy,  Poland,  Germany  and  Austria,  in  regard  to  railway 
traffic,  and  it  hopes  to  be  able  shortly  to  conclude  an  agreement  with  its  neighbours, 
Roumania,  the  Serb-Croat-Slovene  State  and  Czecho-Slovakia.  In  conformity  with 
the  preliminary  negotiations  conducted  in  Paris  in  the  months  of  July  and  October 
last,  the  Royal  Hungarian  Government  concluded,  in  December,  a  Convention  with 
Roumania  and  Austria  with  reference  to  the  running  of  an  express  train  between 
Vienna  and  Bucharest  in  connection  with  the  Paris — Vienna  and  Ostend—  Vienna 
trains-de-luxe.  This  train  began  running  on  February  17th  last.  At  the  same  time 
the  three  Governments  agreed  to  re-establish  goods  traffic  as  from  January  1st  last.  On 
account  of  certain  technical  difficulties  raised  by  Roumania,  the  Hungarian  Govern- 
ment has  not  been  able  to  conclude  this  Convention  in  its  entirety  Apart  from  the 
negotiations  undertaken  by  the  Government,  the  Royal  Hungarian  State  Railways 
have  entered  into  negotiations  with  the  Czecho-Slovak  and  Serb-Croat-Slovene  Rail- 
ways for  the'  purpose  of  arranging  the  technical  details  connected  with  the  resumption 
of  traffic.  So  far,  however,  negotiations  on  this  subject  have  only  led  to  a  partial 
resumption  of  traffic;  in  regard  more  particularly  to  the  Serb-Croat-Slovene  Railways, 
it  has  only  been  possible  to  agree  upon  the  general  policy  to  be  followed  in  the  settle- 
ment  of  outstanding  questions. 

The  dearth  of  coal  preventing  the  re-establishment  of  both  internal  and  transit 
traffic  in  Hungary,  the  Hungarian  Railways  only  have  coal  reserves  sufficient  for  one 
day,  a  fact  which  1  have  already  had  the  honour  of  bringing  to  the  notice  of  the  Austrian 
Reparation  Commission  at  a  meeting  held  in  Vienna.  Since  the  Hungarian  Railways 
are  obliged  to  restrict  their  internal  traffic,  they  cannot  provide  for  transit  traffic 
unless  the  States  despatching  the  goods  place  sufficient  coal  at  their  disposal  to  enable 
them  to  effect  the  transport.  One  possible  consequence  of  this  state  of  affairs  would 
be  that  the  neighbouring  States,  in  their  turn,  might  stipulate  that  Hungary  should 
provide  coal  for  Hungarian  transit  traffic,  and  Hungary,  not  being  able  to  comply 
with  such  a  demand,  would  find  her  products  excluded  from  international  traffic. 
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I  trust,  however,  that  this  eventuality  will  not  arise.  It  follows  from  what  I  have 
already  said  that  freedom  of  transit  is,  in  practice,  inseparable  from  the  question  of 
coal-supply,  and  that,  until  this  question  is  settled,  any  guarantee  of  freedom  of  transit 
is  bound  to  be  purely  theoretical. 

Another  very  important  question  is  that  of  rolling-stock,  and  especially  locomotives. 
Since  this  question  is  a  subject  coming  within  the  scope  of  the  Reparation  Commission 
in  Vienna,  I  shall  only  touch  very  briefly  upon  it. 

Finally,  I  venture  to  call  the  attention  of  this  Conference  to  the  fact  that  the 
majority  of  the  stations  situated  on  the  frontier  are  not  adapted  for  the  development 
of  international  traffic,  since  they  are  not  provided  with  warehouses,  locomotive  sheds, 
or  other  equipment  indispensable  for  an  international  transit  service.  In  order  to 
meet  the  requirements  of  international  transit  traffic,  it  seems  essential,  in  the  interests 
of  all,  that  neighbouring  States  should,  as  soon  as  possible,  proceed  to  select  the  stations 
which  would  best  serve  as  common  transit  stations,  regardless  of  their  situation  upon 
the  territory  of  any  particular  State. 

With  regard  to  the  application  of  transit  tariffs,  though  I  have  no  wish  to  make 
any  definite  suggestion  to  the  Conference,  I  venture  to  call  your  attention  to  the  pro- 
visions contained  in  a  treaty  concluded  between  Poland  and  Hungary. 

The  Contracting  Parties  have  agreed  that  no  distinction  shall  be  made  on  the  railways 
between  the  inhabitants  of  territories  belonging  to  the  Contracting  Parties,  for  the  purposes 
of  passenger  and  goods  traffic,  with  regard  to  despatch,  transport  charges,  and  taxes  levied 
in  connection  with  transport  services. 

Similarly,  and  subject  to  the  same  conditions,  goods  consigned  to  Hungary,  or  via  Hungary 
to  a  third  State,  will  not  be  treated  less  favourably  on  Hungarian  Railways  as  regards  des- 
patch, transport  rates,  and  taxes  levied  in  connection  with  transport  services,  than  similar 
goods  of  national  origin,  or  similar  goods  consigned  by  a  third  State  to  a  destination  in  the 
same  direction  and  on  the  same  line.  The  same  principle  will  hold  good  on  the  railways  with 
regard  to  goods  despatched  from  Hungary  to  or  via  a  third  State. 

This  principle  will  be  mutually  applied  in  the  case  of  goods  transported  across  the  frontier 
into  the  territory  of  the  other  party  and  reforwarded  from  there  by  rail.  In  such  cases,  no 
distinction  will  be  made  between  shipping  companies  of  the  two  Contracting  Parties,  espe- 
cially with  regard  to  transshipment  dues. 

I  am  well  aware  that  I  am  only  here  as  the  guest  of  this  assembly;  it  therefore  only 
remains  for  me  to  express  to  you  once  more  my  sincere  thanks  for  having  so  courteously 
accorded  me  a  hearing. 

M.  SERRUYS  (France;  speaking  in  French).  —  I  need  hardly  refer  to  the  spirit 
in  which  the  French  Delegation  approaches  the  question  of  freedom  of  transit.  If 
the  regime  ot  freedom  of  transit  which  France  has  always  applied  were  not  in  itself 
incontestable  evidence  of  the  attitude  of  the  French  Government,  I  need  only  remind 
you  that  the  first  discussion  of  the  question  which  forms  the  subject  of  our  debate 
was  undertaken  in  October,  1919,  at  the  invitation  of  the  French  Government.  France, 
however,  had  no  special  reason  of  her  own  instituting  an  immediate  discussion  upon 
the  subject.  Provision  was  made  under  the  terms  of  the  Covenant  itself  for  certain 
exceptions  to  the  principle  of  freedom  of  transit  in  respect  of  France,  by  a  clause  to 
the  effect  that  the  special  requirements  of  the  regions  devastated  during  the  war  of 
1914-1918  should  be  taken  into  consideration.  France,  though  she  has  not  renounced 
her  right  to  benefit  by  these  exceptions,  has  mainly  concerned  herself  with  the  effective 
application  of  the  principle.  The  Treaties  of  Peace,  moreover,  provided  France  with 
guarantees  regarding  transit  traffic  across  the  countries  of  Central  Europe,  which  cannot 
be  modified  by  any  international  statute.  In  view  of  the  fact  that  she  profits  by 
certain  exceptions  provided  for  under  the  terms  of  the  Covenant  and  by  a  number 
of  explicit  guarantees  embodied  in  the  Treaties  of  Peace,  France  might  well  have 
abstained  from  taking  the  initiative  in  this  matter,  especially  as  she  is  called  upon 
to  bear  a  larger  share  of  the  burden  of  transit  traffic  than  other  countries.  Certain 
countries,  in  fact,  owing  to  their  geographical  position,  derive  most  of  the  benefit 
from  transit  traffic,  while  other  countries  bear  the  burden.  France,  situated  at  the 
western  corner  of  the  continent  of  Europe,  is  amongst  the  latter,  and  is  therefore 
destined  to  bear  a  heavy  share  of  this  task,  which  is  certainly  made  more  difficult  in 
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her  case  owing  to  the  ravages  of  the  war;  for  this  reason  she  would  have  nothing  to 
gain  by  adding  to  the  burden  imposed.  The  action  of  the  French  Government, 
in  inviting  all  the  Members  of  the  League,  after  the  signing  of  the  Peace  Treaty,  to 
study  the  best  means  of  assuring  freedom  of  transit,  was  entirely  due  to  a  desire  to 
give  evidence  of  its  wholehearted  adherence  to  one  of  the  fundamental  principles  of 
the  Covenant. 

The  Draft  Convention  before  you  is  the  direct  outcome  of  the  discussion  at  Paris, 
and  the  contents  of  the  Green  Book  are  based  upon  this  discussion.  A  glance  at  the 
historical  survey  contained  ,in  the  Green  Book  will  suffice  to  show  that  widely  differing 
systems  were  considered  at  the  Conference,  and  that  the  opposing  theories  were  brought 
into  comparison  in  their  most  extreme  form.  Upon  many  points  the  Draft  Convention 
in  the  Green  Book  constitutes  a  compromise  between  these  systems  and  theories; 
sometimes,  on  the  other  hand,  one  of  the  theories  under  consideration  has  been  adopted 
in  its  entirety;  again,  certain  fundamental  questions  have  been  completely  omitted, 
thus  giving  the  impression  that  they  were  not  even  considered. 

I  will  cite  one  example  only.  There  are  three  methods  of  giving  effect  to  the 
obligation  undertaken  by  Members  of  the  League  in  Article  23  of  the  Covenant.  In 
the  first  place,  by  means  of  appropriate  national  legislation  on  the  part  of  each  State; 
secondly,  by  means  of  concerted  action  in  the  form  of  a  general  recommendation; 
thirdly,  by  means  of  an  international  convention.  The  conference  of  Rome  considered 
these  three  methods  in  detail.  The  Green  Book,  on  the  other  hand,  lays  the  Draft 
Convention  before  you  without  any  reference  to  these  various  means  of  applying 
Article  23,  and  it  does  not  appear  that  the  question  was  ever  raised  as  to  which  would  be 
the  preferable  method,  or  whether  one  or  other  of  these  methods  should  be  applied 
to  some  particular  aspect  of  the  problem  as  a  whole.  The  conception  of  a  Convention 
is  the  only  one  which  has  survived.  Nevertheless,  the  scheme  as  contained  in  the  Green 
Book  constitutes  a  complete  and  systematic  statute  for  an  international  regime  for 
transit  traffic.  It  constitutes  a  code  remarkable  for  its  precision  and  rigidity,  and 
affords  a  solid  groundwork  on  which  to  base  our  labours.  1  will  not  cast  any  reflection 
upon  this  Draft  Convention  by  pointing  out  that  these  very  qualities  are  to  a  certain 
extent  calculated  to  imperil  its  success;  we  must  however  bear  in  mind  that,  in  the 
case  of  a  highly-systematized  and  rigid  international  statute,  which  pays  no  regard 
to  national  legislation,  nor,  above  all,  to  the  special  conditions  prevailing  in  certain 
countries,  there  is  a  danger  that,  even  if  it  is  unanimously  approved,  such  approval 
will  be  purely  theoretical.  Unanimity  was  attained  at  the  Hague  in  1902,  with  regard 
to  the  unification  of  legislation  relating  to  bills  of  exchange  and  bills  to  order;  but 
this  international  Convention  has  never  been  ratified.  If  this  Conference  concludes 
an  international  convention  upon  transit,  under  the  auspices  of  the  League  of  Nations, 
it  must  be  of  such  a  nature  that  all  the  signatory  States  will  be  able  to  ratify  it.  For 
this  purpose,  it  is  both  necessary  and  sufficient  that  the  Convention  should  be  in 
harmony  with  the  majority  of  national  legislations,  that  it  should,  generally  speaking, 
respect  their  autonomy  and,  more  especially,  the  contractual  liberty  of  the  Signatory 
Powers;  and  that,  in  particular,  provision  should  be  made  for  such  exceptions  as  may  be 
justified  either  by  the  economic,  topographical  and  technical  conditions  prevailing  in 
certain  States,  or  by  the  stage  of  development  reached  by  their  communications  and 
commerce. 

The  French  Delegation,  though  thoroughly  in  favour  of  the  principle  of  freedom 
of  transit,  and  also  of  the  widest  possible  application  of  this  principle,  feels  bound  to 
recognise  that  special  treatment  must  be  afforded  to  certain  countries,— distant  posses- 
sions dependent  upon  Contracting  Powers,  or  isolated  territories  entrusted  to  them 
for  administration.  The  French  Delegation  for  its  part  considers  that  adequate  account 
should  be  taken  of  the  present  state  of  affairs  in  regard  to  such  territories.  This  may 
be  done  either  by  enumerating  previous  agreements  which  it  is  advisable  to  maintain 
in  force,  as  provided  under  Article  10,  or,  in  the  case  of  certain  countries,  by  making 
provision  in  a  special  clause  for  the  gradual  and  progressive  application  of  the  provisions 
of  the  Convention. 

In  addition  to  ensuring  that  the  statute  embodying  the  regime  which  we  are  about 
to  introduce  will  be  ratified  by  all  the  Contracting  Parties,  we  must,  in  the  preparation 
of  this  statute,  allow  sufficient  latitude  to  render  possible  the  subsequent  accession 
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of  other  States  belonging  to  any  continent.  Above  all,  since  the  question  at  issue 
is  the  progress  of  all  mankind,  the  ideas  and  systems  of  the  Old  World  must  acquire 
sufficient  elasticity  to  adapt  themselves  to  the  ideas  and  the  conditions  prevailing  in 
the  New  World. 

Finally,  in  order  to  be  effective,  the  Convention  which  is  to  form  the  subject  of  our 
discussions  must  not  only  be  calculated  to  secure  the  support  of  all  nations  throughout 
the  world,  but,  further,  the  support  of  each  must  be  given  singleheartedly  and  each  must 
be  able,  either  to  give  an  assurance  that  it  will  respect  the  Convention  in  all  circum- 
stances, or  make  reservations  with  regard  to  the  circumstances  in  which  the  Convention 
will  cease  to  apply.  The  French  Delegation  is  keenly  desirous  that  a  Convention 
should  be  concluded  in  a  thoroughly  equitable  and  loyal  spirit;  it  is  confident  that  a 
Convention  concluded  under  these  conditions  would  be  applied  in  a  similar  spirit. 
The  League  of  Nations  provides  two  distinct  guarantees  for  the  attainment  of  this 
result,— firstly,  a  system  for  the  friendly  settlement  of  disputes  by  means  of  the  Advi- 
sory and  Technical  Committee  or  some  other  body^duly  authorized  by  the  Council 
of  the  League  and,  secondly,  a  tribunal  for  judicial  settlement,  based  upon  law  and 
equity,— I  refer  to  the  International  Court  of  Justice.  These  general  remarks  will 
suffice  to  explain  the  amendments  which  we  propose  to  submit  for  your  consideration. 
The  French  Delegation,  in  presenting  these  amendments,  is  consistently  following 
out  the  idea  which  led  the  French  Government  to  summon  the  Commission  of  Enquiry 
at  Paris,  namely,  to  facilitate  for  all  States  the  performance  of  an  international  duty, 
with  regard  to  transit  traific,  upon  which  the  peace  and  prosperity  of  all  nations  is 
very  largely  dependent. 

M.  NEUJEAN  (Belgium;  speaking  in  French).  —  As  I  had  the  honour  to  inform 
Jou  at  our  first  meeting,  the  Belgian  Delegation  is  extremely  anxious  for  the  success 
of  the  Draft  Convention  now  before  the  Conference,  and  for  all  possible  difficulties  or 
obstacles  to  be  removed  from  its  path.  It  is  in  this  spirit  that  the  Belgian  Delegation 
approaches  the  subject  of  our  discussion.  We  feel  compelled  to  point  out,  however, 
that  the  Draft  Convention  is  incomplete.  It  accords  rights  to  countries  from  which 
transit  traffic  originates,  but  affords  no  corresponding  guarantee  to  countries  through 
which  the  traffic  may  pass.  This  point,  to  which  we  attach  great  importance,  was 
brought  up  by  the  Belgian  Delegate  during  the  preliminary  discussions  of  the  Treaty  of 
Peace,  and  we  still  maintain  the  same  view.  The  Belgian  Delegation,  however,  being 
extremely  anxious  to  arrive  at  a  reconciliation  of  views,  is  prepared  to  vote  in  favour 
of  the  draft  now  under  discussion,  but  on  the  understanding  that  by  so  doing  it  does 
not  in  any  way  modify  the  interpretation  which  we  have  placed  upon  Article  23e  of 
the  Covenant.  It  appeared  to  us  essential  to  submit  these  observations  at  the  outset 
of  the  discussion. 

M.  MIRZA  HUSSEIN  KHAN  ALA1  (Persia;  speaking  in  French).  —  Now  that  we 
are  about  to  discuss  the  Draft  Convention  upon  Freedom  of  Transit,  I  shall  be  glad 
of  your  indulgence  for  a  few  moments  in  order  to  explain  to  you  briefly  the  supreme 
importance  which  Persia  attaches  to  this  interesting  subject.  1  am  afraid  that  the 
majority  of  the  delegates  at  this  Conference  are  still  somewhat  inclined  to  associate 
Persia  mainly  with  its  glorious  past  and  with  the  Arabian  Nights.  Though  the  time 
is  now  far  distant  when  the  question  was  asked  "How  is  it  possible  to  be  a  Persian?", 
it  seems  to  me  that,  at  the  present  time,  the  importance  of  Persia's  geographical  posi- 
tion, the  circumstances  which  have  hitherto  delayed  her  economic  development,  and 
the  very  considerable  services  which  she  is  called  upon  and  is  prepared  to  render  for 
the  welfare  and  solidarity  of  mankind,  are  not  adequately  understood.  1  shall  not 
therefore  be  wasting  your  time  if  1  attempt  to  throw  a  little  light  upon  this  part  of 
the  world  and  to  brush  aside  the  mirages  with  which-  eastern  countries  are  so  often 
enveloped. 

I  have  been  instructed  to  inform  you  that  my  Government  welcomed  with  the 
keenest  interest  the  opening  of  the  Conference  for  the  purpose  of  considering  the 
important  question  of  communications  and  transit.  My  Government  is  very  glad  to 
have  been  invited  to  take  part  in  this  Conference,  for,  in  its  opinion,  a  united  effort 
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on  the  part  of  all  nations  is  the  only  means  of  re-establishing  normal  trade  exchanges 
and  at  the  same  time  of  restoring  a  healthy  circulation,  the  lack  of  which  was  so 
deeply  felt  by  mankind  during  the  war.  Persia  has  from  time  immemorial  played  a 
very  important  commercial  and  economic  r61e  in  the  world,  not  only  by  reason  of 
her  natural  wealth,  but  also  and  more  particularly  by  reason  of  her  geographical 
position,  which  made  her  the  principal  trade  route  for  all  caravans  plying  between 
the  West  and  East,  thus  bringing  the  countries  of  central  Asia  into  contact  with  those 
of  the  Mediterranean  and  Black  Seas.  Persia,  animated  by  the  remembrance  of  her 
past,  and  freed,  by  the  very  fact  of  her  admission  as  a  Member  of  the  League  of 
Nations,  from  the  series  of  treaties,  conventions,  concessions,  acquired  rights,  etc., 
which  restricted  her  freedom  of  action,  is  firmly  resolved  to  develop  her  communications 
and  to  take  part  with  all  the  means  at  her  disposal  in  the  economic  restoration  of  the 
world.  She  trusts  that  the  obstacles  which  have  hitherto  paralysed  her  efforts  and 
deprived  her  of  the  means  of  free  communication  with  foreign  countries  will  now, 
under  the  auspices  of  the  League  of  Nations,  be  removed  once  and  for  all.  The 
economic  development  and  the  exploitation  of  the  natural  resources  of  Persia 
have  been  arrested  for  more  than  a  century  by  the  repressive  policy  adopted  towards 
her.  In  consequence  of  this  policy,  she  haas  been  compelled  on  several  occasions  to  give 
up  the  idea  of  constructing  railways  and  of  granting  concessions  for  the  construction 
of  ports,  roads,  etc.,  to  nationals  of  other  countries;  it  prevented  the  transit  of  foreign 
goods,  destined  for  Persia,  via  the  Caucasus  (the  most  rapid  means  of  communication), 
and  an  attempt  was  even  made  to  interfere  with  the  postal  service  between  Europe 
and  Persia.  The  same  policy  withheld  the  right  of  free  navigation  on  the  Caspian 
Sea  from  Persian  vessels,  and  imposed  on  Persia  a  customs  tariff  which  was  all  to  the 
advantage  of  the  manufactures  of  one  country  and  to  the  detriment  of  the  produce  of 
other  foreign  countries.  Persia's  position  has  been  seriously  affected  by  the  invasion 
of  her  territory  during  the  war  and  she  has  suffered  enormous  losses  for  which  she 
has  hitherto  received  no  reparation.  It  is  therefore  not  surprising  that  she  is  now 
undergoing  a  grave  economic  crisis,  that  she  has  received  a  serious  setback  and  lacks 
modern  equipment. 

The  principal  task  of  the  Persian  Delegation,  therefore,  is  to  follow  closely  the 
discussions  of  the  Conference  and  to  keep  its  Government  informed  of  the  resolutions 
and  schemes  adopted,  in  order  to  enable  it  to  study  them  and  to  conform  to  decisions 
which  will  undoubtedly  be  inspired  by  the  principles  of  liberty  and  of  equal  respect 
for  the  rights  and  interests  of  all  nations.  It  is  also  my  duty  to  urge  the  adoption  of  a 
principle  which  1  am  glad  to  say  is  embodied  in  the  text  now  before  us, — the  principle 
of  free  transit  for  goods  consigned  to  Persian  markets  from  all  foreign  countries  by 
any  route,  more  especially  by  those  routes  which  are  still  closed.  Our  customs  legisla- 
tion, however,  makes  provisions  for  free  transit,  and  free  navigation  upon  our  most 
important  river,  the  Karun,  has  been  accorded  for  the  last  forty  years  to  all  flags. 
I  shall  presently  have  the  honour  of  submitting  to  the  Conference ;  through  the  Secreta- 
riat, all  available  figures  and  data  regarding  the  present  condition  of  our  transport 
system.  I  shall  attach  thereto  a  map  of  Persia  and  neighbouring  countries,  in  order 
to  bring  out  more  clearly  the  peculiar  geographical  situation  of  my  country, — a  situa- 
tion which  encourages  the  hope  that  Persia  will  not  be  forgotten  when  the  time  comes 
for  selecting  representatives  for  the  Advisory  and  Technical  Committee. 

With  regard  to  the  immediate  future,  Persia,  which  is  rich  in  liquid  fuel  and  coal 
seams,  is  anxious  to  reconstruct  the  ancient  trade  routes  utilised  for  centuries  past 
by  trading  nations,  for  the  purpose  of  commerce  between  Europe  and  Asia  and  in 
order  to  increase  the  prosperity  of  all  nations.  We  Persians  whole-heartedly  participate 
in  the  generous  ideas  which  led  to  the  sumnoning  of  the  Conference  on  Communica- 
tions and  Transit;  it  is  our  earnest  desire  that  the  policy  of  the  open  door  may  be 
adopted  in  our  economic  relations,  and  that  peace  may  be  re-established  amongst  our 
neighbours,  so  that  the  difficulties  now  existing  may  at  length  disappear. 


M.  PAVICH1CH  (Serb-Croat-Slovene  State;  speaking  in  French).  — Our  distinguish- 
ing President  in  his  memorable  speech  has  shown  us  with  striking  clearness  just  how  far 
we  may  proceed  in  our  resolutions  for  the  welfare  and  progress  of  mankind.     Humanly 
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speaking,  the  ideal  condition  of  things  would  undoubtedly  be  a  single  and  universal 
State  with  a  single  government.  Since,  however,  it  is  not  the  task  of  this  Conference 
to  create  a  City  of  the  Sun  or  a  Utopia,  we  must  content  ourselves  with  the  relatively 
humble  and  incomplete  League  of  Nations,  of  which  we  form  part.  It  has  sent  us 
hither  in  order  that  we  may  endeavour  to  find  means  to  render  life  upon  our  planet 
rather  more  supportable  and  agreeable,  by  facilitating  communications  and  trade 
between  the  various  nations.  If  in  the  course  of  our  work  we  succeed  in  doing  anything, 
no  matter  how  little,  to  prevent,  or  at  any  rate  to  hinder,  the  worst  of  all  evils — war — 
we  may  return  home  satisfied  with  the  results  of  our  work.  It  is  our  duty  to  pursue 
our  endrevours  to  the  utmost  limits  compatible  with  the  necessity  of  reconciling  our 
guiding  principles, — internationalism  and  the  solidarity  of  mankind, — with  the 
independence,  sovereignty  and  private  interests  of  the  States  which  desire  to  form 
part  of  this  League.     This  is  a  very  difficult  task. 

The  Kingdom  of  the  Serb-Croat-Slovenes  has  gone  even  further  in  this  direction; — 
more  especially  Serbia,  which  has  spared  no  sacrifice  to  attain  the  ideals  aimed  at 
by  mankind.  Henceforward  dire  necessity  and  bitter  experience  compel  us  to  confine 
ourselves  within  these  limits.  We  are  keenly  interested  in  the  success  of  this  Conference, 
and  we  therefore  hope  that  all  the  Conventions  adopted  here  will  also  be  ratified  by 
all  the  Members  of  the  League;  failing  such  ratification  they  will  be  inoperative.  We 
regard  it  as  most  important  to  prevent  the  impression  that  a  number  of  super-States 
— to  quote  the  expression  used  by  our  distinguished  President — exist  within  this 
League,  an  impression  which  pre-supposes  the  existence  of  subordinate  States.  I  am 
well  aware  that  equality  is  an  ideal  which  is,  humanly  speaking,  unattainable,  and 
that  the  scientists  who  have  invented  wonderful  methods  for  calculating  physical 
dimensions  have  not  been  able  to  invent  any  means  of  calculating  moral  dimensions — 
if  this  were  possible,  perhaps  we  should  not  be  assigned  to  such  a  humble  position 
amongst  the  nations.  The  great  nations  must  have  a  larger  share  of  influence  than 
the  small  in  the  decisions  taken  by  the  League  of  Nations,  and  also  in  its  organisations. 
For  the  attainment  of  this  object,  however,  there  is  no  necessity  to  exclude  the  small 
nations  altogether.  It  is  our  duty  to  approach  as  nearly  as  possible  to  the  ideal  of 
equality  and  to  deviate  from  it  as  little  as  possible;  above  all  it  is  our  duty  to  avoid 
arousing  any  suspicion  on  the  part  of  small  nations  that  they  are  being  treated  as 
inferiors  by  the  great  nations.  If  this  suspicion  were  aroused,  the  noble  institution  in 
which  so  many  glorious  hopes  are  centred  could  not  possibly  survive,  even  amongst 
those  who  took  part  in  its  creation.  Unfortunately,  ever  since  the  outset  of  the  Peace 
Conference  at  Paris,  it  has  been  found  impossible  to  avoid  giving  this  impression, 
and  the  small  nations  have  often  had  to  submit  to  the  dictates  of  the  great  nations; 
the  latter  have  decided  their  fate  without  even  according  them  the  right  to  take  part 
in  such  decisions; — 1  refer  to  allied  nations  who  have  sacrificed  all  their  wealth  and 
shed  their  blood  in  a  just  and  holy  cause.  Some  Members  of  the  League  of  Nations 
are  represented  neither  upon  the  Council  of  the  League,  nor  upon  the  various  com- 
mittees, and  will  perhaps  never  be  represented  upon  the  Permanent  Communications 
Committee  which  we  are  about  to  elect.  In  short,  there  are  nations  who  have  not 
even  a  single  official  on  the  Secretariat  of  the  League.  If  the  League  is  to  be  properly 
consolidated  it  is  absolutely  essential  that  every  Member  should  be  accorded  proportio- 
nate representation  in  it,  and  that,  as  far  as  possible,  no  Member  should  be  excluded 
from  any  of  its  institutions.  Any  reasons  of  economy  which  may  be  advanced  against 
the  adoption  of  these  principles  do  not  constitute  a  valid  objection  in  the  case  of  an 
organisation  for  the  promotion  of  peace  amongst  nations  which  have  spent  hundreds 
of  milliards  upon  war, — that  is  to  say  for  the  restoration  of  peace.  After  passing 
through  so  many  vicissitudes,  it  is  only  natural  that  we  should  bear  in  mind  the  principle 
of  nil  de  nobis  sine  nobis.  We  are  firmly  resolved  to  abide  henceforward  by  this 
principle.  This  does  not  mean  that  our  country  will  not  in  the  future  do  all  in  its 
power  to  fulfil  its  duty  towards  mankind,  and  that  it  will  not  make  every  sacrifice 
which  mankind  can  justifiably  require  of  it.  Our  country  feels  that  it  is  a  part  of 
humanity  and  that  for  this  very  reason  it  also  has  duties  toward  itself.  Henceforward, 
however,  it  will  judge  for  itself  whether  the  sacrifices  required  of  it  are  really  necessary 
for  the  welfare  and  progress  of  mankind. 

We  unhesitatingly  accept  the  principle  of  freedom  of  communications,  freedom 
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of  transit ,  free  transport  by  rail  and  a  free  regime  for  sea-ports.  The  sublime  word 
liberl'i  invariably  produces  a  magical  effect  upon  our  country,  even  when  the  question 
at  issue  is  not  one  of  moral  or  political  freedom  but  of  material  and  economic  freedom. 
Our  country  will  freely  accord  all  these  privileges  to  its  neighbours  and  to  all  Members 
of  the  League,  in  spite  of  the  fact  that,  of  all  countries  in  the  world,  ours  is  the  one 
upon  which  its  neighbours  make  the  greatest  call  in  connection  with  the  transit 
of  their  imports  and  exports,  while  we  ourselves  require  nothing  from  them,  and 
also  in  spite  ol  the  fact  that  the  Peace  Conference  has  left  us,  who  powess  so  many 
natural  harbours,  without  a  single  port  connecting  the  interior  of  our  country  with 
the  sea  by  means  ol  a  standard -gauge  railway.  The  advantages  which  we  shall  in  this 
way  afford  to  our  neighbours  and  other  Members  of  the  League  of  Nations  are  incompa- 
rably greater  than  those  which  we  shall  ourselves  derive  from  the  arrangement.  Our 
country,  situated  as  it  is  between  the  Danube  (which  is  the  principal  commercial  artery 
of  the  Continent  of  Europe)  and  the  Adriatic,  possesses  one  of  the  most  advantageous 
situations  in  the  whole  world,  from  a  commercial  point  of  view.  A  large  portion  of 
the  trade  of  Czecho-Slovalua,  Austria,  Hungary,  Poland,  Roumania  and  Bulgaria  has 
to  pass  through  our  territory.  The  exports  of  the  great  industrial  States  consigned  to 
these  countries  must  also  pass  through  our  territory.  We  venture  to  hope  that  the 
granting  of  all  these  privileges  without  any  equivalent  advantages  for  us  will  not 
destroy  our  budding  industry  by  encouraging  the  development  of  a  merciless  com- 
petition. 

The  League  of  Nations,  moreover,  should  not  forget  that,  of  all  countries,  ours  was 
most  severely  tried  by  the  war,  and  that  our  communications  are  in  such  a  condition  that 
all  the  conventions  adopted  by  this  Conference  will  be  useless,  as  far  as  we  are  concerned, 
unless  our  means  of  communication  are  repaired,  and  unless  those  who  have  destroyed 
or  damaged  them  carry  out  the  reparation  laid  down  by  the  Treaties  of  Peace.  I  must 
therefore  state  that  we  shall  be  unable  to  ratify  the  Conventions  concluded  by  this 
Conference  unless  the  Peace  Treaties  of  Versailles,  St.  Germain,  Neuilly  and  above 
all  that  of  Trianon,  are  ratified  by  all  the  signatories. 

1  give  notice  of  a  number  of  amendments — dictated  by  the  preceding  considera- 
tions— to  the  various  Draft  Conventions  before  us  and,  in  particular,  to  that  upon 
transit,  which  we  are  now  considering. 


Sir  Louis  KERSHAW  (India).  —  It  may  perhaps  interest  the  Conference  if  I 
explain  very  briefly  how  this  Draft  Convention  is  regarded  by  another  Government 
in  Asia.  It  is  perhaps  the  more  desirable  that  this  explanation  should  be  given, 
since  the  Commission  which  prepared  the  Draft  Convention  did  not  contain  a  represen- 
tative from  India,  and  the  Commission  necessarily  was  not  fully  acquainted  with  the 
special  conditions  of  transit  in  that  country.  The  main  transit  routes  of  India  link 
the  sea-ports  with  a  considerable  number  of  countries  on  its  land  frontier,  with 
Persia  on  the  west,  with  Afghanistan,  with  Russian  and  Chinese  Turkestan,  with 
Nepaul,  with  Thibet,  with  China  and  with  Siam.  In  so  far  as  the  Draft  Convention 
applies  to  this  trade,  I  am  glad  to  be  able  to  say  that  my  Government  earnestly 
desires  to  give  effect  to  the  principle  of  freedom  of  transit.  This,  I  need  hardly 
point  out,  would  greatly  facilitate  international  traffic  with  a  number  of  large  and 
growing  markets  in  Asia. 

There  is,  however,  one  small  difficulty,  connected  with  the  French  and  Portuguese 
settlements  in  India,  which  stands  in  the  way  of  complete  acceptance  of  the  Draft 
Convention.  The  trade  with  the  French  and  Portuguese  settlements  is  not  of  great 
importance,  but  if  the  provisions  of  the  Draft  Convention  were  applied  without  modi- 
fication, serious  administrative  difficulties  would  be  caused,  not  only  to  the  Govern- 
ment of  India,  but  also  to  the  Governments  of  France  and  Portugal.  I  do  not  pro- 
pose now  to  describe  these  difficulties,  as  I  hope  at  a  later  stage,  after  consulta- 
tion with  the  Delegations  of  France  and  Portugal,  to  be  permitted  to  present  for 
the  consideration  of  the  Conference  an  amendment  designed  to  remove  the  difficulties. 
I  think  that  I  can  go  so  far  as  to  say  that  the  three  Delegations  agree  in  principle  that 
in  applying  the  Convention  it  is  desirable  to  exclude  these  small  territories.  All  that 
is  necessary  is  to  devise  some  form  of  words  to  meet  the  case.     1  have  every  confidence 
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that  some  formula  will  be  found  which  will  be  acceptable  to  the  three  Governments 
concerned  and  also  to  the  colonies. 

M.  RESTREPO  (Colombia;  speaking  in  French).  — As  the  representative  of  Co- 
lombia I  listened  with  great  interest  this  morning  to  the  remarkable  statement  which 
was  made  by  Professor  Alvarez,  the  distinguished  representative  of  Chile,  but  which 
referred  to  the  policy  of  Latin  America  as  a  whole.  In  my  capacity  as  representative 
of  Colombia,  I  willingly  associate  myself  with  him  in  the  statements  which  he  made, 
in  so  far  as  they  express  the  most  liberal  aspirations  of  Latin  America,  and  testify  to 
our  desire  for  a  unified  system  of  communications  and  transit,  whereby  all  persons 
and  their  goods,  all  the  products  of  industry,  every  organisation  for  mutual  aid  and 
every  administrative  service,  will  be  freed  from  the  restrictions,  charges  and  prohibi- 
tions which  at  present  encumber  them.  I  much  regret,  however,  that  I  cannot  associate 
myself  with  him  in  regard  to  the  restrictions  and  differentiations  based  upon  geogra- 
phical arguments,  which  are  embodied  in  certain  parts  of  his  statement.  Colombia 
does  not  desire  to  have  two  separate  policies  for  communications  and  transit, — one 
governing  her  relations  with  American  States  and  the  other  her  relations  with  Europe, 
Asia  and  the  rest  of  the  world.  She  is  prepared  to  go  as  far  as  any  other  country  in 
regard  to  this  matter,  thus  maintaining  the  most  sacred  traditions  of  her  domestic  and 
external  legislation,  as  embodied  in  acts  of  world-wide  importance,  such  as  the  law 
of  April  5th,  1852,  establishing  complete  freedom  of  navigation  for  vessels  sailing 
under  all  foreign  flags  upon  all  the  rivers  and  waterways  of  the  country;  the  conces- 
sions granted  by  the  Colombian  Government  to  various  United  States  and  French 
Companies  for  the  construction  of  the  Panama  Canal,  and  the  Treaty  of  1846  with 
the  United  States  of  America,  by  which  customs  duties  were  abolished  in  the  Isthmus 
of  Panama  during  the  whole  period  that  Colombia  actually  controlled  this  territory. 

In  conclusion  I  may  say  that  Colombia  hopes  that  the  decisions  adopted  by  the 
Conference  will  be  as  comprehensive  as  possible. 

M.  HANSEN  (Sweden; speaking  in  French).  — In  my  capacity  as  representative  of 
a  country  which,  owing  to  its  geographical  position  and  great  length,  is  bound  lo  play 
an  important  part  in  transit  traffic,  I  venture  to  submit  a  number  of  general  observa- 
tions before  the  Conference  proceeds  to  examine  the  Draft  Convention  on  Transit. 

In  the  first  place  allow  me  to  remind  you  that  Sweden,  by  reason  of  its  length, 
which  exceeds  2,000  kilometres,  and  also  its  geographical  position,  his  between  large 
portions  of  western  and  eastern  Europe.  It  is  far  from  Sweden's  intention,  however, 
to  hamper  and  place  obstacles  in  the  way  of  communications;  on  the  contrary,  she  is 
anxious  to  develop  and  facilitate  them.  Our  country  has  for  a  considerable  period 
played  a  very  important  part  in  transit  traffic,  and  her  importance  in  this  respect  has 
continued  to  increase  during  the  last  few  years.  As  commercial  relations  with  Russia 
are  gradually  re-opened,  and  as  the  new  Baltic  States  develop  their  economic  resources, 
the  importance  of  Sweden's  position  in  transit  traffic  will  continue  to  grow. 

Sweden  has  devoted  considerable  pains  to  perfecting  her  means  of  locomotion,  in 
order  to  be  in  a  position  to  meet  the  requirements  created  by  recent  developments- 
She  is  at  the  moment  engaged  in  an  attempt  to  solve  a  number  of  problems  of  far. 
reaching  importance.  We  are  devoting  our  efforts  at  the  moment  to  establishing 
modern  and  direct  routes  between  Sweden  and  England  on  the  one  hand,  and  between 
Sweden  and  countries  east  of  tin;  Baltic,  on  the  other.  We  hope  that  Ibis  improv- 
ement in  means  of  transport  from  west  to  east  and  vice  versa  will  also  result  in  (lie 
development  of  our  commerce  and  industry,  and  will  lead  to  the  establishment  of 
closer  relations  with  every  part  of  the  civilised  world.  It  is  not,  however,  entirely 
from  this  standpoint  that  Sweden  regards  the  important  question  now  occupying  the 
attention  of  the  Conference.  Sweden  possesses  considerable  natural  resources,  more 
especially  in  forests  and  iron  mines.  It  is  to  the  interest  of  countries  which  have 
not  such  resources  at  their  disposal  that  the  raw  materials  essential  for  their  indus- 
tries should  be  transported  to  their  destination  by  the  most  convenient  route.  We 
are  therefore  prepared  to  do  our  ulmost  to  facilitate  a  comprehensive  solution  of  the 
important  question  of  free  transit. 
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As  tlie  discussion  proceeds,  I  shall  venture  to  make  certain  comments  of  a  special 
character  and  not  possessing  any  general  significance,  with  reference  to  various  articles 
of  the  Convention.  I  felt,  however,  that  it  was  advisable  to  indicate  by  this  short 
statement  that  Sweden  is  in  full  agreement  with  the  generous  principles  and  new  ideas 
which  are  to  be  embodied  in  a  concrete  form  in  the  Convention  on  Transit. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).- —  I  crave  your  permission 
to  make  a  few  brief  remarks  with  reference  to  the  Convention  now  under  consideration, 
and  would,  at  the  outset,  request  you  not  to  draw  any  conclusion  from  what  I  am 
about  to  say  to  you  until  you  have  heard  me  out.  I  am  afraid  that  you  may  accuse 
me  of  retrograde  tendencies,  whereas  I  simply  wish  to  consider  certain  points  of  a  scheme 
which  we  are  all  anxious  to  approve;  for  this  reason  I  beg  you  to  reserve  your  judgment. 

The  first  question  which  arises  is  :  — What  exactly  is  the  right  of  transit  and  whence 
is  it  derived  ?  It  is  for  us  to  consider  whether  this  right  is  really  sufficiently  logical, 
natural,  effective  and  legitimate  to  obtain  unanimous  recognition  on  the  part  of  an 
assembly  like  the  present,  which  includes  such  a  large  number  of  able  and  distinguished 
members.  I  would  emphasize  the  fact  that  "consideration"'  does  not  imply  "opposition" . 
Let  us  reserve  judgment.  In  the  first  place  I  would  point  out  that  the  right  of  transit 
is  not  the  right  of  way  which  is  provided  under  the  civil  code  with  reference  to  enclosed 
property.  It  is  the  right  of  taking  the  shortest  cut  through  any  property  whatever  in 
order  to  shorten  the  journey,  instead  of  going  round  by  the  public  road.  Such  a  right 
does  not  exist  in  private  law.  It  is  so  entirely  natural  that  a  person  having  no  exit 
opening  upon  the  road  should  be  able  to  compel  his  neighbours  to  provide  him  with 
one,  that  this  principle  is  recognised  by  all  the  legislative  systems  of  the  world, — at  any 
role  by  those  of  civilised  peoples.  On  the  other  hand,  the  right  of  passing  through 
the  property  of  others,  because  such  passage  would  shorten  the  journey,  and  not  because 
there  is  no  other  means  of  reaching  the  destination,  does  not  exist  in  private  law.  Does 
I  his  imply  that  nothing  which  does  not  exist  in  private  law  should  not  exist  in  interna- 
tional law  ?  Certainly  not.  Moreover,  there  is  good  ground  for  considering  whether 
this  principle  should  not  be  also  introduced  into  private  law. 

At  this  point,  however,  another  question  arises.  It  is  generally  held  that  individual 
interest  must  give  way  to  general  interest.  This  is  a  remark  which  is  so  often  made 
that  its  meaning  is  rarely  considered,  but  there  is  a  good  deal  to  be  said  on  the  point. 
There  is  always  a  certain  amount  of  conflict  between  individual  and  general  interest. 
Would  it  be  true  to  say  that  individual  interests  should  be  sacrificed  in  all  cases  ?  If 
this  were  so,  Trotzky  and  Lenin  would  be  justified,  and  all  rights  should  be  in  the  hands 
of  the  community,  the  individual  retaining  none  at  all. 

On  the  other  hand,  narrow  and  rabid  individualism,  and  ultra-egoism  which  takes 
no  account  of  general  interests, — unreasoning  egoism,  in  fact — are  obviously  quite 
as  unacceptable  as  communism.  The  two  extremes  meet,  as  is  the  case  in  most  pro- 
blems. If  we  assume,  however,  that  individual  interests  should  disappear  altogether 
before  general  interests,  and  if  we  are  prepared  to  go  as  far  as  rabid  communism,  the 
interests  of  the  individual  will  be  completely  absorbed  in  those  of  the  community.  A 
whole  series  of  gradations  exists  between  the  one  extreme,  in  which  individual  are  sacri- 
ficed to  general  interests,  and  the  other  extreme,  in  which  general  are  sacrificed  to  indi- 
vidual interests,  and  the  reconciliation  of  these  two  extremes  depends  upon  the  skill 
in  these  matters  of  our  governments  and  legislatures.  What  is  the  reason  of  this  ? 
Egoism  is  the  cause  of  disputes,  misfortunes,  wars  and  destruction;  but  it  is  also  the 
source  of  competition,  progress  and  civilisation.  We  must  recognise  that  it  has  its 
good  points,  and  I  should  not  care  to  live  in  a  country  in  which  egoism  had  completely 
disappeared,  any  more  than  I  should  care  to  live  in  a  country  in  which  egoism  was 
supreme.  For  these  reasons,  in  adjusting  the  balance  between  rabid  egoism  and  equally 
rabid  communism,  we  must  consider  how  far  it  is  desirable  to  proceed  in  sacrificing 
individual  to  general  interests. 

What  is  the  end  and  aim  of  all  this?  There  are  some  countries  which  for  centuries 
have  enjoyed  the  most  precious  possession  which  a  nation  can  have, — liberty;  they  have 
developed,  struggled  and  suffered,  they  have  sacrificed  themselves  for  the  liberation 
of  others.  T  he  country  which  I  represent  is  one  of  those  which  has  just  gained  its  free- 
dom; though  it  was  already  a  free  kingdom,  its  liberty  was  such  that  I  prefer  not  to 
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speak  of  it.  Wc  are  therefore  a  now  country, — a  country  which  has  only  just  begun  to 
enjoy  liberty  in  the  true  sense  of  the  word,  and  you  must  not  be  astonished  it,  after 
having  suffered  for  centuries  from  hypocrisy  and  deceit,  we  accord  a  somewhat  timid, 
possibly  even  a  somewhat  hesitating  reception  to  a  principle  to  which  you  great  nations, 
who  have  long  enjoyed  your  liberty,  are  so  accustomed  that  you  will  perhaps  regard 
us  as  retrogressive  and  uncivilised  if  we  retard  somewhat  the  introduction  of  these 
liberal  principles.  We  are,  nevertheless,  fully  prepared  to  accept  them,  for  we  feel 
that  they  will  constitute  a  real  step  forward.  We  too  have  done  our  duty  and  made 
sacrifices;  but  these  sacrifices  would  certainly  have  been  in  vain  without  the  support 
and  aid  of  great  and  generous  nations  such  as  England,  France,  Italy,  the  United 
States  of  America,  Japan  and  all  the  other  countries  which  took  part  in  the  great  war 
from  which  our  liberty  has  sprung.  At  this  point,  I  ask  myself  whether  this  is  really 
a  natural  right,  whether  it  is  truly  just,  and  whether  it  is  a  benefit  for  us  and  for  all. 
When  I  say  "  1  ask  myself",  I  must  beg  you  once  more  to  remember  that  the  sewords 
have  a  twofold  meaning.  My  ideas  are  based  upon  my  studies  in  France.  I  myself 
am  satisfied,  but  what  will  be  the  views  of  my  fellow-countrymen  who  have  remained 
at  home  ?  They  have  not  had  the  advantage  of  such  study;  they  have  been  steeped 
in  lies  for  fifteen  years.  I  must  have  an  opportunity  of  convincing  them  that  what 
I  have  come  here  to  do  is  for  their  good,  for  they  are  not  so  easily  convinced  as  other 
nations  of  the  merits  of  these  new  ideas  of  liberty,  and  it  will  not  be  easy  to  persuade 
them  to  lay  aside  the  weapon  which  lies  ready  to  their  hand,  and  with  which  they  are 
fiercely  defending  the  advantages  gained  at  such  a  heavy  cost.  Having  said  this, 
I  have  no  wish  to  arouse  your  misgivings.  On  the  contrary,  I  am  in  a  position  to 
say  that  the  Roumanian  Government  is  in  favour  of  freedom  of  transit.  I  make 
this  statement  expressly,  because  my  recent  remarks  may  perhaps  be  liable  to 
misconstruction. 

But  what  is  transit  ?  It  is  the  right  to  pass  through  a  country.  This  right  implies 
equal  treatment  for  all.  Brown  must  not  be  accorded  different  treatment  from  Jones. 
But  need  this  question  of  transit  become  a  question  of  protection  and  free  trade  ?  This 
is  the  question  to  which  I  require  an  answer.  I  have  no  intention  of  discussing  the  pro- 
blems of  protection  and  free  trade,  for  you  are  already  acquainted  with  them.  In 
the  words  of  a  well-known  paradox  :  "A  tunnel  is  dug, — and  passage  through  it  is  barred 
by  planting  a  policeman  at  the  entrance".  But  this  is  only  a  paradox.  When  an 
article  is  manufactured  it  is  meant  for  a  certain  purpose  and  it  is  not  intended  to  be 
used  for  every  conceivable  purpose.  For  instance,  a  knife  is  made  to  cut,  but  is  not 
made  to  cut  throats.  A  tunnel  is  dug  for  the  passage  of  goods;  this  does  not  mean  that 
goods  of  every  possible  kind  must  be  allowed  to  pass  through  it,  and  that  the  mere 
fact  of  its  existence  entails  freedom  of  import  and  export.  Nevertheless,  we  must  deal 
with  this  question  of  protection  and  free  trade.  It  raises  a  problem  to  which  reference 
is  made  in  the  Convention  on  Waterways,  and  which  is  also  referred  to,  but  to  a  lesser 
degree,  in  the  Convention  on  Railways;  no  mention  at  all  is  made  of  it  in  the  Conven- 
tion on  Transit,  and  some  explanation  is  therefore  necessary.  Must  equal  treatment 
be  accorded  to  transit  traffic  and  to  imports  ?  Must  there  be  equal  tratement  for 
transit  traffic,  imports  and  local  traffic  ?  Must  there  be  equal  treatment  for  transit 
traffic,  local  traffic  and  exports  ?  These  are  all  widely  differing  questions.  What 
constitutes  equal  treatment  with  reference  to  transit  traffic  ?  Equal  treatment  im- 
plies that  the  country  of  transit  must  remain  neutral  in  that  struggle  in  foreign  markets 
in  which  other  countries  are  engaged.  1  must  admit  that  from  a  strictly  legal  point  of 
view  I  do  not  understand  the  situation.  Why  should  I  remain  neutral  '.'  At  Constan- 
tinople, for  instance,  four  or  five  countries  are  struggling  to  obtain  the  ascendancy. 
Should  these  countries  despatch  their  goods  via  Roumania,  and  should  the  latter  be 
compelled  to  remain  neutral,  it  is  obvious  that  Brown  is  being  accorded  advantages 
as  against  Jones.  It  has  been  said  :  "If  you  want  to  fight,  fight  fairly  with  your  wea- 
pons!    Why  make  use  of  your  geographical  position  ?" 

What  constitutes  the  patrimony  of  an  individual  ?  All  that  nature  has  bequeathed 
to  him  ami  all  (hat  he  has  himself  gained.  What  constitutes  the  patrimony  of  a 
country  ?  All  that  nature  has  given  to  it,  and  all  that  has  been  added  I  hereto  by 
iis  own  industry.  Do  not  geographical  situation,  climate,  soil,  mines,  all  go  to  form 
the  natural  wealth  of  a  nation  ?     Some  nations  possess  coal  mines;  we  who  have  none 
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see  them  using  this  coal  to  warm  themselves  while  other  countries  have  none.  Our 
neighbour  Italy  has  wonderful  skies.  I  have  no  wish  to  roh  her  of  them  but  I  would 
very  much  like  to  have  similar  skies  in  my  own  country.  How  is  it  I  hat  Italy  can  pro- 
duce oranges  while  Hournania  cannot  do  so  ? 

I  shall  soon  have  finished, — I  have  already  taken  up  too  much  of  your  time.  The 
point  I  wish  to  make  is  the  following; — In  the  field  of  economic  competition,  why 
should  not  a  country  make  use  of  its  geographical  position,  in  the  same  way  as  it  uses 
ils  climatic  or  topographical  characteristics  or  its  mineral  wealth, — in  other  words,  all 
that  God  has  given  it  ?  Why  should  the  price  asked  for  a  piece  of  land  situated  in 
Piccadilly  Circus  be  higher  than  for  a  piece  of  land  at  Land's  End  ?  The  reason  is 
the  situation  of  the  former.  The  principle  is  the  same.  We  are  prepared  to  make 
sacrifices  in  an  endeavour  to  attain  the  lofty  and  noble  ideal  which  we  have  set  before 
us.  I  said  just  now  that  Roumania  was  in  favour  of  freedom  of  transit.  The  case 
is  somewhat  different,  however,  with  reference  to  questions  affecting  the  country  itself, 
countries  must  be  prepared  to  grant  each  other  mutual  privileges;  in  fact  these  must 
be  a  system  of  give  and  take.  Roumania  would  have  to  make  a  bargain  with  any 
Power  to  which  it  accorded  special  advantages.  The  question  of  transit  through 
Roumania  may  well  be  of  interest  to  some  countries  and  not  to  others.  For  instance, 
what  interest  can  Japan  have  in  transit  through  Roumania  ?  In  short,  transit  is  an 
economic  weapon;  it  is  a  form  of  protection. 

I  have  no  intention  of  discussing  this  question  at  the  present  time, — such  a 
discussion  would  lead  us  too  far  from  the  point  at  issue.  We  do  not  require  to  know 
whether  in  the  future  Roumania  will  adopt  the  policy  of  protection  or  that  of  free 
trade.  Some  countries,  such  as  Great  Rritain,  have  adopted  free  trade;  yet  this  has 
not  prevented  them  from  attaining  the  degree  of  prosperity  which  they  enjoy  to-day. 
On  the  other  hand,  France  has  generally  been  a  protectionist  country,  but  this  fact 
has  not  interfered  with  her  prosperity. 

Roumania  is  now  about  to  enter  the  struggle.  She  has  to  compete  with  States 
formed  many  centuries  ago.  It  is  impossible  for  her  to  decide  forthwith.  Roumania 
asks  you  to  allow  her  a  short  respite  in  order  to  enable  her  to  get  a  grasp  of  her  new 
position,  and  to  consider  whether  the  benefits  which  will  accrue  to  the  country  in  general 
will  compensate  for  the  detriment  to  individual  interests.  If  this  applies  to  equality 
of  treatment  for  transit  traffic,  imports  and  exports,  it  applies  with  still  greater  force 
in  regard  to  imports,  exports,  transit  and  domestic  traffic. 

Roumania  cannot  accept  the  principle  of  equal  treatment  for  internal  traffic  and 
import  and  export  traffic,  and  for  this  reason  I  do  not  intend  to  occupy  your  time 
with  a  discussion  of  the  complex  problem  of  the  operation  of  railways,  either  by  the 
State  or  by  private  companies.  Both  systems  have  their  supporters.  It  should  be 
stated  that,  in  my  country,  the  railways  have  been  operated  by  the  State  for  a  consider- 
able period.  You  are  aware  that  in  a  new  country  like  mine  the  Government  possesses 
a  less  degree  of  moral  authority  over  the  electors.  It  is  difficult  to  combat  the  efforts  of 
agitators  who  are  always  ready  to  fish  in  troubled  waters.  It  is  obvious  that  operation 
by  the  State  is  more  efficient  in  countries  where  the  Government  is  strong.  We  have, 
however,  adopted  this  system  and  we  intend  to  stand  by  it.  We  have  done  so  in  order 
to  be  able  to  make  use  of  this  economic  weapon  in  the  development  of  our  country. 
With  this  end  in  view  the  State  makes  considerable  sacrifices,  and  often  bases  its 
tariffs  upon  considerations  other  than  the  cost  of  the  transport.  You  must  not  forget 
that  the  spirit  of  enterprise  and  individual  initiative  was  non-existent  in  Roumania 
fifty  or  sixty  years  ago.  Since  that  time  our  engineers  and  our  principal  commercial 
undertakings  have  made  considerable  progress.  In  1865  there  were  only  two  engineers 
in  Roumania.  You  will  readily  understand  that,  in  these  circumstances,  our  country 
is  not  in  a  position  to  compete  with  undertakings  in  England  or  other  countries.  Under 
these  conditions  it  would  be  quite  impossible  for  Roumania  to  accept  the  principle 
that  the  rates  applied  to  domestic  traffic  should  also  be  applied  to  transit,  traffic  and 
import  and  export  traffic. 

I  have  yet  another  reservation  to  make  in  respect  of  equality  of  treatment  for 
transit  traffic.  I  beg  you  once  more  to  believe  that  my  reservations  have  no  ulterior 
motive  and  are  absolutely  sincere.  I  repeat  this  once  again,  because  I  wish  you  to 
realise  all  the  scruples  which  cause  Roumania  to  hesitate  before  signing  any  conven- 
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Lion.  I  emphasise  this  point  for  the  very  reason  that  Roumania  intends  to  abide  by 
whatever  she  signs;  her  intention  is  not,— as  you  might  be  inclined  to  think,— to 
create  difficulties  in  order  to  avoid  giving  her  accession.  We  are  anxious  to  respect 
I  he  Convention  to  the  letter,  once  we  have  affixed  our  signature,  and  this  leads  us  to 
make  certain  reservations  now,  for  we  realise  that  we  shall  be  forced  to  make  them  even- 
tually. These  reservations  are  connected  with  the  insufficiency  of  means  of  transport. 
One  article  of  the  Convention  states  that  account  shall  be  taken  of  the  condition  of 
communications  in  countries  devastated  by  the  war,  and  also  of  economic  conditions 
resulting  from  the  war.  In  this  connection,  when  we  come  to  deal  with  the  articles, 
1  shall  ask  you  to  extend  somewhat  the  scope  of  this  provision.  There  are  other 
considerations  to  be  taken  into  account,  besides  the  condition  to  which  means  of 
transport  have  been  reduced  as  a  result  of  the  destruction  wrought  by  the  war.  The 
demand  for  means  of  transport  throughout  a  country  must  be  continually  borne  in  mind, 
and  a  country  must  not  be  required  to  neglect  its  own  interests  in  order  to  provide  for 
transit  traffic.  If  a  country  offers  such  means  of  transport  as  it  possesses,  1  fail  to 
see,  with  the  best  will  in  the  world,  how  it  is  humanly  possible  to  ask  it  to  afford  priority 
to  transit  traffic  over  its  internal  traffic.  It  is,  as  a  matter  oi  fact,  laid  down  in  the 
Convention  that  there  is  no  question  of  granting  priority.  But  I  will  ask  you  to  go 
to  the  opposite  extreme,  and  accord  priority  to  internal  traffic  over  transit  traffic, 
should  the  necessity  arise. 

This  is  particularly  essential  in  Roumania  with  regard  to  railway  traffic, — I  refer 
to  railways  because  they  are  more  particularly  affected  by  this  question.  With  regard 
to  canals  and  rivers,  everyone  uses  his  own  means  of  transport.  On  the  Danube, 
those  who  possess  barges  can  use  the  river ;  others  cannot.  But  with  regard  to  railways, 
the  question  is  quite  different.  Roumania  is  now  an  agricultural  country;  her  products 
are  exported  via  the  mouths  of  the  Danube  and  the  seaport  of  Constanza.  The  produc- 
tion of  cereals  is  of  course  not  continuous  throughout  the  year;  the  harvest  takes  place 
at  a  given  period  which  varies  very  little  throughout  the  country.  The  result  is  such 
a  tremendous  accumulation  of  cereals  for  export  that  the  whole  country  is  thrown 
into  confusion.  For  the  time  being  the  carrying  capacity  of  the  railways, — of  all 
wagons,  all  means  of  transport, — is  taxed  to  the  utmost.  I  do  not  think  that  the 
country  should  be  asked  to  sacrifice  her  means  of  transport  at  such  a  time,  in  order 
to  maintain  the  rights  of  transit  traffic.  No  doubt  you  will  reply  that  Roumania 
cannot  be  closed  to  transit  traffic  for  several  months  of  the  year,  and  that  it  is  impossible 
for  export  firms,  which  have  continual  traffic  with  the  east,  to  interrupt  transit  traffic 
via  Roumania  for  several  months,  simply  because  Roumania  must  transport  her 
cereals.  But  this  is  not  what  I  mean;  I  am  suggesting  the  restriction  and  not  the 
complete  abolition  of  transit  traffic.  No  matter  how  congested  the  Roumanian  transit 
routes  may  be  by  the  cereal  traffic  at  such  a  time,  transit  traffic  must  be  permitted 
up  to  a  certain  point.  But  naturally  this  limit  will  depend  upon  the  shortage  of  means 
of  transport.  To  sum  up  as  a  result,  the  opinion  of  the  Roumanian  Government  is 
that  the  right  of  transit,  which  is  a  concession  made  to  general  interests  at  the  expense 
of  individual  interests,  must  be  confined  within  certain  limits  and  must  not  entail 
the  introduction  of  free  trade  principles  into  Roumania,  involving  the  Roumanian 
market  in  competition  with  international  markets  by  allowing  the  transit  of  foreign 
goods  across  Roumania. 

Finally,  I  would  venture  to  call  your  attention  to  a  point  whioh  concerns  not  only 
Roumania  but  the  whole  world,  and  which  although  it  was  discussed  at  another 
Conference,  is  certainly  bound  up  with  the  question  of  communications;  reference 
must  therefore  be  made  to  it  here.  What  is  known  in  political  economy  as  circulation 
of  goods  involves  two  distinct  operations.  Goods  may  be  moved  from  one  place  to 
another  without  change  of  ownership,  or  they  may  change  ownership  without  moving, 
or  both  may  happen  at  the  same  time.  It  is  obvious  that  goods  cannot  be  transported 
from  one  place  to  another,  sometimes  to  a  considerable  distance,  and  yet  always  remain 
under  the  same  ownership.  It  is  equally  obvious  that  goods  cannot  continue  to  change 
hand  indefinitely  and  yet  remain  in  the  same  place.  These  two  operations  are  therefore 
not  strictly  simultaneous;  it  does  not  necessarily  follow  that  whenever  goods  arrive 
at  a  station  they  will  change  ownership.  Nevertheless,  de  facto  circulation,  as  opposed 
to  circulation  de  jure,  could  not  be  effected  without  a  corresponding  change  of  ownership. 
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We  are  preparing  documents  for  the  despatch  of  goods  from  one  place  to  another;  the 
reconstruction  of  railways  and  the  creation  of  transit  rights  are  under  contemplation, 
and  we  are  also  dealing  with  the  best  means  for  the  circulation  of  goods  from  place 
to  place.  At  this  point  a  difficulty  arises, —  there  are  factors  which  inpede  the  passing 
of  goods  from  the  ownership  of  one  person  to  that  of  another.  If  we  really  wish  to 
take  effective  steps  to  ensure  the  circulation  of  merchandise  from  one  end  of  the  world 
to  the  other,  we  must  also  possess  the  means  to  enable  it  to  change  ownership  from 
one  end  of  the  world  to  the  other,  I  mean  a  single  international  currency  throughout 
the  world.  I  was  talking  just  now  about  the  lack  of  logic  involved  in  digging  tunnels 
and  then  putting  policemen  to  guard  them.  The  same  criticism  might  be  directed 
against  the  measures  adopted  to  create  transit  traffic  and  the  subsequent  obstruction 
of  this  traffic  by  means  of  paper  money.  At  the  present  time,  at  the  frontiers  of  all 
States,  officials  search  all  your  pockets  for  money.  Goods  can  never  circulate  unless 
they  are  paid  for;  even  possession  of  cheques  is  forbidden.  It  is  curious  that  at  the 
very  time  when  we  are  engaged  in  preparing  conventions  to  facilitate  the  circulation 
of  goods,  very  serious  hindrances  are  created  by  artificial  means  which  prevent  the 
passage  of  the  value  of  such  goods  from  one  country  to  another, — I  refer  to  the  lamen- 
table exchange  conditions  prevailing  at  the  present  time. 

This  question  does  not  concern  us.  It  was  dealt  with  by  another  Conference  held 
at  Brussels  and  which,  between  ourselves,  did  not  accomplish  very  much.  The  fact 
remains  that  the  subject  we  are  dealing  with  here,  and  the  subject  which  those  other 
gentlemen  were  dealing  with  at  Brussels  are  so  closely  connected  that,  unless  the  first 
question  is  settled,  our  conventions  will  be  useless,  because  our  locomotives  will  not 
be  able  to  cross  the  frontier,  and  that  simply  by  reason  of  a  piece  of  paper — the  incon- 
vertible bank-note. 

In  conclusion,  I  will  say  a  word  upon  the  subject  of  international  waterways. 
There  are  special  commissions  dealing  with  these  questions,  more  especially  with  the 
Danube  and  the  Rhine.  I  also  have  a  word  to  say  upon  another  form  of  transit 
which  is  not  mentioned  at  all,  because  everyone  believes  that  there  is  no  need;  never- 
theless I  intend  to  refer  to  it, — I  mean  transit  upon  the  high  seas.  No  doubt  there 
is  no  necessity  to  establish  conventions  affirming  the  right  of  everyone  to  use  the  high 
seas.  Allow  me  to  state,  however,  that  we  Roumanians  cherish  the  hope  that  we 
shall  be  allowed  to  pass  through  the  Dardanelles,  as  freely  as,  if  not  more  freely  than 
we  allow  passage  through  our  own  country,  and  we  hope,  by  means  of  reciprocity,  to 
obtain  the  right  to  use  the  high  seas  more  freely  than  others  are  allowed  to  enter  our 
own  country. 

With  these  reservations,  ^he  Roumanian  Government  is  prepared  to  sanction 
freedom  of  transit  under  the  conditions  laid  down.  It  will  no  doubt  be  prepared  to 
go  even  further  in  the  future,  when  it  has  gained  more  experience,  and  when  its  people 
realise  that  conditions  have  changed  and  that  they  are  no  longer  being  deceived.  For 
allow  me  to  point  out  that  though  the  Government  is  well  aware  that  there  is  no  ques- 
tion of  any  chicanery,  the  Roumanian  nation  is  more  difficult  to  convince.  The  Rou- 
manian people  are  not  like  us,  who  have  studied  history,  who  are  aware  that  England's 
word  is  not  the  word  of  Turkey,  and  that  though  we  have  been  deceived  by  the  Czars 
we  shall  not  be  deceived  by  the  Republic  of  France.  We  know  all  this,  and  we  have 
therefore  come  here  of  our  own  free  will  and  are  prepared  to  go  even  further.  But 
there  is  reason  to  fear  that  our  nation,  which  feels  such  an  urgent  need  for  liberty, 
will  not  realise  this  difference.  Once  it  realises  that  the  Powers  which  dominate  the 
world  to-day  will  not  deceive  the  peoples,  the  confidence  which  it  will  place  in  you 
will  be  more  single-minded  and  sincere  than  anything  which  it  could  offer  to-day,  if 
you  were  to  make  an  attempt  to  force  it  to  accede  to  a  convention  which  it  did  not 
feel  able  to  accept  of  its  own  free  will. 

M.  Germain  ALBAT  (Latvia;  speaking  in  French).  —  The  country  which  I  have 
the  honour  to  represent  is  a  transit  State  par  excellence.  A  very  large  proportion  of 
goods  and  travellers  proceeding  from  western  to  eastern  Europe  passes  through  our 
country,— that  is  to  say,  make  use  of  our  ports  and  railways.  It  is  therefore  obvious 
that  transit  questions  will  play  a  great  part  in  the  future  of  our  country. 

The  Latvian  Government  accepts  the  principle  of  freedom  of  transit,  and  1  am  duly 
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authorised  to  sign  on  its  behalf  the.  Convention  upon  Freedom  of  Transit,  which  is 
now  before  the  Conference.  There  are,  however,  certain  questions  of  principle  to 
which  I  must  refer.  In  the  first  place,  there  is  the  question  of  controlling  transit. 
The  scheme  submitted  by  the  Commission  of  Enquiry  makes  provision  for  certain 
legitimate  restrictions  in  regard  to  rights  of  general  policing,  problems  of  national 
defence,  the  protection  of  public  health  and  customs  supervision. 

The  situation  of  our  country  makes  it  absolutely  necessary  that  transit  traffic 
should  be  subject  to  control,  and  that  this  control  should  be  Strictly  enforced;  this 
is  especially  necessary  at  the  present  time  and  particularly  with  reference  to  our 
eastern  frontier.  The  reasons  for  this  control  are  well  known, — and  there  is  no  occasion 
for  me  to  repeat  them. 

Finally,  I  would  like  to  call  your  special  attention  to  Article  23  e)  of  the  Covenant 
ol  the  League  of  Nations,  in  which  special  provision  is  made  for  areas  devastated  during 
the  war:  this  provision  applies  to  Latvia. 

M.  RE1NHARDT  (Austria;  speaking  in  French).  —  A  glance  at  the  map  will 
suffice  to  show  the  nature  of  Austria's  system  of  communications.  Austria  also  is 
essentially  a  transit  country  pur  excellence.  Freedom  of  transit  is  therefore  of  the 
utmost  importance  for  my  country,  bhot  from  the  national  and  from  the  interna- 
tional points  of  view. 

The  whole  policy  of  the  young  Republic  of  Austria  is  governed  by  the  most  liberal 
principles;  it  therefore  welcomes  with  profound  satisfaction  the  Convention  now  under 
consideration,  which  is  destined  to  ensure  and  maintain  freedom  of  transit.  Conven- 
tions of  this  kind,  however,  would  be  mere  scraps  of  paper  if  their  principles  remained 
in  the  realms  of  theory,  and  if  theory  were  not  followed  by  practice.  In  order  to  attain 
this  object,  the  goodwill  of  the  various  countries  (which  will  certainly  be  forthcoming) 
is  not  sufficient,  if  the  technical  conditions  which  are  indispensable  to  transit  traffic 
are  lacking.  These  difficulties,  which  are  due  to  lack  of  coal  and  material  and  other 
circumstances,  may  arise  in  many  countries,  and,  unfortunately,  have  already  arisen 
only  too  often.  A  satisfactory  method  of  avoiding  or  at  any  rate  diminishing  such 
difficulties,  which  often  affect  certain  countries  only,  would  be  co-operation  between  the 
countries  concerned,  with  a  view  to  the  institution  of  a  system  of  mutual  assistance 
in  order  to  provide  a  reciprocal  guarantee  for  transport  contracts.  Is  it  not  desirable 
that  these  points  should  be  taken  into  account  in  the  text  of  the  Convention  itself? 

If  you  share  my  opinion,  I  will  take  an  opportunity  of  referring  once  more  to  this 
matter  at  proper  time. 

M.  Rolf  THESLEFF  (Finland ;  speaking  in  French).  —  1  have  asked  permission  to 
speak  in  order  to  give  expression  to  the  great  interest  which  my  country  takes  in  the 
transit  question. 

In  the  first  place,  1  wish  to  state  quite  frankly  that,  under  present  conditions, 
this  question  concerns  us  but  little,  for  the  Russian  market  is  of  very  small  importance 
at  the  moment.  This  state  of  affairs,  however,  will  not  continue,  and  soon  the  Russian 
market  will  inevitably  be  thrown  open  to  the  world.  When  this  time  comes,  Finland 
will  play  a  very  important  part  as  a  transit  State.  The  Gulf  of  Finland  is  blocked 
by  ice  in  winter  and,  consequently,  it  is  impossible  to  reach  Petrograd  by  steamer. 
During  several  months  of  the  year,  other  means  of  communication  have  to  be  used, 
and  it  is  just  at  this  time  that  a  great  proportion  of  the  goods  will  be  sent  via  Finland, 
because  we  have  two  ports  which,  with  the  aid  of  ice-breakers,  are  accessible  all  the 
year  round.  In  addition,  our  railways  are  of  the  same  gauge  as  those  of  Russia,  and 
transport  will  therefore  be  easy  and  inexpensive.  I  would  add  that,  in  order  to  facilitate 
transit  traffic,  the  construction  of  two  free  ports  and  the  further  development  of 
our  railways  is  under  contemplation. 

In  short,  I  may  say  that  Finland  is  very  desirous  Ilia!  a  definite  solution  should 
be  attained  in  regard  to  the  question  of  transit. 

M.  HOLCK-COLD1NG  (Denmark;  speaking  in  French).  —  As  representative  of 
Denmark,  allow  me  to  say  thai  Denmark  rejoices  thai  the  principles  embodied  in 
the  Draft  Convention  upon  Freedom  of  Transit  will  in  future  be  applied  by  the  League 
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of  Nations.  Denmark  has  always  keenly  felt  that  it  was  its  duty  to  maintain  and 
develop  these  principles. 

Denmark,  by  reason  of  its  numerous  railways  and  ferry  boat-services,  which  form 
a  special  section  of  the  railway  system,  and  also  by  reason  of  its  geographical  position, 
has  played  a  great  part  in  transit  traffic  for  more  than  forty  years/and  still  continues 
to  do  so.  Our  merchant  service,  which  for  many  centuries  was  of  very  great  import- 
ance, is  still  being  actively  developed,  and  also  constitutes  an  important  factor  in 
our  transit  system.  Mention  should  also  be  made  of  the  considerable  number  of  ports 
which  are  accessible  even  in  winter.  In  view  of  our  past  experience,  we  have  studied 
the  draft  Convention  with  the  keenest  interest,  and  are  in  a  position  to  accept  the 
principles  embodied   therein. 

I  take  this  opportunity  of  associating  myself  with  the  words  of  M.  Lankas,  who 
this  morning  reminded  the  Conference  that  the  draft  schemes  before  us  are  the  result 
of  lengthy  and  mature  consideration  on  the  part  of  the  Commission  of  Enquiry,  which 
included  amongst  its  members  a  number  of  distinguished  and  well-known  personalities. 
In  adopting  its  decisions,  the  Commission  was  obviously  actuated  by  thoroughly  sound 
and  convincing  reasons.  It  appears  to  me  that  still  more  sound  and  convincing 
reasons  must  be  forthcoming  before  we  venture  to  introduce  amendments  affecting 
the  principles  adopted  by  the  Commission  of  Enquiry. 

M.  Charles- Robert  PUSTA  (Esthonia;  speaking  in  French).  —  When  the  roll  of 
countries  adhering  to  the  principles  of  freedom  of  transit  is  called,  1  must  answer  : 
present.  I  can  readily  associate  myself  with  my  colleagues  of  Finland  and  Latvia 
in  their  remarks,  because  my  country,  owing  to  its  geographical  position,  is  called 
upon  to  be  not  merely  a  passive  link,  but  an  active  intermediary  in  trade  between 
Russia  and  the  western  world  and  also  because  we  took  care  to  insert  in  the  Treaty  of 
Peace  with  Russia  a  provision  regarding  freedom  of  transit,  which  we  intend  to  maintain 
and  extend  in  our  future  relations  with  that  country,  no  matter  what  form  its  govern- 
ment may  assume.  The  Treaty  was  drafted  with  this  end  in  view.  The  Convention 
before  us,  therefore,  introduced  no  new  feature  into  our  relations  with  other  countries. 
Esthonia  is  open  to  the  trade  of  western  countries  and  to  that  of  Russia.  Esthonia, 
situated  as  it  is  upon  the  Gulf  of  Finland,  can  make  full  use  of  her  excellent  ports, 
which  are,  I  imagine,  well-known  throughout  the  world,  and  the  important  part  which 
she  will  play  in  the  future,  when  her  relations  with  Russia  are  restored  to  their  normal 
condition,  can  easily  be  foreseen.  1  therefore  fully  concur  in  what  has  been  said  by 
my  colleagues  of  Finland  and  Latvia,  and  declare  that  Esthonia  has  come  hither  for 
the  purpose  of  signing  the  Convention  upon  Transit. 

M.  Lubin  BOCHKOFF  (Bulgaria;  speaking  in  French).  —  We  are  now  about  to 
discuss  the  Convention  which  constitutes  the  basis  of  all  the  other  Conventions  contain- 
ed in  the  agenda  of  this  Conference.  My  Government  fully  appreciates  the  supreme 
importance  of  the  Convention  on  Freedom  of  Transit  and  is  extremely  anxious  that 
this  Convention  should  become  part  of  international  law  :  it  therefore  instructs  me  to 
state  that  Bulgaria  is,  in  principle,  prepared  to  accept  the  Draft  Convention  contained 
in  the  Green  Bovk.  I  am  also  instructed  to  express  the  hope  that,  before  the  Conference 
terminates,  this  Convention  will  have  been  endowed  with  real  vitality, —  and,  signed 
by  all  the  delegates  present,  will  be  ready  for  ratification  by  the  respective  Govern- 
ments. 

In  so  far  as  Bulgaria  is  concerned,  I  may  say  that  I  am  empowered  to  sign  all  the 
Conventions  contained  in  the  agenda  of  the  Conference. 

The  PRESIDENT.  —  I  beg  to  thank  the  speakers  who  have  stated  the  views  of 
the  respective  delegations  in  the  course  of  the  general  discussion.  Their  statements 
will  undoubtedly  facilitate  our.  future  deliberations.  I  declare  the  general  discussion  at 
an  end. 

The  meeting  adjourned  at  7.25  p.m. 
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FIRST  MEETING  OF  THE  PLENARY  COMMITTEE 

(Tuesday,  March  15th,  1921,  at  11  a.m.) 


CHAIRMAN'S   OPENING    ADDRESS    —    UISCt'SSIiiN    OF    ARTICLE    1 
APPOINTMENT    OF    RAPPORTEUR    FOR    TRANSIT    QUESTION 

The  Meeting  opened  with  M.  Loudon,  Vice-President  of  the  Conference,  in  the  Chair. 

OPENING  ADDRESS  BY  M.  LOUDON,  CHAIRMAN 

The  CHAIRMAN  (speaking  in  French).— Gentlemen,  before  we  proceed  to  our 
task,  you  must  permit  me  to  say  how  highly  I  appreciate  the  honour  of  being  called 
upon  to  preside  over  your  deliberations, — an  honour  for  which  I  am  indebted  to  the 
Council  of  the  League  of  Nations,  and  for  which  I  am  profoundly  grateful.  It  is  an 
honour  which  I  appreciate  the  more  highly  because,  although,  by  holding  the  office  of 
Vice-President,  I  become  in  a  measure  international,  I  am  nevertheless  a  good  patriot, 
and  I  am  pleased  and  flattered  that  it  should  be  my  country,- — a  country  which  is  pre- 
eminently one  of  transit,  which,  in  my  person,  is  called  upon  to  direct  your  labours,  and 
especially  the  meetings  dealing  with  the  question  of  transit. 

The  questions  with  which  we  are  about  to  deal  were  discussed  at  great  length  in 
Paris  during  the  numerous  meetings  held  at  the  Ministry  of  Public  Works;  these  meet- 
ings were  devoted  to  preparatory  work  in  connection  with  the  Conventions  now 
before  us.  I  may  say  that,  the  very  voices  and  gestures,  as  well  as  the  minds,  01  more 
than  one  of  the  delegates  here  present,  are  familiar  to  me.  I  will  add  that  the  work 
in  Paris  was  carried  on  in  an  excellent  spirit  :  in  spite  of  many  differences  of  opinion, 
we  were  finally  successful  in  reaching  agreement.  The  Commission  was  permeated 
by  a  real  spirit  of  conciliation.  Gentlemen,  I  am  going  to  ask  you  to  take  part  in  our 
discussions  here  in  the  same  conciliatory  spirit.  I  am  the  first  to  recognise  the  merits  of 
a  certain  degree  of  national  egoism, — it  is  a  perfectly  natural  and  healthy  sentiment. 
But  let  us  not  forget  that  in  our  work  here  we  must  make  some  sacrifices  in  this  respect, 
and  that  we  must  not  lose  sight  of  the  common  weal.  Let  us  therefore  bring  to  our 
discussions  a  certain  element  of  idealism,  without  which  nothing  great  or  enduring  can 
be  accomplished  in  this  world.  I  appeal  to  you  most  earnestly  to  help  me  in  this 
task,  and  I  have  no  doubt  that  before  long  our  efforts  will  be  crowned  with  success.  As 
I  often  had  occasion  to  observe  in  Paris,  the  first  essentials  to  this  end  are  conciseness 
and  brevity,  and  in  order  to  set  an  example,  I  will  refrain  from  any  further  remarks. 
Now,- — -to  work  ! 

I  should  have  liked  to  propose  that  we  begin  at  the  beginning  by  discussing  the 
Preamble,  but  unfortunately  some  of  the  amendments  to  it  have  not  yet  been  circu- 
lated,— in  fact,  I  am  sorry  to  say  that  several  have  not  yet  even  been  handed  in.  In 
this  connection  I  might  add  that  it  is  absolutely  necessary  for  all  amendments  to  be 
handed  in  at  least  24  hours  before  the  meeting.  I  hope  that  all  are  agreed  upon  this 
point. 

As  the  text  of  all  the  amendments  to  the  Preamble  is  not  yet  available,  I  suggest 
that  we  proceed  to  the  discussion  of  Article  1. 

M.  TSANG-OU  (China;  speaking  in  French). — Many  delegations  are  submitting 
amendments  to  every  article,  but  the  Chinese  Delegation  must  necessarily  conform  to 


—    30    — 

tlic  exact  terms  of  the  instructions  which  it  received  on  leaving  Pekin;  these  instruc- 
tions were  issued  after  the  Chinese  Government  had  received  the  Draft  Convention 
under  cover  of  a  letter  dated  September  20th  last.  The  Chinese  Delegation  cannot 
transmit  to  its  Government  by  telegraph  the  proposed  amendments  to  the  various 
articles.  I  would  therefore  like  to  know  whether,  in  the  opinion  of  the  Conference,  ac- 
ceptance on  the  part  of  a  delegate  is  to  be  regarded  as  binding  his  Government  to 
ratification. 

The  CHAIRMAN  (speaking  in  French). —  No;  You  can  always  accept  subject  to 
a  reservation,  with  the  option  of  subsequently  withdrawing  such  reservation. 

M.  TSANG-OU  (China;  speaking  in  French). — This  being  so,  I  should  like  to  make 
B  short  declaration  on  the  subject. 

The  acceptance  by  delegates  of  the  Conventions  concluded  at  the  General  Confer- 
ence is  not  to  be  considered  as  binding  the  Powers  represented  thereat  to  ratify 
them,  and  it  is  clearly  understood  that  the  rights  of  each  Government  in  this  respect 
are  reserved. 

DISCUSSION  OF  ARTICLE  1 

The  CHAIRMAN  (speaking  in  French).— I  will  now  read  Article  i. 

Art.  I.  —  Definition  of  Freedom  oj  Transit.  -  Persons,  goods,  mails  and  postal  parcels, 
vessels,  coaching  and  goods  stock,  or  other  means  of  transport  shall  be  deemed  to  be  in  transit 
across  t  lie  territories  situated  under  the  sovereignty  or  authority  of  any  one  of  the  High 
Contracting  Parties,  when  the  passage  across  the  said  territories,  wit*  or  without  tranship- 
ment, warehousing,  breaking  bulk,  or  change  in  the  means  of  transport,  is  only  a  portion  of 
the  whole  journey,  which  must  have  begun  and  shall  finish  outside  the  frontiers  of,  the  said 
Contracting  Party  across  whose  territory  the  transit  takes  place. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).-  This  is  the  place,  I  think,  for 
me  to  move  an  amendment  to  alter  the  words  High  Contracting  Parties,  wherever  they 
occur  in  the  Conventions,  into  the  words  Participating  States.  This  is  purely  a  question 
of  drafting,  but  1  should  explain  to  the  Conference  that  the  reason  is  that  the  League 
of  Nations  includes  a  certain  number  of  Members  which  are  Dominions  and  not  Sove- 
reign States.  In  diplomatic  language  they  cannot  properly  be  described,  therefore,  as 
High  Contracting  Parties,  and  accordingly  we  propose  the  words  Participating  States. 
But  I  would  like  to  explain  with  regard  to  this,  and  indeed  all  amendments  of  the 
British  Delegation  which  come  under  the  heading  of  Drafting  Amendments,  that  all 
that  I  wish  to  do  is  to  give  very  brief  explanations  and  to  suggest  that  they  should  be 
referred  to  the  Drafting  Committee,  which  alone  is  competent  in  the  matter. 

The  CHAIRMAN  (speaking  in  French). — Would  the  British  Delegate  read  these 
amendments  '.' 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain.).— My  proposal  is  that  there 
should  be  an  exact  definition  of  the  words  transit  by  rail  or  waterway.  We  have  put 
forward  the  following  :  For  the  purpose  of  this  Convention  the  term  "transit  by  rail  or 
waterway"  means  transit  which  takes  place  exclusively  by  rail  or  waterway  or  by  both,  ex- 
cepting transhipment  by  the  usual  methods. 

1  hold  no  brief  for  this  exact  wording,  and  I  have  no  doubt  that  if  it  is  submitted  to 
the  Drafting  Committee  an  improvement  can  be  made,  but  I  would  explain  that  the 
last  words  are  intended  to  convey  that  there  may  be  a  transit  journey  which  is  partly 
by  rail  and  partly  by  waterway,  with  only  a  short  distance  between  the  railhead  and 
the  port,  transhipment  over  which  must  be  effected  by  some  other  means.  We  are 
anxious  that  such  a  break  in  the  continuity  of  the  transit  by  rail  and  waterway  should 
not  be  considered  as  destroying  the  character  of  the  traffic  as  transit  traffic.  That  is 
I  he  sole  object.  Heller  winds  than  (hose  I  have  jus!  suggested  will  no  doubt  be  found 
to  express  the  meaning. 
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M.  SERRUYS  (France;  speaking  in  French). — The  wording  of  the  text  does  not 
give  the  exact  meaning  of  the  British  amendment.  In  the  first  place,  there  is  a  discre- 
pancy between  the  French  designera  exclusivement  le  transit...  and  the  English  transit 
which  takes  place  exclusively  by  rail  or  by  waterway. 

Further,  the  French  word  transbordement  does  not  correspond  in  the  least  with 
the  idea  expressed  by  our  British  colleagues,  and,  as  used  here,  would  tend  to  confuse 
the  meaning  of  the  French  text.     In  French  the  word  signifies  the  operation  of  direct 
transfer,  for  instance,  from  a  vessel  to  a  wagon,  whereas  here  it  is  a  question  of  inter 
ruption.     1  therefore  ask  that  a  fresh  wording  be  found  for  the  proposed  text. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).— As  I  explained,  I  do  not 
like  this  wording,  but  we  want  something  to  meet  the  case. 

M.  BONNET  (France;  speaking  in  French). — The  French  Delegation  proposes 
the  deletion  throughout  the  Transit  Convention  of  the  words  mails  and  postal  parcels. 

Only  three  months  ago,  in  November  and  December  1920,  the  Universal  Postal 
Union,  comprising  representatives  of  82  postal  organisations  and  70  States,  met  at 
Madrid.  This  Conference,  at  which  I  had  the  honour  of  being  French  Delegate,  drew 
up  certain  conventions  laying  down  definite  rules  for  transit  administration.  The 
conventions  adopted  at  Madrid  not  only  affirm  the  principle  of  freedom  of  transit  for 
mails  and  postal  parcels  (letters,  parcels  and  postal  packets),  but  also  prescribe  in 
tielail  the  method  of  their  collection. 

The  League  of  Nations  may  eventually  have  to  deal  with  postal  questions  of  an  es- 
sentially international  character;  at  the  moment,  however,  seeing  that  the  Universal 
Postal  Union  has  only  just  dispersed,  after  accomplishing  a  task  of  considerable  im- 
portance, it  would  seem  not  only  unnecessary,  but  dangerous,  to  reopen  the  question, 
— unnecessary,  should  the  Barcelona  Conference  be  content  to  reproduce  the  text  adopted 
at  Madrid,  and  dangerous  if,  on  the  other  hand,  the  two  texts  were  not  identical.  In 
the  latter  case  serious  differences  of  interpretation  might  ensue  and  innumerable  dif- 
ficulties be  stored  up  for  the  future. 

In  view  of  these  considerations,  and  in  agreement,  moreover,  with  the  wishes  ex- 
pressed by  the  British  and  Italian  Delegations,  the  French  Delegation  proposes  that 
the  words  mails  and  postal  parcels  be  deleted  throughout  the  text  of  the  Transit  Conven- 
tion. 

M.  BIGNAMI  (Italy;  speaking  in  French). — The  Italian  Delegation  has  submitted 
an  amendment  to  the  same  effect  as  that  which  has  just  been  explained  by  the  French 
Delegation,  and  which  the  Italian  Delegation  is  quite  ready  to  accept,  since  it  is  prac- 
tically identical  with  its  own  proposal. 

M.  VALLOTTON  (Switzerland;  speaking  in  French). — I  should  like  to  dissipate 
a  slight  misunderstanding  which  appears  to  have  arisen.  We  all  agree  with  what  the 
French  Delegate  has  just  said,  but,  it  I  understand  rightly,  the  post  office  officials  who 
took  part  in  the  Madrid  Conference  dealt  with  the  organisation  of  their  respective  ser- 
vices, whereas  we  are  dealing  with  a  rather  different  question,  namely,  whether  mails 
and  postal  parcels  are,  in  common  with  other  traffic,  to  enjoy  the  benefit  of  the  legal 
safeguards  afforded  by  the  present  Convention.  In  any  case  it  would  be  well  to  leave 
no  possible  doubt  with  regard  to  the  motive  for  to  deletion  of  the  words  mails  and  postal 
parcels.  There  must  be  no  possibility  of  inferring  that  our  intention  was  to  exclude 
mails  and  postal  parcels  from  the  legal  safeguards  afforded  in  connection  with  railway 
and  other  transport.  For  this  reason  I  would  request  the  French  Delegation  to  avoid 
any  possibility  of  misunderstanding  on  this  point. 

M.  BONNET  (France;  speaking  in  French). — I  shall  have  no  difficulty  in  replying 
to  tlie  question  put  by  the  Swiss  Delegation, — 1  was  myself  present  at  the  Madrid  Con- 
ference. Article  4  of  the  Postal  Convention,  which  was  there  signed  by  the  delegates 
of  70  States,  representing  82  postal  administrations,  guaranteed  free  transit  for  all 
mails  and  postal  parcels  whilst  also  fixing  a  tariff  of  charges  for  this  class  of  traffic.  The 
question  put  by  M.  Vallotton  is  thus  fully  answered. 
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In  omitting  from  this  Convention  any  mention  of  mails  and  postal  panda,  wb  are 

not  in  any  way  excluding  them  from  (lie  application  of  the  principle  of  freedom  of 
transit,  since  ihis  principle  is  laid  down  in  another  convention  barely  two  months  old. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French). — May  1  make  a  few  remarks 
as  to  the  reason  which  led  a  majority  of  the  Commission  of  Enquiry  to  decide  upon 
the  retention  of  the  words  mails  and  postal  parcels. 

In  the  first  place,  these  words  appear  in  all  the  Peace  Treaties  which  dealing  with 
freedom  of  transit,  and,  as  certain  of  their  provisions  will  undoubtedly  be  replaced 
sooner  or  later  by  those  of  our  general  Convention  on  Freedom  of  Transit,  the  retention 
in  our  draft  of  the  words  mails  and  postal  parcels  appeared  to  us  not  at  all  superfluous, 
but,  on  the  contrary,  perfectly  harmless,  and,  in  fact,  essential. 

In  the  second  place,  it  is  important  to  make  a  clear  distinction  between  freedom 
of  postal  transit  and  freedom  of  transit  as  understood  in  our  Convention.  The  postal 
conventions  deal  with  quite  another  subject  from  that  of  the  present  Convention,  and 
have  a  different  bearing.  They  recognise,  as  a  matter  of  course,  that  freedom  of  transit 
will  be  accorded  to  goods  the  transit  of  which  is  undertaken  by  the  postal  services. 
Here,  however,  quite  a  different  question  is  involved.  It  should  be  clearly  understood 
that  the  countries  concerned  will  facilitate  postal  transport,  and  that  railway  com- 
panies, for  instance,  will  place  no  difficulties  in  the  way  of  the  transmission  by  the 
postal  services  of  mails  and  postal  parcels. 

I  think  that  these  are  two  different  points  of  view,  and  for  the  two  reasons  which  I 
have  just  given,  I  must  insist  on  the  retention  of  the  words  mails  and  postal  parcels  in 
our  Draft  Convention. 

M.  HOLCK-COLDING  (Denmark;  speaking  in  French). — The  Danish  Delegation 
is  unable  to  support  the  proposal  of  the  French  Delegation  to  delete  the  words  mails 
and  postal  parcels.  We  consider  that  the  view  of  the  Provisional  Committee  as  expres- 
sed in  the  Green  Book,  is  the  right  one.  In  the  first  place,  we  do  not  consider  that  any 
difficulty  is  likely  to  arise  from  the  inclusion  of  the  words  in  the  general  Convention 
and  in  the  postal  conventions.  In  the  second  place,  as  the  present  Convention 
is  a  general  convention  dealing  with  transit  by  rail  and  waterway,  it  should  surely  be 
applied  to  every  class  of  traffic  without  exception,  and  should  become  a  basis  for  any 
subsequent  conventions  dealing  with  communications.  I  think  that  in  the  event  of 
any  difficulty  it  would  be  an  advantage  to  have  the  possibility  of  recourse  to  the  pro- 
visions of  this  Convention.  I  would  like  to  add  that  I  am  not  quite  clear  as  to  the 
meaning  of  the  words  transhipment  by  the  usual  methods,  which  are  to  be  found  in  the 
British  amendment,  and  I  hope  that  the  Drafting  Committee  will  find  a  better  wording. 

M.  BONNET  (France;  speaking  in  French). — I  would  like  first  of  all  to  draw  your 
attention  to  the  fact  that  the  Universal  Postal  Union  is  not  a  new  institution;  it  has 
been  in  existence  for  40  years.  Three  months  ago,  after  nine  weeks  of  continuous 
work  at  Madrid,  we  drew  up  some  six  or  seven  bulky  conventions,  the  terms  of  which 
made  detailed  provision  for  the  transit  of  every  class  of  postal  traffic,  whether  letters, 
parcels  or  packets.  I  pointed  out  just  now,  and  I  repeat  once  more,  that  in  this  matter 
the  intervention  of  the  Barcelona  Conference  would  either  be  productive  of  no  useful 
result,  or  else  would  prove  a  positive  danger, — the  former  if  we  simply  copied  the  articles 
as  drafted  at  Madrid,  and  the  latter  if  we  introduced  any  amendment.  The  Czecho- 
slovak Delegate  furnished  me  with  a  powerful  argument  when  he  maintained  the  desi- 
rability of  mentioning  mails  and  postal  parcels  in  this  Convention,  because  the  Draft 
Convention  on  Transit  provides  a  jurisdiction  to  deal  with  disputes  arising  out  of  postal 
transit.  The  Madrid  Convention  provided  for  such  a  jurisdiction,— a  system  of  arbitra- 
tion, in  fact  a  complete  procedure  for  dealing  with  disputes  with  regard  to  postal 
traffic  between  the  various  postal  administrations.  The  danger  is  obvious.  Which 
procedure  should  lie  used  in  cases  of  this  nature, — that  established  by  the  Barcelona 
Conference  or  that  provided  for  in  the  Madrid  Convention  ? 

The  above  eonsideral  ions  have  led  the  French  Delegation  to  insist  upon  the  deletion 
of  the  words  mails  and  postal  parcels. 
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M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  — May  I  point  out  that  the 
French  Delegate  is  mistaken  in  thinking  that  I  spoke  of  a  jurisdiction.  The  Madrid 
Convention,  as  I  understand  it,  defined  the  relations  between  the  postal  administrations 
of  the  different  States,  whilst  our  Convention,  as  the  Danish  Delegate  justly  observed, 
is  of  a  fundamental  character,  and  is  to  serve  as  a  basis  forjall  other  conventions,  includ- 
ing postal  ones,  which  deal  with  freedom  of  transit.  Our  Convention  has  a  much 
wider  scope.  It  has  to  deal  not  only  with  the  relations  between  postal  administrations 
throughout  the  world,  but  also  with  international  relations  between  States  themselves, 
as  distinct  from  their  postal  administrations. 

M.  HOLCK-COLDING  (Denmark;  speaking  in  French).— May  I  draw  the  French 
Delegate's  attention  to  the  fact  that  our  Convention  relates,  not  only  to  the  present 
but, — like  the  postal  conventions, — to  the  future,  and  therefore,  in  our  opinion,  both 
can  exist  side  by  side  without  giving  rise  to  any  sort  of  difficulty. 

M.  ALBAT  (Latvia;  speaking  in  French). — I  consider  that  the  words  mails  and 
postal  parcels  are  neither  unnecessary  nor  dangerous,  and  should  therefore  be  retained. 
If  the  terms  of  the  Madrid  Convention  should  be  identical  with  those  of  the  Barcelona 
Convention,  so  much  the  better  for  the  former  instrument,  which  will  then  enjoy  the 
authority  of  the  sanctions  at  the  disposal  of  the  League  of  Nations.  Moreover,  I  see 
no  danger  of  conflict  arising  between  the  two  conventions  simply  by  reason  of  the  fact 
that  this  Convention  speaks  of  mails  and  postal  parcels. 

There  is  a  second  reason.  Certain  countries  which  are  represented  at  the  Barcelona 
Conference  did  not  take  part  in  the  Madrid  Conference.  If  the  words  in  question 
are  deleted,  these  countries  will  not  enjoy  the  benefit  of  freedom  of  postal  transit.  I 
request  therefore  that  the  words  mails  and  postal  parcels  be  retained. 

M.  MIRZA  HUSSEIN  KHAN  ALAI  (Persia;  speaking  in  French).— Having  taken 
a  personal  part  in  the  drawing  up  of  the  Madrid  Postal  Convention,  and  having  signed 
it  on  behalf  of  the  Persian  Government,  I  can  testify  to  the  clear  and  convincing  nature 
of  the  arguments  used  by  the  French  Delegate,  and  I  am  entirely  in  agreement  with 
his  views  on  the  subject.  As  to  the  contention  that  the  postal  conventions  deal  with 
relations  between  the  postal  administrations  only,  I  would  reply  that  there  would 
appear  to  be  a  misunderstanding  on  this  point.  These  conventions  were  drawn  up 
between  States,  and  are  subject  to  ratification  by  their  Parliaments. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).— After  having  listened  to  this 
interesting  discussion,  which  clearly  shows  that  there  are  arguments  both  for  and  against 
the  French  proposal,  the  British  Delegation  maintains  the  view  which  it  has  held  from 
the  beginning,  and  which  is  expressed  in  the  report  appended  to  the  Draft  Conventions, 
namely,  that  it  is  better  for  the  present  Convention  not  to  deal  with  mails  and  postal 
parcels.  We  therefore  support  the  French  proposal.  We  think  that,  on  the  whole, 
the  danger  of  having  two  overlapping  jurisdictions  is  greater  than  any  advantage 
which  might  be  gained  by  the  presence  of  the  words  in  this  Convention. 

M.  BIGNAMI  (Italy;  speaking  in  French).  — ■  On  behalf  of  the  Italian  Delegation, 
I  would  like  to  add  to  the  arguments  which  have  been  advanced  in  favour  of  deleting 
the  words  mails  and  postal  parcels,  that,  as  regards  transport  by  air,  for  instance,  an- 
other convention  of  general  application  will  doubtless  be  concluded,  and  will  be  cited 
as  authoritative  on  such  matters.  For  the  moment,  however,  it  is  perfectly  natural 
that  reference  should  be  made  to  the  conventions  concluded  at  Madrid, — between  States 
and  not  between  postal  administrations,— on  all  questions  relating  to  postal  traffic. 

M.  REINHARDT  (Austria;  speaking  in  French). — I  do  not  know  whether  the 
intention  is  to  establish  a  convention  alone,  or  whether  provision  will  be  made  for  an 
annex  to  form  an  integral  part  of  the  Convention,  and  containing  interpretations  of 
certain  of  its  provisions.  On  the  latter  assumption,  we  could  perhaps  reconcile  the 
two  principles  which  have  just  been  propounded,  by  deleting  in  the  actual  text  any 
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rence  to  mails  and  postal  parcels,  whilst  making  it  clear  in  the  annex  that  they  are  to 
be  treated  in  the  same  way  as  any  other  articles  mentioned  in  the  Convention. 


M.  VON  TREUTLER  (Germany;  speaking  in  French).— In  the  opinion  of  the 
German  Government,  the  words  mails  and  postal  parcels  should  be  omitted  in  view  of 
the  fact  that  this  matter  has  been  settled  by  the  Madrid  Postal  Convention.  1  cannot 
therefore  do  better  than  second  the  French  proposal. 


M.  LELY  (Netherlands;  speaking  in  French). — Whilst  sharing  the  views  of  the 
British  Delegation,  we  do  not  arrive  at  the  same  conclusion.  We  have  still  to  discuss 
Article  10,  which  specially  mentions  certain  conventions,  and  we  have  already  had  pro- 
posals to  omit  this  article.  Should  the  Conference  retain  it,  however,  we  consider  that 
a  clause  might  be  added  governing  the  treatment  of  mails  and  postal  parcels,  and  taking 
precedence  of  any  other  provisions  on  the  subject.  For  the  moment  we  are  in  favour 
of  shelving  the  question  until  the  time  comes  to  discuss  Article  10. 


M.  PERIETZEANO  (Roumania;  speaking  in  French).— The  retention  of  the 
words  mails  and  postal  parcels  appears  to  me  dangerous,  not  only  for  the  reasons  given 
by  the  French  Delegation,  but  also  for  another  reason.  Generally  speaking,  the  Post 
Office  is  a  State  monopoly  in  every  country.  The  Madrid  Convention,  though  of  course 
concluded  through  the  medium  of  the  Governments  of  the  various  States,  is  a  conven- 
tion between  postal  administrations  for  the  regulation  of  their  international  postal 
traffic,  and  the  mention  in  this  Convention  of  the  transit  of  postal  matter  through  a 
country,  over  and  above  what  is  laid  down  in  the  Madrid  Convention,  might  be  cons- 
trued into  authority  for  one  State  to  despatch  sacks  of  postal  matter  in  transit  through 
another  State,  as  if  they  were  goods,  without  reference  to  the  postal  authorities  of 
that  State.  An  anomalous  situation  would  result  and  support  would  be  lent  to  the 
view  that  the  despatch  of  postal  traffic  by  the  postal  authorities  of  the  country  of 
origin  was  carried  on  under  the  Madrid  Convention,  whilst  postal  traffic  conveyed 
through  a  country  by  rail  or  water  would  be  governed  by  the  provisions  of  the  Transit 
Convention.  The  legislation  establishing  a  state  monopoly  of  the  postal  services  in 
every  country  only  applies  to  internal  postal  traffic;  it  might  therefore  be  urged  that 
a  State  can  forward  its  postal  matter  via  another  country  without  reference  to  the  postal 
authorities  of  that  country.  This  would  constitute  an  innovation,  for  a  sackful  of  let- 
ters is  not  merchandise  unless  you  expressly  desire  that  it  should  be  so  regarded.  But 
in  such  circumstances,  the  railways  would  be  compelled  to  accept  for  transit  sealed 
post  office  vans,  which  wou'd  pass  through  the  country  without  any  intimation  being 
given  to  the  postal  administration  of  the  country. 

We  should  therefore  not  only  reserve  this  matter  for  discussion  at  a  later  date, 
but  should  accompany  this  postponement  by  an  explanation.  As  I  have  shown,  there 
is  a  marked  difference  between  the  two  views,  and  if  the  Conference  agrees,  1  propose 
to  leave  the  words,  with  an  explanation  either  to  the  effect  that  the  State  monopoly  in 
postal  traffic  extends  to  transit,  or  that  postal  matter  may  not  be  sent  in  transit  except 
through  the  medium  of  the  postal  authorities  of  the  country,  or  else  that  mails  and 
postal  parcels  are  to  be  considered  as  goods  in  transit.  The  choice  is  left  to  the  Confe- 
rence, but  1  will  add  that,  in  my  own  view,  postal  matter  cannot  be  sent  in  transit 
through  a  country  where  the  Post  Office  is  a  State  monopoly,  without  the  concurrence 
of  the  postal  authorities,  and  a  State  cannot  be  asked  to  allow  the  passage  of  a  post- 
office  van  without  the  knowledge  and  co-operation  of  the  local  authorities,  in  accor- 
dance with  the  Madrid  Convention.  We  must  come  to  a  decision  on  this  point  before 
deciding  to  alter  or  omit  the  phrase  in  question. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French). — In  reply  to  the  Roumanian 
Delegate's  remarks,  may  I  remind  the  Conference  that  the  question  of  monopolies  is 
treated  differently  in  different  countries,  and  that  the  exclusion  of  monopolised  goods 
from  railway  transport  is  dealt  with  in  the  Berne  Convention. 
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The  CHAIRMAN  (speaking  in  French). — I  suggest  that  we  simply  vote  on  the 
Franco- Italian  proposal  to  delete  the  words  mails  and  postal  parcels. 

The  amendment  is  carried  by  22  votes  to  11. 

M.  VALLOTTON  (Switzerland;  speaking  in  French). — It  is  important  to  avoid 
any  misunderstanding  on  this  point,  and  I  repeat  my  proposal  to  insert  in  the  Protocol 
some  form  of  declaration  by  the  Conference  to  the  effect  that  the  vote  merely  indicates 
a  wish  not  to  infringe  upon  the  Madrid  agreements,  and  that  the  principle  of  freedom 
of  transit  for  mails  and  postal  parcels  remains  unimpaired. 

M.  SIBILLE  (France;  speaking  in  French). — The  difficulty  is  lessened  by  the  fact 
that  in  the  Madrid  Convention  we  find  the  following  provision  :  Freedom  of  transit  is 
guaranteed.  We  can  therefore  surely  all  agree  to  the  insertion  in  the  Final  Protocol 
of  the  clause  advocated  by  the  Swiss  Delegation. 

The  CHAIRMAN  (speaking  in  French). — Is  everyone  agreed  ? 

Before  proceeding  with  the  discussion,  I  would  return  to  the  British  amendments. 
The  British  Delegation  have  proposed  three  drafting  amendments  to  Article  1,  and  ask 
that  these  may  be  referred  forthwith  to  the  Drafting  Committee.     They  are  as  follows  : 

Article  1  (Title).    Omit  the  words  freedom  of  and  insert  the  words  traffic  in. 

Line  2  :  after  the  word  transit,  add  the  words  by  rail  or  waterway. 

At  the  end  of  the  Article  add  :  Such  traffic  is  hereafter  termed  traffic  in  transit. 

M.  SERRUYS  (France;  speaking  in  French). — May  I  point  out  that  it  sometimes 
happens  that  amendments  which  have  the  appearance  of  being  merely  drafting  amend- 
ments touch  upon  the  substance  of  the  question,  and  a  delegation  submitting  amend- 
ments which  it  considers  to  be  only  points  of  form  sometimes  finds  that  in  the  course 
of  the  discussion  these  amendments,  apparently  of  form,  have  assumed  the  character 
of  amendments  of  substance.  It  seems  to  we  somewhat  dangerous  to  draw  a  distinction 
between  drafting  amendments  and  amendments  of  substance.  In  my  opinion  every 
detail  of  a  text  under  discussion,  down  to  the  very  smallest,  should  be  thoroughly  exa- 
mined, because  the  full  force  of  even  a  slight  modification  in  form  is  not  invariably 
appreciated  by  the  mover  of  the  amendment.  I  cannot  therefore  agree  that  a«ut-and- 
dried  distinction  should  be  made  between  drafting  amendments  and  amendments 
of   substance. 

The  CHAIRMAN  (speaking  in  French).— Would  you  have  any  objection  to  their 
being  dealt  with  by  the  Drafting  Committee  ? 

M.  SERRUYS  (France;  speaking  in  French). —None;  but  with  regard  to  these 
drafting  amendments,  I  should  like  any  explanations  which  seem  to  be  called  for  to 
be  given  to  the  Conference. 

The  CHAIRMAN  (speaking  in  French).— That  can  be  done  just  as  well  later  on. 

The  drafting  amendments  to  Article  I  proposed  by  the  British  Delegation  are  refer- 
red to  the  Drafting  Committee. 

We  will  now  proceed  with  the  discussion  of  Article  1.  The  Italian  Delegation  has 
presented   an   amendment. 

M.  BIGNAMI  (Italy;   speaking  in  French). — The  amendment  is  as  follows  :  — 

Line  3,  after  the  word  territories  add  the  words  or  the  territorial  waters. 

1  would  point  out  that  in  the  last  paragraph  of  Article  2  are  to  be  found  the  words  : 
it  being  understood  that  the  crossing  of  territorial  waters  is  free. 

We  are  not  clear  as  to  the  precise  meaning  of  the  word  free,  and  of  the  distinction 
here  made  between  territory  and  territorial  waters.  Questions  relating  to  the  latter 
are  governed  by  international  law,  and  it  is  obvious  that,  by  proclaiming  the  principle 
of  freedom  of  transit  across  territorial  waters,  we  should  be  modifying  existing  inter- 
national law  on  the  subject.     There  are,  for  instance,  considerations  of  national  defence 


-    36    - 

which  may  on  occasion  prevent  States  from  according  free  transit  across  their  territorial 
waters  (for  instance,  the  proximity  of  a  fortified  point),  and  there  are  yet  other  reasons. 
Would  it  not  be  well  to  insert  in  Article  1,  immediately  after  the  word  territories,  the 
words  or  territorial  waters?  We  regard  it  as  essential  that,  throughout  the  text  of 
this  Convention,  the  principle  of  freedom  of  transit  should  be  affirmed,  not  only  across 
the  territories  of  the  various  States  but — subject  of  course  to  similar  reservations, — 
across  their  territorial  waterr- 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  Is  this  not  an  occasion  for 
the  appointment  of  a  small  Sub-Committee  to  consider  the  precise  wording  of  the 
reference  to  territorial  waters  in  this  Convention.  It  is  clear  that  the  text  cannot 
stand  exactly  as  it  is  drafted,  if  for  no  other  reason  than  that  the  English  version  is 
quite  different  from  the  French.  I  understand  from  M.  Serruys  that  the  French 
version  is  not  quite  consistent  with  French  law,  and  therefore  some  change  will  have 
to  be  made.  This  is  a  very  difficult  and  delicate  question,  but  perhaps  the  Italian 
Delegate  will  agree  to  the  appointment  of  a  small  Committee  to  decide  as  to  the  form 
of  words  which  should  be  used  in  order — and  this  is  what  we  all  wish — to  guarantee 
that  a  country,  having  once  accorded  free  transit  across  its  territories,  should  not 
then  make  that  concession  inoperative  by  refusing  free  transit  across  the  territorial 
waters  giving  access  to  those  territories.  If  a  Committee  could  be  appointed,  it  would 
save  a  great  deal  of  the  time  of  this  Conference,  which  would  otherwise  be  taken  up 
in  discussing  questions  upon  which  it  might  be  difficult  to  obtain  agreement.  I  refer 
to  the  question  of  the  drafting  and  precise  wording  of  the  reference  in  this  Convention 
to  transit  across  territorial  waters.  The  question  whether  this  should  go  in  Article  1 
or  in  Article  2,  or  be  an  entirely  separate  article,  would  be  left  open. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  The  Italian  Delegation  accepts  the 
proposal  made  by  the  British  Delegation. 

M.  SERRUYS  (France;  speaking  in  French).  —  I  should  like  to  state  that  I  am 
in  complete  agreement  with  the  British  Delegation  on  this  question.  The  French 
text  of  Article  2  does  not  in  any  way  correspond  to  the  English,  and  further,  the  conclud- 
ing sentence  in  the  French  version  is  far  from  fulfilling  the  aim  we  have  in  view.  We 
must  therefore  try  to  find  some  other  way  of  expressing  this  doctrine  upon  which  we 
are  all  agreed,  and  Article  2  seems  to  be  the  place  for  it.  The  essential  thing  is  to 
ensure  that  the  principle  of  freedom  of  transit,  which  forms  the  basis  of  our  Convention, 
is  not  rendered  inoperative  by  conditions  imposed  upon  transit  across  territorial 
waters. 

Accordingly,  it  will  suffice  to  say  that  transit  across  territorial  waters  will  be 
subject  to  the  same  conditions  as  land  transit,  or  words  to  that  effect.  This  phrase 
could  be  embodied  in  Article  2,  but  I  personally  see  no  objection  to  adopting  the 
Italian  proposal  in  connection  with  Article  1.  If,  however,  the  question  cannot  be 
thus  easily  settled,  I  shall  be  happy  to  agree  to  the  formation  of  a  Sub-Committee  for 
the  further  study  of  a  problem  which  has  already  been  discussed  at  great  length  at 
the  Paris  Conference. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  should  like  to  supplement  the 
remarks  of  the  French  Delegate  by  suggesting  that  the  words  territorial  waters  should 
be  replaced  by  the  words  land  and  sea  territories.  1  shall  no  doubt  have  an  opport- 
unity in  the  Sub-Committee  of  explaining  my  reasons  for  this  alteration. 

The  CHAIRMAN  (speaking  in  French).  —  1  propose  the  appointment  of  a  Sub- 
Committee  to  consider  this  difficult  question,  to  be  composed  as  follows  :  Sir  Hubert 
Llewellyn  Smith,  MM.  Serruys,  Bignami,  Alvarez  and  Scassi. 

Has  any  one  any  objection? 

The  motion  was  carried.  (1) 


(1)  Sec  p.  49  for  the  continuation  of  (be  discussion  on  Llic  subject  of  territorial  waters. 
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M.  SERRUYS  (France;  speaking  in'  French).  — May  I  suggest  a  slight  modification 
which  I  think  would  be  appropriate  here?  The  words  of  the  text  are  :  Persons,  goods, 
vessels,  coaching  and  goods  stock.  I  propose  that  special  reference  be  made  to  baggage 
which  is  habitually  dealt  with  on  a  different  footing  from  goods,  and  which,  moreover, 
in  certain  countries,  is  legally  distinguishable  from  ordinary  goods  traffic.  By  "goods" 
are  usually  indicated  articles  of  commercial  traffic,  whilst  "baggage"  is  private  property. 
In  certain  countries  in  particular  the  conditions  of  insurance  are  different  for  baggage 
and  for  goods,  and  I  therefore  propose  that  the  enumeration  should  be  as  follows  :  — 

Persons,  baggage  and  goods,  vessels,  coaching  and  goods  stock. 

The  CHAIRMAN  (speaking  in  French).  —  We  will  now  vote  upon  the  motion 
of  the  French  Delegation.     Are  we  all  agreed  ? 

The  motion  was  carried. 

The  wording  will  accordingly  be  as  follows  :  — 

Persons,  baggage  and  goods,  vessels,  coaching  and  goods  stock 

We  will  now  consider  the  amendment  put  forward  by  the  Indian  Delegation. 

Sir  Louis  KERSHAW  (India).  —  The  amendment  which  stands  in  my  name  is 

the  following  :  —  in  Article  1  substitute  for  the  words  with  or  without breaking 

bulk,  or  change  in  the  means  of  transport  the  words  :  with  or  without breaking  bulk 

due  to  change  in  the  means  of  transport. 

The  object  of  this  amendment  is  to  express  what  is  understood  to  be  the  intention 
of  the  article.  When  goods  are  in  transit  across  a  country  it  is  reasonable,  indeed 
necessary,  if  there  is  to  be  real  freedom  of  transit,  that  breaking  of  bulk  should  be 
allowed,- for  example,  it  is  necessary,  if  goods  are  transferred  from  a  broad-gauge 
to  a  narrow-gauge  railway,  or  from  railway  to  barge  or  to  a  vessel,  or  vice  versa.  But  I 
understand  that  nothing  more  than  that  was  contemplated.  If  goods  are  carried  in 
transit  across  a  country  in  the  same  receptacle  or  container,  whether  it  be  a  railway- 
truck  or  the  hold  of  a  ship,  it  was  never,  I  think,  intended  that  breaking  of  bulk  should 
be  permitted.  I  am  confirmed  in  this  view  by  a  passage  in  the  Report  of  the  Com- 
mission, which  will  be  found  at  the  top  of  page  41.  The  passage  (1)  is  :  Goods  in  transit 
are  debarred  from  any  process  of  manufacture,  packing  or  unpacking  en  route.  I  think  that 
the  intention  is  perfectly  clear  :  when  there  is  a  change  in  the  means  of  conveyance, 
breaking  bulk  should  be  permitted,  but  when  the  goods  go  through  without  any  change 
in  the  means  of  conveyance,  no  breaking  of  bulk  should  be  permitted.  It  is  indeed 
conceivable  that  permission  to  break  bulk  in  such  a  case  would  interfere  with  the 
right  of  a  State  to  take  reasonable  precautions  for  its  own  protection. 

M.  POL1TIS  (Greece;  speaking  in  French).  —  I  do  not  agree  with  the  Delegate  for 
India;  I  consider  that  his  amendment  completely  changes  the  meaning  of  the  article. 

There  may  be  a  breaking  of  bulk  without  any  change  in  the  means  of  transport, — 
for  instance,  when  there  is  a  change  in  the  width  of  the  gauge,  or  when  for  some  reason 
goods  are  unloaded  from  a  wagon  and  subsequently  reloaded  into  the  same  wagon — on 
the  occasion  of  a  customs  examination,  for  example,  or  in  connection  with  measures 
for  national  defence.  The  intention  is  to  make  sure  that  the  wagon  contains  the 
actuals  good  declared.  In  such  cases  there  is  a  breaking  of  bulk,  but  no  change  in 
the  means  of  transport.  Consequently,  1  am  in  favour  of  jleaving  the  Green  Book 
text  untouched  :  with  or  without...  breaking  bulk  or  change  in  the  means  of  transport. 
These  are  two  entirely  different  processes. 

M.  K ROLLER  (Netherlands;  speaking  in  French).  —  We  are  not  clear  as  to  the 
meaning  of  the  amendment.  Supposing  a  vessel  comes  from  India  with  a  6.000  ton 
cargo  of  rice.  If  she  unloads  half  ot  it  Marseilles  and  continues  her  voyage  to  England 
with  the  rest  of  it,  is  she  to  be  considered  as  in  transit  as  regards  the  3,000  tons  with 
which  she  continues  her  voyage? 


(1)  See  p.  287. 
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Sir  Louis  KERSHAW  (India).  —  I  understand  the  question  to  be  whether  a  steamer 
in  transit,  which  unloads  a  portion  of  her  cargo  at  a  port,  is  breaking  bulk  or  not.  I 
certainly  think  this  is  an  instance  of  breaking  bulk.  The  discharge  of  a  portion  of 
the  cargo  constitutes  a  change  in  the  means  of  conveyance. 

M.  KROLLER  (Netherlands).  —  The  cargo  which  goes  on  to  England  does  not 
change  its  means  of  transport,  but  remains  in  the  same  steamer. 

Sir  Louis  KERSHAW  (India).  —  But  the  portion  which  is  discharged  has  been 
discharged  for  the  purpose  of  being  placed  in  another  means  of  conveyance,  whether 
another  steamer  or  a  railway  wagon. 

M.  KROLLER  (Netherlands).  —  I  should  like  to  ask  the  Indian  Delegate  whether 
he  really  undertsands  the  amendment  in  this  way.  To  a  certain  extent  it  is  a  question 
of  wording.  May  I  repeat  the  question?  A  steamer  comes  from  India  with  6,000  tons 
of  rice.  3,000  tons  of  that  rice  are  sold  at  Marseilles  and  unloaded  there;  the  steamer 
goes  on  to  England  with  the  other  3,000  tons.  Are  the  3,000  tons  of  rice  remaining 
on  board  at  Marseilles  to  be  considered  as  in  transit  or  not?  In  our  opinion  they 
are  in  transit. 

The  CHAIRMAN  (speaking  in  French).  —  Will  Sir  Louis  Kershaw  reply  to  the 
Dutch  Delegate's  question? 

Sir  Louis  KERSHAW  (India).  —  I  confess  that  when  I  moved  this  amendment 
I  had  in  mind  transit  across  country,  and  1  worded  the  amendment  in  this  way  in  order 
to  cover  change  in  the  means  of  conveyance, — for  example,  from  one  gauge  to  another 
gauge,  or  from  a  railway  wagon  to  a  river  or  sea  vessel.  In  the  case  before  us,  I  should 
think  that  if  a  portion  of  the  cargo  were  discharged  at  Marseilles, — say  for  Switzerland, 
—  this  would  constitute  a  breaking  of  bulk,  and  would  be  permitted  under  my  amend- 
ment, because  it  would  be  with  or  without...  breaking  bulk  due  to  change  in  the  means 
of  transport.  The  breaking  of  bulk  has  been  brought  about  because  the  rice  must  be 
put  on  rail  at  Marseilles  for  transport  to  Switzerland,  and  is  therefore  permitted.  I 
understood  the  question  was  with  regard  to  rice,  and  I  am  talking  of  rice  that  is  subject 
to  a  change  in  the  means  of  transport.  If  I  may  say  so,  it  is  rather  pedantic  to  make 
a  distinction  between  the  rice  taken  to  Switzerland  and  the  rice  taken  to  England.  I 
do  not  know  whether  1  am  sufficiently  explicit,  but  I  do  not  see  how  the  rice  destined 
for  England  comes  into  the  Convention  at  all.  It  is  not  in  transit  anywhere;  it  makes 
a  direct  voyage  from  India  to  England. 

M.  SERRUYS  (France;  speaking  in  French).  —  The  debate  has  become  rather 
confused,  and  the  reason  for  the  amendment  has  been  lost  sight  of.  I  understood 
the  motive  to  be  the  desire  of  the  Indian  Delegate  to  prevent  the  process  breaking 
bulk  being  used  as  a  pretext  for  re-packing.  He  wishes  to  avoid  the  possibility  of 
any  change  in  the  packing  or  any  handling  of  goods,  and  to  prevent  any  breaking 
of  bulk  lor  this  purpose.  From  the  explanations  which  he  has  given  me  I  understand 
this  to  be  the  intention  of  Sir  Louis  Kershaw's  amendment.  He  wishes  to  limit  the 
occasions  when  breaking  bulk  is  permissible,  and  in  my  opinion  his  amendment  has 
gone  too  far  in  that  direction  by  no  longer  allowing  the  breaking  of  bulk  except  in  the 
case  of  transhipment;  whereas  the  Greek  delegate  has  quite  rightly  observed  that 
breaking  of  bulk  may  be  necessitated  in  the  course  of  operations  other  than  tranship- 
ment. 

If  we  wish  to  give  satisfaction  to  Sir  Louis  Kershaw  we  must  keep  the  text  as  it  is, 
and  say  :  with  or  without  transhipment...  breaking  bulk,  whilst  making  quite  clear  in 
the  Minutes  that  breaking  bulk  may  only  be  carried  out  during  transit  when  it  is  not 
accompanied  by  re-packing.  For  this  purpose  it  appears  to  me  that  it  would  be 
sufficient  to  make  a  reference  to  the  point  in  the  Minutes,  without  making  any  change 
in  the  text.  If  we  set  ourselves  to  foresee  every  possible  contingency  we  shall  end 
in  drawing  up,  not  a  convention,  but  an  international  commercial  code.  I  will  there- 
fore request  the  Delegate  for  India  to  withdraw  his  amendment,  and  to  be  content 
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with  the  reference  in  the  Minutes  which  I  have  just  outlined.     I  think  everyone  will 
agree  upon  this  point. 

Sir  Louis  KERSHAW  (India).  -  I  am  satisfied  with  that  proposal.  I  only  wished 
to  draw  attention  to  the  point. 

The  CHAIRMAN  (speaking  in  French).  — '■  I  propose  to  call  upon  Sir  Louis  Kershaw 
and  M.  Serruys  to  prepare  a  draft  for  insertion  in  the  Minutes.  (1) 

We  now  come  to  another  amendment  which  has  been  submitted  by  the  Serb-Croat- 
Slovene  Delegation,  but  has  not  been  distributed.  I  will  ask  M.  Avramovitch  to 
explain  this  amendment. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  In  the 
amendment  to  Article  1  submitted  by  my  Delegation,  it  is  proposed  to  omit  in  line  1 
the  word  vessels  and  to  add  alter  the  word  transport  in  line  2,  the  words  :  except  vessels 
of  all  kinds  and  rafts.  The  discussion  which  has  just  taken  place  serves  to  show  that 
the  confusion  has  arisen  through  failure  to  distinguish  between  two  different  things, — 
the  vessel  and  its  cargo. 

I  will  take  this  opportunity  of  explaining  briefly  the  proposal  we  are  submitting 
to  the  Conference.  We  are  dealing  with  a  draft  convention  on  freedom  of  transit, 
not  on  freedom  of  navigation.  Do  not  imagine  that  my  Delegation  is  opposed  to  the 
principle  of  freedom  of  navigation,  but  this  is  not  the  place  to  discuss  it.  We  must 
wait  until  the  discussion  of  the  Convention  on  the  Regime  of  Navigable  Waterways. 
All  I  ask  is  that  a  convention  should  not  be  concluded  which,  for  all  our  good  intentions, 
would  be  calculated  to  give  rise  to  misunderstandings  and  difficulties  in  the  future. 
For  this  reason  we  wish  to  omit  from  this  article  the  word  vessels.  There  is  no  question 
of  freedom  of  transit  in  connection  with  vessels, — they  are  in  a  sense  an  actual  obstacle 
to  transit.  In  the  first  place,  every  vessel  flies  its  own  flag,  implying  that  it  is  under 
the  protection  of  the  country  whose  flag  it  flies.  In  the  next  place,  it  has  its  own 
captain,  and,  thirdly,  it  can  go  anywhere,  whereas  the  means  of  locomotion  which 
are  used  for  transit  traffic, — wagons,  coaches  and  locomotives  do  not  possess  these 
three  characteristics.  They  have  no  flag  and  no  commander  of  their  own,  and  their 
movements  are  restricted  to  definitive  rail  routes.  All  this  is  a  proof  that  the  present 
is  not  the  time  to  discuss  the  question.  If  any  delegations  are  desirous  of  further 
explanations  on  the  subject,  we  shall  be  only  too  glad  to  give  them. 

The  CHAIRMAN  (speaking  in  French).  —  You  will  realise  the  difficulty  of  the 
present  procedure.  Unless  amendments  are  put  in  twenty-four  hours  in  advance, 
they  cannot  possibly  be  discussed. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  should  like  to  make 
some  remarks  not  only  on  the  amendment,  but  also  on  the  article  itself.  It  is 
difficult  to  avoid  the  handing  in  of  amendments  during  the  discussion.  In  every 
parliament  it  is  the  custom  to  propose  amendments  at  the  last  minute. 

The  CHAIRMAN  (speaking  in  French).  —  It  is  desirable  to  avoid  it.  I  will 
ask  you  to  make  every  effort  to  submit  your  amendments  to  the  Officers  of  the  Confe- 
rence in  advance. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  have  one  to  propose 
which  I  will  put  in  this  afternoon. 


(1)  In  consequence  of  this  decision,  and  after  an  exchange  of  views  between  M.  Serruys  (France) 
and  Sir  Louis  Kershaw  (India),  the  following  text,  was  proposed  for  insertion  in  the  definitive 
verbatim  report  :  — 

"  Though  in  certain  circumstances,  breaking  bulk  may  be  necessarv  and  must  be  permitted, 
as  for  instance  in  the  event  of  a  change  in  the  mode  of  transport,  it  is  to  be  understood  that  the 
Governments  shaU  be  entitled  to  take  reasonable  precautions  to  verify  that  the  goods  are  genuinely 
in  transit,  and  that  no  subslitution  or  change  in  the:r  characteristics  takes  place  :  to  grant  authority 
to  break  bulk  on  any  of  these  grounds  would  be  contrary  to  the  intention  of  the  article. 

"  The  packing  or  unpacking  of  goods  in  transit  is  forbidden.  " 
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APPOINTMENT  OF  RAPPORTEUR  FOR  THE  QUESTION 
OF  FREEDOM  OF  TRANSIT 

The  CHAIRMAN  (speaking  in  French).  —  I  propose  that  M.  Neujean  of  the 
Belgian  Delegation  be  forthwith  appointed  Rapporteur  for  the  question  of  freedom 
of  transit. 

Does  everyone  agree? 

1  declare  M.  Neujean  to  be  appointed.  We  will  appoint  an  assistant  rapporteur 
at  a  later  date. 

The  meeting  adjourned  at  J.JO  p.m. 


SECOND  MEETING  OF  THE  PLENARY  COMMITTEE 

(Wednesday,  March  16th,  1921,  at  11  a.m.) 


DISCUSSION    OF    ARTICLE    1     (CONTD.)   —    REPORT   OF  SUB-COMMITTEE    ON    TERRITORIAL  WATERS 
APPOINTMENT    OF    ASSISTANT-RAPPORTEUR    FOR   TRANSIT    QUESTION 

The  meeting  opened  with  M.  Loudon,  Vice-President  of  the  Conference,  in  the  Chair. 

DISCUSSION  OF  ARTICLE  1  (contd.) 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  In  order  to  throw  light 
on  the  question,  we  must,  before  proceeding  any  further,  ask  ourselves  what  the  expres- 
sion transit  implies.  It  means  the  act  of  passing  from  one  frontier  of  a  country  to 
another  without  breaking  the  journey.  There  is  a  yet  more  important  question, — to 
what  do  we  wish  to  afford  this  privilege?  Entirely  different  classes  of  traffic  are  includ- 
ed in  the  same  paragraph  of  the  article, — a  fact  which  renders  it  extremely  difficult 
to  settle  the  conditions  to  be  applied  to  transit  traffic.  Indeed,  the  wording  of  Article  1 
is  rather  amusing.  It  begins  with  a  reference  to  the  transit  of  persons,  goods,  mails 
and  postal  parcels,  vessels,  coaching  and  goods  stock  or  other  means  of  transport.  Accord- 
ing to  this  wording  it  would  seem  that  persons  are  a  means  of  transport.  It  is  from 
this  sentence  that  confusion  arises,  for  the  transit  of  goods,  persons  and  vessels  is  one 
thing,  and  the  transit  of  means  of  transport  is  another.  Means  of  transport  are  not 
transported, — they  circulate,  which  is  not  at  all  the  same  thing.  A  vessel  transport- 
ing goods  by  canal  is  undoubtedly  engaged  in  transit  traffic,  if  it  crosses  a  frontier, 
but  the  vessel  itself  does  not  constitute  goods  in  transit, — it  is  a  means  of  transport. 
Goods  are  accompanied  by  a  way-bill — a  bill  of  lading,— whereas  a  vessel  has  nothing 
of  the  kind.  We  cannot  therefore  lay  down  the  same  conditions  for  the  transit  of  per- 
sons, vessels  and  goods,  as  for  the  circulation  of  the  means  of  transport  required  to 
convey  the  former  through  a  country.  There  is  a  very  marked. difference  between 
the  two,  for  whereas  transit  facilities  must  be  provided  for  goods,  persons  and  baggage 
upon  all  railways  and  waterways,  the  same  does  not  apply  to  the  transit  of  means  of 
transport.  In  all  countries  there  are  routes  upon  which  the  various  means  of  transport 
are  subject  to  monopolies.  For  instance,  railways  may  be  either  directly  operated  by 
the  State  or  else  conceded  to  private  companies.  Means  of  transport  can  only  belong 
to  the  company  which  operates  them.  There  can  therefore  be  no  question  of  allow- 
ing the  transit  of  means  of  transport  via  routes  upon  which  means  of  transport  are  pro- 
vided by  the  State  or  by  companies  holding  concessions.  Means  of  transport  may 
only  proceed  via  routes  on  which  there  exists  a  public  service  which  has  monopolised 
the  means  of  transport.  Goods,  on  the  other  hand,  must  be  allowed  to  pass  by  any 
route  or  method  of  transport.  With  regard  to  the  affirmation,  at  the  end  of  the  article, 
that  transit  is  free,  the  result,  if  this  provision  were  carried  out  to  the  letter,  would  be 
that  trains  with  their  locomotives  could  make  use  of  any  railway  lines,  since  mention 
is  made  of  the  transit  of  vessels  and  other  means  of  transport. 

A  vessel  is  equivalent  to  a  train  with  its  locomotive,  its  motive  power,  its  wagons 
and  goods;  in  fact,  a  railway  train  with  its  engine,  wagons  and  goods  may  be  compared 
with  a  vessel.  If  a  vessel,  together  with  its  motive-power  and  cargo,  may  not  pass 
through  a  canal,  neither  may  a  train  make  use  of  a  railway.  For  this  reason  a  dis- 
tinction must  be  drawn  between  a  regime  of  transit  applicable  to  goods,  persons  and 
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baggage,  and  to  the  regime  of  transit  applicable  to  means  of  transport  used  to  convey 
these  goods;  due  care  must  be  exercised  in  the  Convention  to  avoid  granting  to  means 
of  transport  privileges  which  should  only  be  granted  to  persons,  baggage  and  goods. 
In  other  words,  the  same  regime  cannot  be  applied  to  both. 

In  the  case  of  goods,  transit  implies  a  through  journey  without  breaking  bulk. 
This  is  quite  intelligible  as  regards  goods,  but  are  not  persons  to  be  allowed  to  leave 
their  carriages  during  transit?  The  question  is  absurd.  This  confusion  between 
persons  and  goods  arises  from  the  fact  that  an  attempt  has  been  made  to  deal  with 
entirely  different  things  under  the  same  heading;  for  the  transit  of  persons,  baggage 
and  goods  is  an  entirely  different  thing  from  the  circulation  of  means  of  transport  upon 
routes  where  the  means  of  transport  are  monopolised  by  the  State  or  by  the  companies 
to  which  concessions  have  been  granted. 

There  results  the  following  definition,  which  is  of  considerable  importance;  transit 
constitutes  that  part  of  the  complete  journey  which  has  both  its  starting-point  and  its 
place  of  destination  outside  the  country  of  transit.  How  am  I  to  know  whether  goods 
are  in  transit  unless  I  know  their  complete  journey?  Goods  in  transit  are  always 
accompanied  by  a  way-bill;  when  they  arrive  at  a  frontier  for  the  purpose  of  proceed- 
ing direct  to  any  other  frontier,  they  constitute  goods  in  transit.  I  suggest  therefore 
that  for  persons,  goods  and  baggage,  the  details  of  the  whole  journey,  as  specified  in  the 
way-bill,  should  serve  as  an  indication.  You  will  notice  that  I  am  now  talking  absur- 
dities too,  for  1  have  included  persons,  baggage  and  goods  in  the  same  category.  But 
there  are  no  way-bills  for  persons,  and  it  has  never  occurred  to  anyone  to  ask  whether 
persons  entering  a  country  by  one  frontier  intend  to  leave  by  another.  Persons  have 
always  been  allowed  to  travel  freely  in  all  countries;  no-one  has  ever  troubled 
to  enquire  whether  travellers  were  in  transit  or  not.  It  is  therefore  superfluous  to 
state  once  more  in  the  Convention  that  the  transit  of  persons  is  free.  When  persons 
enter  a  country  there  is  no  need  to  make  certain  that  they  will  leave  it  again.  With 
goods  and  baggage,  however,  it  is  quite  different.  This  is  where  the  customs  laws 
come  into  play.  The  tariff  applied  may  vary  according  to  whether  the  goods  are  in 
transit  or  destined  for  some  point  in  the  interior  of  the  country.  When  the  goods 
enter  the  country,  therefore,  we  must  know  whether  they  are  in  transit  or  whether 
they  are  to  remain  in  the  country.  It  is  true  that  there  is  a  way-bill,  but  anyone 
who  has  had  anything  to  do  with  the  operation  of  railways  will  know  that  the  consignor 
is  entitled  to  make  subsequent  alterations  in  the  way-bill.  What  we  have  to  consider 
is  the  way-bill  at  the  time  when  payment  for  the  transport  contract  falls  due,  for  it 
would  be  impossible  to  trace  for  several  months  goods  which  had  in  the  first  place  been 
imported.  As  you  can  imagine,  such  a  proceeding  would  lead  to  serious  complications 
in  the  keeping  of  the  accounts.  I  repeat  once  more  that  the  way-bill,  at  the  time  of 
payment  of  the  transport  contract,  is  the  only  means  which  will  enable  us  to  judge 
whether  the  transaction  which  has  taken  place  is  one  of  transit,  importation  or  internal 
transport.  But  the  system  of  way-bills  is  only  applied  to  goods  and  baggage.  Ves- 
sels are  subject  to  an  entirely  different  regime.  I  have  proposed  an  amendment  to  the 
effect  that  after  the  words  of  the  whole  journey  there  should  be  added  the.  words  as  provid- 
ed by  the  way-bill  which  serves  as  a  basis  for  payment  of  the  transport  contract.  I  have 
also  suggested  the  deletion  of  the  words  mails  and  postal  parcels  (this  has  been  agreed 
upon),  and  of  the  words  vessels,  coaching  and  goods  stock,  or  other  means  of  transport. 
With  regard  to  these  means  of  transport,  there  is  no  longer  occasion  to  concern  ourselves 
with  a  way-bill.  There  is  no  necessity  for  a  vessel  to  be  in  transit  according  to  the 
exact  definition  of  the  term.  For  instance,  a  vessel  may  enter  a  country  by  canal  and 
may  leave  it  by  the  same  route.  This  is  exactly  the  same  as  if  it  crossed  the  country; 
it  is  still  a  transit  operation. 

The  question  of  the  circulation  of  means  of  transport  on  national  routes  is  entirely 
different  from  the  question  of  goods. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  In  the  first  place,  may 
I  make  a  general  observation?  I  am  under  the  impression  that  many  delegates  have 
not  had  time  to  devote  much  study  to  the  Green  Book,  nor  to  the  provisions  of  the 
various  Treaties  of  Peace.  I  think  that  if  they  were  well  acquainted  with  them,  their 
criticisms  would  not  be  so  severe.     However  that  may  be,  1  believe  that  a  much  more 
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detailed  explanation  of  the  preliminary  work  of  the  Commission  should  be  given,  and 
that  by  this  means  these  gentlemen,  who  did  not  all  take  part  in  the  Conference  at 
Paris,  would  realise  what  an  exhaustive  study  we  made  of  all  these  questions.  Some 
of  them  would  learn  that  subjects  which  are  dealt  with  here  as  though  they  were  new, 
were  referred  to  time  and  again  during  that  Conference.  All  the  questions  raised 
to-day  have  already  been  considered  there.  As  I  think  I  said  at  the  time  of  the  general 
discussion,  the  greater  part  of  the  provisions  which  we  adopted  are  the  result  of  com- 
promises, which  were  reached  after  all  manner  of  formulas  had  been  tried.  For  in- 
stance, with  regard  to  the  definition  of  transit,  allow  me  to  inform  the  Roumanian  Dele- 
gate that  all  the  remarks  which  he  has  made  to-day  (and  I  must  admit  that  they  were 
most  apt  and  interesting)  were  made  time  and  again  during  the  Paris  Conference.  The 
question  of  the  method  to  be  adopted  in  defining  transit  was  raised  during  that  Confe- 
rence. We  racked  our  brains  to  decide  whether  we  could  approach  transit  from  the 
point  of  view  of  Customs,  and  whether  a  definition  of  goods  arrived  at  in  this  way  would 
suffice. 

With  regard  to  the  question  of  way-bills,  it  is  very  difficult  to  ascertain  at  first 
sight  whether  any  particular  despatch  is  a  transit  or  an  import  transaction,  for,  as 
you  know,  many  goods  are  re-forwarded  en  route  and  are  sometimes  warehoused.  I  do 
not,  however,  wish  to  labour  this  point;  what  I  wish  to  impress  upon  you  is  that  the 
formula  submitted  to  you  is  really  the  outcome  of  prolonged  effort.  For  my  part, 
I  am  certain  that  it  would  be  difficult  to  find  a  better  one,— unfortunately  we  must 
be  content  with  a  somewhat  indefinite  and  general  formula.  Moreover,  the  Green 
Book  states  that  the  Advisory  Committee  will  define  the  exact  scope  of  this  definition 
for  us. 

With  regard  to  the  other  questions,  1  think  we  shall  have  time  to  return  to  them  at 
a  subsequent  meeting. 

M.  SERRUYS  (France;  speaking  in  French).  —  I  will  deal  very  briefly  with  the 
Roumanian  proposal,  which  in  certain  respects  is  extremely  interesting.  It  comprises 
four  points.  The  first  is  a  general  question  of  drafting.  It  is  proposed  to  draw  a 
distinction  between  peisons,  baggage  and  goods  on  the  one  hand,  and  means  of  trans- 
port on  the  other.  This  method  of  expressing  the  idea  has  its  merits,  but  personally  I 
shall  not  support  it,  because  it  would  entail  a  re-casting  of  all  the  articles  of  the  Con- 
vention. I  do  not  think  that  the  Roumanian  Delegation  will  press  the  second  point, — 
the  question  of  territorial  waters;  it  has  been  submitted  to  a  committee.  The  third 
point  is  connected  with  way-bills.  Way-bills  would  be  an  interesting  means  of  distin- 
guishing between  different  classes  of  traffic,  and  determining  the  points  of  departure 
and  destination.  That,  however,  would  raise  the  important  question  of  through  bills 
of  lading,— the  very  form  ot  the  proposal  implies  that  there  would  always  be  a  through 
bill  of  lading.  This  is  a  matter  which  I  would  not  wish  to  see  introduced  in  this  article, 
because  it  is  too  wide  a  problem  and  should  not  be  dealt  with  here  Lastly,  there  is 
a  fourth  point  which  also  seems  to  me  of  considerable  importance  :  the  same  shall  apply 
to  vessels,  coaching  and  goods  stock,  and  other  means  of  transport,  over  routes  which  are 
not  a  monopoly  of  the  State  or  of  a  company  holding  a  concession.  Allow  me  to  say 
that  I  do  not  understand  this  reservation.  Is  the  idea  that  transit  via  routes  on  which 
a  State  or  private  monopoly  exists  to  be  forbidden? 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Yes. 

M.  SERRUYS  (France;  speaking  in  French).  —  Then  in  certain  States  where  a 
monopoly  of  railway  exists,  passage  will  be  forbidden. 

M.  PERIETZANO  (Roumania;  speaking  in  French).  -•  Passage  will  be  forbidden 
to  what? 


M.  SERRUYS  (France ;  speaking  in  French).  —  To  wagons. 
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M.  PERIETZEANO  (Roumania:  speaking  in  French).  — No,  to  means  of  transport. 
A  wagon  which  is  not  unloaded  at  the  frontier  is  totally  different  from  goods  in  transit. 
With  your  consent  we  will  make  the  distinction. 

M.  SERRUYS  (France;  speaking  in  French).  —  Then  that  is  an  entirely  different 
theory  from  the  one  which  served  as  a  basis  for  the  drawing  up  of  the  Convention. 
There  will  he  transhipment  at  every  frontier. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  No,  no. 

M.  SERRUYS  (France;  speaking  in  French).  —  In  that  case  I  should  he  very 
glad  if  the  Roumanian  Delegate  would  explain  the  last  point  of  his  proposal.  At 
present  I  do  not  understand  it. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  That  which  distinguishes 
means  of  transport  from  wagons  passing  the  frontier  without  transhipment  is  the 
ownership  of  the  wagon.  Is  a  loaded  wagon  which  passes  through  a  country  in  transit, 
itself  to  be  regarded  as  in  transit?  No,  it  is  lent  by  a  railway  in  one  country  to  a 
railway  in  another.  At  whose  disposal  is  it?  At  the  disposal  of  the  railway  over 
whose  lines  it  is  running.  If  it  breaks  down  en  route,  the  goods  are  transhipped  and 
the  wagon  is  used  for  some  other  purpose.  In  a  word,  we  cannot  say  that  the  wagon 
is  in  transit.  It  is  lent  by  one  railway  to  another  railway  in  order  to  avoid  tranship- 
ment. I  does  not  belong  to  the  consignor,  it  belongs  to  the  company  undertaking 
the  transport,  and  it  is  on  this  understanding  that  it  is  repaired  and  lubricated.  I 
therefore  maintain  that  means  of  transport,  whether  vehicles  or  other  forms  of 
conveyance,  are  not  in  transit  on  routes  over  which  such  means  of  transport  are 
subject  to  a  monopoly, — in  other  words,  upon  railways  which  are  State  monopolies  or 
by  concessionary  companies,  nor  yet  upon  canals  where  traction  and  means  of  circu- 
lation are  similar  monopolies. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  wish  to  convey  a  respectful 
but  serious  warning  to  the  Conference  regarding  the  grave  danger  of  destroying  the 
value  of  this  Convention  by  overloading  this  clause  with  minute  and  detailed  reserva- 
tions. We  have  before  us  several  proposals, — including  one  submitted  at  the  close 
of  our  last  meeting  by  the  Serbian  Delegate,  in  regard  to  which  no  decision  has  been 
taken,  and  we  now  have  several  further  suggestions  made  by  the  Roumanian  Delegate. 

Let  me  first  take  the  one  which  relates  to  the  through  way-bill.  The  French  repre- 
sentative has  already  shown  the  danger  of  that  proposal,  but  if  you  turn  to  Article  5, 
you  will  find  the  following  express  provision  : — 

Each  Contracting  Party  shall  have  the  right  to  take  reasonable  precautions  to  ensure  that 
persons,  goods,  mails  and  postal  parcels,  vessels,  coaching  and  goods  stock,  or  other  means 
of  transport  are  bona  fide  in  transit  and  to  avoid  danger  to  the  safety  of  any  route  or  means 
of  communication. 

That,  surely,  is  sufficient  to  cover  any  reasonable  precaution.  We  could  not  possi- 
bly admit  in  the  body  of  the  Convention  a  statement  to  the  effect  that  way-bills  are 
essential  and  shall  be  regarded  as  conclusive. 

I  will  now  take  the  other  amendment.  I  need  not  speak  about  territorial  waters, 
as  that  has  already  been  discussed  and  settled  by  a  sub-committee,  subject  to  confir- 
mation by  the  Conference.  We  have,  however,  a  proposal  by  the  Serbian  Delegation 
to  omit  the  word  vessels  altogether,  and  we  now  have  a  proposal  from  the  Roumanian 
Delegate  to  omit  the  words  mails  and  postal  parcels,  vessels,  coaching  and  goods  stock, 
or  other  means  of  transport  in  regard  to  routes  which  are  the  subject  of  a  monopoly. 
1  cannot  help  thinking  that  the  proposal  of  M.  Avramovitch  was  intended  to  meet  cases 
in  which  part  only  of  the  through  journey  is  carried  out  by  water;  he  was  afraid  that 
this  definition  would  entitle  a  vessel  flying  a  foreign  flag  to  penetrate  at  the  end  of  its 
voyage  into  a  purely  national  river,  in  order  there  to  discharge  its  cargo  and  re-load 
it  subsequently  on  to  a  railway,  the  cargo  being  thus  in  transit,  whereas  the  vessel 
would  not  be  in  transit  at  any  stage  of  its  voyage.      If  this  is  what  he  has  in  mind, 
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I  feel  that  we  can  reassure  him,  since  that  is  not  at  all  the  effect  of  this  clause.  The  vessel 
itself  has  to  he  in  transit  in  order  to  enjoy  the  benefits  of  this  clause.  That  is  the 
opinion  given  to  us  hy  legal  experts,  and  if  there  is  any  doubt  whatever  about  it,  I  have 
no  objection  to  the  point  being  made  quite  clear  in  the  Minutes. 

With  regard  to  the  Roumanian  proposal,  which,  in  spite  of  the  explanation  just 
given,  I  still  fail  to  understand,  I  will  say  that,  if  this  proposal  is  intended  to  place  any 
additional  obstacles  in  the  way  of  the  free  circulation  of  railway  wagons  for  the  pur- 
pose of  through  journeys,  then  I  am  against  it  :  and  if  that  is  not  its  object,  then  it  is 
useless.     I  beg  the  Conference  not  to  adopt  any  of  these  amendments. 

M.  POLITIS  (Greece;  speaking  in  French).  —  I  wish  to  support  the  view  main- 
tained by  my  colleague  M.  Lankas. 

1  was  under  the  impression  that  the  object  of  the  General  Conference  was  to  approve 
the  work  done  by  the  Commission, — serious  work  in  which  nearly  all  the  delegations 
took  part.  I  could  readily  understand  that  delegations  which  had  not  followed 
the  debates,  and  had  not  perhaps  thoroughly  understood  the  decisions  taken,  might 
require  an  explanation;  but  I  cannot  understand  why  those  who  took  part  in  our  work 
should  come  here  to  demolish  it. 

M.  SERRUYS  (France;  speaking  in  French).  —  1  venture  to  interpose  in  the  dis- 
cussion once  more  because,  in  regard  to  the  fourth  point  to  which  I  referred  when  sum- 
marising the  extremely  interesting  statement  of  our  Roumanian  colleague,  there  is  a 
minor  distinction  to  be  drawn, — one  upon  which  my  British  colleague  has  already 
touched. 

The  Roumanian  Delegate  states  that  wagons  and  other  means  of  transport  used 
for  the  purpose  of  transit  through  a  country  are  not  themselves  in  transit.  This  dis- 
tinction is  a  perfectly  natural  one;  but  with  regard  to  the  regulations  applicable  to 
wagons  used  in  transit  traffic,  special  conventions  are  in  force  between  various  coun- 
tries. This  is  not  the  object  of  our  Convention.  We  can  meet  the  wishes  of  the  Rou- 
manian Delegate  by  drafting  Article  2  as  follows  : — 

Subject  to...  shall  facilitate  the  international  transit  of  persons,  baggage,  goods,  includ- 
ing vessels,  coaching  and  goods  stock  or  other  means  of  transport  in  transit... 

This  would  imply  that  the  wagons  in  questions  are  destined  for  delivery  outside  the 
country.  If  the  text  is  thus  amended,  the  views  of  our  Roumanian  colleague  will  be 
met.     For  us  to  reach  agreement,  we  had  only  to  explain  his  meaning. 

I  should  now  like  to  devote  a  few  words  to  the  general  observation  made  by  both 
M.  Lankas  and  M.  Politis.  We  all  appreciate  the  excellent  work  done  by  the  Commis- 
sion which  met  in  Paris.  Nevertheless  1  do  not  think  that  we  have  come  here  simply 
to  ratify  that  work,  but  rather  to  deal  with  it  in  second  reading.  If  this  were  not  so 
it  would  not  be  worth  while  to  hold  this  Conference.  Those  who  are  responsible  for 
this  work  are  also  to  a  certain  extent  responsible  for  the  assembling  of  the  Conference, 
which  is  being  held  in  order  to  lay  before  us,  with  the  necessary  degree  of  deference  to 
our  judgment,  and  also  before  themselves  (and  this  implies  an  equally  necessary  reser- 
vation), a  work  which  we  are  engaged  in  studying  in  second  reading,  before  it  leaves  the 
hand  of  experts  to  be  submitted  to  the  various  Governments.  1  was  anxious  to  make 
this  statement  as  being  calculated  to  prevent  interruptions  and  to  simplify  our  dis- 
cussions to  a  considerable  extent. 

The  CHAIRMAN  (speaking  in  French).  —  I  beg  to  thank  M.  Serruys  for  his 
remarks,  which  are  entirely  endorsed  by  the  Officers  of  the  Conference. 

M.  TSANG-OU  (China;  speaking  in  French).  —  The  Conference  appears  to  have 
reached  agreement  with  regard  to  the  text  of  Article  1  of  the  Draft  Convention.  1 
should  like,  however,  to  submit  for  the  verdict  of  the  assembly  certain  explanations 
which  appear  to  me  to  be  necessary  on  the  subject  of  the  words  breaking  bulk,  tranship- 
ment, vessels,  coaching  and  goods  stock  and  other  means  of  transport.     If  the  Conference 
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agrees  with  me,  I  shall  move  that  the  article  be  referred  to  the  Drafting  Committee  for 
completion. 

Supposing  we  agree  that  the  process  of  dividing  consignments  in  transit,  either  by 
transhipment,  breaking  bulk  or  warehousing,  be  considered  as  a  part  of  the  total 
journey,  it  is  to  be  clearly  understood  that  this  division  of  consignments  is  to  be 
governed  by  the  time-limits  and  conditions  laid  down  by  the  Customs,  and  that  the 
goods  will  not  undergo  any  transformation  and  will  not  be  unpacked  during  their  stay. 

The  word  vessel  {bateau)  shall  be  understood  to  apply  to  trading  vessels,  and  shall 
exclude  war-craft  and  vessels  used  for  police  purposes  or  for  the  transport  of  war 
material. 

The  words  coaching  and  goods  stock  (voitures)  shall  be  understood  to  mean  empty 
vehicles;  international  agreements  with  regard  to  the  transit  of  passengers  and  goods 
by  rail  continue  to  apply  to  loaded  coaching  and  goods  stock. 

The  words  other  means  of  transport  are  difficult  to  understand.  The  report  attached 
to  the  Convention  must  be  read  (1)  in  order  to  understand  that  rafts  and  haulage 
are  included  under  this  head.     On  this  point,  my  proposal  is  as  follows  : — 

In  regard  to  the  breaking  up  of  consignments  the  words  other  means  of  transport  shall 
not  prejudice  towage  services  or  other  means  of  traction  or  transport  of  which  a  de  jure  or  de 
facto  monopoly  is  held  by  the  State  or  by  a  private  company. 

This  implies  that  a  tug  or  a  raft  employed  in  transit  traffic  must  not  take  part  in 
any  operations  involving  breaking  bulk,  in  order  that  competition  with  local  ship- 
owners may  be  prevented. 

In  my  opinion  the  word  frontier  as  used  in  this  connection  should  mean  the  poli- 
tical frontier  of  a  State  and  those  of  its  adjacent  dependencies  which  are  under  the 
same  Customs  regime,  because  the  word  frontier,  in  the  sense  in  which  it  is  used  here, 
applies  more  especially  to  Customs. 

Should  the  Conference  be  of  my  opinion,  I  will  move  that  these  proposals  be 
submitted  to  the  Drafting  Committee  for  inclusion  in  the  Report  serving  as  commen- 
tary.    False  interpretations  will  thus  be  avoided. 

The  CHAIRMAN  (speaking  in  French).  —  The  British  and  French  Delegates 
have  mutually  agreed  not  to  insist  upon  the  insertion  of  the  words  in  transit  after  the 
words  means  of  transport  in  line  2  of  Article  1.  They  have,  however,  agreed  that  a 
short  reference  to  the  point  should  be  inserted  in  the  Minutes. 

Does  anyone  else  wish  to  speak  on  the  Roumanian  amendment?  We  will  now 
proceed  to  take  a  vote  upon  this  amendment. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  It  appears  to  me  that  the 
Roumanian  proposal  is  connected  with  the  Serbian  proposal.  At  all  events  the  taking 
of  a  vote  upon  the  Roumanian  proposal  will  prejudge  the  decision  to  be  taken  on  the 
amendment  submitted  by  the  Serbian  Delegation. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  move  that  it  be  sub- 
mitted to  a  drafting  committee. 

The  CH AIRMAN  (speaking  in  French).  —  II  would  be  better  to  take  a  separate 
vote  on  each  of  these  amendments. 

I  will  now  take  a  vote  on  the  amendment  submitted  by  the  Roumanian  Delegation 

The  amendment  was  rejected. 

M.  WINIARSKI  (Poland;  speaking  in  French). — The  Polish  Delegation  is  pre- 
pared to  accept  the  Draft  Convention  upon  Freedom  of  Transit  subject  to  certain 
amendments  which,  in  its  opinion,  are  indispensable. 

With  regard  to  Article  1  the  Delegation  would  like  to  make  certain  reservations, 


(1)  See  p.  287. 
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not  so  much  in  respect  with  the  text  of  the  article  itself  as  in  connection  with  the  com- 
mentary which  appears  on  page  41  of  the  Secretary  General's  noteworthy  report  (1). 

The  words  oilier  means  of  transport  refer  in  particular  to  rafts,  tugs  with  or  without  tow, 
and  any  means  of  transport  by  rail  or  waterway  which  may  be  involved  in  the  future. 

This  question  of  towage  is  important,  not  only  from  the  standpoint  of  economic 
interests  but  also  from  the  legal  and  technical  standpoints.  The  real  object  of  con- 
ventions on  transit  is  the  transit  of  persons,  baggage  and  goods.  No  difficulty  was 
experienced  in  including  coaching  and  goods  stock,  because  such  vehicles  can  be 
regarded  as  packing  in  a  movable  form;  the  same,  however,  does  not  apply,  for 
instance  to  the  transit  of  locomotives,  unless  they  are  regarded  as  merchandise. 
The  reason  is  that  a  locomotive  does  not  merely  make  use  of  railways  in  a  passive 
manner  like  a  wagon, — a  locomotive  plays  a  certain  part  in  the  operation  of  the 
railway  system,  it  is  a  cog  in  the  machinery  of  transport.  Railways  can  only  be 
responsible  for  the  work  of  their  own  agents.  Though  vessels  which  have  no  means 
of  propulsion  may  be  compared  with  wagons, — in  other  words,  with  packing,  the 
same  is  not  true  in  regard  to  tugs.  The  Polish  Delegation  is  not  for  the  moment 
considering  towage  upon  international  rivers.  Its  reservation  applies  only  to  towage 
upon  national  waterways,  to  which,  as  a  rule,  damage  or  obstruction  is  more  easily 
caused.  The  Polish  Delegation  ventures  to  call  the  attention  of  the  Conference  to 
the  fact  that  this  question  is  dealt  with  in  a  provision  which  does  not  seem  to  agree 
entirely  with  the  commentary  upon  Article  1  of  the  Draft  Convention  on  Transit.  At 
the  end  of  the  Preamble  of  the  Draft  Convention  on  the  International  Regime  of 
Navigable  Waterways  we  find  the  following  sentence  : 

This  paragraph  does  not  preclude  the  establishment  of  public  services  for  towage  or  other 
forms  of  traction  carried  on  as  monopolies. 

Perhaps  it  would  be  better  not  to  deal  with  questions  of  this  kind  in  several  sepa- 
rate international  agreements.  The  same  consideration  led  the  Polish  Delegation 
to  support  the  French  and  Italian  amendments  to  the  effect  that  mails  and  postal 
parcels  should  be  excluded  from  the  present  text,  on  the  ground  that  they  form  the 
subject  of  another  convention.  The  same  considerations  lead  me  to  state  that,  in 
the  opinion  of  the  Polish  Delegation,  river  towage  should  be  dealt  with  solely  in  the 
Convention  on  Navigable  Waterways.  We  propose  that  anything  that  could 
possibly  influence  the  question  of  river  towage  should  be  eliminated  from  Article  1. 
This  is  all  that  I  intended  to  say  to  you  yesterday,  but  since  then  the  action  of  the 
Serb-Croat- Slovene  Delegate  has  introduced  a  new  factor.  His  proposal  goes  further 
and  has  a  more  general  scope;  should  the  Conference  adopt  it,  the  desires  of  the  Polish 
Delegation  will  also  be  fully  satisfied.  The  question  at  issue  is  one  of  method, — to 
eliminate  from  this  Convention  on  Transit  anything  which  might  in  any  way 
prejudge  questions  forming  the  subject  of  other  conventions. 

M.  NEUJEAN  (Belgium;  speaking  in  French).  —  The  Belgian  Delegation  is 
opposed  in  principle  to  the  deletion  of  any  part  of  the  enumeration  contained  in  Ar- 
ticle 1,  more  especially  in  regard  to  towage.  We  are  of  opinion,  however,  that  if  this 
question  of  towage  is  to  be  discussed,  this  should  not  be  done  in  connection  with  Ar- 
ticle 1,  but  with  Article  5,  which  contains  a  series  of  restrictions. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Yester- 
day I  ventured  to  point  out  the  difference  between  means  of  transport  and  goods  or 
persons  transported.  Under  Article  23  (e)  of  the  Covenant,  provision  must  be  made 
to  secure  and  maintain  equitable  treatment  for  commerce;  but  in  providing  this  gua- 
rantee care  must  be  taken  to  prevent  confusion  between  the  means  of  transport  and  the 
goods  transported,  that  is,  the  cargo  and  the  passengers.  We  said  yesterday  that 
we  were  prepared  to  admit  the  principle  of  freedom  of  navigation,  but  that  from  the 
point  of  view  of  transit  we  should  like  this  question  to  be  excluded  from  the  Conven- 


(1)  Scr  p.  287. 
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lion.  The  Polish  Delegate  adopted  the  same  attitude  in  regard  to  towage  as  did  the 
Roumanian  Delegate.  We  should  prefer  this  question  not  to  be  submitted  to  a  vote 
at  this  stage,  and  we  would  request  that  it  should  be  passed  to  a  sub-committee,  where 
it  could  be  subjected  to  a  more  detailed  examination,  and  any  misunderstandings 
could  be  removed.  It  has  never  been  our  wish  to  abolish  freedom  of  navigation,  but 
we  desired  that  the  question  should  be  submitted  to  a  sub-committee  specially  ap- 
pointed to  adjust  this  matter. 

I  had  intended  to  make  a  few  general  remarks.  I  shall,  however,  content  myself 
with  a  reference  to  what  the  French  Delegate,  M.  Serruys,  said  just  now  in  regard  to 
the  points  under  discussion. 

M.  SERRUYS  (France;  speaking  in  French).  —  We  have  before  us  two  distinct 
proposaJs  which  we  must  be  careful  not  to  confuse.  The  first  is  the  Serbian  proposal, 
the  object  of  which  is  to  cut  out  of  the  article  anything  referring  to  navigation.  I  do  not 
understand  this;  it  would  be  a  death-blow  to  the  Convention  on  Transit  if  navigation 
were  excluded,  since  it  is  in  some  respects  an  integral  part,  and  is  absolutely  necessary 
from  a  geographical  standpoint  in  any  convention  on  transit.  I  therefore  move  that 
this  proposal  should  not  be  considered,  and  that  the  question  should  not  be  submitted 
to  a  sub-committee.  With  regard  to  the  Polish  proposal,  it  expresses  perfectly  jus- 
tifiable scruples  on  the  part  of  that  Delegation, — scruples  which  are  also  felt  by  the 
Roumanian  Delegation.  The  point  of  this  proposal  is  to  prevent  confusion  between 
means  of  transport  used  in  the  transit  of  merchandise,  and  means  of  transport  used 
in  deliveries  abroad  and  which  must  therefore  obviously  be  regarded  as  goods.  Tugs 
conveying  trains  of  vessels,  and  railway  locomotives,  may  not  benefit  by  the  advan- 
tages set  apart  for  this  class  of  transport.  This,  however,  is  not  a  question  which  we 
can  deal  with  in  drawing  up  this  article,  because  if  we  try  to  insert  all  these  points  in 
the  text,  we  shall  be  forced  to  call  a  third  conference,  and  no  one,  I  imagine,  desires 
that.  Some  means,  therefore,  must  be  found  to  satisfy  the  scruples  of  the  Polish 
Delegation,  and  I  suggest  that  this  should  be  done  by  means  of  a  final  protocole  explain- 
ing the  exact  purport  of  the  article  in  question  on  this  point.  This  important  question 
will  thus  be  in  its  proper  place. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  1  entirely  agree  with  the 
point  of  view  of  M.  Serruys,  with  one  small  exception,  namely,  that  I  am  not  sure  that 
the  Final  Protocol  is  the  best  place  for  expressing  any  reservation  that  may  ultimately 
be  adopted  on  the  subject  of  towage.  I  am  inclined  to  think  that  the  suggestion  of 
the  Belgian  Minister  to  discuss  the  matter  in  connection  with  Article  5,  might  be 
preferable;  but  whatever  happens,  I  am  sure  Article  1  is  not  the  place  for  it.  I  think 
the  question  of  the  treatment  of  towage  is  a  somewhat  complex  one.  Would  it  no  be 
worth  while  to  appoint  a  small  sub-committee  specially  to  deal  with  this  subject? 
I  agree  with  the  Polish  Delegate  that  it  is  a  matter  requiring  consideration,  but  we 
must  be  sure  of  what  we  are  doing,  because,  in  the  Preamble  of  the  Draft  Convention 
on  Waterways,  to  which  reference  has  been  made  in  this  discussion,  you  will  observe 
that  it  is  assumed  that  the  countries  which  reserve  the  right  of  towage  will  be  under 
an  obligation  to  provide  towage  services.  A  situation  might  arise  in  which  transit 
would  become  entirely  illusory,  because  no  one  would  be  allowed  to  have  his  own  tugs, 
nor  would  any  other  tugs  be  supplied. 

The  matter  obviously  needs  a  little  consideration,  and  1  suggest  that  a  sub-commit- 
tee might  possibly  be  appointed  to  deal  with  it.  I  feel  it  would  serve  no  useful  purpose, 
however,  to  refer  the  Serbian  amendment  to  a  sub-committee,  because  if  navigation 
is  to  be  excluded  from  the  Convention  many  of  us  would  feel  that  we  had  come  here 
in  vain. 


The  CHAIRMAN  (speaking  in  French).  —  The  Officers  of  the  Conference  consider 
Unit  the  Committee  has  received  sufficient  explanation  with  regard  to  the  Serbian 
amendment,  but  if  the  Committee  expresses  a  desire  to  this  effect  it  shall  be  referred 
to  a  sub-committee. 
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M.  SERRUYS  (France;  speaking  in  French).  —  It  is  not  the  Serbian  amendment 
which  should  be  submitted  to  a  sub-committee,  but  the  Polish  proposal  in  so  far  as  it 
covers  the  same  ground  as  the  Serbian  proposal. 

M.  AVH  \M()\  ITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  My 
proposal  and  that  of  the  Polish  Delegation  are  inseparable,  as  also  that  of  the  Rou- 
manian Delegation,  for  they  all  deal  with  the  same  subject, — the  question  of  towage 
on  international  and  national  rivers.  I  therefore  ask  the  meeting  not  to  separate 
these  proposals,  but  to  group  them  together  and  refer  them  to  the  Sub-Committee. 

The  CHAI  KMAN  (speaking  in  French).  —  I  will  now  put  to  the  vote  the  motion 
Id  refer  the  Polish  amendment  upon  towage  to  a  sub-committee. 

The  motion  was  carried,  31  voting  for. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  presume  that  in  any  case 
the  results  arrived  at  by  this  Sub-Committee  will  not  be  inserted  in  Article  1.  The 
question  as  to  the  place  in  which  this  text  is  to  be  inserted  will  be  dealt  with  at  a  later 
stage. 

The  CHAIRMAN  (speaking  in  French).  —  We  will  now  put  to  the  vote  the  mo- 
tion to  refer  the  Serbian  proposal  to  the  same  Sub-Committee. 

The  motion  was  lost. 

The  CHAIRMAN  (speaking  in  French).  —  We  will  now  take  a  vote  on  the  Serbian 
amendment  itself. 

The  amendment  was  rejected. 


REPORT  OF  THE  SUB-COMMITTEE  ON  TERRITORIAL  WATERS 

The  CHAIRMAN  (speaking  in  French).  —  The  question  of  territorial  waters  was 
submitted  to  a  Sub-Committee  (1 ).     M.  Serruys  will  now  inform  us  of  the  result. 

M.  SERRUYS  (France;  speaking  in  French).  —  The  Report  which  I  have  the 
honour  to  submit  on  behalf  of  the  Sub-Committee  was  adopted  unanimously.  The 
question  is  one  of  great  importance.  Steps  had  to  be  taken  to  prevent  the  object  of 
the  Convention  on  Freedom  ot  Transit  being  defeated  by  means  of  regulations  for 
transit  across  territorial  waters.  To  this  end  a  clause  had  to  be  inserted  somewhere 
in  the  Convention  to  the  effect  that  the  Contracting  Parties  authorise  transit  across  ter- 
ritorial waters  for  the  purposes  of  the  Convention.  We  encountered  very  considerable 
difficulties.  The  definition  of  the  term  "territorial  waters"  by  different  States  varies 
according  to  whether  the  question  at  issue  relates  to  customs,  police,  fisheries,  etc... 
On  this  point  it  cannot  be  said  that  there  exists  any  international  law,  since  the  only 
principle  recognised  by  international  law  is  that  this  is  a  purely  national  question. 
It  is  impossible  for  us  to  undertake  here  the  study  of  one  of  the  most  complex  and 
difficult  questions  of  international  law.  We  can  only  recommend  as  a  solution  some- 
thing in  the  nature  of  a  compromise.  In  arriving  at  this  solution  we  have  been  very 
careful  to  respect  the  autonomy  and  responsibilities  of  each  individual  State,  and  I 
hope  that  many  of  the  adjustments  in  the  terms  of  the  Convention  will  be  carried  out 
in  the  same  spirit.  We  have,  moreover,  obtained  a  collective  undertaking  on  the 
part  of  the  various  States  to  refrain  from  impeding  transit  traffic.  The  formula 
which  was  unanimously  adopted  is  as  follows  : — 

In  order  to  ensure  the  application  of  the  provisions  of  this  Article  (this  clause  is  to  be 
added  as  an  Annex  to  Article  2),  the  High  Contracting  Parties  will  allow  transit  in  accordance 
with  the  customary  conditions  and  reserves  across  their  territorial  waters. 


(1)  Seo  p.  36. 

TUANSIT 
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The  CHAIRMAN  (speaking  in  French).  — -  I  am  very  grateful  to  the  Rapporteur 
for  his  statement. 

M.  DUCHENE  (France;  speaking  in  French).  —  The  French  Delegation  would 
like  to  refer  for  a  moment  to  the  remarks  made  by  the  Chinese  Delegate  a  short  time 
ago  with  regard  to  the  meaning  of  certain  words,  such  as  breaking  bulk,  transhipment, 
wagons  and  vessels.  The  French  Delegation  has  noted  these  remarks,  and  considers 
that  they  are  of  value,  as  constituting  very  useful  definitions  of  the  phrases  mentioned 
by  the  Chinese  Delegate.  We  consider,  however,  that  these  remarks  should  simply 
be  inserted  in  the  general  report  to  be  issued  after  the  work  of  the  Conference  has  been 
completed  and  in  the  special  commentary  on  the  Transit  Convention. 

The  CHAIRMAN  (speaking  in  French).  —  We  will  now  vote  upon  the  text  sub- 
mitted by  the  Sub-Committee  on  transit  across  territorial  waters.  The  Sub-Committee 
proposes  that  the  words  it  being  understood  that  the  crossing  of  territorial  waters  is  free, 
at  the  end  of  the  first  sentence  of  Article  2,  should  be  deleted,  and  that  the  following 
should  be  inserted  as  a  second  paragraph  :  in  order  to  ensure  the  application  of  the  pro- 
visions of  this  Article,  the  High  Contracting  Parties  will  allow  transit  in  accordance  with 
the  customary  conditions  and  reserves  across  their  territorial  waters. 

The  amendment  was  adopted,  36  voting  for. 

M.  SERRUYS  (France;  speaking  in  French).  —  From  the  point  of  view  of  phra- 
seology 1  should  like  the  words  Partie  contractante  transitaire  in  the  French  text  to  be 
altered;  there  are  objections  to  this  phrase.  We  might  simply  translate  the  phrase 
used  in  the  English  text,  which  is  much  better,  —  the  Power  across  whose  territory  the 
transit  takes  place.  I  think,  moreover,  that  for  the  sake  of  clearness  we  should  insert 
with  or  without  breaking  bulk  or  change  in  the  means  of  transport. 

In  conclusion,  1  should  like  to  mention  a  very  small  detail.  I  am  very  sorry  to 
occupy  the  Committee's  time  with  such  insignificant  points,  but  this  one  will  have  a 
certain  degree  of  importance  when  the  time  comes  for  preparing  a  definite  text.  I 
should  like  to  substitute  perso?is,  luggage,  goods  for  persons,  goods,  luggage,  because 
luggage  accompanies  persons. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  understand  that  although 
we  are  now  going  to  vote  upon  this  article,  it  is  still  subject  to  amendment  by  the 
Drafting  Committee. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  now  read  Article  1  : — 

Article  1.  — ■  Definition  of  Freedom  of  Transit.  —  Persons,  luggage,  goods,  vessels,  coach- 
ing and  goods  stock  or  other  means  of  transport  shall  be  deemed  to  be  in  transit  across  the 
territories  under  the  sovereignty  or  authority  of  one  of  the  Contracting  States,  when  the  pas- 
sage across  the  said  territories,  with  or  without  transhipment,  warehousing,  breaking  bulk 
or  change  in  the  means  of  transport,  is  only  a  portion  of  the  whole  journey,  which  must  have 
begun  and  shall  finish  outside  the  frontiers  of  the  said  Contracting  State  across  whose  territory 
the  transit  takes  place. 

When  we  have  voted  upon  this  Article,  it  will  be  referred  to  the  Drafting  Committee 
for  any  necessary  rectification. 

M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  —  1  should  like  to 
know  whether  the  Article  upon  which  we  are  about  to  vote  applies  equally  to  railways, 
waterways  and  roads.  I  had  submitted  an  amendment  to  exclude  roads  from  its 
application. 

The  CHAIRMAN  (speaking  in  French).  —  We  can  discuss  this  question  in  con 
nection  with  Article  2.     At  the  present  moment  we  are  only  dealing  with  the  definition 
of  transit. 
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M.  BIGNAMI  (Italy;  speaking  in  French).  —  1  shoul  I  like  to  point  out  that  one 
delegation  desired  a  change  in  the  heading  of  this  article.  It  does  not  deal  with 
freedom  of  transit  but  merely  with  transit. 

The  CHAIRMAN  (speaking  in  French).  —  That  is  quite  true. 

Are  there  any  further  remarks? 

We  will  now  vote  on  Article  1,  which  1  have  just  read. 

Article  1  was  adopted,  $2  voting  for. 

The  CHAIRMAN  (speaking  in  French).-^  We  have  now  to  appoint  the  members 
of  the  Sub-Committee  on  towage  (1). 

The  Officers  of  the  Conference  propose  the  appointment  of  the  following  : 
MM.    Neujean  (Belgium); 
General  Mance  (Great  Britain); 
MM.   Chargueraud  (France); 

Medina  (Uruguay); 

Seeliger  (Germany); 

Wikiarski  (Poland); 

Tsang-Ou  (China); 
Admiral  P^ika  (Serb-Croat-Slovene  State). 
Has  anyone  any  objection? 
The  Sub-Committee  will  be  composed  as  above  (2). 


APPOINTMENT  OF  ASSISTANT-RAPPORTEUR  FOR  TRANSIT  QUESTION 

The  CHAIRMAN  (speaking  in  French).  —  I  call  upon  M.  Tsang-Ou,  the  Chinese 
Delegate. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Subject  to  the  approval  of  the 
meeting,  I  propose,  as  assistant-rapporteur  for  the  question  of  transit,  General  Mance 
of  the  British  Delegation,  who  has  devoted  more  labour  than  any  of  us  to  the  Transit 
Convention;  he  may  be  said  to  be  the  father  of  it. 

The  CHAIRMAN  (speaking  in  French).  —  I  am  very  glad  to  see  that  the  Chinese 
Delegate's  proposal  is  adopted  by  acclamation. 

The  meeting  adjourned  at  1.5  p.m. 


(1)  Sec  p.  49. 

(2)  See  p.  125  fur  tliu  Report  of  lliis  Sub-Committee. 


THIRD  MEETING  OF  THE  PLENARY  COMMITTEE 

(Wednesday,  March  16th,  1921,  at  4.30  p.m.) 

DISCI SSION    <>F    THE    PREAMBLE    AND    ARTICLES    2,    3    AND    4 

The  meeting  opened  with  M.  Loudon,  Vice-President  of  the  Conference,  in  the  Chair. 

DISCUSSION  OF  PREAMBLE 

The  CHAIRMAN  (speaking  in  French).  —  M.  Freire  d'Andrade,  the  Portuguese 
Delegate,  wishes  to  rise  to  a  point  of  order. 

M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  —  I  wish  to  request 
that  the  Preamble  should  be  discussed  before  we  discuss  Article  2.  The  Preamble 
indicates  the  scope  of  the  obligations  which  I  am  about  to  assume,  and  I  should  like 
to  have  a  thorough  grasp  of  its  contents  before  voting  upon  the  articles. 

Only  this  morning  I  raised  the  question  whether  the  Draft  Convention  also  applied 
to  transit  by  road ;  this  point  is  not  at  all  clear  in  the  various  articles  before  us,  and  has 
been  the  subject  of  at  least  three  amendments,  from  the  British,  Chilian  and  Portu- 
guese Delegations  respectively.  I  should  like  the  meeting  to  believe  that  what  I  say 
is  not  due  to  any  desire  on  the  part  of  Portugal  to  create  difficulties  with  regard  to 
transit  through  her  territory, — on  the  contrary,  our  legislation  is  extremely  favourable 
to  transit  traffic.  For  instance,  the  rates  charged  in  the  port  of  Lisbon  for  transit 
traffic  are  only  half  those  charged  for  national  imports.  Our  neighbours  in  East  Africa 
arc  aware  of  the  sacrifices  which  we  have  made  in  order  to  facilitate  their  transit 
traffic.  The  roads  through  Angola  and  Mozambique  have  been  open  to  them  for  some 
years.  We  would  wish,  however,  to  adopt  this  course  wherever  it  may  be  possible  and 
necessary  without  giving  a  formal  undertaking  in  respect  of  roads,  such  as  is  embodied 
in  the  Preamble. 

Another  very  important  point  is  that  of  the  Italian  amendment  (1),  in  which  the 
Portuguese  Delegation  entirely  concurs;  on  this  point  I  am  also  stating  the  views 
of  our  Venezuelan  colleague,  who,  owing  to  indisposition,  has  been  unable  for  some 
days  to  take  part  in  our  meetings.  This  amendment  is  to  the  effect  that,  according 
to  Article  23  of  the  Covenant,  any  resolution  which  we  may  adopt  cannot  affect  the 
terms  of  existing  or  future  international  conventions.  The  Conference  must  come  to 
some  decision  with  regard  to  this  amendment  to  the  Preamble,  in  order  that  we  may 
know  whether  this  very  necessary  restriction  is  to  be  adopted.  For  this  reason, 
Mr.  Chairman,  I  beg  you  to  grant  my  request. 

THE  CHAIRMAN  (speaking  in  French). — The  proposal  of  the  Portuguese  Delega- 
tion is  exactly  what  I  had  intended  to  suggest  to  you  myself,— 'that  is  to  say,  that  we 
should  begin  with  a  discussion  of  the  Preamble. 

As  has  just  been  stated,  several  amendments  to  the  Preamble  have  been  submitted. 
One  of  the  most  important  of  these  is  that  of  the  Italian  Delegation.  I  call  upon 
M.  Bignami,  the  Italian  Delegate,  to  speak. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  In  our  amendment  to  the  Preamble 
we  propose  to  insert  after  the  word  prejudice  the  words  to  existing  international  conoen- 


(1)  See  following  page. 
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lions  or  to  those  subsequently  concluded  which  in  the  opinion  of  the  Council  of  the  League 
of  Nations  are  not  contrary  to  the  spirit  of  this  Convention... 

The  Kalian  Delegation  would  point  out  that,  as  is  stated  several  times  in  the  Com- 
mentary, the  various  conventions  which  this  Conference  is  to  draw  up  are  to  be  pre- 
pared in  conformity  with  the  terms  of  Article  23  (e)  of  the  Covenant,  which  states  that : 

Subject  to  and  in  accordance  with  the  provisions  of  international  conventions  existing 
or  hereafter  to  he  agreed  upon,  the  Members  of  the  League... 

(e)  will  make  provision  to  secure  and  maintain  freedom  of  communications  and  of  transit 
and  equitable  treatment  for  the  commerce  of  all  Members  of  the  League.  In  this  connection, 
the  special  interests  of  the  regions  devastated  during  the  war  of  1914-1918  shall  be  borne 
in  mind. 

In  our  view  it  is  essential  that  in  this  Convention  on  Transit,  which  is  to  be  the 
basis  of  the  other  Conventions,  the  amendment  proposed  by  us,  which  reproduces  the 
exact  terms  used  at  the  beginning  of  Article  23,  should  be  added  to  the  Preamble. 
Several  delegations  have  pointed  out  that  by  introducing  a  reservation  of  this  nature 
we  may  perhaps  nullify  the  effect  of  these  Conventions.  That  is  not  our  view,  as  will 
be  seen  by  a  reference  to  Article  20  of  the  Covenant,  which  reads  as  follows  : — 

The  Members  of  the  League  severally  agree  that  this  Covenant  is  accepted  as  abrogating 
all  obligations  or  understandings  inter  se  which  are  inconsistent  with  the  terms  thereof,  and 
solemnly  undertake  that  they  will  not  hereafter  enter  into  any  engagements  inconsistent 
with  the  terms  I  hereof. 

Each  Power  is  already  under  an  obligation  to  carry  out  the  provisions  of  Article  10 
of  the  Draft  Convention  on  Transit.  This  article  refers  to  the  relation  between  this 
Convention  and  existing  or  subsequent  special  agreements  relating  to  transit,  and  it 
begins  with  the  very  same  words  as  the  article  from  the  Covenant  which  1  have  just 
read  to  you  : — 

Each  of  the  High  Contracting  Parties  recognises  in  its  own  particular  case  that  the  present 
Convention  cancels  all  inter  se  obligations  and  agreements  which  are  incompatible  with  its 
terms,  and  undertakes  not  to  conclude  any  similar  agreement  in  the  future,  in  the  absence 
of  such  a  combination  of  special  economic,  topographical  and  technical  considerations  as 
might  justify  exceptional  agreements  of  this  nature. 

Nevertheless,  the  following  remain  in  force... 

As  many  conventions  as  you  like  may  be  appended  here.  With  regard  therefore  to 
conventions  containing  conditions  which  conflict  with  the  principles  to  be  embodied 
in  our  conventions,  every  Power  can  maintain  in  force  agreements  already  concluded 
by  placing  them  under  the  aegis  of  Article  10.  There  is  therefore  no  need  for  us  to 
concern  ourselves  with  the  fact  that  some  existing  conventions  may  contain  provisions 
which  conflict  with  those  to  be  formulated  by  us.  With  regard  to  the  future,  we  have 
merely  to  refer  to  Article  20  of  the  Covenant,  which  1  have  already  quoted  ;  but  in  our 
view,  it  might  be  better  in  order  to  establish  complete  harmony,  to  add  the  following 
after  the  word  prejudice  :  ...  to  existing  international  conventions  or  those  subsequently 
concluded,  which,  in  the  opinion  of  the  Council  of  the  League  of  Nations,  are  not  contrary 
to  the  spirit  of  this  Convention...  We  should  thus  make  quite  sure  that,  for  the  future, 
there  would  be  no  possibility  of  concluding  conventions  contrary  to  the  spirit  of  that 
which  we  are  now  preparing.  The  essential  point  is  this  :  — it  may  well  happen  that 
the  Governments  of  certain  States  forget  to  mention  certain  existing  international 
conventions  which  may  not  harmonise  with  the  conventions  now  in  course  of  prepa- 
ration.    Should  this  occur,  such  existing  agreements  must  be  regarded  as  void. 

Our  view,  in  short,  is  that  the  terms  of  Article  20  of  the  Covenant  must  not  be  lost 
sight  of,  and  our  amendment  is  simply  intended  to  explain  that  what  we  are  about  to 
do  is  based  upon  this  article.  In  our  opinion,  Article  10  might  well  be  omitted,  pro- 
vided that  the  two  amendments  which  I  have  read  to  you  are  inserted  in  the  Preamble. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  entirely  agree  with  the  amendments 
proposed  by  the  Italian  Delegation.  In  our  opinion, — and  1  think  that  this  is  beyond 
dispute, — Article  10  of  the  draft  submitted  to  the  Committee  is  contrary  to  the  terms 
of  Article  23  of  the  Covenant  of  the  League  of  Nations.     In  our  view,  therefore,  the 
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Italian  Delegation  is  entirely  justilied  in  moving  this  amendment.  The  Chilian  Dele- 
gation had  intended  to  raise  this  question  in  connection  with  Article  10,  but  since  the  Ita- 
lian Delegation  has  anticipated  us,  we  have  no  objection  to  supporting  the  present 
proposal. 

The  Chilian  Delegation  had  made  another  proposal,  but  1  will  refrain  from  pulling 
it  forward  until  the  Committee  has  come  to  a  decision  with  reference  to  the  Italian 
amendment. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  I  should  remind  you  that  the 
Italian  Delegate  has  really  handed  in  two  amendments.  The  first  consists  in  the  addi- 
tion, after  the  word  prejudice,  of  the  words  to  existing  international  conventions  or  those 
subsequently  concluded...  and  the  second  consists  in  adding  ...  which  in  the  opinion  of  the 
Council  of  the  League  of  Nations  are  not  contrary  to  the  spirit  of  this  Convention. 

M.  VALLOTTON  (Switzerland ;  speaking  in  French).  —  On  behalf  of  the  Swiss  Delega- 
tion I  ask  that  this  question,  which  presents  considerable  difficulty  should  be  referred 
to  another  sub-committee.  In  my  opinion  we  can  postpone  a  decision  upon  the  Italian 
proposal.  I  do  not  think  that  we  can  transpose  a  portion  of  Article  23  of  the  Covenant 
and  embody  it  in  another  convention.  When  a  text  states  that  a  certain  course  will 
be  adopted,  subject  to  the  provisions  of  some  other  conventions,  this  reservation  ap- 
plies to  the  measures  to  be  taken,  and  I  consider  that,  in  spite  of  the  value  of  the  Ita- 
lian proposal,  we  should  not  adopt  it  because,  by  so  doing,  we  should  appear  to  be  inter- 
preting the  Covenant,  and  this  is  not  within  our  competence.  It  is  for  the  authors 
of  the  Covenant  to  consider  whether  any  reservations  which  may  have  to  be  made 
should  be  expressly  included  in  particular  conventions.  In  short,  1  consider  that  the 
Italian  proposal  is  calculated  to  place  us  in  a  very  difficult  position,  and  that,  before 
continuing  the  discussion  further,  it  should  be  dealt  with  by  a  sub-committee. 

M.  SERRUYS  (France;  speaking  in  French).  —  The  question  which  has  just  been 
raised  is  one  of  the  most  important  which  has  been  before  the  Committee  since  the 
beginning  of  our  labours.  The  object  of  the  Italian  proposal  -and  it  is  a  very  sound  one, 
■ — is  to  avoid  dealing,  either  in  the  Preamble  or  in  Article  10,  with  various  important 
questions  affecting  a  large  number  of  States,  and  relating  to  the  definition  of  their 
contractual  status  with  regard  to  other  States.  Two  facts,  however,  transpire  from 
the  statements  which  have  been  made.  In  the  first  place,  there  is  a  connection  with 
the  Covenant,  and  there  is  a  difference  of  opinion  with  regard  to  this  connection;  in 
the  second  place,  there  is  a  connection  with  Article  10,  and  a  difference  of  opinion  also 
exists  with  regard  to  this. 

With  reference  to  the  Covenant,  the  Italian  Delegate  has  told  us  that  his  proposal 
exactly  reproduces  the  terms  of  Article  23  of  the  Covenant,  and  that  Article  10  of  the 
Draft  Convention  is  merely  a  copy  of  Article  20  of  the  Covenant.  M.  Vallotton,  on 
the  other  hand,  states  that  the  provisions  of  Article  23  cannot  be  interpreted  in  this 
way,  and  M.  Alvarez,  states  that  Article  10  of  the  Draft  Conventions  is  contrary  to  the 
spirit  of  the  Covenant. 

Here  we  have  two  diametrically  opposite  views.  Various  interpretations  are  also 
given  with  regard  to  the  connection  between  these  articles.  If  I  understand  M.  Alvarez 
aright,  he  has  told  us  that  Article  10  of  the  Draft  Convention  refers  to  bilateral  conven- 
tions, and  Article  23  of  the  Covenant  to  international  conventions.  Having  regard  to 
the  atmosphere  of  uncertainty  prevailing  in  connection  with  these  points  and  also 
their  extreme  importance,  I  think  that  we  should  refrain  from  any  premature  decision 
upon  them.  In  my  opinion,  therefore,  we  should  not  refer  the  matter  to  a  sub-committee, 
for  I  consider  that  it  is  the  Committee  itself  which  should  deal  with  a  question  of  such 
importance  and  examine  any  views  and  solutions  which  may  be  advanced.  A  few 
persons  who  are  merely  in  a  position  to  draw  up  a  brief  report,  cannot  satisfactorily 
deal  with  a  question  of  such  importance.  I  am  very  much  in  favour  of  sub-committees 
in  regard  to  technical  questions,  but  not  in  regard  to  questions  upon  which  each  one 
of  us  has  to  state  his  views  and  pronounce  an  opinion.  Since  the  solution  of  this  ques- 
tion may,  to  a  certain  extent,  be  dependent  upon  that  decided  upon  for  the  preceding 
articles,  I  recommend  that,  instead  of  referring  the  matter  to  a  sub-committee,  the 
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Preamble  should  be  taken  together  with  Arlicle  10  for  the  purpose  of  this  proposal. 
In  my  opinion,  it  is  impossible  to  separate  the  two  things. 

My  proposal,  therefore,  is  that  the  Italian  amendment  should  be  separated  from 
the  Preamble,  and  consideration  of  it  deferred  until  we  consider  Article  10.  If  we 
decide  that  Article  10  is  to  be  retained,  we  can  then  adapt  the  Italian  proposal  accor- 
dingly. If,  on  the  other  hand,  we  consider  that  the  Italian  proposal  constitutes  the 
best  method  of  dealing  with  the  question  raised  by  Article  10 — and  at  first  sight  I  am 
rather  inclined  to  favour  this  view — I  wish  to  avoid  committing  myself  until  I  have  been 
able  to  form  an  opinion  with  regard  to  any  obligations  brought  to  light  during  the  dis- 
cussion of  the  subsequent  articles.  I  therefore  request  that  this  question  should  be 
separated  from  the  Preamble  and  reserved  until  we  come  to  examine  Article  10. 

M.  VALLOTTON  (Switzerland;  speaking  in  French). — I  am  prepared  to  accept 
the  French  Delegate's  proposal. 

M.  TSANG-OU  (China;  speaking  in  French). — 1  would  remind  the  Committee  that 
Article  10  was  inserted  in  the  Convention  as  a  result  of  a  statement  of  the  position.  On 
the  other  hand,  Article  12  was  inserted  in  order  to  some  extent  to  counterbalance  Ar- 
ticle 10. 

Since  the  Italian  amendment  raises  the  question  of  the  terms  of  Article  23  of  the 
Covenant,  I  should  like  to  know  why  we  have  alluded  to  paragraph  1  of  Article  23,  but 
have  made  no  reference  to  paragraph  (e),  which  deals  with  equitable  treatment  for  com- 
merce. I  am  therefore  in  entire  agreement  with  the  French  proposal,  because  in  my 
opinion  Articles  10  and  12  and  the  Preamble  arc  quite  inseparable. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).— The  British  Delegation  would 
be  very  glad  if  this  question  could  be  discussed  in  conjunction  with  Article  10,  as 
proposed  by  the  French  Delegation.  May  I  suggest  that  this  proposal  should  be  put  to 
the  Committee,  in  order  to  end  the  discussion  ? 

M.  MATSUDA  (Japan;  speaking  in  French). — The  Japanese  Delegation  has  put 
forward  certain  amendments  to  Article  10  (1).  Should  the  Committee  decide  to  deal 
with  the  question  raised  by  the  Italian  Delegation  when  the  time  comes  to  discuss 
Article  10,  I  will  state  our  views  with  regard  to  the  Italian  amendment  when  that 
article  is  brought  up  for  consideration. 

The  CHAIRMAN  (speaking  in  French). — I  propose,  then,  that  the  discussion  on 
the  Preamble  be  postponed  until  we  come  to  Article  10. 

M.  BIGNAMI  (ltaly;speakingin  French). — I  accept  your  suggestion,  Mr.  Chairman. 

THE  CHAIRMAN  (speaking  in  French). — The_ Italian  Delegation  agrees  that  the 
discussion  on  the  Preamble  should  be  postponed  and  taken  in  connection  with  that  on 
Article  10.     If  no-one  has  any  objection,  this  course  will  be  adopted. 


DISCUSSION  OF  ARTICLE  2 

W    now  come  to  Article  2,  which  reads  as  follows  : — 

Subject  to  the  stipulations  contained  elsewhere  in  this  Convention,  the  measures  taken 
by  the  High  Contracting  Parties  for  the  regulation  and  execution  of  traffic  in  transit  across 
the  territories  situated  under  their  sovereignty  or  authority,  shall  facilitate  the  free  transit 
of  persons,  goods,  mails  and  postal  parcels,  vessels,  coaching  and  goods  stock,  or  other  means 
of  transport,  by  rail  and  waterway,  by  the  routes  most  convenient  for  international  transit, 
it  being  understood  that  the  crossing  of  territorial  waterways  is  free.  No  distinction  whatever 
shall  be  made,  as  to  the  nationality  of  persons,  the  flag  flown  by  vessels,  the  origin,  points 
of  departure,  entry,  exit  or  destination,  or  ownership  of  goods,  mails  or  postal  parcels, 
coaching  and  goods  stock,  or  other  means  of  transport  in  transit. 


(1)  For  the  Japanese  Amendment  to  Article  10,  see  p.  96. 
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We  will  now  read  the  French  amendment,  which  proposes  that  Article  2  should  he 
worded  as  follows  : — 

Subject  to  the  stipulations  contained  elsewhere  in  this  Convention,  the  measures  taken, 
in  conformity  with  their  own  laws,  for  the  regulation  and  execution  of  traflic  in  transit,  by 
the  Powers  across  whose  territory  the  transit  takes  place,  shall  facilitate  the  free  transit  of 
persons,  goods,  luggage,  vessels,  coaching  and  goods  stock  or  other  means  of  transport,  by 
rail  and  waterway  across  the  territories  situated  under  the  sovereignty  or  authority  of  the  said 
Powers,  and  by  the  routes  in  use  convenient  for  international  transit.  No  distinction  whatever 
sball  be  made  as  to  the  nationality  of  persons,  the  flag  flown  by  vessels,  the  point  of  origin, 
departure,  entry,  exit  or  destination,  or  the  ownership  of  goods,  coaching  and  goods  stock, 
or  other  means  of  transport  in  transit. 

M.  SERRUYS  (France;  speaking  in  French). — The  object  of  the  amendment 
proposed  by  us  is  perfectly  clear.  It  is  Lo  sustitute  one  phrase  for  another  in  the 
text  submitted  to  us.  The  text  before  us  says  and  by  the  routes  most  convenient. 
This  is  somewhat  ambiguous.  Briefly,  it  appeared  to  us  that  there  would  be  a  sufficient 
guarantee  if  we  were  simply  to  say  routes  convenient.  As  a  matter  of  fact,  if  we  adopt  the 
expression  routes  most  convenient  we  should  be  acting  rashly  and — I  would  add — should  be 
opening  the  door  to  disputes,  wereas  what  we  all  desire  is  that  transit  should  he  conducted 
by  convenient  routes, — it  does  not  matter  which  routes,  so  long  as  they  are  convenient. 
Then,  having  eliminated  this  possible  cause  of  dispute  by  putting  routes  convenient 
instead  of  routes  most  convenient — we  fail  to  grasp  the  meaning  of  this  superlative — 
we  would,  in  addition,  introduce  a  further  idea,  all  routes  in  use  convenient.  What 
does  this  expression  signify?  It  means,  not  merely,  the  routes  convenient  at  the 
time  of  signature,  but  at  any  time  when  transit  may  be  required.  We  wished  to 
introduce  an  idea  expressed  by  the  British  Delegation  which  at  that  time  seemed 
untranslatable,  that  is  to  say,  for  the  time  being.  1  think  the  text  suggested  by  us 
contains  two  improvements  on  this  point;  it  gives  an  explanation  and  also  provides 
a  guarantee. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French). — I  notice  that  the  French 
amendment  further  contains  the  words  in  conformity  with  their  own  laws.  1  do  not 
think  that  the  French  Delegate  has  explained  the  object  of  this  amendment. 

M.  SERRUYS  (France;  speaking  in  French). — That  is  a  mere  question  of  drafting, 
whereas  the  rest  is  a  fundamental  question.  It  merely  carries  out  a  principle  which 
has  been  clearly  established  since  the  outset  of  our  work;  it  emphasises  the  fact  that 
these  measures  will  be  taken,  not  in  virtue  of  an  international  text,  but  on  the  respon- 
sibility of  each  particular  State, — which  may  then  be  called  upon  to  justify  its  action 
before  a  court  of  justice.  I  consider  that  it  is  absolutely  necessary  to  emphasise  the 
fact  that  each  State  is  responsible  for  the  measures  taken  for  the  regulation  and  forward- 
ing of  traffic,  and  that  each  State  may  be  allowed  complete  legislative  authority  in 
this  respect,  without  interference.  The  motive  which  led  us  to  suggest  routes  conve- 
nient rather  than  routes  most  convenient  also  induced  us  to  make  certain  other  slight 
alterations,  upon  which  we  can,  I  think,  readily  agree. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).— In  my  opinion  this  phrase 
has  more  in  it  than  that.  I  think  it  might  be  construed  to  mean  that  each  State  re- 
mains entirely  free  to  take  such  action  as  its  legislation  admits,  whereas  I  interpret 
the  Convention  as  meaning  that  each  State  is  bound  to  make  its  own  legislation  con- 
form to  it.  In  these  eireiinisliinces  I  think  that  the  addition  proposed  by  the  French 
Delegation  is  inadvisable,  not  to  say  dangerous.  Much  lo  my  regret,  I  am  unable  to 
accept  il. 

M.  1I()LCK-C()l.l)l.\(i  (Denmark;  speaking  in  French).— I  should  like  to  make 
one  small  point  with  regard  to  the  original  wording  of  the  article.  In  the  tenth  line 
appear  the  words  on  tie  la  qualile  ilcs  /tro/irielaires,  des  merchandises  (or  the  ownership 
of  goods...).  The  French  text  contains  a  comma  which  in  my  opinion  perverts  I  be 
meaning.    Similarly,  on  page  'in  ol  the  Great  Book  (French  text))  at  the  beginning 
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of  the  last  paragraph  hut  one  (1)  appear  the  words  qualite  du  proprietaire  (ownership). 
The  same  mistake  appears  in  the  amendment  handed  in  by  the  Japanese  Delegation, 
which  also  refers  to  the  qualite  des  proprietaires,  des  marchandises ;  it  will  be  seen  that 
the  same  comma  occurs.  I  notice,  however,  that  in  the  amendment  proposed  by  the 
French  Delegation  the  comma  is  struck  out  of  this  phrase.  1  think  the  sense  would 
be  clearer  if  there  were  no  comma  between  des  proprietaires  and  des  marehandises. 

M.  ALVAREZ  (Chile;  speaking  in  French). — The  motion  handed  in  by  the  Chilian 
Delegation  relates  to  the  form  only  and  not  to  the  substance  ot  the  article.  We  pro- 
pose to  delete,  in  Article  2,  the  words  across  the  territories...  or  authority,  the  word  the 
in  the  phrase  shall  facilitate  the,  free  transit,  the  words  of  persons...  international  transit, 
and  also  the  last  sentence  of  the  article.  The  Chilian  Delegation  considers  that  this 
portion  of  the  article  is  merely  a  repetition  of  that  which  is  laid  down  in  Article  1  and 
elsewhere  in  the  Convention.  In  our  opinion,  this  part  of  the  text  confuses  the  issue, 
or   at    all    events   overloads    the    article. 

M.  SERRUYS  (France;  speaking  in  French). — My  reply  to  both  M.  Lankas  and 
M.  Alvarez  is  that  they  have  misunderstood  the  meaning  of  the  phrase  to  which  M.  Lan- 
kas very  rightly  called  my  attention,  for  1  had  failed  to  comment  on  it. 

The  fact  that  wTe  have  introduced  the  words  in  confirmity  with  their  own  laws  does 
not  imply  that  we  have  the  remotest  intention  of  ever  making  use  of  our  own  legisla- 
tion as  a  means  of  thwarting  the  carrying  out  of  the  Convention.  Assuming  that  we 
sign  a  convention,  and  that  our  legislation  in  any  way  conflicts  with  the  terms  of  this 
convention,  there  is  only  one  thing  for  us  to  do,  and  that  is  to  bring  the  former  into  har- 
mony with  the  latter.  We  consider,  however,  that  any  measures  taken  by  us  are  taken 
on  our  own  initiative  and  in  conformity  with  our  own  laws.  Our  intention  was  to 
aviod  the  possibility  of  external  intervention  on  the  ground  that  such  and  such  a  mea- 
sure was  not  in  conformity  with  the  intentions  of  the  Green  Book;  and  certain  views  ad- 
vanced here  prove  that  the  reservation  which  I  have  made  is  not  entirely  superfluous. 
In  short,  our  intention  is  to  avoid  the  possibility  of  being  told  that  some  measure,  adopt- 
ed in  conformity  with  our  sovereign  rights  and  legislation,  is  not  in  accordance  with 
the  terms  of  some  book,  text  or  discussion,  etc. 

Whenever  it  can  be  said  that  such  and  such  a  measure  taken  by  us  is  not  in  confor- 
mity with  the  terms  of  the  Convention,  there  will  be  one  thing,  and  one  only,  for  us 
to  do,  and  that  is  to  make  our  legislation  conform  to  the  Convention.  No  one  here  has 
the  least  intention  of  quibbling  in  order  to  violate  the  spirit  of  the  Convention.  In 
my  opinion,  however,  it  is  well  to  state  that,  though  we  are  bound  to  make  our  laws 
conform  to  the  terms  of  the  Convention,  we  are  entitled  to  adopt  measures  based  on 
the  laws  of  our  own  country,  provided  we  conform  to  the  spirit  and  the  letter  of  the 
Convention.  This,  and  this  alone,  was  my  motive  for  suggesting  the  insertion  of  the 
phrase  in  question. 

M.  NEUJF]AN  (Belgium;  speaking  in  French). — I  am  very  glad  to  hear  the  expla- 
nation given  by  M.  Serruys,  but  I  cannot  avoid  sharing  to  some  extent  the  scruples 
of  the  Delegate  for  Czecho- Slovakia.  The  phrase  in  conformity  with  their  own  laws 
either  means  nothing  else  or,  constitutes  a  condition  restricting  freedom  of  transit.  I  f  a 
restriction  is  intended,  the  Belgian  Delegation  cannot  accept  it.  If  the  phrase  is  super- 
fluous, why  put  it  in,  since  it  arouses  a  feeling  of  uneasiness?  1  would  add  that,  if  the 
intention  is  to  emphasise  respect  for  national  law  and  sovereign  rights,  this  principle 
is  affirmed  in  the  Preamble,  and  all  kinds  of  guarantees  are  provided  to  ensure  its  main- 
tenance. I  would  therefore  urge  the  French  Delegation  to  withdraw  this  phrase  which, 
in  ray  opinion,  constitutes  an  element  of  real  danger. 

M.  SERRUYS  (France;  speaking  in  French). — I  realise  that  there  may  he  some 
doubt  as  to  the  meaning  of  these  words;  1  simply  inserted  them  with  the  intention  of 
reserving  the  rights  of  all  who  sign  this  Convention,  and  of  enabling  them  to  adhere  to 
it  fully  and  completely  without  any  scruples  on  the  ground  of  national  interests.     By 

(II  See  \>.  1>K7. 
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the  insertion  of  those  words,  I  intended  to  safeguard  the  interests  protected  by  national 
procedure,  if  not  by  national  law.  But  since  it  is  merely  a  question  of  procedure,  and 
since  the  effect  of  the  article  will  be  exactly  the  same,  1  have  no  objection  whatever  to 
withdrawing  these  words.  They  merely  imply  a  recognition  of  the  right  of  each  State 
to  use  its  own  judgment  in  taking  the  necessary  measures.  I  realise  that  certain  dele- 
gations, to  whose  opinion  I  attach  the  greatest  possible  weight,  because  1  know  that 
it  is  authoritative,  prefer  that  these  words  should  not  be  inserted  in  the  article.  For 
my  part  I  am  perfectly  willing  to  withdraw  them. 

The  CHAIRMAN  (speaking  in  French). — If  no  one  else  wishes  to  speak,  I  will 
put  Article  2  to  the  vote,  with  the  new  wording  proposed  by  the  French  Delegation.  1 
will  read  the  amended  text  once  more  : — 

Art.  2.  —  Subject  to  the  stipulations  contained  elsewhere  in  this  Convention,  the  measures 
taken  for  the  regulation  and  execution  of  traffic  in  transit,  by  the  Powers  across  whose  terri- 
tory the  transit  takes  place,  shall  facilitate  the  free  transit  of  persons,  goods,  luggage,  vessels, 
coaching  and  goods  stocks  or  other  means  of  transport,  by  rail  and  waterway  across  the 
territories  situated  under  the  sovereignty  or  authority  of  the  said  Powers,  and  by  the  routes 
in  use  convenient  for  international  transit.  No  distinction  whatever  shall  be  made  as  to 
the  nationality  of  persons,  the  flag  flown  by  vessels,  the  point  of  origin,  departure,  entry, 
exit  or  destination,  or  the  ownership  of  goods,  coaching  and  goods  stock,  or  other  means  of 
transport  in  transit. 

The  text  was  adopted,  30  voting  for. 

The  CHAIRMAN  (speaking  in  French). — We  will  now  deal  with  the  amendment 
banded  in  by  the  Brazilian  Delegation.  I  call  upon  M.  Barboza  Carneiro  of  the  Brazi- 
lian Delegation  to  explain  his  amendment. 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).— The  amendment  pro- 
posed by  the  Brazilian  Delegation,  consists  in  the  addition  of  the  following  paragraph 
to  Article  2  :  — 

States  whose  means  of  transport  benefit  by  the  advantages  accorded  under  this  article 
undertake  not  to  establish  preferential  transport,  tarill's  in  favour  of  their  nationals  and  to  the 
detriment  of  nationals  of  the  countries  through  which  the  transit  takes  place. 

The  Brazilian  Delegation  asks  that  this  question  should  be  referred  for  consideration 
by  a  sub-committee,  which,  should  it  see  fit,  would  also  consider  the  best  form  for  a 
text  to  safeguard  to  some  extent  the  rights  of  countries  of  transit,  to  be  proposed  to 
the  Committee  for  insertion  in  the  Convention. 

The  Brazilian  Delegation,  therefore,  proposes  that,  before  discussion  in  Committee, 
its  amendment  should  be  referred  to  a  sub-committe  composed,  subject  to  their  con- 
sent, of  the  Belgian,  British,  French,  Italian,  Japanese  and  Netherlands  Delegations. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  It  appears  to  me  that  this 
is  a  very  important  matter  which  seems  scarcely  ripe  for  treatment  by  a  sub-committee 
at  the  present  stage.  If  I  have  rightly  understood  the  Brazilian  Delegate  in  an  infor- 
mal talk  which  we  had  upon  the  matter,  he  has  in  his  mind  a  difficulty  which  is  entirely 
worthy  of  our  consideration.  At  first  sight,  he  appears  to  be  proposing  a  remedy 
very  much  more  extensive  than  the  evil  with  which  he  wishes  to  deal, — a  remedy 
which  is  probably  outside  our  competence  and  which,  as  I  think  I  can  explain  to  him, 
would  not,  in  effect,  remove  the  particular  grievance  which  he  has  in  mind.  I  suggest 
that  some  of  the  delegates  who  are  interested  in  this  matter  should  meet,  not  as  a 
sub-committee  of  this  Committee,  but  as  individuals,  and  talk  things  over.  Until  the 
matter  has  been  brought  a  stage  further,  it  is  surely  not  right  to  propose  a  technical 
sub-committee,  which  would  be  quite  in  the  air  as  to  the  course  to  be  pursued.  I  there- 
fore recommend  that  this  matter  should  be  postponed  and  discussed  informally,  so 
that  something  suitable  for  reference  to  a  sub-committee  can  be  laid  before  the  Com- 
mittee. 
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The  CHAIRMAN  (speaking  in  French).  The  Officers  of  the  Conference  consider 
this  to  he  an  excellent  suggestion.  If  there  is  no  objection,  the  discussion  of  the  Bra- 
zilian amendment  will  be  postponed  (1).  There  still  remain  two  amendments  to  Ar- 
ticle 2, — those  of  the  Serb-Croat-Slovene  and  Roumanian  Delegations.  The  Officers 
of  the  Conference  are  of  opinion — and  I  hope  that  you  will  agree — that,  in  view  of 
the  decisions  taken  with  regard  to  Article  1,  there  is  no  occasion  to  vote  upon  these 
two  amendments. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  In  my  opinion  the  Bra- 
zilian amendment  should  be  considered  at  the  same  time  as  Article  4,  which  refers  to 
charges. 

The  CHAIRMAN  (speaking  in  French).  —  The  Brazilian  Delegation  has  proposed 
it  as  an  amendment  to  Article  2.  At  the  suggestion  of  the  British  Delegate,  the  dele- 
gates concerned  in  the  question  will  discuss  it  amongst  themselves,  as  the  question  is 
not  yet  ready  for  discussion,  and  the  amendment  will  be  considered  at  a  later  date.  If 
there  is  no  opposition  I  will  consider  the  discussion  of  the  Brazilian  amendment  to  be 
postponed. 

Does  anyone  else  wish  to  speak  on  Article  2? 

Article  2  was  adopted  in  the  form-  in  which  it  was  read. 


DISCUSSION  OF  ARTICLE  3 

The  CHAIRMAN  (speaking  in  French).  —  We  now  come  to  Article  3,  the  text  of 
which  is  as  follows  : — 

Duties.  — ■  Persons,  goods,  mails  and  postal  parcels,  vessels,  coaching  and  goods  stock, 
or  other  means  of  transport  in  transit,  shall  be  exempt  fron  any  special  duties  in  respect  of 
their  entry,  exit,  or  transit ;  nevertheless,  on  goods  in  transit  there  may  be  levied  duties  in- 
tended solely  to  defray  legitimate  expenses  of  supervision  and  administration  incurred  on 
account  of  such  transit  by  the  Powers  over  whose  territory  it  takes  place.  The  sum  total 
of  the  dulies  levied  under  this  head,  which  must  not,  in  any  case,  exceed  that  of  the  duties 
charged  on  free  imports,  may,  however,  be  reduced,  or  even  abolished,  on  certain  routes. 

I  call  upon  M.  Matsuda,  the  Japanese  Delegate,  who  has  an  amendment  to  propose. 

M.  MATSUDA  (Japan;  speaking  in  French).  —  The  amendment  proposed  by  the 
Japanese  Delegation  is  to  the  effect  that  the  following  addition  should  be  made  at  the 
end  of  Article  3  : — 

No  distinction  whatever  shall  be  made  as  to  the  nationality  of  persons,  the  flag  flown  by 
vessels,  the  origin,  points  of  departure,  entry,  exit,  or  destination,  or  the  ownership  of  goods, 
mails  or  postal  parcels,  coaching  and  goods  stock  or  other  means  of  transport  in  transit. 

The  same  clause  is  contained  in  Article  2,  and  it  appeared  to  us  advisable  to  insert 
it  in  Article  3  in  order  to  avoid  any  possible  misinterpretation.  I  think  that  the  Com- 
mittee will  agree  with  us  on  this  point.  I  would  add  that,  if  the  Committee  so  desires, 
I  should  be  satisfied  if  this  interpretation  were  inserted  in  the  Minutes. 

The  CHAIRMAN  (speaking  in  French).  —  Before  proceeding  with  the  discussion 
on  the  Japanese  amendment,  I  suggest,  if  the  Japanese  Delegate  agrees,  that  we  begin 
by  dealing  with  the  amendments  referring  to  the  actual  text  of  the  article. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  may  say  in  passing  that 
we  are  entirely  in  agreement  with  the  views  of  the  Japanese  Delegation  with  regard  to 
their  amendment,  but  I  think  that  the  amendment  which  I  have  handed  in  should  be 
dealt  with  first. 


(1)  For  continuation  of  this  discussion  soe  p.  183. 
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In  line  3  of  Article  3,  after  the  word  nevertheless  we  wish  to  take  out  the  word  goods 
and  insert  such  traffic.  It  is  quite  a  small  point,  hut  I  think  it  must  be  admitted  that 
the  cost  of  supervision  of  transit  may  be  appreciable  in  regard  to  persons  as  well  as  in 
regard  to  goods,  and,  therefore,  we  ought  not  to  ho  limited  entirely  to  goods  in  this 
matter.  For  example,  I  think  that  most  countries  make  a  charge  for  visas  for  pass- 
ports. Charges  of  that  kind  ought  to  be  covered,  and  I  therefore  propose  to  say 
traffic  instead  of  goods. 

Then,  in  line  6,  we  propose  to  insert  the  words  not  exceeding  an  allowance  reasonably 
required  for  this  purpose,  in  order  to  place  a  limit  on  the  charges  that  may  be  made.  I 
see  that  there  is  an  Italian  amendment  which  is  practically  the  same.  I  imagine  that 
the  wording  of  all  our  amendments  will  be  finally  considered  by  the  Drafting  Com- 
mittee, but  it  seems  to  us  that  in  order  to  be  clear  on  this  point,  we  shall  need  a  limit 
of  this  kind.  It  is  not  enough  simply  to  say  that  the  duties  must  be  intended  to  defray 
legitimate  expenses;  they  must  not  only  be  intended  to  defray,  but  they  must  not  be 
more  than  are  reasonably  necessary  to  defray. 

The  necessity  for  these  words  is  increased  if  you  accept  the  third  amendment  which 
we  have  to  propose,  and  which  1  observe  is  also  proposed  by  a  large  number  of  other 
delegations,  that  is  to  say,  the  omission  of  the  words  the  sum  total  of  the  duties  levied 
under  this  head...  must  not  in  any  case,  exceed  that  of  the  duties  charged  on  free  imports. 
I  think  it  must  have  occurred  to  many  of  the  delegations  that  this  is  a  somewhat 
artificial  rule,  to  which  the  practice  of  many  countries  does  not,  and  perhaps  cannot, 
be  made  to  conform. 

I  should  add  that  the  remaining  words  at  the  end  of  Article  3  to  the  effect  that  the 
sum  total  of  these  duties  may,  however,  be  reduced,  or  even  abolished,  on  certain  routes 
appear  to  us  either  unnecessary  or  dangerous.  I  am  inclined  to  think  that  those  who 
have  put  in  these  words  must  have  had  in  mind  the  adjustment  of  railway  charges 
under  Article  4.  We  could  hardly  admit  that  transit  duties  to  cover  the  expenses  of 
supervision  should  be  different  on  different  routes.  We  therefore  propose  to  omit 
the  last  sentence  and  insert  the  other  amendments  which  I  have  read. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  The  British  Delegate  has  just  stated 
that  the  Italian  Delegation  had  handed  in  an  amendment  on  exactly  the  same  lines  as 
that  of  the  British  Delegation.  In  our  amendment  we  propose  to  omit  the  last  sen- 
tence of  the  article  beginning  with  the  words  the  sum  total,  and  to  substitute  the 
words  the  sum  total  of  the  duties  levied  under  this  head  shall  be  reasonable  and  may, 
moreover,  be  reduced  or  even  abolished  on  certain  routes. 

The  reasons  for  our  amendment  are  as  follows.  The  establishment  of  a  definite 
ratio  between  duties  on  transit  traffic  and  imports  appears  rather  an  arbitraty  measure 
calculated  to  restrict  the  freedom  of  action  of  the  country  through  which  the  transit 
takes  place,  in  respect  of  the  free  importation  of  its  requirements,  without  producing 
any  tangible  result.  '  Moreover,  the  option  of  abolishing  the  normal  duties  on  certain 
routes  renders  the  uniformity  of  the  regime  entirely  illusory,  and  almost  amounts  to 
definite  recognition  of  a  differential  regime.  I  do  not  know  whether  the  Committee 
will  accept  the  substance  of  these  two  amendments;  if  it  does  so,  the  Italian  Delegation 
will  have  no  objection  to  the  adoption  of  the  British  proposal  to  the  effect  that  both 
amendments  be  referred  to  the  Drafting  Committee. 

M.  SEBBUYS  (France;  speaking  in  French).  — The  French  amendment  contains 
one  feature  in  common  with  the  amendments  handed  in  by  the  British  and  Italian 
Delegations.  All  three  are  intended  to  avoid  the  establishment  of  a  completely  arbi- 
trary relationship  between  transit  and  importation  dues, — a  point  which  has  been  fully 
brought  out  by  the  Italian  Delegate.  This  relationship  is  based  upon  an  economic  doc- 
trine which  1,  for  my  part,  cannot  accept.  I  am  therefore  inclined  to  think  that  it 
would  be  well  to  substitute  for  the  last  sentence  something  to  the  same  effect  as  the 
British  proposal.  In  my  opinion,  however,  the  text  is  not  yet  sufficiently  clear.  In 
short,  what  we  require  is  a  text  taking  into  account  all  the  features  of  the  British  and 
Italian  proposals  and  also,  up  to  a  certain  point,  the  features  of  the  French  proposal. 
1  therefore  think  that  it  should  be  left  to  us  to  prepare  a  joint  text  for  this  part  of  Ar- 
ticle 3  in  time  for  the  next  meeting.     I  think  that  we  shall  reach  an  agreement  without 
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difficulty,  but  it  is  not  easy  to  improvise  a  wording  during  the  meeting.  I  am  quite  sure 
that  we  shall  be  able  to  arrive  at  a  unanimous  agreement,  and  I  request  that  the 
matter  may  be  held  over. 

In  order  not  to  take  up  too  much  of  the  Committee's  time,  I  would  like  to  take  the 
present  opportunity  of  referring  to  the  Japanese  proposal.  In  principle,  I  see  no  objec- 
tion to  it,  but  in  view  of  the  fact  that  the  article  will  have  to  be  considered  once  more 
from  the  point  of  view  of  drafting,  I  should  like  to  ask  the  Japanese  Delegate  whether 
his  proposal  could  not  also  be  referred  to  the  Drafting  Committee,  more  especially 
since,  in  its  present  form,  it  cannot  be  inserted  in  any  part  of  the  article. 

The  CHAIRMAN  (speaking  in  French).  — ■  The  Chilian  Delegation  has  submitted 
an  amendment  which  is  now  superfluous.  The  same  applies  to  the  amendment  of 
the  Serbian  Delegation,  which  is  ruled  out  in  consequence  of  the  vote  taken  this  morn- 
ing.    I  now  come  to  the  amendment  handed  in  by  the  Roumanian  Delegation. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  We  are  prepared  to 
accept  the  amendment  putforward  by  the  Italian  Delegation. 

The  CHAIRMAN  (speaking  in  French).  —  1  would  suggest  that  the  question  be 
referred  to  a  Sub-Committee  composed  of  the  originators  of  amendments, — that  is  to 
say,  the  Rritish,  Italian,  French  and  Japanese  Delegates.  Would  the  Roumanian 
Delegate  also  like  to  be  a  member? 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Yes. 

The  CHAIRMAN  (speaking  in  French).  — ■  Has  anyone  any  objection?  The 
Committee  therefore  decides  to  refer  Article  3  to  a  Sub-Committee  (1),  composed  of 
Sir  Hubert  Llewellyn  Smith  (Great  Britain),  MM.  Bignami  (Italy),  Serruys  (France), 
Matsuda  (Japan),  and  Perietzeano  (Roumania). 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  The  paragraph  at  the  end 
of  the  French  amendment  is  of  an  entirely  different  nature;  1  do  not  know  whether  it 
should  be  dealt  with  by  our  Sub-Committee. 

M.  SERRUYS  (France;  speaking  in  French).  —  The  object  of  this  amendment  is 
to  reserve  an  unrestricted  right  to  apply  legislation  with  regard  to  taxation  on  turn- 
over, which  I  do  not  think  is  confined  to  France.     The  amendment  is  as  follows  : — 

It  is  understood  that  this  provision  does  not  affect  the  imposition  of  revenue  duties  in 
connection  with  transactions  which  may  take  place  during  the  warehousing  or  transportation 
of  goods  in  transit. 

Indeed  it  sometimes  happens  that  goods  imported  for  transit  and  warehoused,  are 
sold  whilst  in  the  warehouse.  This  transaction  is,  in  certain  countries, — and  espe- 
cially in  France, — subjected  to  a  tax.  In  France  this  tax  amounts  to  1.10%  of  the 
turnover.  You  will  notice  that  this  is  not  a  transit  due;  it  in  no  way  affects  the  scale 
of  transport  charges;  it  is  simply  a  revenue  tax  imposed  on  merchandise  in  connection 
with  which  a  commercial  transaction  has  taken  place.  Transit,  therefore,  is  not  affected, 
but  we  must  reserve  the  right  to  impose  this  tax.  I  attach  no  importance  to  the 
inclusion  in  the  Convention  itself  of  the  text  which  I  proposed.  I  shall  be  quite  content 
if  due  note  is  taken  of  it  in  the  records  of  the  meeting.  What  I  wish  to  avoid  is  the 
possibility  of  any  misunderstanding  with  regard  to  this  article.  We  are,  if  I  may 
say  so,  drawing  a  hard  and  fast  line  between  transport  charges  on  the  one  hand,  and,  on 
the  other,  taxation  in  connection  with  transit  and  all  revenue  duties  relating  to  com- 
mercial transactions.  This  distinction  must  be  drawn,  because  it  affects  not  only 
French  legislation  but  also  that  of  other  countries.     I  do  not  necessarily  ask  for  a  change 


(1)  See  p.  6lJ,  for  the  Report  of  this  Sub-Committee. 
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to  be  made  in  the  article  itself.-  if  you  consider  thai  a   note  in  the  records  of  the 
meeting  will  .suffice.  1  am  quite  ready  to  agree 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  We  fully  support  the  pro- 
posal made  by  the  French  Delegation  to  the  effect  that  something  of  this  kind  should 
appear  in  the  records  of  the  meeting.  We  are  unwilling  to  load  the  text  of  the  Con- 
vention unduly. 

The  CHAIRMAN  (speaking  in  French).  — We  are  agreed;  M.  Serruys'  reserva- 
tion will  be  noted  in  the  records  of  the  meeting. 


DISCUSSION  OF  ARTICLE  4 

The  CHAIRMAN  (speaking  in  French).  —  We  now  come  to  Article  4.  An  amend- 
ment has  been  proposed  by  the  British  Delegation;  I  think  that  here  again  it  is  a 
question  of  drafting.     The  Swedish  amendment  comes  next. 

M.  HANSEN  (Sweden;  speaking  in  French).  —  The  amendment  proposed  by  the 
Swedish  Delegation  involves  the  substitution  of  the  words  tariffs  which  shall  be 
reasonable  according  to  the  general  principles  governing  the  tariffs  applied  on  the  railways 
in  question  for  the  words  tarifis  which  shall  be  reasonable. 

Our  motive  for  advocating  this  change  is  that,  in  our  opinion,  no  reasonable  rail- 
nay  tariffs  exist.  The  methods  employed  in  fixing  tariffs  vary  in  almost  every  coun- 
try. Tariffs  are  essentially  dependent  upon  the  volume  of  traffic,  and  upon  the  reve- 
nue which  it  is  desired  to  obtain  from  operation.  Even  when  we  have  adopted  these 
two  principles,  the  fact  remains  that  technical  principles  (for  instance  the  proportion, 
fixed  between  the  mileage  rate  applied  to  long  and  short  distances)  differ  in  the  more 
important  countries  such  as  England,  France  and  the  United  States,  and  it  is  impos- 
sible to  say  that  any  one  of  these  methods  is  the  only  right  one. 

From  another  point  of  view,  the  object  of  the  Transit  Convention  is  not  at  all  to 
lay  down  general  rules  to  be  followed  by  the  various  countries  in  fixing  these  tariffs, 
but  simply  to  ensure  that  transit  traffic  is  accorded  treatment  as  favourable  as  that 
accorded  to  internal  or  export  traffic.  We  therefore  share  the  opinion  recently  express- 
ed in  the  Committee  by  the  Czecho-Slovakian  Delegate,  M.  Lankas,  who  mentioned  in 
particular  that  normal  internal  rates  should  also  bo  applied  to  transit  traffic,  and  that 
the  only  exceptions  authorised  applied  to  rates  introduced  for  the  benefit  of  certain 
special  industries. 

In  our  view,  the  wording  which  we  have  proposed  expresses  these  points  better 
than  the  existing  text;  but  it  is,  of  course,  possible  to  select  another  wording. 

M.  DE  WALTER  (Hungary;  speaking  in  French).  —  I  would  point  out  that  the 
amendments  proposed  respectively  by  the  Greek,  Swedish  and  Hungarian  Delegations 
are  interconnected.  The  Swedish  Delegation  suggests  the  application  of  tariffs,  in 
accordance  with  the  principle  of  general  scales  of  tarifis, — in  other  words,  general  tariff'.;. 
The  Greek  Delegation  proposes  the  application  of  internal  tariffs;  this  also  implies 
a  system  of  general  tariffs.  In  the  report  which  I  submitted  at  the  Eighth  Meeting  (1), 
I  explained  that  Hungary,  in  all  agreements  concluded  up  to  the  present  time,  had 
adopted  the  principle  of  absolute  and  reciprocal  equality  with  regard  to  the 
application  of  tarifTs.  This  involves  the  reciprocal  application  by  any  State,  under 
identical  conditions,  upon  the  same  route  and  in  the  same  direction,  of  the  same  rates 
for  traffic  despatched  by  any  other  State  which  accords  reciprocal  treatment,  as  for 
national  traffic. 

In  this  connection  I  agree  in  principle— but  in  principle  ony — with  the  two  amend- 
ments proposed  by  the  Greek  and  Swedish  Delegations,  because  I  am  also  of  opinion 
thai  I  he  expression  convenables  used  by  I  lie  French  Delegation,  or  raisonnables,  which 
appears  in  the  Draft  Convention,  is  capable  of  such  a  wide  interpretation  that  it  would 


(I)    See    ]>.     II. 
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almost  inevitably  lead  to  disputes.  For  this  reason  I  should  like  to  propose  a  wording 
for  this  clause  similar  to  that  contained  in  the  Convention  concluded  between  Italy 
and  Hungary,  and  on  the  lines  of  the  suggestion  which  I  ventured  to  make  during  the 
Eighth  Meeting, — namely,  the  application  of  identical  tariffs  under  identical  conditions, 
over  the  same  route  and  in  the  same  direction. 

The  second  Hungarian  proposal  is  merely  the  logical  outcome  of  this  principle  of 
equality,  which  necessitates  the  categorical  exclusion  of  any  possibility  of  creating 
conditions  favourable  to  a  country's  own  traffic  and  detrimental  to  that  of  other  Con- 
tracting Parties.  Such  conditions  would  make  the  general  application  of  this  prin- 
ciple impossible,  and  would  provide  each  State  with  the  means  of  affording  special 
privileges  to  its  own  traffic.  I  refer  to  conditions  such  as  that  the  goods  must  be  of 
home  origin,  that  they  must  be  delivered  direct  to  the  station  of  despatch,  and  that 
the  raw  or  semi-manufactured  material  of  privileged  classes  of  goods  must  be  wholly 
or  in  part  despatched  by  national  routes. 

M.  POL1TIS  (Greece;  speaking  in  French).  —  The  Greek  Delegation  bases  its 
policy  on  the  following  principles  : 

(1)  That  the  policy  of  protection  or  free  trade  employed  by  the  various  countries 
must  be  exclusively  carried  out  by  means  of  customs  tariffs,  bounties  or  direct  subsidies, 
and  not  by  means  of  transport  tariffs; 

(2)  That  the  establishment  of  tariffs,  as  regards  both  their  rates  and  the  method 
of  their  application,  is  a  domestic  question  to  be  settled  by  each  country,  and  cannot 
therefore  be  subjected  to  any  form  of  control  on  the  part  of  other  countries,  without 
affecting  the  sovereign  rights  of  the  country  in  question; 

(3)  That  transit  traffic,  no  matter  what  its  origin,  destination  or  nationality,  must 
be  treated  on  a  footing  of  complete  equality. 

In  the  light  of  these  principles  the  Greek  Delegation  considers  that  : 

(1)  The  first  part  of  Article  4,  which  lays  down  that  reasonable  tariffs  shall  be 
applied  to  transit,  should  be  omitted;  it  is  a  provision  which  does  not  mean  much, 
but  which,  nevertheless,  when  it  comes  to  be  applied,  may  well  give  rise  to  serious 
difficulties; 

(2)  A  new  paragraph  in  the  following  terms  should  be  added  at  the  end  of  the 
article  :  — 

The  participating  States  undertake  to  apply  to  transit  traffic  their  domestic  tariffs  in  force 
on  the  same  routes. 

This  addition  is  the  logical  outcome  of  the  deletion  of  the  iirst  part;  if  it  were  not 
inserted  we  might  be  suspected  of  wishing  to  apply  prohibitive  tariffs,  which  is  not 
our  intention  at  all.  In  order  to  avoid  the  possibility  of  such  an  interpretation,  we 
must  of  necessity  undertake  in  such  circumstances  to  apply  the  internal  tariff, — it 
being  understood,  of  course,  that  this  applies  to  goods  of  the  same  nature  travelling 
by  the  same  route  and  in  the  same  direction. 

M.  BIGNAMI  (Italy;  speaking  in  French).  — The  Italian  Delegation  cannot  accept 
the  amendment  of  the  Greek  Delegation.  We  have  ourselves  submitted  an  amendment 
to  Article  4,  which  is  intended  to  make  due  allowance  for  certain  conditions  peculiar 
to  each  State  in  the  application  of  tariffs. 

Article  4  states  that  : — 

The  High  Contracting  Parlies  undertake  to  apply tariffs  which  shall  be  reasonable 

and  proceeds  as  follows  : as  regards  both  their  rates  and  the  method  of  their  application, 

havig  regard  to  the  conditions  of  the  traffic,  including  considerations  of  commercial  com- 
petition between  different  routes. 

We  propose  to  add and  to  the  necessity  of  giving  preferential  treatment  to  special 

products. 

I  consider  that  a  Convention  of  this  kind  should  prevent  States  from  fixing  unduly 
high  tariffs  for  transit  traffic,  but  that  it  should  not  entirely  prohibit  States  from 
occasionally  fixing  lower  tariffs  for  their  own  goods  without  being  obliged  at  the  same 
time  to  grant  the  same  tariffs  to  goods  passing  through  the  country.  1  will  cite  an 
example,  taken  of  course  from  my  own  country,  Italy. 
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As  vmi  know.  Italy  is  a  countrj  ol  great  length,  and  there  is  a  great  difference  in 
agricultural  and  industrial  development  between  the  northern  and  southern  parts 
of  tlif  country.  For  Hiis  reason  we  naturally  make  every  effort  to  develop  the  industry 
.mil  agriculture  of  the  southern  portion  of  Italy  for  reasons  both  of  economic  policy 
and  justice.  It  was  said  just  now  that  the  development  of  certain  industries  could 
he  assured  hy  a  simple  alteration  in  the  customs  duties;  hut,  nevertheless,  greater 
advantages  can  he  ohtained  in  a  more  equitable  manner  by  means  of  transport  charges. 
In  our  endeavours  to  develop  the  southern  portion  of  Italy,  we  arc  at  times  obliged — 
and  in  fact  are  doing  so  at  the  present  moment — to  adopt  in  certain  particular 
cases  tariffs  which  are  below  the  cost  of  transport.  For  instance,  this  occurs  in 
connection  with  the  transport  of  oranges,  lemons  and  other  home — grown  foodst  nil's. 
Would  it  be  fair  to  grant  to  similar  goods  of  foreign  origin  which  arrive  at  Genoa 
and  cross  Italy  for  the  very  purpose  of  competing  with  our  produce  in  foreign 
markets,  the  same  greatly  reduced  tariffs  which,  as  1  have  already  said,  are  below  cost 
price  ? 

We  naturally  attach  very  great  importance  to  our  amendments.  We  consider 
that  in  these  circumstances  it  is  only  right  that  a  country  should  be  entitled  to  fix 
very  reduced  tariffs  for  its  own  goods,  without  being  obliged  to  grant  the  same  tariffs 
to  goods  in  transit.  Of  course,  there  should  be  an  obligation  not  to  fix  the  tariff  too 
high,  and  we  notice  that,  with  this  very  object,  the  word  reasonable  has  been  inserted 

here.     In  our  opinion,  therefore,  the  following  phrase  should  be  retained  :  tariffs 

which  shall  be  reasonable  as  regards  both  their  rates  and  the  method  of  their  application, 
having  regard  to  the  conditions  of  the  traffic,  including  considerations  of  commercial  com- 
petition between  different  routes.  We  also  desire  the  addition  of  the  words  :  and  to  the 
necessity  of  giving  preferential  treatment  to  special  products. 

By  laying  down  that  tariffs  must  be  reasonable,  the  misuse  of  tariffs  on  the  part 
of  certain  countries  may  be  prevented,  but  it  would  be  quite  unfair  to  forbid  a  country 
like  Italy,  which  has  special  requirements,  to  adopt  very  low  tariffs  which  are  justifiable 
on  grounds  of  equity  and  economic  policy. 


M.  WINIARSKI  (Poland;  speaking  in  French).  —  "1  was  under  the  impression 
that  the  object  of  the  General  Conference  was  to  approve  the  work  done  by  the  Com- 
mission,-— serious  work  in  which  nearly  all  the  delegations  took  part.  I  could  readily 
understand  that  delegations  which  had  not  followed  the  debates,  and  had  not  perhaps 
thoroughly  understood  the  decisions  taken,  might  require  an  explanation,  but  I  cannot 
understand  why  those  who  took  part  in  our  work  should  come  here  to  demolish  it." 

M.  Politis,  for  whom  I  have  a  very  great  regard  and  even  affection,  dating  from 
the  time  of  joint  labours  at  Paris,  will  forgive  me  for  repeating  the  words  which  he 
used  this  morning  (1)  in  connection  with  a  proposal  similar  to  that  which  has  just 
been  made.  Of  course  our  text  is  by  no  means  infallible, — it  is  not  a  text  ne  varietur — 
but  it  is  only  right  to  point  out  that  we  had  interminable  discussions  upon  this  point 
also,  and  that  the  text  before  us  is  the  result  of  ripe  reflection  and,  as  always,  of  a 
compromise. 

The  Polish  Delegation  is  not  altogether  satisfied  with  the  word  reasonable  in  the 
text.  We  must  bear  in  mind  that  a  tribunal  will  have  to  enforce  respect  for  this  word 
and  to  decide  disputes.  The  use  of  this  word  will  lead  to  very  lengthy  proceedings 
before  the  tribunal  of  the  League  of  Nations;  but  since  we  have  been  unable  to  find 
a  more  suitable  word,  it  will  perhaps  be  better  to  retain  it.  We  must  also  remember 
that  the  question  before  us  involves  interests  which,  though  not  always  reconcilable, 
are  nevertheless  legitimate  and  worthy  of  respect.  Perhaps  I  should  remind  you  of 
Hie  ancient  distinction  drawn  in  Roman  Law,  and  say  that  the  acceptance  of  the 
formula  proposed  by  the  Greek  Delegation  will  amount  to  a  damnum  emergens  for  the 
countries  traversed,  and  that  its  rejection  will  constitute  a  lucrum  cessans  for  States 
which  wish  to  send  their  produce  across  the  territory  of  another. 

1  will  not  repeat  all  the  arguments  in  favour  of  adopting  the  text  proposed.  The 
Polish  Delegation  entirely  agrees  with  the  views  expressed  by  the  Italian  Delegate. 


(!)  See  p.   '.j. 


—    65    — 

M.  SERRUYS  (France;  speaking  in  French).  —  I  should  like  to  summarise  the 
refeatures  of  a  debate  various  which,  owing  to  the  variety  of  the  subjects  referred  to,  is 
becoming  rather  confused.  We  have  before  us  a  number  of  proposals  which  vary  in 
degree  only,  and,  on  the  other  hand,  we  have  a  number  of  proposals  which  are  funda- 
mentally different.  One  view,  which  was  advanced  in  its  most  logical  form  by  the  Greek 
Delegation,  is  that  transit  tariffs  should  be  the  same  as  internal  tariffs.  This  view 
is  also  advanced  by  the  Hungarian  Delegation  in  a  somewhat  different  form;  there 
are  differences  with  regard  to  certain  points,  and  the  method  of  application  is  very 
slightly  modified,  but  the  principle  is  the  same.  Then  there  is  the  view  advanced  by 
the  Swedish  Delegation,  which  is  very  circumspect,  but  amounts  to  the  same  thing, 
since  it  lays  down  that  tariffs  which  shall  be  reasonable  according  to  the  general  prin- 
ciples governing  the  tariffs  applied  on  the  railways  in  question  should  be  adopted.  This 
implies  tariffs  which,  though  they  will  not  be  internal  tariffs,  will  closely  resemble  them. 
This  is  the  proposal  advanced  in  a  rigidly  theoretical  form  by  the  Greek  Delegation, 
in  an  applied  and  consequently  somewhat  different  form  by  the  Hungarian  Delegation, 
and  in  a  faintly  similar  but  somewhat  attenuated  form  by  the  Swedish  Delegation. 

All  these  proposals  embody  the  same  principle, — the  tariffs  to  be  applied  are  internal 
tariffs.  As  the  Polish  Delegate  has  stated,  this  policy  was  discussed  at  great  length 
during  the  Conference  at  Paris.  It  was  rejected  for  a  number  or  reasons,  but  I  will 
merely  quote  those  which  are  most  obvious.  One  reason  was  that,  as  a  general  rule, 
the  situation  varies  greatly  in  the  different  States,  and  it  is  impossible  to  lay  down 
a  general  rule  in  the  matter.  It  is  contrary  to  the  interests  of  some  States  to  apply 
their  domestic  tariffs,  to  certain  classes  of  products,  for  example ;  and  to  the  argu- 
ments advanced  by  the  Italian  Delegate  I  could  add  others,  drawn  from  the  present 
situation  of  my  own  country.  As  a  result  of  the  devastation  which  has  taken  place, 
we  have  to  reckon  with  the  fact  that  certain  industries  which  were  formerly  concentrated, 
are  now  decentralised.  In  the  textile  industry,  for  instance,  formerly  the  various 
processes  of  combing,  spinning  and  weaving  were  generally  concentrated  in  different 
towns;  now,  in  consequence  of  this  devastation,  the  spinning  industry  is  dead,  and 
in  order  to  revive  it  we  are  contemplating  the  introduction  of  special  tariffs  for  certain 
classes  of  goods.  The  matter  is  under  investigation,  and  comes  under  the  same 
heading  as  the  example  quoted  by  the  Italian  Delegate.  Here  is  an  instance  in 
which  an  internal  scale  of  tariffs,  lower  than  a  transit  scale,  is  justified;  but 
the  converse  may  also  be  justified.  Entirely  different  circumstances  may  there- 
fore arise  and,  by  establishing  a  general  rule,  we  should  fail  to  take  into  account  all 
possible  contingencies,  and  these  it  is  which  are  at  the  root  of  the  different  economic 
situations  prevailing  in  different  countries.  The  application  of  a  rigid  general  rule 
would  therefore  be  summum  jus,  summa  injuria.  I  think  that  we  must  avoid  in  any 
form  the  theory  of  the  compulsory  application  of  internal  tariffs  to  transit  traffic. 
I  would  here  like  to  point  out  to  the  Italian  Delegate  that  he  appears  to  be  arguing 
on  the  assumption  that  the  proposal  of  the  Greek  Delegation  is  already  embodied  in 
the  Convention.  He  is,  in  fact,  asking  permission  to  do  something  which  the  Convention 
does  not  forbid.  His  amendment,  therefore,  though  it  is  of  great  interest  and  consti- 
tutes a  valuable  guide  for  the  Committee  in  its  work,  appears  to  me  superfluous. 

There  is  another  amendment,  the  grounds  for  which  have  not  yet  been  explained, 
but  which  may  be  of  great  use  because  it  establishes  a  new  point  of  view.  I  refer  to 
the  amendment  of  the  Roumanian  Delegation.  Though  I  do  not  know  the  exact 
form  in  which  it  will  be  submitted,  1  should  like  to  ask  you  to  consider  on  what  lines 
we  should  proceed,  assuming  that  we  decide  to  discard  the  idea  of  assimilating  transit 
tariffs  to  internal  tariffs.  We  must  try  to  find  a  more  precise  text  for  Article  4, 
especially  in  regard  to  one  particular  point,— the  word  reasonable,  which  is  not 
altogether  satisfactory.  Some  have  thought  that  this  word  would  leave  the  door  open  to 
arbitrary  measures,  and  that  it  would  render  possible  the  imposition  of  very  different 
rates,  varying  according  to  internal  conditions,  such  as  the  abundance  of  the  coal 
supply,  the  condition  of  routes,  etc.  But  obviously  these  conditions  must  be  taken 
into  account  in  the  various  countries.  The  French  Delegation  has  suggested  a  slight 
alteration  introducing  the  word  equitable  in  place  of  the  word  raisonnable.  The  word 
equitable  implies  an  element  of  proportion,  some  kind  of  a  standard,  and,  above  all, 
a  profound  sense  of  justice,  which,  in  my  opinion,  will  be  the  best  guarantee  for  the 
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successful  application  of  our  Conventions.  Moreover,  we  selected  the  word  equitable 
because  it  embodies  the  idea  of  equity,  and  for  the  maintenance  of  this  principle  two 
guarantees  are  provided.  There  will  be  some  organisation  selected  by  the  Council  of 
the  League  of  Nations  to  effect  a  friendly  settlement  of  minor  disputes,  and  there 
will  be  the  Court  of  International  Justice.  If,  therefore,  we  use  the  word  equitable, 
we  can  be  sure  that  these  two  bodies  will,  by  means  of  their  opinions,  or  judgments 
pronounced  ex  aequo  et  bono,  completely  satisfy  our  requirements,  and  1  am  of  opinion 
that  the  substitution  of  the  moral  idea  embodied  in  the  word  equitable  for  the  conception 
of  logic  conveyed  by  the  word  raisonnable  is  the  only  amendment  which  the  text 
requires. 

M.  HOLCK-COLDING  (Denmark;  speaking  in  ;French).  —  1  should  like  to  give 
you  a  practical  idea  of  what  is  taking  place  in  my  own  country.  Owing  to  the  special 
requirements  of  agriculture,  we  adopt  the  following  procedure  :  —  We  apply  to  goods 
coming  from  another  country  the  same  tariffs  as  to  similar  goods  travelling  the  same 
distance  between  two  points  in  our  own  country;  but  our  Minister  for  Agriculture 
refunds  a  portion  of  the  charges  to  the  farmer  receiving  the  goods.  In  this  way  the 
railway  rates  remain  unchanged,  and  the  special  interests  of  our  farmers  are  protected. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  The  Italian  Delegation  is  prepared 
to  accept  the  French  Delegation's  proposal.  We  naturally  look  to  the  substance 
rather  than  the  form.  It  is,  of  course,  understood  that  nothing  in  the  Convention 
will  hinder  the  application  of  tariffs  on  the  lines  suggested  in  the  amendment  moved 
by  the  Italian  Delegation.  I  should  like  this  statement  to  be  inserted  in  the  records 
of  the  meeting  and  in  the  General  Report. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  The  British  Delegation 
entirely  agrees  with  the  change  of  wording  which  has  been  suggested  by  the  French 
Delegation,  and  which,  we  are  happy  to  find,  meets  with  the  approval  of  Italy,  namely, 
the  substitution  of  the  French  word  iquitable  for  the  word  raisonnable.  We  fully 
accept  that  change,  but  I  would  point  out  that  the  English  translation  of  equitable 
is  reasonable.  The  English  word  reasonable  is  not  the  same  as  the  French  word  raison- 
nable, and  I  suggest  that  the  word  reasonable  should  remain  in  the  English  text,  because 
it  corresponds  with  the  word  equitable  in  the  French  text.  I  would  further  point 
out  that  one  change  which  has  been  proposed  by  the  French  Delegation,  and  which 
corresponds  to  an  amendment  also  moved  by  the  British  Delegation,  is  the  changing 
of  the  word  favour  to  facilitate.  I  hope  that  that  will  be  adopted.  1  also  hope  that  after 
this  very  interesting  discussion,  it  will  be  possible  to  come  to  an  agreement  with  regard 
to  Article  4  before  we  leave  this  evening. 

M.  HANSEN  (Sweden;  speaking  in  French).- —  I  support  the  proposal  of  the  Italian 
Delegate  that  a  statement  conveying  the  intention  of  the  amendment  should  be  embo- 
died in  the  records  of  the  meeting  and  in  the  General  Report. 

M.  DE  WALTER  (Hungary;  speaking  in  French).  —  As  1  have  already  stated, 
Hungary  works  on  the  principle  of  complete  equality.  It  was  this  which  led  me  to 
submit  my  proposal,  and  I  hope  that  the  Committee  will  understand  it  aright.  Should 
the  Committee  not  accept  it,  it  will,  at  all  events,  have  been  placed  on  record. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  The  question  will  have 
to  be  divided  up,  for  though  we  are  in  entire  -agreement  with  the  proposal  made  by 
the  French  Delegation,  we  wish  to  add  at  the  end  of  the  article  the  words  except  in 
case  of  nationals  of  the  country  of  transit. 

The  CHAIRMAN  (speaking  in  French).  —  We  will  now  vote  upon  the  French 
amendment  to  Article  4,  which  reads  as  follows  :  — 

The  High  Contracting  Parties  undertake  l<>  apply  to  the  transit  of  persons,  luggage,  goods, 
vessels,  coaching  and  goods  stock,  or  other  means  of  transport  on  the  routes  administered 
by  the  State,  or  under  concession,  irrespective  of  the  points  of  departure  or  destination,  tariffs 
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which  shall  be  reasonable  (French  text,  iquitable)  as  regards  both  their  rates  and  the  method 
of  their  application,  having  regard  to  the  conditions  of  the  traffic  including  considerations 
of  commercial  competition  between  different  routes.  These  tariffs  shall  be  established  in 
such  a  way  as  to  facilitate  international  traffic  as  far  as  possible. 

The  French  amendment  was  adopted,  31  voting  for. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  This  morning  I  was 
perhaps  too  brief,  and  this  neglect  on  my  part  has  led  to  the  unanimous  rejection  of 
my  amendment,  though  the  idea  upon  which  it  is  based  is  bound  ultimately  to  triumph. 
I  do  not  bear  any  grudge,  however,  and  I  will  not  take  my  revenge  by  occupying  more 
of  your  time  than  is  necessary. 

Article  4  lays  down  that  dues  may  only  be  levied  upon  routes  operated  by  the  State 
or  under  concession.  I  am  not  sure  what  this  implies.  Does  it  only  refer  to  routes 
upon  which  transport  traffic  proceeding  under  its  own  power  is  prohibited,  or  does 
it  include  routes  which  may  be  used  by  vessels  or  barges  proceeding,  for  example,  under 
their  own  power?  In  France,  Belgium  and  many  other  countries,  there  are  canals 
used,  not  only  by  national  vessels,  but  also  by  other  craft  proceeding  under  their  own 
power.  If  a  State  has  constructed  these  canals,  and  provides  for  their  upkeep  and 
supervision  and  for  a  service  of  information  (when  I  say  supervision,  I  do  not  mean 
supervision  in  the  sense  of  Article  2,  which  refers  to  the  supervision  of  goods  in  transit, 
but  rather  supervision  for  the  prevention  of  possible  accidents),  I  should  like  to  know 
whether  this  State  may  make  the  use  of  such  routes  subject  to  the  payment  of  dues.  I 
incline  to  think  that  it  should.  Whenever  a  State  has  spent  money  on  the  construction 
or  upkeep  of  canals  or  has  organised  a  staff  to  deal  with  them,  it  should  be  able  to 
levy  dues.  Of  course,  we  are  only  dealing  with  routes  operated  by  the  State  or  under 
concession.  I  am  sure  that  you  have  no  wish  to  prevent  States  from  spending  large 
sums  on  the  cutting  of  canals. 

I  proposed  the  following  addition  to  Article  4  :  — 

Similarly,  a  reasonable  scale  of  dues  intended  to  cover  the  expenses  of  construction, 
upkeep,  supervision,  lighting,  etc.,  in  addition  to  charges  collected  for  services  rendered, 
such  as  lockage,  life-saving,  etc.,  shall  be  levied  upon  every  means  of  transport  which  is 
permitted  to  pass  over  routes  not  subject  to  monopoly. 

For  instance,  if  goods  are  transported  by  rail  from  A  to  B,  the  dues  collected  are 
divided  into  two  portions.  The  first  portion  represents  the  actual  cost  of  transport, 
the  second  represents  expenses  in  connection  with  the  construction  of  routes,  general 
expenses,  etc.  With  regard  to  river  transport,  in  my  opinion,  dues  intended  to  cover 
the  expenses  of  upkeep  or  buoying  should  be  maintained. 

M.  NEUJEAN  (Belgium;  speaking  in  French).  —  Tolls  are  not  dues. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  know  that  these  charges 
are  called  tolls,  but  they  are  none  the  less  dues,  though  not  supervision-dues  under 
the  terms  of  Article  2.  If  you  prefer  not  to  mention  tolls,  that  is  another  matter. 
We  must,  however,  be  clear  on  the  point.  I  have  submitted  my  proposal  because 
in  my  opinion  tolls  cannot  be  abolished. 

M.  SERRUYS  (France;  speaking  in  French).  —  The  Roumanian  amendment  is 
very  interesting,  but  I  do  not  think  it  relates  to  this  article.  It  deals  with  tolls.  But 
tolls  are  not  transport  rates;  they  are  charges  which  are  also  collected  upon  goods 
not  in  transit.  Moreover,  this  question  of  tolls  should  not  be  dealt  with  under  Article  4, 
—  it  should  have  been  dealt  with  under  Article  3,  which  relates  to  charges  and  dues  of  this 
nature.  In  order  to  clear  up  the  matter, —  and  I  think  this  could  be  done  in  a  very 
few  minutes, — I  would  suggest  that  the  Roumanian  Delegate  be  made  a  member  of 
the  Committee  which  is  to  meet  to-morrow  to  decide  upon  the  text  of  Article  3.  By 
this  means  I  think  that  we  could  decide  the  proper  place  for  this  question... 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  It  is  for  the  Committee 
to  say  whether  it  wishes  to  retain  or  to  abolish  tolls. 
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M.  SERRUYS  (France;  speaking  in  French).  —  Tolls  are  levied  on  goods  in  transit 
as  well  as  on  internal  traffic. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  If  that  point  is  settled, 
the  rest  is  easy. 

M.  SERRUYS  (France;  speaking  in  French).  —  There  is  still  one  more  question 
of  some  importance  to  be  dealt  with,  but  we  must  come  back  to  it  later;  this  is 
not  the  time  to  discuss  it.  I  refer  to  the  addition  (to  'line  13.  I  do  not  propose 
to  open  the  discussion  now,  but  the  question  is  of  some  importance.  The  last  sentence 
of  Article  4  begins  :  No  charges,  facilities  or  restrictions...  The  word  restrictions  has 
led  to  a  confusion  of  ideas  amongst  certain  delegations  with  the  members  of  which  I  have 
conversed.  This  word  relates  to  tariffs.  It  does  not  preclude  any  reservations  which 
certain  States  may  make  with  regard  to  traffic  on  certain  monopolised  routes,  nor  does 
it  preclude  the  reservation  of  flag  rights.  The  article  relates  solely  to  tariff  scales. 
As  this  is  a  very  important  point,  I  think  that  this  fact  should  be  definitely  stated 
in  the  Final  Protocol. 

The  CHAIRMAN  (speaking  in  French).  —  If  no-one  has  any  objection  to  offer, 
I  shall  take  it  as  agreed  that  a  statement  embodying  M.  Serruys'  remarks  is  to  be 
inserted  in  the  Final  Protocol. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  rise  merely  in  order  to 
ask  for  an  explanation.  Is  it  understood  that  the  Roumanian  proposal  is  to  be  discuss- 
ed by  the  Sub-Committee  on  Article  3?  I  should  like  to  say  it  has  nothing  whatever 
to  do  with  Article  3.     I  consider  that  it  refers  to  Article  4. 

M.  SERRUYS  (France;  speaking  in  French).  —  As  a  matter  of  fact,  I  do  not  think 
that  the  Roumanian  proposal  is  directly  connected  with  either  Article  3  or  Article  4, 
and  it  does  not  deal  with  dues  specially  connected  with  transport  traffic,  since  it  also 
refers  to  internal  traffic.  Neither  does  it  relate  to  the  cost  of  transport,  since  there 
is  no  question  of  transport  tariff  scales.  In  these  circumstances,  perhaps  the  Rou- 
manian Delegation  would  be  satisfied  if  the  Committee  took  note  of  its  proposal  and 
recorded  a  statement  in  the  Minutes  to  the  effect  that  Articles  3  and  4  do  not  refer  to 
tolls,  and  that  each  country  retains  complete  liberty  of  action  in  this  respect. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  have  no  wish  to  labour 
the  point,  more  especially  as  Roumania  has  hardly  any  canals  and  therefore  the  ques- 
tion of  tolls  hardly  arises  in  her  case.  I  had  in  mind  other  States,  and  more  particularly 
France,  when  I  raised  the  question. 

The  CHAIRMAN  (speaking  in  French).  —  As  the  Roumanian  Delegation  is  now 
satisfied,  if  no — one  else  wishes  to  speak  I  will  put  Article  4to  the  vote.  It  reads  as  follows  :— 

The  High  Contracting  Parties  undertake  to  apply  to  the  transit  of  persons,  luggage,  goods, 
vessels,  coaching  and  goods  stock,  or  other  means  of  transport,  on  the  routes  administered 
by  the  State  or  under  concession,  irrespective  of  the  points  of  departure  or  destination,  tariffs 
which  shall  be  reasonable  (equitable  in  the  French  text)  as  regards  both  their  rates  and  the 
method  of  their  application,  having  regard  to  the  conditions  of  the  traffic,  including  considera- 
tions of  commercial  competition  between  different  routes.  These  tariffs  shall  be  established 
in  such  a  way  as  to  facilitate  international  traffic  as  far  as  possible.  No  charges,  facilities  or 
restrictions  shall  depend,  directly  or  indirectly,  on  the  nationality  or  ownership  of  the  vessel 
or  other  means  of  transport  on  which  any  part  of  the  through  journey  has  been  or  is  to  be 
accomplished. 

As  you  will  see,  this  version  of  Article  4  is  composed  of  the  French  amendment 
and  of  the  last  sentence  appearing  in  the  Green  Book. 

Article  4  was  adopted  in  this  form. 

The  meeting  adjourned  at  7.45   //./«. 


FOURTH  MEETING  OF  THE  PLENARY  COMMITTEE 

(Thursday,  March  17th,  1921,   at  6.30  p.m.) 


REPORT    OF    SUB-COMMITTEE    ON    ARTICLE    3    AND    DISCUSSION    OF    ARTICLE    3    (CONTP.) 

The  meeting  opened  with  M.  Loudon,  Vice-President  of  the  Conference,  in  the  Chair. 

REPORT  OF  SUB-COMMITTEE  ON  ARTICLE  3 

The  CHAIRMAN  (speaking  in  French). — You  will  rememher  that  the  Committee 
detailed  a  Sub-Committee  to  deal  with  the  question  of  the  last  paragraph  of  Ar- 
ticle 3  (J).     I  call  upon  the  British  Delegate  to  report  on  behalf  of  the  Sub-Committee. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain;  rapporteur).— The  Sub-Com- 
mittee was  composed  of  representatives  of  the  French,  Italian,  Japanese,  Roumanian 
and  British  Delegations.  After  considering  the  various  amendments  to  Article  3 
proposed  by  the  above  Delegations  and  certain  others,  we  unanimously  agreed  to  adopt 
a  new  text  for  Article  3,  which  I  will  now  proceed  to  read. 

Art.  3.  —  Duties.  —  Persons,  luggage,  goods,  vessels,  coaching  and  goods  stock  or  other 
means  of  transport  in  transit  shall  be  exempt  from  any  special  duties  or  charges  in  respect 
of  their  transit,  including  their  entry  or  exit;  nevertheless,  on  this  traffic  in  transit  there 
may  be  levied  duties  or  charges  intended  solely  to  defray  expenses  of  supervision  and 
administration  incurred  on  account  of  such  transit.  The  rates  of  any  such  duties  or 
charges  shall  correspond  as  nearly  as  possible  to  the  expenses  which  they  are  intended  to 
cover,  and  the  dues  must  be  imposed  under  the  conditions  of  equality  laid  down  in  the 
preceding  article. 

I  think  that  the  Committee  will  see  that  all  the  points  to  which  the  various  dele- 
gates attached  importance  are  provided  for  in  that  form  of  words.  There  is  one  point, 
however,  which  was  raised  by  the  Roumanian  Delegate  in  discussion  yesterday, 
namely,  the  question  of  tolls  (2),  and  this  Sub-Committee  was  asked  to  look  into  it. 
What  we  have  to  report — quite  provisionally — is  that  the  question  of  tolls  has  reference 
rather  to  Article  4  than  to  Article  3;  but  if  the  Committee  so  wishes,  the  Sub-Committee 
will  be  glad  to  continue  its  work  and  devote  further  study  to  the  question  whether  any 
alteration  or  addition  to  that  article  is  necessary  in  respect  of  tolls. 

M.  SERRUYS  (France;  speaking  in  French). — The  question  of  tolls  was  very 
carefully  considered,  and  the  Sub-Committee  was  of  opinion  that  whilst  the  question 
could  be  deferred  until  the  discussion  of  Article  4,  it  was  obvious  that  an  exchange  of 
views  ought  to  take  place.  The  question  must  either  be  excluded  altogether  from 
the  Convention  or  else  incorporated  in  it,  but  in  any  case  some  solution  must  be  found. 
A  statement  must  be  included  in  the  records,  in  the  Report  or  in  the  Final  Protocol,  to 
the  effect  that  the  question  of  tolls  is  not  within  our  competence;  otherwise,  we  must 
consider  it  and  devise  some  solution  for  it;  it  is  out  of  the  question  to  allow  any  doubt 
on  the  point  to  remain. 


(1)  See  p.  61. 

(2)  See  p.  67. 
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M.  PERIETZEANO  (Roumania;  speaking  in  French). — In  my  opinion  the  ques- 
tion of  tolls  must  be  dealt  with  in  the  Convention,  but  I  agree  with  the  French  Dele- 
gate when  he  says  that  it  requires  careful  study  and  an  exchange  of  views,  and  I  there- 
fore support  M.  Serruys'  proposal  that  the  question  should  be  postponed,  and  entrusted 
either  to  the  Committee  on  Article  3,  or  to  some  other  Committee,  for  the  preparation 
of  a  text.  It  is  for  you  to  decide  this  matter,  but  I  think  I  shall  succeed  in  convincing 
you  that  the  question  must  be  dealt  with.  This  also  applies  to  my  amendment  to  Ar- 
ticle 4  relating  to  differential  treatment  for  national  shipping.  I  propose  that  both 
these  questions  be  referred  to  a  Sub-Committee,  either  that  which  dealt  with  Article  3 
or  any  other  which  you  may  care  to  appoint  (1). 

M.  Demetrio  RIBEIRO  (Brazil;  speaking  in  French). — I  entirely  agree  as  to 
the  regime  to  be  introduced,  and  I  fully  understand  the  necessity  for  it.  Nothing 
could  be  fairer.  There  may,  however,  be  countries  in  whose  budgets  are  included 
entry  and  exit  duties  representing  a  considerable  sum.  Such  countries  would  require 
a  certain  amount  of  time,  in  order  to  adapt  themselves  to  the  new  regime.  I  should 
like  to  enquire  whether  it  would  not  be  possible  to  allow  them  a  reasonable  time-limit 
to  adjust  their  budget  to  it;  this  period  should  be  at  least  one  year,  since,  as  a  rule, 
budgets  of  all  countries  are  drawn  up  for  that  period.  The  Committee  would  in  this 
way  not  be  obliged  to  revoke  its  decision,  and  the  States  concerned  would  be  enabled 
to  approve  the  provision  without  delay. 

The  CHAIRMAN  (speaking  in  French).— I  suggest  that  the  Brazilian  Delegation's 
proposal  should  be  referred  to  the  Sub-Committee  on  Article  3.  Both  M.  Ribeiro  and 
M.  Tsang-ou  will  be  members. 

M.  TSANG-OU  (China;  speaking  in  French).— The  Chinese  Delegation  supports 
the  Brazilian  proposal,  and  also  shares  the  views  of  the  Roumanian  Delegation  on  the 
subject  of  tolls. 

M.  PAVICHICH  (Serb-Croat-Slovene  State;  speaking  in  French). -I  propose  that 
the  following  portion  of  the  original  text  should  be  retained  :  — 

The  sum  total  of  the  duties  levied  under  this  head,  which  musl,  not,  in  any  case,  exceed 
that  of  the  duties  charged  on  free  imports,  may,  however,  be  reduced,  or  even  abolished,  on 
certain  routes. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain;  rapporteur).— This  passage 
was  omitted  in  our  draft,  because  we  came  to  the  conclusion  that,  as  regards  these 
duties  and  charges  of  supervision  and  administration,  it  was  desirable  to  establish  the 
principle  that  they  should  only  be  applied — and  this  is  also  proposed  in  the  Japanese 
amendment— under  the  conditions  of  equality  set  out  in  detail  in  Article  2.  You  will 
observe  that  one  of  these  conditions  of  equality  in  Article  2  is  that  there  should  be  no 
differentiation  dependent  upon  the  points  of  entry  into  or  exit  from  the  territory. 
That  condition  appeared  to  obviate  the  possibility  of  any  difference  on  differents  routes. 
On  the  other  hand,  if  the  Committee  considers  that  permission  ought  to  be  given  to 
vary  the  charges  for  supervision  according  to  routes,  we  should  then  have  to  make 
some  reservation  with  regard  to  our  last  sentence,  which  states  that  the  dues  must  be 
imposed  under  the  conditions  of  equality  laid  down  in  the  preceding  article.  It  would 
then  be  necessary  to  stipulate  that  such  dues  or  charges  may  be  reduced,  or  even  abo- 
lished on  certain  routes,  but  that  in  all  other  respects  they  shall  be  applied  under  the  condi- 
tions of  equality  laid  down  in  the  previous  article. 

That,  however,  raises  a  point  which  is  more  than  a  mere  matter  of  drafting,  and  I 
cannot  speak  for  my  colleagues  on  the  subject.  The  adoption  of  this  course  would 
meet  the  views  of  the  Japanese  and  Serbian  Delegations.  In  my  capacity  as  rappor- 
teur perhaps  I  should  refrain  from  expressing  the  view  of  the  British  Delegation  on 
this  question. 


(1)  See  p.  112.  Report  of  Sub-Committee. 
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M.  MATSUDA  (Japan;  speaking  in  French). — If  you  will  allow  me,  I  should  like 
to  make  a  lew  remarks  with  regard  to  the  draft  prepared  by  the  Sub-Committee. 
Possibly  the  Serbian  Delegate  has  not  fully  grasped  the  Japanese  proposal.  We  should 
like  to  add  to  Article  2  the  enumerations  persons,  goods,  vessels,  etc...  This  enumeration 
is  embodied  in  several  articles.  In  our  view  our  amendment  would  not  affect  the  mean- 
ing of  the  original  text  of  Article  3.  The  new  version  drafted  by  the  Sub-Committee 
this  morning  is  to  the  same  effect,  and  I  think,  therefore,  that  our  proposal  will  be  accep- 
table to  the  various  delegations.  In  a  word,  the  text  proposed  this  morning  calls  for 
the  same  interpretation  as  the  motion  proposed  by  the  Japanese  Delegation. 

M.  WINIARSKI  (Poland;  speaking  in  French). — In  my  opinion,  the  passage 
which  the  Serbian  Delegate  proposes  to  retain  in  the  form  in  which  it  appears  in  Article  3 
is  not  contrary  to  the  principle  of  equality  of  nations,  or  to  that  of  equality  of  treatment, 
because  this  differentiation  is  not  based  on  difference  of  nationality,  origin  or  point 
of  departure,  but  on  technical  conditions  which  may  vary  on  different  routes.  It  seems 
to  me  that  the  retention  of  this  passage,  which  is  omitted  in  the  most  recent  version, 
would  be  calculated  to  facilitate  transit  to  some  extent. 

M.  HOLCK-COLDING  (Denmark;  speaking  in  French). — I  think  the  amendment 
proposed  by  the  Sub-Committee  involves  a  weakening  of  the  text  of  the  Green  Book. 
The  Green  Book  lays  down  at  the  end  of  Article  3  that  the  sum  total  of  the  duties 
levied  under  this  head,  which  must  not  in  any  case  exceed...  I  should  like  the  Sub- 
Committee  to  explain  the  reason  for  this  change. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain;  rapporteur.)— I  do  not  know 
whether,  as  rapporteur,  I  am  acting  correctly,  but  if  I  may  express  the  views  of  the 
British  Delegation,  I  would  say  that  we  have  no  objection  to  the  re-introduction  of 
the  words  which  have  been  omitted,  provided  it  be  made  quite  clear  that  the  reduction 
or  abolition  of  these  duties  or  charges- on  certain  routes  must  be  on  the  ground  that  the 
cost  of  supervision  is  lower  on  those  routes.  That  would  avoid  a  certain  inexactitude 
which  has  crept  into  the  text  through  our  having  laid  down  that  the  rates  of  the  duties 
shall  correspond  as  nearly  as  possible  to  the  expenses  which  they  are  intended  to  cover. 
That  seems  to  imply  that  if  the  difficulties  of  supervision  on  one  route  are  much  greater 
than  on  another,  it  might  be  possible  to  establish  different  charges. 

If  it  meets  the  views  of  the  Committee,  the  British  Delegation  would  be  in  favour 
of  a  wording  such  as  the  following  :  Such  dues  may  be  reduced,  or  even  abolished  on  certain 
routes  on  the  ground  of  differences  in  the  cost  of  supervision,  but  in  all  other  respects  they 
shall  be  applied  under  the  conditions  of  equality  defined  in  the  preceding  article. 

M.  PAVICHICH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  accept  this 
wording. 

M.  SERRUYS  (France;  speaking  in  French).  —  In  my  opinion  this  wording  is 
somewhat  unwieldly,  coming  as  it  does  at  the  end  of  the  paragraph;  I  would  suggest 
that  the  Drafting  Committee  should  bring  it  into  agreement  with  the  rest  of  the  para- 
graph.    On  the  question  of  principle,  however,  I  agree. 

The  CHAIRMAN  (speaking  in  French).  —  If  the  principle  is  accepted  by  the 
Committee,  we  will  instruct  the  Drafting  Committee  to  find  a  more  accurate  wording 
for  this  passage. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  To  my  mind  the  question 
is  rather  more  important  than  a  mere  matter  of  drafting.  It  is  fraught  with  all 
kinds  of  consequences. 

What  after  all  is  the  point  at  issue  ?  It  is  this,  — whether  dues  may  vary  ondifferent 
routes.  Let  us  consider  the  arguments  in  favour  of  this,  and  the  consequences  which 
may  ensue.     As  soon  as  we  know  what  we  want,  it  will  be  easy  to  find  a  wording. 

We  wish  to  be  able  to  levy  different  dues  on  different  routes.  But  does  not  this 
contradict  what  we  have  laid  down  further  on  ?     There  would  indeed  be  equality  of 


—    72    — 

treatment  for  the  various  nations,  but  only  on  the  same  route.  I  will  take  an  example 
from  my  own  country.  In  order  to  cross  Yugo-Slavia,  should  I  have  to  make  a  detour 
to  the  northwards,  and  cross  the  frontier  at  a  point  where  the  dues  were  more  rea- 
sonable ?  This  would  really  be  equivalent  to  making  Roumania  pay  heavier  dues  than 
the  other  neighbouring  countries.  Yugo-Slavia  would  contend  that  she  was  making 
no  distinction  between  nationalities,  and  that  we  could,  if  we  liked,  enjoy  the  same 
rates  as  other  countries.  Yet  you  appear  to  imagine  that  such  a  state  of  affaires  does 
not  constitute  differentiation  between  nationalities!  Under  such  a  system  it  would 
be  possible  to  make  a  particular  country  pay  dues  to  any  amount  desired,  by  arbitra- 
rily fixing  the  dues  chargeable  on  a  certain  route  which  it  is  bound  to  use,  —  which  it 
cannot  avoid  using.  And,  after  all,  for  what  reasons  ?  We  are  told  the  reasons  are 
technical.     Let  us  consider  them. 

In  my  experience  of  the  operation  of  roads,  railways  and  canals,  these  differences 
have  never  been  taken  into  account  in  the  fixing  of  dues.  Do  we  have  different  rates 
on  the  railways  according  to  whether  the  journey  is  uphill  or  downhill  ?  Yet  it  is  ob- 
vious that  the  cost  of  traction  is  not  the  same  in  the  two  cases.  Has  the  question 
whether  ten  kilometres  of  track  are  on  a  rising  gradient  or  on  the  level  ever  been 
raised  in  order  to  make  the  due  vary  with  the  cost  of  traction  ?  Certainly  not. 
Nevertheless,  transport  over  50  kilometres  on  a  mountain  railway  involves  a  much 
more  expensive  operation  than  50  kilometres  on  the  level.  But,  you  say,  the  dues 
are  fixed  at  an  average  rate.  And  will  you  not  constantly  be  saying  :  "There  are  more 
thieves  on  such-and-such  a  route  than  on  another,  and  we  must  therefore  employ 
three  policemen  per  kilometre  instead  of  two."  In  the  words  of  a  Roumanian  proverb, 
that  would  be  cutting  hair  with  an  axe.  We  all  agree  that  these  dues  will  be  very  small. 
But  is  it  really  necessary  to  go  into  such  detail  as  to  make  them  vary  according  to  the 
route?  I  see  in  such  a  scheme  only  a  means  of  cloaking  a  system  of  differential  treat- 
ment. 

M.  PAYTCHICH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  The  same 
terms  would  be  applied  to  all. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Thank  you  for  allowing 
me  favourable  rates  by  some  route  in  the  North  of  Serbia !  I  am  not  going  to  make  a 
detour  around  Serbia  in  order  to  use  such  a  route.  When  I  leave  Roumania  I  propose 
to  cross  the  frontier  where  it  suits  me  best.  All  you  have  to  do  is  to  impose  unfavour- 
able rates  upon  the  routes  which  by  reason  of  the  geographical  position  of  my  country 
I  am  compelled  to  use.  I  do  not  suggest  that  you  intend  to  do  so;  I  am  merely  consi- 
dering the  possible  consequences  of  such  a  measure.  I  maintain  that  the  establish- 
ment of  different  dues  on  different  routes  will  practically  undo  what  we  have  already 
accomplished.  I  will  go  further.  I  cannot  see  any  reason  for  such  a  course,  because 
it  has  never  occured  to  anyone,  in  classifying  rates  on  routes  possessing  very  different 
characteristics,  to  take  into  account  differences  between  mountain  and  ordinary 
railways,  or  between  ascending  and  descending  routes.  With  regard  to  dues  of  minor 
importance,  the  introduction  of  varying  rates  is  a  matter  of  complete  indifference 
unless  the  intention  is  to  introduce  differential  treatment,  and  for  this  reason  it  is  inad- 
missible. 

M.  WINIARSK  I  (Poland;  speaking  in  French).  —  I  cannot  use  the  example  quoted 
by  the  Roumanian  Delegate,  because  he  has  only  considered  one  particular  route.  But 
I  think  that  the  British  Delegate  has  alluded  to  the  difficulties  which  might  ensue 
from  the  establishment  of  different  administrative  r6gimes.  The  position  in  a  State 
which  operates  all  the  railways  within  its  territory  is  very  different  from  that  in  a 
State  in  which  all  the  railways  are  worked  by  private  companies.  I  therefore  consider 
that  this  clause  serves  a  useful  purpose,  and  I  ask  for  its  retention. 

M.  POLITIS  (Greece;  speaking  in  French). —  If  we  accept  the  principle  that  these 
dues  in  each  port,  or  at  each  point  of  entry,  are  to  be  equivalent  to  expenditure  actually 
incurred,  it  is  quite  impossible  to  stipulate  that  they  should  be  identical  at  all  points 
of  entry  into  any  one  country.     I  will  take  an  example. 
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In  Greece  there  are  two  ports,  amongst  others,  which  are  available  for  northbound 
traffic,  ■ — •  the  Piraeus  and  the  Port  of  Volo.  The  customs  authorities  of  the  Piraeus 
have  granted  a  concession  to  a  contractor  for  the  loading,  unloading  and  packing  of 
goods.  The  same  has  been  done  at  Volo,  but  with  this  difference,  that  whereas  the 
Piraeus  contractor  receives  a  commission  of  10  %  in  return  for  his  work,  the  contractor 
at  Volo  only  receives  5  %.  It  will  therefore  be  necessary  to  fix  the  dues  at  Volo  at  5  % 
and  at  the  Piraeus  at  10  %;  it  is  impossible  to  fix  an  equal  rate  for  both  ports. 
Doubtless  the  same  rate  should  be  applied  indiscriminately  to  all  countries  in  each 
port,  but  it  is  quite  out  of  the  question  to  collect  the  same  dues  in  both  ports. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  think  the 
arguments  advanced  by  the  Roumanian  Delegate  really  constitute  a  justification  of 
our  proposal.  He  has  himself  said  that  there  is  a  great  difference  in  the  working  ex- 
penses of  railways,  according  to  whether  the  line  is  laid  in  mountainous  or  flat  country. 
The  British  Delegate  has  given  us  one  example;  I  will  take  another.  We  must  not 
forget  that  the  General  Convention  on  Communications  and  Transit  will  apply  not 
only  to  railways,  but  also  to  navigable  waterways.  I  remember  that  in  the  Commission 
of  Enquiry  the  Netherlands  representative,  M.  van  Eysinga,  endeavoured  to  obtain 
what  we  are  now  seeking;  he  wished  navigable  waterways  not  to  be  all  dealt  with 
al  ike,  because  there  are  some  upon  which  no  dues  are  collected. 

Like  the  British,  French,  Greek,  Polish  and  Netherlands  Delegates,  and  for  the  same 
reasons,  we  request  that  the  last  lines  of  the  original  text  of  Article  3  of  the  Draft 
Convention  should  be  added  to  the  amendment. 

M.  LANK  AS  (Czecho-Slovakia;  speaking  in  French).  —  I  must  confess  that  I  am 
more  than  astonished,  —  I  am  thunderstruck  at  the  course  which  the  discussion  has  taken. 
1  feel  it  incumbent  upon  me  to  remind  you  that  there  is  a  certain  green  document  which 
will  throw  some  light  on  the  matter.    The  passage  to  which  I  refer  is  the  following(l) : — 

The  very  small  amounts  involved  in  these  duties  made  it  possible  to  attempt,  at  the  end 
of  the  article,  a  derogation  from  the  principle  of  equality  in  order  to  facilitate  the  arrange- 
ment of  special  exemptions,  more  particularly  between  neighbouring  States. 

The  statements  made  by  various  delegates  impel  me  to  trace  the  origin  of  this  pas- 
sage. We  said  to  ourselves  that  the  phrase  freedom  of  transit  implies  that  there  are  to 
be  no  customs  duties  on  transit  traffic,  and  no  special  dues  to  burden  the  transit  of 
goods,  either  at  the  point  of  entry  or  exit.  We  then  remembered  the  existence  of  cer- 
tain statistical  dues,  and  we  agreed  that  these  dues  should  be  admitted.  Subsequently 
it  occurred  to  us  that  there  were  sundry  minor  dues,  such  as  dues  for  supervision  and 
administration,  and  we  came  to  the  conclusion  that,  as  they  had  nothing  to  do  with 
customs  duties,  and  were  only  for  very  small  amounts,  they  should  be  authorised. 
This  was  done.  The  next  question  was  whether  transit  traffic  might  perhaps  be  ham- 
pered by  the  misuse  of  these  dues.  In  order  to  prevent  this,  it  was  suggested  that  a 
maximum  should  be  fixed  for  such  dues  as  were  collected,  even  when  goods  were  im- 
ported free.  It  was  pointed  out  that  in  some  cases  these  dues  would  not  be  collected, 
and  that,  as  the  Serbian  and  Netherlands  Delegates  justly  observed,  the  result  would  be 
inequality  of  treatment.  But  these  dues,  it  was  thought,  were  so  small  that  there 
was  no  reason  to  fear  that  the  principle  of  equality  would  be  affected,  and  it  was  con- 
ceded that  in  certain  cases,  —  for  instance,  when  goods  entered  a  country  by  a  different 
port  or  used  another  route,  —  these  dues  need  not  be  charged  or  might  at  least  be 
reduced.     That  is  the  history  of  the  passage. 

If  we  set  ourselves  to  apply  the  principle  of  equality  too  strictly,  or  if  we  concede 
so  much  as  the  possibility  that  freedom  of  transit  may  be  affected  by  the  collection  of 
such  dues,  we  are  entering  upon  a  course  which  I,  for  one,  am  not  prepared  to  adopt. 
In  my  opinion,  therefore,  there  is  no  reason  why  we  should  not  accept  the  amendment 
proposed  by  the  Serbian  Delegate,  and  retain  the  passage  at  the  end  of  Article  3  in 
the  Green  Book. 


(1)  Sop  p.  288. 


—    74    — 

I  must  apologise  for  having  taken  up  so  much  of  your  time,  but  I  was  so  overcome 
with  astonishment  that  I  felt  bound  to  speak. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  now  put  Article  3  to  the  vote  in 
the  form  proposed  by  the  Sub-Committee. 

The  motion  was  carried,  29  voting  for. 

I  will  now  put  to  the  vote  the  additional  clause  proposed  by  the  British  and  Serbian 
Delegates. 

The  motion  was  carried,  25  voting  for. 

The  CHAIRMAN  (speaking  in  French).  — The  wording  of  Article  3  will  therefore 
be  as  follows  : — 

Article  3.  —  Duties.  —  Persons,  luggage,  goods,  vessels,  coaching  and  goods  stock  or 
other  means  of  transport  in  transit  shall  be  exempt  from  any  special  duties  or  charges  in 
respect  of  their  transit,  including  their  entry  or  exit;  nevertheless,  on  this  traffic  in  transit 
there  may  be  levied  duties  or  charges  intended  solely  to  defray  expenses  of  supervision  and 
administration  incurred  on  account  of  such  transit.  The  rates  of  any  such  duties  or  charges 
shall  correspond  as  nearly  as  possible  to  the  expenses  which  they  are  intended  to  cover,  and 
the  dues  must  be  imposed  under  the  conditions  of  equality  laid  down  in  the  preceding  article. 
Such  dues  may  be  reduced  or  even  abolished  on  certain  routes  on  the  ground  of  differences 
in  the  cost  of  supervision,  but  in  all  other  respects  they  shall  be  applied  under  the  conditions 
of  equality  defined  in  the  preceding  article. 

Article  3  was  adopted  in  this  form. 

M.  SERRUYS  (France;  speaking  in  French).  —  It  is  of  course  understood,  Mr.  Chair- 
man, that  we  accept  the  principles  laid  down  in  this  article,  but  that  it  will  be  referred 
to  the  Drafting  Committee  for  a  revision  of  the  wording. 


The  meeting  adjourned  at  7.45  p.m. 


SEVENTH  MEETING  OF  THE  PLENARY  COMMITTEE 

(Friday,  March  18th,  1921,  at  11  a.m.) 


DISCUSSION    OF    ARTICLES    5    AND    6 

The  meeting  opened  with  M.  London,  Vice-President  of  the  Conference,  in  the  Chair. 

DISCUSSION  OF  ARTICLE  5 

The  CHAIRMAN  (speaking  in  French).  —  We  now  come  to  Article  5,  in  regard  to 
which  amendments  have  been  submitted  by  the  French,  British,  Italian  and  Uru- 
guayan Delegations. 

Mr.  MANGE  (Great  Britain).  —  To  this  article  the  British  Delegation  has  proposed 
several  small  amendments,  one  of  considerable  importance. 

Firstly,  the  British  Delegation  proposes  to  omit  the  words  dans  I'un  et  V autre  cas, 
in  the  fourth  line  of  the  French  text.  These  words  do  not  occur  in  the  British  text, 
and  the  English  text  of  this  article,  as  drawn  up  by  the  Provisional  Committee,  was 
the  original  one. 

Secondly,  in  line  4  of  the  British  text,  we  propose  to  add  after  word  health  the 
word  morals,  in  order  to  cover  certain  cases  which  are  not  altogether  covered  by  public 
health,  such  as  obscene  literature  or  the  importation  of  alcohol,  which  are  not  dealt 
with  by  other  conventions. 

In  line  5,  after  the  word  plants,  the  British  Delegation  proposes  to  add  the  words 
or  of  fraud.  This  amendment  is  prompted  by  the  same  motives  as  the  amendment 
of  the  French  Delegation;  its  object  is  to  prevent  a  State  from  being  compelled  to 
afford  transit  for  such  objects  as  forged  notes  or  forged  postage-stamps,  and  it  is  also 
intended  to  defeat  evasions  of  the  customs  regulations.  This  might  perhaps  not  be 
met  entirely  by  the  provision  on  the  measures  to  be  taken  to  ensure  that  goods  are 
bona  fide  in  transit.  I  will  give  an  example.  In  our  country — and  I  fancy  in  other 
countries — there  are  regulations  limiting  the  size  of  packages  containing  various  goods 
which  are  easy  to  smuggle.  We  have  a  regulation  that  tobacco  entering  the  country, 
whether  for  transit  or  for  import,  must  be  packed  in  packages  over  a  certain  size,  and 
we  have  brought  forward  this  amendment  in  order  to  avoid  any  obligation  to  accept 
small  packages  which  might  be  introduced  for  fraudulent  purposes. 

In  line  8  of  Article  5,  after  the  word  transit,  we  propose  to  insert  the  words  and  that 
persons  in  transit  are  in  a  position  to  complete  their  journey.  That  is  simply  intended  to 
cover  the  case  of  transmigrants  who  arrive  without  a  through  ticket,  or  without  the 
funds  necessary  to  complete  their  journey.  I  think  that  everyone  will  agree  that  the 
Convention  is  not  intended  to  allow  the  admission  of  such  persons  in  transit. 

The  final  amendment  is  the  addition  of  the  following  new  paragraph  : — 

Nothing  in  this  Convention  shall  affect  any  measures  which  any  of  the  participating  States 
are,  or  may  be  required  to  take,  by  virtue  of  any  general  international  conventions  or  of  any 
such  conventions  which  may  hereafter  be  concluded  under  the  auspices  of  the  League  of 
Nations,  with  respect  to  the  export  or  transit  of  opium,  arms  or  any  other  class  of  traffic. 

General  conventions  of  this  nature  concluded  under  the  auspices  of  the  League  of 
Nations  are  covered,  so  far  as  the  Members  of  the  League  are  concerned,  by  Article  9, 
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but  there  may  be  signatories  to  this  Convention  which  are  not  Members  of  the  League, 
and  it  is  therefore  necessary  to  include  some  provision  of  this  kind. 

M.  SERRUYS  (France;  speaking  in  French).  —A  series  of  proposals  of  very  different 
kinds  have  been  laid  before  us  with  reference  to  this  article.  I  intend  now  to 
explain  the  purport  of  the  French  amendment,  in  order  that  you  may  be  in  a  position 
to  appreciate  its  scope  and  intentions.  Is  hall  then  proceed  to  deal  with  the  questions 
arising  out  of  the  Rritish  amendments  submitted  by  General  Mance. 

The  French  amendment  is  two  fold.  We  propose  the  insertion  after  the  words  ...  or 
security,  or  with  a  view  to  the  prevention  of  diseases  of  animals  or  plants,  of  the  words  or 
to  ensure  fair  competition,  in  conformity  with  the  intentions  of  Article  23  (e)  of  the  Cove- 
nant. Our  object  is  to  prevent  certain  the  creation  by  certain  countries  of  a  false 
impression  with  regard  to  the  origin  of  certain  goods  by  sending  them  through  a 
transit  port,  thus  endowing  them  with  an  assumed  nationality.  Many  States  exercise 
a  certain  degree  of  control  with  regard  to  this  matter,  in  order  to  prevent  a  practice 
which  is  absolutely  contrary  to  the  spirit  of  commercial  honesty  and  fair  dealing 
contemplated  in  Article  23(e)  of  the  Covenant.  Our  amendment  therefore  is  a 
considerable  improvement,  and  I  regard  it  as  an  opportunity  clearly  to  establish 
the  connection  between  the  Convention  before  us,  which  is  merely  a  convention  on 
transport,  and  the  further  measures  which  we  propose  to  take  to  purify  the  condi- 
tions of  international  trade.  I  think,  however,  that  the  reference  to  Article  23  is 
superfluous  and  would  merely  burden  the  text  unnecessarily.  We  might  only  retain 
the  words  or  to  ensure  fair  competition.     This  is  the  first  part  of  the  French  amendment. 

The  second  element  in  the  amendment  aims  at  establishing  a  reservation — which 
appears  essential — regarding  certain  international  Conventions  which  are  now  in  course 
of  preparation  relating  to  international  rivers.  International  rivers  are  under  a  special 
regime  which  is  to  be  more  liberal  than  that  to  be  applied  to  national  rivers.  In  con- 
formity, therefore,  with  what  has  already  been  laid  down,  we  propose  to  say  that 
this  provision  shall  not  apply  whenever  transit  is  carried  out  by  vessels  proceeding  by 
waterway  under  customs  seal.  We  might  even  have  said  by  international  waterway.  The 
object  of  this  reservation  having  been  made  clear,  I  shall,  however,  be  quite  content 
if  it  is  recorded  in  the  Minutes  and  the  question  shelved  until  the  time  comes  to  consider 
international  rivers,  or  the  special  statute  for  each  river  under  the  terms  of  the  General 
Convention  on  International  Rivers.  I  have  therefore  no  objection  to  withdrawing 
the  second  portion  of  the  amendment,  provided  it  be  mentioned  in  the  Minutes. 

I  now  come  to  the  various  British  proposals.  The  first  is  to  delete  of  the  words 
dans  Vun  et  V autre  cas.  I  agree  with  the  British  Delegate  as  regards  the  omission  of 
this  phrase. 

The  other  British  amendment  relates  to  a  reservation  to  be  added  to  the  Article. 
I  have  not  quite  grasped  the  purport  of  this  passage,  and  I  should  be  glad  if  General 
Mance  would  explain  to  us  the  exact  significance  of  this  addition  to  Article  5. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  What  addition? 

M.  SERRUYS  (France;  speaking  in  French).  —  The  question  which  I  wish  to 
ask  is  as  follows  :  Does  this  addition  only  relate  to  the  Conventions  referred  to  in 
Article  23  of  the  Covenant?     You  say  that  :-- 

Nothing  in  this  Convention  shall  affect  any  measures  which  any  of  the  participating 
States  are,  or  may  be  required  to  take,  by  virtue  of  any  general  international  Conventions 
or  of  any  such  Conventions  which  may  hereafter  be  concluded  under  the  auspices  of  the  League 
of  Nations,  with  respect  to  the  export  or  transit  of  opium,  arms  or  any  other  class  of  traffic 

Such  conventions  or  agreements  are  provided  for  under  Article  23  of  the  Covenant; 
they  are  obligations  undertaken  by  the  Members  in  accordance  with  the  terms  of  Ar- 
ticle 23.  If  the  object  of  this  provision  is  as  I  have  stated,  I  should  like  the  text  of 
the  British  amendment,  the  substance  of  which  is  extremely  valuable,  to  be  altered  in 
such  a  way  as  to  indicate  clearly  that  our  intention  is  to  carry  out  these  obligations  by 
every  means  in  our  power,  and  that  we  are  not  merely  bound  by  the  terms  of  a  conven- 
tion.    In  short,  I  should  like  the  wording  to  indicate  clearly  that  the  conventions 
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referred  to  include,  not  merely  those  which  are  now  to  be  concluded,  but  any  which 
may  subsequently  be  concluded  in  order  to  carry  out  the  intentions  of  Article  23  (e) 
of  the  Covenant.  In  fact,  what  we  have  to  do  is  simply  to  confirm  in  this  Convention 
an  obligation  already  undertaken.  In  view  of  this  fact,  I  am  fully  prepared  to  accept 
the  first  two  portions  of  the  British  amendment. 

There  is  a  third  British  amendment, — the  proposal  to  add  moral  grounds  to  grounds 
of  public  health  or  security;  I  should  prefer  the  word  hygiene  to  the  word  saute"  in 
the  French  text.  I  am  convinced  that  we  are  all  anxious  to  prevent  the  transit  of 
any  articles  calculated  to  encourage  immorality,  but  the  word  here  suggested  is  mo- 
rals— -in  the  plural — and  it  seems  to  me  that  the  idea  implied  is  somewhat  vague. 
Could  we  not  find  a  more  definite  term?  Provided  this  be  done,  and  subject  to  any 
necessary  amendment  in  the  wording,  I  am  prepared  to  accept  the  British  amendment. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene;  State  speaking  in  French).  —  I  should 
like  to  know  the  meaning  of  the  amendment  to  Article  5,  which  reads  as  follows  : 
...  and  that  persons  in  transit  are  in  a  position  to  complete  their  journey. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  With  your  permission  I 
will,  in  the  first  place,  reply  to  the  questions  put  by  the  Serbian  Delegate.  Under 
the  Convention,  a  State  is  compelled  to  give  free  transit  to  passengers.  Passengers 
arrive,  let  us  say  in  the  United  Kingdom,  with  the  intention  of  proceeding  to  America. 
Their  intentions  are  perfectly  bona  fide,  and  therefore  they  are  passengers  bona  fide 
in  transit ;  but  they  arrive  without  the  money  for  a  through  ticket  to  America  and  are 
clearly  unable  to  continue  their  journey.  We  consider  that  any  country  is  entitled 
to  refuse  to  treat  such  persons  as  passengers  in  transit.  Let  me  give  another  example. 
The  United  States  of  America,  as  the  destination  of  the  persons  in  question,  may  have 
an  immigration  law  requiring  that  every  immigrant  who  arrives  should  have  a  certain 
sum  of  money  on  his  person.  These  people  are  not  in  possession  of  the  requisite  sum, 
and  it  is  therefore  evident  that,  if  they  are  sent  across  in  transit  to  America,  they  will 
be  returned  to  the  United  Kingdom.     Our  amendment  is  intended  to  meet  such  cases. 

I  should  like  to  thank  M.  Serruys  for  the  support  he  has  given  to  the  British  amend- 
ments, and  I  may  say  that  we  are  entirely  in  favour  of  the  French  amendments  to 
Article  5,  as  he  has  explained  them.  We  should  also  prefer  the  last  paragraph  of 
Article  5  in  the  French  text  to  be  discussed,  as  M.  Serruys  has  proposed,  when  we  come 
to  the  Convention  on  Waterways,  rather  than  now,  and  to  be  inserted  if  necessary 
in  the  Minutes.  For  the  same  reason  I  am  of  opinion  that,  in  order  to  avoid  overload- 
ing the  text,  the  words  in  conformity  with  the  intentions  of  Article  23  (e)  of  the  Covenant 
should  be  omitted, — not  that  there  is  anything  in  that  to  which  the  British  Delegation 
objects,  but  simply  in  order  to  lighten  the  text. 

M.  Serruys  has  asked  for  an  explanation  of  the  purport  of  certain  of  the  British 
amendments.  He  has  asked  what  exactly  is  implied  by  the  addition  of  the  word 
morals.  The  word  morals  in  English  law  has  a  fairly  definite  meaning.  I  am  not 
sufficiently  conversant  with  French  to  know  the  exact  French  word  by  which  it  would 
be  best  translated.  I  will  give  you  an  example.  There  are  certain  alcoholic  spirits, 
the  supply  of  which  to  native  races  should,  by  common  consent,  be  limited.  Conven- 
tions dealing  with  the  matter  are  already  in  existence.  The  British  Delegation  is  not 
satisfied  that  the  question  of  what  are  known  as  "trade  spirits"  would  be  adequately 
safeguarded  by  the  word  health. 

With  regard  to  the  addition  to  this  article  which  we  proposed  in  order  to  cover 
international  Conventions  on  the  export  or  transit  of  opium,  arms  or  any  other  class 
of  traffic,  M.  Serruys  has  asked  me  whether  this  clause  is  intended  to  refer  only  to 
matters  dealt  with  under  Article  23  of  the  Covenant.  Opium  and  arms  certainly  come 
under  this  head,  but  M.  Serruys  asks  whether  there  is  any  other  particular  class  of 
traffic  which  is  not  covered  by  Article  23.  My  reply  is  that  only  one  thing  occurs  to 
me, — -fish  caught  in  contravention  of  the  North  Sea  Fisheries  Convention.  Clearly 
a  State  should  not  be  compelled  to  afford  transit  for  such  fish. 

There  is  one  more  thing  that  I  should  like  to  add.  General  Mance,  speaking  for  the 
British  Delegation,  moved  an  amendment  for  the  addition  of  the  words  or  of  fraud. 
We  did  not  intend  to  move  this  amendment,  because  we  thought  it  was  covered  by 
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the  words  loyaute  commerciale  (fair  competition)  in  the  French  amendment.  I  should 
like  to  suggest  that  the  Drafting  Committee  consider  whether  these  words  are  suffi- 
ciently wide  to  cover  cases  of  fraudulent  traffic,  such  as  false  coinage,  forged  notes,  etc. 
Perhaps  it  would  be  better  to  use  the  words  deloyaute  commerciale  (unfair  competition). 
In  any  case  this  is  purely  a  question  of  drafting. 

M.  SERRUYS  (France;  speaking  in  French).  —  I  am  perfectly  willing  to  accept 
the  amendment, — or  rather  the  slight  adjustment, — consisting  in  the  insertion  of  de 
before  loyaute.  The  British  amendment  adopts  the  negative  form  :  ...  or  for  the  pre- 
vention of  fraud;  I  have  adopted  the  positive  method  :  ...  to  ensure  fair  competition, — 
that  is  to  say,  competition  the  fairness  of  which  is  open  to  doubt.  In  the  preceding 
passage  we  do  not  say  on  grounds  of  disease  but,  on  grounds  of  health,  and  again,  not 
on  grounds  of  public  insecurity  but  on  grounds  of  public  security.  However,  except  from 
the  point  of  view  of  symmetry,  I  have  no  objection  to  the  phrase  unfair  competition. 
The  expression  conveys  clearly  the  meaning  intended.  Our  object  is  not  elegance, 
but  clearness.  I  am  prepared,  therefore,  to  accept  Sir  Hubert  Llewellyn  Smith's 
proposal.  I  would  also  thank  him  for  having  explained  the  purport  of  the  addition 
proposed  by  the  British  Delegation.  It  deals  with  three  subjects, — opium,  arms  and 
fraudulent  tralfic  in  fish  caught  in  contravention  of  territorial  water  rights.  Now 
that  its  purport  has  been  thus  clearly  defined,  I  am  able  to  accept  in  its  entirety  the 
British  amendment,  which  indeed  raises  some  interesting  points. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  referred  to  the  Fisheries 
Convention. 

M.  SERRUYS  (France;  speaking  in  French).  —  I  know  the  Fisheries  Conventions, 
especially  the  one  relating  to  the  North  Sea  Fisheries,  to  which  several  States  were 
parties  and  which  amongst  other  agreements  has  once  more  been  put  in  force  by  the 
Treaty  of  Versailles. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  very  much  regret  to  have  to 
state  that  the  Belgian  Delegation  cannot  accept  the  amendment  moved  by  our  French 
colleagues,  and  apprqved  by  the  British  Delegation.  To  my  mind  the  limitation  added 
to  Article  5  by  the  insertion  of  the  words  or  of  unfair  competition  is  calculated  to  deprive 
the  nations  here  assembled  of  many  of  the  advantages  which  they  expect  to  derive 
from  the  Committee  on  Transit,  as  we  understand  it.  Is  there  any  international  cri- 
terion for  fair  competition?  Some  countries  have  concluded  conventions  amongst 
themselves,  but  there  are  others  which  have  not  acceded  to  them.  Is  the  country  of 
transit  to  be  free  to  decide  whether  goods  passing  through  its  territory  bear  the  taint 
of  unfair  competition?  It  seems  to  me  that  this  amounts  to  making  the  country  of 
transit  entirely  master  of  the  situation;  it  would  be  free,  on  one  pretext  or  another,  to 
nullify  the  advantages  which  we  expect  to  derive  from  the  Convention  on  Transit. 
Suppose  for  instance,  that  a  State  A  affords  protection  to  certain  branches  of  its  indus- 
try which  are  in  competition  with  those  of  a  State  B,  a  country  of  transit.  State  B, 
on  the  pretext  of  unfair  competition,  might  prevent  the  goods  of  State  A  from  reaching 
a  State  C  situated  on  the  other  side  of  it.  In  my  opinion,  such  an  act  would  be  inad- 
missible. 

With  regard  to  the  question  of  morals  introduced  in  the  British  amendment,  I  much 
regret  that  I  am  also  unable  to  accept  that.  I  will  give  you  an  example.  Some  time 
ago  we  had  in  Belgium  a  somewhat  prudish  Minister  who  forbade  the  circulation  of 
certain  French  publications  in  Belgium,  and  since  he  was  Minister  for  Railways,  he 
stopped  them  at  the  frontier.  As  a  matter  of  fact,  France  protested  against  this.  Bui 
supposing  that  the  Netherlands  Minister  of  Railways  were  less  particular  than  the 
Belgian  Minister,  and  had  no  objection  to  the  entry  of  these  publications  into  Holland, 
what  right  would  our  Minister  have  to  prevent  them  from  passing  through  Bel- 
gian territory?  This  example  will  show  you  clearly  the  dangers  attending  the  intro- 
duction of  such  ideas  into  a  convention  dealing  with  freedom  of  transit.  My  concep- 
tion of  transit  is  as  follows:  State  A  prepares  goods  for  despatch  to  State  C.  They  are 
placed  in  a  case  or  closed  box  of  some  kind.     To  my  mind,  State  15,  through  which 
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the  goods  pass,  is  not  entitled,  according  to  the  terms  of  this  Convention,  even  to 
know  what  is  contained  in  the  box  passing  through  its  territory,  unless  there  are  objec- 
tions such  as  those  mentioned  in  this  very  Article  5,  which,  in  my  opinion,  is  sufficiently 
explicit. 

Mention  has  also  been  made  of  counterfeit  coinage.  But  this  does  not  affect  the 
country  of  transit;  it  is  a  matter  for  the  importing  country.  The  latter  may  take  any 
measures  which  it  considers  necessary  to  prevent  such  counterfeit  coin  or  forged  notes 
from  passing  its  frontier;  it  is  not  for  the  country  of  transit  to  take  such  measures. 

In  speaking  I  have  been  actuated  by  purely  liberal  motives.  I  have  no  ulterior 
motive  connected  with  the  interests  of  my  own  country.  I  am  speaking  as  the  advo- 
cate of  freedom,  and  in  so  doing  I  am  following  the  example  set  by  my  Minister,  who 
stated,  at  the  outset  of  the  Conference,  that  in  his  opinion  the  terms  of  the  present 
Convention  were  not  liberal  enough. 

M.  SERRUYS  (France;  speaking  in  French).  — ■  In  the  first  place,  I  desire  to  pay 
tribute  to  the  liberal  ideas  of  my  honoured  opponent;  I  share  them  to  the  full.  But 
in  my  opinion  the  present  question  is  not  one  of  liberal  views  but  of  health,  and  we  for 
our  part  could  not  possibly  accept  a  regime  which,  on  the  pretext  of  improving  the 
conditions  of  international  transit  and  endowing  it  with  a  greater  degree  of  freedom, 
would  actually  encourage  the  abuse  of  such  freedom.  We  cannot,  for  instance,  be 
required  to  allow  the  passage  through  our  territory  of  goods  bearing  a  fraudulent  French 
trade-mark,  and  to  allow  the  sender  to  make  use  of  the  fact  that  the  goods  have  passed 
through  France  in  order  to  create  the  impression  that  they  are  of  French  origin.  That 
would  constitute  an  abuse,  and  the  intention  of  the  British  Delegation,  in  substituting 
the  word  unfair  for  the  word  fair,  was  to  make  this  fact  clear.  It  is  far  from  may 
intention  to  endeavour  to  lay  down  rules  with  regard  to  competition;  but  we  will  not 
countenance  in  our  territory  certain  kinds  of  traffic  which  would  involve  unfair  com- 
petition with  our  own  products.  The  Belgian  Delegate  knows  perfectly  well  to  which 
traffic  I  refer.  In  my  opinion  it  is  out  of  the  question  that  a  Convention  drawn  up 
under  the  auspices  of  the  League  of  Nations  should  sanction  and  promote  practices 
of  this  kind. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  The  present  discussion  is  no 
novelty  to  those  who  had  the  privilege  of  passing  a  few  days  in  the  Boulevard  Saint- 
Germain  some  months  ago.  The  question  was  brought  up  for  discussion  at  that  time. 
If  our  French  colleague  had  been  present  at  the  early  discussions  he  would  be  aware 
that  his  proposal  is  the  result  of  a  misunderstanding,  as  also  is  that  of  the  British  Dele- 
gation; it  was  indeed,  unless  I  am  mistaken,  rejected  at  the  time.  We  unanimously 
agreed  to  exclude  from  the  right  of  free  transit  certain  classes  of  goods,  the  importation 
of  which  is  prohibited  on  grounds  of  public  health  or  security.  Whether  these  words 
are  well-chosen  is  a  matter  for  discussion.  At  all  events,  the  intention  is  quite  clear; 
it  is  to  respect  the  police  regulations  of  countries  of  transit,  and  also  any  international 
Conventions  concluded  by  them, — in  particular  international  laws  and  conventions 
relating  to  fair  competition,  especially  the  Madrid  Agreement  with  regard  to  false 
marks  of  origin. 

On  behalf  of  the  Swiss  Delegation,  I  entirely  endorse  the  remarks  made  by  the 
Belgian  Delegate.  Switzerland,  like  Belgium  and  other  countries,  even  including 
those  from  whom  we  differ  at  the  moment,  does  its  utmost  to  safeguard  fair  competi- 
tion, especially  with  regard  to  marks  of  origin.  I  myself  have  for  25  years  ceaselessly 
striven  to  protect  trade-marks  and  to  prevent  the  use  of  false  marks  of  origin.  We 
are  all,  therefore,  agreed  as  to  the  substance  of  the  matter.  The  question  is  merely 
one  of  method.  Assuming  we  arc  all  agreed  that  obvious  fraud  and  breaches  of  inter- 
national engagements  must  be  absolutely  prevented,  are  we  to  allow,  not  a  judge, 
but  a  customs  official, — as  a  rule  a  man  without  education, — to  stop  goods  in  transit 
and  to  delay,  more  or  less  intentionally,  the  transit  of  goods  of  a  neighbouring  country? 
For  what  purpose?  To  prevent  our  neighbours  from  sending  goods  in  transit  to  a 
third  State?     That  is  the  point. 

The  question  must  be  probed  further.  The  point  at  issue  is  not  the  significance  of 
the  two  words  public  health  and  security;  the  real  question  is  to  decide  whether  this 
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Committee  intendo  to  raise  its  voice  in  protest  against  the  present  tendency  to  multiply 
at  every  frontier  the  customs  formalities  and  red  tape  which  constitute  such  an  obs- 
tacle to  transit  traffic. 

We  have  assembled  here  with  an  excellent  programme  and  the  loftiest  of  sentiments, 
which  Switzerland  and  Belgium  share  to  the  full.  Do  we  intend  to  carry  out  this  pro- 
gramme faithfully,  not  only  in  word,  but  in  deed?  Our  first  act  should  take  the  form 
of  a  protest  against  the  customs  abuses  which,  on  the  pretext  of  safeguarding  fair 
competition,  prevent  Switzerland,  for  example,  from  sending  goods  in  transit  to  an- 
other country,  or  Spain  from  exporting  her  home  produce.  I  have  no  particular  country 
in  mind,— I  simply  take  these  examples  at  random.  Are  we  to  provide  the 
customs  authorities  with  powers  in  excess  of  those  required  for  the  task  which  they  are 
normally  called  upon  to  fulfil, — that  of  collecting  duties  legally  due  to  a  State  which 
allows  goods  to  enter  its  territory  for  disposal  there?  We  cannot  accept  the  principle 
that  the  customs  authorities  in  countries  of  transit  should,  on  various  pretexts,  be 
allowed  to  do  what  the  French  Delegation  itself  is  not  prepared  to  accept  in  the  case 
of  navigable  waterways,  for  it  recognises  that  vessels  under  seal  must  be  left  intact. 

I  am  not  a  railway  expert,  but  I  think  I  may  state  that  for  the  most  part  transit 
traffic  on  railways  is  carried  on  under  the  same  conditions  as  in  the  case  of  vessels.  Why 
should  wagons  be  opened  when  the  country  of  transit,  as  the  guardian  of  public 
order,  can  always  seal  them  on  entry  into  its  territory,  in  order  to  prevent  any  conse- 
quences detrimental  to  commercial  freedom  or  public  morals  within  its  territory?  I 
wished  to  put  the  matter  in  this  light  because,  in  my  opinion,  this  is  the  point  of  view 
from  which  it  should  be  regarded. 

The  CHAIRMAN  (speaking  in  French).  —  In  order  to  avoid  an  unduly  long  dis- 
cussion upon  this  point,  I  suggest  that  a  Sub-Committee  composed  of  MM.  Serruys, 
Vallotton,  Pierrard,  Sir  Hubert  Llewellyn  Smith,  MM.  Lankas  and  Fernandez  y 
Medina  should  be  entrusted  with  the  further  examination  of  the  question. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Before  this  Sub-Committee 
meets,  it  would  be  well  for  us  to  consider  the  Italian  amendment  on  monopolies;  I 
have  a  few  points  to  submit  in  regard  to  foodstuffs  which  are  subject  to  monopolies. 

The  CHAIRMAN  (speaking  in  French).  —  We  will  continue  the  discussion.  I 
call  upon  the  Italian  Delegate  to  submit  the  Italian  amendment. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  The  Italian  Delegation  proposes  to 
add  in  Article  5,  after  the  word  plants,  the  words  or  owing  to  the  existence  of  State  mono- 
polies. 

It  sometimes  happens  that  States  prohibit  the  importation  of  certain  goods  which 
are  subject  to  monopolies,  in  order  to  safeguard  these.  The  proposed  amendment 
lays  down  that  States  will  be  entitled  to  prohibit  the  transit  of  such  goods.  The  Italian 
amendment  is  necessary  in  the  interest  of  States  holding  monopolies  which  they  have 
to  protect  against  possible  infringement  on  the  part  of  the  consignors  of  certain  classes 
of  goods  connected  with  these  monopolies. 

M.  KROLLER  (Netherlands;  speaking  in  French).  —  The  Netherlands  Delegation 
considers  that  all  reservations  with  regard  to  existing  or  subsequent  Conventions 
should  be  taken  in  conjunction  with  Article  10  and  considered  by  the  same  sub-com- 
mittee. As  regards  the  reservations  made  by  the  Italian  Delegation,  the  Netherlands 
Delegation  is  unable  to  accept  them.  Let  us  take  a  few  practical  examples.  In 
several  States  tobacco  is  subject  to  a  monopoly.  If  we  accepted  this  reservation, 
the  transit  of  tobacco  through  a  State  holding  a  monopoly  would  be  impossible,  and 
Dutch  tobacco  would  be  unable  to  pass  through  Germany  on  its  way  to  other  countries. 
This  would  be  an  impossible  position.  We  cannot  accept  the  principle  that  the  mere 
existence  of  a  monopoly  justifies  the  prohibition  of  transit. 

M.  SC.ASSI  (Greece;  speaking  in  French).  —  I  think  that  the  amendment  with 
regard  to  monopolies  would  interfere  very  seriously  with  international  trade,  and  that 
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its  adoption  would  be  a  distinctly  retrograde  measure.  The  trade  of  a  great  many 
countries  would  be  adversely  affected  by  the  introduction  of  this  measure.  For 
instance,  in  Greece,  matches  are  a  monopoly;  would  Greece  not  have  the  right  to 
import  English  matches  via  Italy  ?  Greece  grows  tobacco,  and  carries  on  a  large 
trade  in  it.  Would  she  no  longer  be  able  to  send  her  tobacco  to  Switzerland  or 
Holland  in  transit  through  the  intermediate  ountries  ?  I  could  quote  many  other 
examples.  On  these  grounds  the  Greek  Delegation  asks  for  the  rejection  of  the 
amendment. 

THE  CHAIRMAN  (speaking  in  French).  —  I  will  ask  the  Italian  Delegate  to 
explain  his  amendment. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  On  behalf  of  the  Italian  Delegation 
1  would  point  out  that  the  right  to  prohibit  the  import  and  transit  of  goods  subject 
to  monopoly  is  reserved  in  many  international  treaties.  What  we  desire  is  that  States 
where  certain  goods  are  subject  to  monopoly  shall  have  the  right  to  take  special 
measures  to  prevent  abuse  of  the  system.  Account  must  also  be  taken  of  goods  which 
may  have  a  detrimental  effect  on  morals,  and  the  entry  of  which  should  be  prohibited, 
as  provided  in  the  British  amendment.  The  fact  that  we  wish  to  prevent  abuses  does 
not  imply  that  we  wish  to  prevent  transit  traffic.  So  far  as  I  am  aware,  Italy  has 
never  prohibited  the  transit  of  goods  subject  to  monopoly.  At  all  events,  a  question 
of  this  kind  should  be  dealt  with  by  the  sub-committee  which  will  consider  the  French 
and  British  proposals,  and  whose  object  should  be  to  prevent  abuses  in  either  direction. 

M.  LANKAS  (Czecho-Slovakia ;  speaking  in  French).  —  The  Sub-Committee  appoint- 
ed to  consider  the  Italian  amendment  should  be  guided,  in  my  opinion,  by  the  principle 
that  at  all  costs  the  taking  of  any  retrograde  step  must  be  avoided.  I  very  much  fear, 
however,  that  to  include  in  our  Convention  a  provision  intended  to  protect  mono- 
polies which  exist  in  certain  States  would  be  to  reverse  the  engine.  Moreover,  the 
embodiment  of  this  principle  in  a  clause  of  general  application  would  lend  itself  to 
abuses  and  would  constitute  an  obstacle  to  freedom  of  transit.  A  State  which  has  a 
monopoly  and  wishes  to  ensure  that  goods  in  transit  do  not  remain  in  its  territory, 
is  protected  by  the  following  clause  :  Each  Contracting  State  shall  have  the  right  to  take 
the  measures  necessary  to  ensure  that  goods  which  are  the  subject  of  a  monopoly  do  not 
remain  within  its  territory. 

The  British  proposal  which  was  read  to  us  :  Nothing  in  this  Convention  shall  affect..., 
also  seems  to  me  dangerous.  I  should  like  to  know  whether  the  Conventions  referred 
to  include  both  general  and  bilateral  Conventions.  To  my  mind  it  is  out  of  the  ques- 
tion that  freedom  of  transit  should  be  blocked  by  bilateral  Conventions,  even  if  conclud- 
ed under  the  auspices  of  the  League  of  Nations. 

Lastly,  the  Czecho-Slovak  Delegation  strongly  urges  that  the  amendment  sub- 
mitted by  the  French  Delegation :  This  provision  shall  not  apply  whenever  transit  is 
curried  out  by  vessels...  should  be  inserted  either  in  the  Convention  on  Freedom  of 
Transit  or  in  the  Convention  on  Navigable  Waterways,  for  in  our  opinion  this  is  an 
extremely  practical  suggestion.  When  a  portion  of  a  vessel  is  sealed,  it  is  unnecessary 
to  examine  it  in  order  to  ensure  that  the  goods  are  really  in  transit. 

The  CHAIRMAN  (speaking  in  French).  —  If  no-one  else  wishes  to  speak,  I  propose 
to  submit  Article  5  and  all  the  amendments  to  it  to  a  sub-committee. 

M.  BOCHKOFF  (Bulgaria;  speaking  in  French).  —  Bulgaria  is  a  country  which 
produces  and  exports  a  large  quantity  of  tobacco.  1  therefore  share  the  views  of  the 
.Netherlands  and  Greek  Delegations,  and  oppose  to  the  Italian  amendment.  I  move 
that  this  question,  which  is  one  of  principle  and  not  merely  one  of  drafting,  should 
be  discussed  in  plenary  committee. 

ML  SCASS1  (Greece;  speaking  in  French).  —  If  is  not  a  mere  question  of  drafting, 
and  the  discussion  should  be  continued  here. 
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The  CHAIRMAN  (speaking  in  French).  —  The  Officers  of  the  Conference  maintain 
their  proposal  to  submit  the  matter  to  a  Sub-Committee,  composed  as  follows: — 
MM.  Serruys  (France); 

Vallotton  (Switzerland); 

Pierrard  (Belgium); 
Sir      Hubert  Llewellyn  Smith  (Great  Britain); 
MM.  Kasama  (Japan); 

Kroller  (Netherlands); 

Fernandez  y  Medina  (Uruguay); 

Scassi  (Greece); 

Lankas  (Czecho-Slovakia); 

Bignami  (Italy); 

Carneiro  (Brazil). 
Is  there  any  objection? 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  do  not  wish  to  be  a  member 
of  the  Sub-Committee,  but  I  should  like  to  ask  the  Brazilian  Delegate  to  lay  before  it 
a  short  statement  of  the  views  of  the  Chinese  Delegation  on  Article  5,  and  I  would 
ask  the  Sub-Committee  to  take  these  views  into  account  as  far  as  possible. 

The  CHAIRMAN  (speaking  in  French).  —  The  Sub-Committee  will  be  only  too 
pleased   to  receive  the  statement. 

//  was  decided  to  refer  the  question  to  the.  Sab-Committee. 


DISCUSSION  OF  ARTICLE  6 

The  CHAIRMAN  (speaking  in  French).  —  We  now  come  to  Article  6.  The 
French  Delegation  proposes  the  deletion  of  the  words  :  Notwithstanding  the  provisions 
of  Article  2  et  seq.,  and  mails  and  postal  parcels. 

M.  SERRUYS  (France;  speaking  in  French).  —  The  matter  is  merely  one  of 
drafting.  The  word  notwithstanding  pre-supposes  a  contradiction  between  these 
clauses,  whereas  the  intention  is  merely  to  limit  the  application  of  the  provisions 
referred  to.  The  best  course  would  be  to  adopt  the  article  in  principle,  and  then  to 
refer  it  to  the  Drafting  Committee,  to  be  worded  in  such  a  way  as  to  convey  the  meaning 
intended. 

The  CHAIRMAN  (speaking  in  French).  —  The  words  mails  and  postal  parcels  will 
be  deleted  in  conformity  with  the  decision  taken  on  the  other  articles. 

The  British  Delegation  has  moved  an  amendment  for  the  deletion  of  the  word 
concerned  (interessees)  and  the  insertion  of  the  words  on  the  ground  of  its  own  interest 
in  the  traffic. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  Although  this  is  rather  more 
than  a  drafting  amendment,  it  is  not  a  question  to  which  the  British  Delegation  attaches 
great  importance  as  a  matter  of  principle,  nor  is  it  one  on  which  it  would  insist  in  the 
face  of  any  serious  opposition;  but  it  has  been  represented  to  us  that  the  words  a  valid 
reason  are  somewhat  vague,  and  that  it  might  be  better  to  define  the  scope  of  this 
exception  by  restricting  the  right  of  intervention  to  those  High  Contracting  Parties 
who  have  a  direct  interest  in  the  transit  traffic  in  question. 

M.  SERRUYS  (France;  speaking  in  French).  — -  The  French  Delegation  frankly 
admits  the  importance  of  the  point  raised  by  the  British  Delegation.  We  have  to 
decide  whether  a  State  may  benefit  by  facilities  granted  to  another  State,  on  the  ground 
that  it  is  interested  in  the  traffic  in  question.  What  kinds  of  interest  are  meant? 
I  should  like  the  matter  to  be  more  clearly  defined.      I. el   us  take  the  instance  of  a 
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Slate  which  is  ool  a  Member  of  the  League  of  Nations;  would  that  State  be  entitled 

to  say  that  it  was  interested  in  the  transport  traffic  of  a  Member  State  and  that  the 
terms  of  the  Convention  should  consequently  apply  to  it  ?  If  this  were  so,  there  would, 
in  my  opinion,  be  no  distinction  between  Member  and  Non-Member  States.  Further, 
in  what  does  such  participation  consist?  Is  financial  participation  meant,  and  are 
we  going  to  broach  the  vast  question  of  the  nationality  of  companies?  For  instance, 
would  a  State  be  in  a  position  to  say  that  it  or  one  of  its  nationals  controlled  a  shipping 
company  belonging  to  another  State  which  had  signed  the  Convention?  Would  this 
ground  be  sufficient  to  entitle  it  to  receive  all  the  advantages  conferred  by  adherence 
to  the  Convention?  Moreover,  what  is  to  constitute  control?  Control  would  some- 
times be  of  a  financial,  sometimes  of  an  administrative  nature,  and  sometimes  simply 
a  question  of  the  ownership  of  shares.  These  points  must  be  definitely  settled.  Of 
course  we  must  not  impose  too  many  restrictions;  nevertheless,  we  must  allow  no  pos- 
sibility of  misunderstanding.  I  very  much  fear,  however,  that  the  word  interest  is 
liable  to  misinterpretation,  and  that  it  would  be  a  source  of  many  misunderstandings 
which  would  seriously  impede  the  application  of  the  Convention.  If  we  desire  to 
extend  the  scope  of  such  intervention,  we  must  differentiate  between  signatory  and 
non-signatory  States.  If  we  say  that  "a  signatory  State,  by  taking  shares  in,  or,  in 
a  word  assuming  control  of  a  company  belonging  to  a  non-signatory  State,  can  confer 
upon  that  State  the  advantages  derived  from  the  Convention"',  confusion  will  inevitably 
result. 

As  you  will  realise,  such  a  course  would  involve  a  considerable  element  of  danger, — 
though  I  am  not  sure  if  I  have  expressed  myself  clearly.  If  my  remarks  are  not  quite 
clear,  it  is  because  the  proposal  laid  before  us  is  itself  not  very  clearly  defined,  and  I 
should  be  glad  of  a  further  explanation  on  some  points. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  The  British  Delegation 
does  not  attach  much  importance  to  this  amendment;  if  it  raises  any  difficulty  we  are 
willing  to  withdraw  it. 

M.  SERBUYS  (France;  speaking  in  French).  —  I  am  very  grateful  to  Sir  Hubert 
Llewellyn  Smith.     His  action  will  remove  a  slight  misunderstanding. 

The  CHAIRMAN  (speaking  in  French).  — The  British  amendment  is  withdrawn. 

The  Boumanian  Delegation  has  handed  in  an  amendment  to  insert  after  the  word 

concerned  the  words  provided  the  non-contracting  State  be  prepared  to  accord  reciprocity. 

M.  PEB1ETZEANO  (Boumania;  speaking  in  French).  —  In  my  opinion,  a  non- 
contracting  State  which  participates  in  the  advantages  of  transit  traffic  must  be 
required  to  accord  reciprocal  conditions. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  1  should  like  to  have  a  fuller 
explanation  of  what  reciprocity  means  here, — whether  it  means  reciprocity  on  any 
particular  transit  route.  If  it  indicates  special  reciprocity,  I  am  satisfied;  but  if 
general  reciprocity, — that  is  to  say  the  granting  to  a  non-contracting  State  of  all  the 
advantages  conferred  by  the  Convention, — I  think  that  would  be  going  too  far,  and 
we  should  not  be  prepared  to  agree  to  such  a  proposal. 

M.  PEB1ETZEANO  (Boumania;  speaking  in  French).  —  It  is  for  the  Committee 
to  decide  how  far  we  are  to  go.     In  my  opinion  there  should  be  complete  reciprocity. 

M.  KBOLLEB  (Netherlands;  speaking  in  French).  —  I  do  not  think  it  advisable 
to  introduce  the  question  of  reciprocity  at  this  point;  moreover,  it  was  discussed  at 
great  length  in  Paris.  It  was  there  decided  that  two  contracting  States  might  establish 
a  transit  route  for  goods  traffic  through  the  territory  of  a  non-contracting  State.  The 
interests  of  the  latter  would  not  be  involved.  The  traffic  would  be  conducted  solely 
in  the  interests  of  the  two  contracting  States;  and  the  non-contracting  State  would 
not  come  into  the  question.     I  hope  my  explanation  is  clear. 
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M.  PIERRARD  (Belgium;  speaking  in  French),  The  Belgian  Delegation  is  in 
eritire  agreemenl  with  the  views  expressed  by  the  Netherlands  Delegate. 

The  CHAIRMAN  (speaking  in  French).  —  Does  the  Roumanian  Delegate  press 
his  amendment? 

M.  PERIETZEANQ  (Houinania;  speaking  in  French);  —  1  will  not  press  the 
point  further,  but  1  desire  that  it  should  be  put  to  the  vote. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  now  take  a  vole  upon  the  Rouma- 
nian amendment. 

The  Roumanian  amendment  was  rejected. 

Does  anyone  else  wish  to  speak? 

I  will  now  put  to  the  vote  Article  6  in  the  form  in  which  it  appears  in  the  Green, 
Book. 

Article.  6  was  adopted. 

M.  SERRUYS  (France ;  speaking  in  French).  —  The  French  amendment  proposing 
the  deletion  of  two  or  three  words  at  the  beginning  of  the  article  should  surely  be 
reserved.  It  is  understood  that  the  Drafting  Committee  will  bear  our  proposal  in 
mind  in  drafting  the  final  text  of  Article  6. 

The  CHAIRMAN  (speaking  in  French).  —  That  is  understood. 

M.  BOCHKOFF  (Bulgaria;  speaking  in  French).  —  1  should  like  to  ask  the  Chair- 
man why  my  proposal  with  regard  to  the  discussion  of  the  Italian  amendment  to 
Article  5  has  not  been  taken  into  consideration.  A  similar  case  has  already  arisen 
in  connection  with  a  proposal  by  the  Serb-Croat-Slovene  Delegation  to  delete  the 
word  vessels  etc.,  in  one  of  the  articles.  This  question  was  not  referred  to  a  sub- 
committee,— it  was  discussed  and  voted  upon  at  a  plenary  meeting  of  the  Committee. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  raised  by  the  Bulgarian 
Delegate  will  be  discussed  in  plenary  session  when  the  Sub-Committee  has  submitted 
its  report. 

The  meeting  adjourned  at  1  p.m. 


SIXTH  MEETING  OF  THE  PLENARY  COMMITTEE 

(Friday,  March  18th,  1021,  at  4.30  p.  m.) 


DISCUSSION  OF  ARTICLE  7  —  POSTPONEMENT  OK  DISCUSSION  OF  ARTICLES  8  AND  9  —  DISCUS 
SION  OF  PREAMBLE  AND  ARTICLE  10  —  REFERENCE  TO  SUB-COMMITTEE  OF  ARTICLES  10, 
11   AND   12. 

The  meeting  opened  with  M.  Loudon,  Vice-President  of  the  Conference  in  the  Chair. 

DISCUSSION  OF  ARTICLE  7 

THE  CHAIRMAN  (speaking  in  French).  —  We  will  now  continue  the  discussion 
upon  the  Draft  Convention  on  Transit. 

We  have  come  to  Article  7,  which  reads  as  follows  : — 

Article  7.  —  Scope  of  Application  of  the  Convention.  —  The  present  Convention  shall  not 
he  taken  as  affecting  in  anyway  measures  for  national  securitywhich  each  of  the  High  Contract- 
ing Parties  reserves  to  itself  the  right  of  taking  on  its  own  territory  in  case  of  national 
emergency;  it  being  nevertheless  understood  that  the  principle  of  Freedom  of  Transit  shall 
he  maintained  as  far  as  possible. 

An  amendment  has  been  handed  in  by  the  French  Delegation  proposing  that  Article  7 
should  be  drafted  as  follows  : — 

Exceptions  may  be  made,  in  special  cases,  to  the  terms  of  the  preceding  article  in  virtue 
of  measures  of  a  special  or  general  nature  which  any  of  the  High  Contracting  Parties  might 
be  compelled  to  take  for  the  safety  of  the  State  or  the  vital  interests  of  the  country,  it 
being  understood  I  hat  the  principle  of  Freedom  of  Transit  shall,  as  far  as  possible,  be  observed. 

I  call  upon  M.  Serruys  to  explain  the  purport  of  the  French  amendment. 

M.  SERRUYS  (France;  speaking  in  French).  —  I  should  like  briefly  to  indicate 
the  motives  which  actuated  the  French  Delegation  in  submitting  this  amendment. 
We  felt  some  astonishment  at  the  form  in  which  Article  7  was  drawn  up.  I  think 
that  the  somewhat  indefinite  manner  in  which  this  article  was  expressed  is  due  to 
the  fact  that  the  French  text  was  a  translation  from  the  English.  We  are  unable 
to  explain  the  exact  significance  of  the  words  :  the  present  Convention  shall  not  he  taken 
as  affecting  in  any  way  measures  for  national  security...  Does  the  statement  that  a 
Convention  is  not  to  be  regarded  as  affecting  a  certain  part  of  the  initiative  or  activities 
of  a  State  imply  that  the  Convention  does  not  apply,  or  is  suspended?  It  appears 
to  us  very  difficult  to  draw  any  conclusions  whatever  from  this  text.  The  English 
expresses  the  meaning  intended,  but  the  French  translation  does  not.  We  have 
therefore  attempted  to  prepare  a  clearly-worded  article  conveying  the  exact  intentions 
of  the  Green  Book  in  a  more  precise  form.  In  our  opinion  it  should  be  understood 
that  the  Convention  remains  in  force  throughout  the  exceptional  circumstances  referred 
to,  and  that  any  deviations  from  the  provisions  of  the  Convention  which  may  be 
justified  in  the  event  of  an  emergency  must  be  treated  as  exceptions  to  the  general 
rule.  Moreover,  we  considered  that  the  true  nature  of  these  exceptional  emergencies 
should  be  correctly  described,  namely,  emergencies  affecting  the  vital  interests  of  a 
State.     I  should  like  to  point  out  that,  as  a  matter  of  fact,  the  Commentary  of  the 
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Green  Book  is  clearer  than  the  actual  text  in  this  respect.  In  the  text  only  national 
security  and  the  safety  of  the  State  are  mentioned,  that  is  to  say,  circumstances  endan- 
gering an  existing  administration,  whereas  the  Commentary  also  contemplates  (I)  a 
breakdown  in  communications  or  famine,  which  cannot  properly  speaking  he  brought 
under  the  same  beading  as  the  safety  of  the  State. 

We  have  therefore  ventured  to  submit  to  you  a  text  which  lays  down  that  in  such 
circumstances,  no  matter  how  exceptional  they  may  be,  the  Convention  remains  in 
force,  and  that  any  special  measures  constitute  deviations  from  the  terms  of  the  Conven- 
tion. With  regard  to  guarantees  for  the  observance  of  the  Convention,  our  text 
provides  that  a  departure  from  the  terms  of  the  Convention  may  only  be  made  in 
the  event  of  emergencies  affecting  the  safety  of  the  State  or  the  vital  interests  of  the 
country;  and  also  that  the  principle  of  freedom  of  transit  must  be  observed  to  the 
utmost  possible  extent.  Such  is  the  exact  purport  of  the  version  submitted  by  us, 
and  in  my  opinion  it  does  not  affect  the  substance  of  the  article. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Without  committing 
myself  with  regard  to  the  principle  embodied  in  the  French  amendment,  1  consider 
that  at  all  events  the  word  maintained  should  be  replaced  by  the  word  observed. 

M.  SERRUYS  (France;  speaking  in  French).  —  I  agree. 

The  CHAIRMAN  (speaking  in  French).  —  There  is  also  an  Italian  amendment 
referring  to  the  same  article,  proposing  the  addition  of  the  words  : 

either  for  purposes  of  national  defence  or  after  the  words  on  its  own  territory. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  Article  7  in  its  present  form  only 
contemplates  the  taking  of  measures  for  national  safety  in  the  event  of  national  emer- 
gency. Provision  must  also  be  made  for  cases  in  which  a  State  finds  it  necessary  to 
take  certain  steps,  for  instance,  in  connection  with  the  construction  of  works  for  national 
defence,  or  to  stop  transit  traffic  for  purposes  of  national  defence.  There  are  some 
States — Italy  for  instance — which  have  attained  freedom  and  independence  after  a 
century-long  struggle;  such  States  cannot  afford  to  compromise  their  safety  by  accept- 
ing the  principle  that  a  State  may  only  take  measures  for  national  security  in  certain 
circumstances.  It  is  for  this  reason  that  the  Italian  Delegation  has  submitted  the 
above  amendment. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  am  impelled  to  speak  by  the 
same  motive  which  led  me  to  the  platform  this  morning.  I  should  feel  certain  misgiv- 
ings if  the  words  affecting  the  vital  interests  of  the  country  were  inserted  in  Article  7. 
After  the  explanation  given  by  M.  Serruys,  which  will  appear  in  the  Minutes,  I  think 
that  we  can  come  to  an  understanding;  but  who  is  to  decide  what  are  the  vital  interests 
of  a  country?     The  country  itself? 

M.  SERRUYS  (France ;  speaking  in  French).  —  Obviously. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  In  that  case  vital  interests 
may  include  commercial  or  economic  interests. 

M.  SERRUYS  (France;  speaking  in  French).  —  No. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  am  afraid  that  in  practice 
this  may  happen.  If  definite  guarantees  were  provided  as  to  the  spirit  in  which  this 
provision  would  be  applied,  we  might  be  able  to  accept  it;  in  my  opinion,  however, 
reservations  of  this  kind  amount  to  restrictions  upon  freedom  of  transit. 

M.  SERRUYS  (France;  speaking  in  French).  —  I  am  very  glad  that  the  difficulty 
has  been  thus  clearly  stated  by  the  Belgian  Delegate.     This  article  is  one  of   the  most 


(1)  See  p.  291. 
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important  in  the  Convention.  I  may  as  well  say  frankly  that  were  the  tone  of  the 
discussion  to  indicate  that  some  of  the  delegations  were  endeavouring  to  restrict  the 
freedom  of  action — I  will  not  go  so  far  as  to  say  sovereignty — of  certain  States,  the 
difficulty  would  assume  very  serious  dimensions. 

M.  Pierrard  has  put  a  question  which  astonishes  me;- — Who  is  to  decide  what 
are  the  vital  interests  of  a  State?  To  my  mind  there  can  be  only  one  judge — the 
State  itself.  Moreover,  is  there  not  definite  assurance  that  any  decisions  which  it 
might  take  with  regard  to  its  own  interests  in  connection  with  transit  will  be  subject 
to  a  certain  degree  of  control?  Do  you  not  realise  that  this  Convention  contains 
certain  new  features?  The  six  articles  which  you  have  adopted  constitute  a  transit 
statute  which  lays  down  complete  equality,  and  involves  the  general  and  unanimous 
consent  of  the  Signatory  Powers  to  the  establishment  of  principles  which  may  at 
times  be  irksome  to  them,  and  which  in  any  case  entail  limitation  of  their  contractual 
freedom.  At  the  end  of  this  Convention,  provision  is  made  for  the  acceptance  by 
these  Powers  of  a  procedure  of  conciliation,  and  also  for  recognition  in  advance  of 
the  principle  that  when  disputes  arise  they  are  to  be  dealt  with,  not  according  to  the 
methods  formerly  employed,  but  according  to  the  new  method,- — of  which  I  am  an 
enthusiastic  supporter — by  which  a  dispute  is  brought  before  the  tribunal  of 
international  opinion  and,  if  necessary,- — should  it  become  aggravated — is  submitted 
to  the  Court  of  International  Justice.  Do  you  not  think  that  after  we  have  undertaken 
these  two  obligations,  firstly,  to  comply  with  a  principle  of  universal  application 
and,  secondly,  to  accept  international  jurisdiction,  we  are  entitled  to  expect  confidence 
to  be  reposed  in  us  and  also  to  have  a  free  hand  in  safeguarding  what  I  have  termed  the 
vital  interests  of  States. 

What  do  we  mean  by  vital  interests?  This  is  the  second  question  put  by  the  Bel- 
gian Delegate.  Vital  interests  include  the  safety  of  the  State  and  national  defence; 
they  may  be  of  a  political  or  of  an  economic  nature,  or  they  may  be  both  political 
and  economic  at  the  same  time.  We  cannot  foresee  all  possible  contingencies.  You 
have  mentioned  famine  and  transport  crisis;  there  may  be  other  circumstances  which 
are  dependent  not  merely  on  yourself  but  also  on  your  neighbours.  Are  we  to  restrict 
these  interests  to  such  narrow  limits,  regardless  of  the  evidence  of  history?  I,  for 
my  part,  am  not  at  all  inclined  to  agree  to  a  renunciation  of  this  kind. 

M.  Pierrard  asks  me  to  provide  guarantees.  These  guarantees  are  contained  in 
the  first  articles  of  the  Convention,  and  in  the  jurisdiction  which  you  have  set  up.  We 
tell  you  in  all  good  faith  that  we  wish  to  make  an  exception  with  regard  to  vital  interests, 
and  that  we  wish  the  decision  to  rest  with  us  as  to  the  necessity  for  taking  measures 
for  their  protection.  You  will  still,  however,  be  able  to  resort  to  the  various  juris- 
dictions provided  for  in  the  Convention.  Will  not  that  content  you?  Must  we  enu- 
merate here  all  the  various  circumstances  in  which  a  State  may  decide  that  its  vital 
interests  are  involved?  That  would  be  a  problem  of  such  difficulty  that  I  for  my 
part  would  not  venture  to  deal  with  it. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  In  Article  7  we  approach 
a  question  in  which  there  is  necessarily  a  certain  conflict  between  our  common  desire, 
on  the  one  hand,  to  maintain  the  freedom  of  transit  in  all  possible  circumstances, 
and,  on  the  other  hand,  not  to  infringe  upon  national  sovereignty  and  the  right  of  each 
country  in  the  last  resort  to  declare  what  are  its  vital  interests  and  to  take  the  measures 
necessary  to  safeguard  them. 

Before  dealing  with  M.  Serruy's  amendment,  may  I  suggest  to  the  Italian  Delegate 
that  his  amendment,  with  which  the  British  Delegation  is  entirely  in  accord,  would 
be  covered  by  the  more  general  amendment  of  M.  Serruys,  and  therefore  perhaps  we 
could  carry  on  our  discussion  entirely  on  the  basis  of  the  French  amendment.  I  see 
in  this  amendment  only  one  danger,  and  that  is  the  possibility  that  a  State  might 
presume  upon  its  terms  in  order  to  claim  that  certain  measures  taken  for  economic 
or  commercial  purposes,  quite  distinct  from  the  protection  of  vital  interests,  were  taken 
under  the  powers  conferred  by  this  article.  Such  a  State  might  say  :  "We  are  sole 
judges  of  what  are  our  vital  interests,  and  therefore  there  can  be  no  operation  of  the 
jurisdiction  established  by  this  Convention."  I  am  sure  that  M.  Serruys  never  intend- 
ed to  create  such  a  possibility.     In  his  last  speech  he  clearly  explained  that  our 
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safeguard  consists  in  the  jurisdiction  set  up  by  this  Convention.  I  think  on  reading  his 
amendment  that  he  is  right,  for  I  observe  that,  at  the  end,  it  is  stated  that  the  prin- 
ciple of  freedom  of  transit  must  be  maintained  or — to  follow  the  wording  of  M.  Vallot- 
ton — observed.  That  is  a  question  of  fact,  and  1  conclude  that  recourse  should  be 
had  to  the  jurisdiction,  net  on  the  question  as  to  whether  an  interest  declared  to  be 
vital  is  vital  or  not,  but  whether  the  action  taken  is  bona  fide  in  defence  of  national 
interests.  If  M.  Serruys  would  allow  me,  1  should  like  to  make  this  even  more  clear 
by  means  of  a  very  slight  alteration  in  the  wording.  If,  instead  of  the  words  may 
consider  it  necesssary  the  Committee  would  agree  to  the  insertion  of  the  words  is  obliged, 
I  think  the  sense  would  be  made  even  clearer.  This,  in  my  opinion,  is  all  that  is  requir- 
ed in  order  to  restrict  the  exceptions  to  the  narrowest  possible  limits,  and  that  is,  1 
think,  the  desire  of  us  all. 

M.  SERRUYS  (France;  speaking  in  French).  —  1  should  like  to  say  that  the  altera- 
tion suggested  by  the  British  Delegate  meets  my  views  exactly,  and  1  am  therefore 
perfectly  ready  to  accept  it. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  The  amendment  proposed 
by  the  French  Delegation  is  worthy  of  careful  study,  more  especially  from  the  point 
of  view  of  landlocked  countries.  As  the  representative  of  one  of  these,  I  am  bold 
enough  to  say  that  I  am  somewhat  afraid  of  this  French  amendment.  Such  experience 
as  I  have  of  high  politics  and  diplomacy  has  convinced  me  that  interests  may  very 
easily  and  very  speedily  become  vital  interests,  and  I  am  uneasy  regarding  the  scope 
of  these  words  vital  interests.  We  considered  this  question  in  the  Commission  of  Enquiry, 
and  we  all  came  to  the  conclusion  that  what  was  given  with  one  hand  should  not  be 
withdrawn  with  the  other.  We  were  afraid  of  a  tendency  to  impose  too  many  restric- 
tions. Perhaps  in  practice  undue  advantage  will  not  be  taken;  nevertheless,  we  are 
afraid  that  more  may  be  read  into  these  words  than  is  intended,  since  they  are  not 
sufficiently  definite,  and  that  they  will  too  often  be  pleaded  as  authoritative.  For 
I  his  reason  the  Commission  of  Enquiry  decided  to  lay  down  something  more  concrete, 
and  to  indicate  that  to  speak  of  vital  interests  being  involved  implied  a  serious  emer- 
gency. I  must  therefore  devote  mature  consideration  to  the  matter  before  coming 
to  a  decision. 

M.  VAN  EYSINGA  (Netherlands;  speaking  in  French).  —  Articles  5  and  7  are 
very  closely  connected.  Article  7  relates  to  the  imposition  of  restrictions  upon  free- 
dom of  transit  at  exceptional  times  and  in  case  of  emergency,  whereas  Article  5  lays 
down  restrictions  for  normal  times.  I  think  that  the  idea  contained  in  the  Italian 
amendment  should  be  taken  in  conjunction  with  Article  5,  since  it  deals  with  special 
rules  for  normal  times.  Moreover,  I  am  inclined  to  think  that  the  French  amend- 
ment also  relates  rather  to  Article  5  than  to  Article  7,  at  any  rate  to  some  degree,  and 
it  is  this  very  point  that  makes  me  somewhat  uneasy  concerning  this  amendment. 
We  are  all  of  opinion  that  the  subsidiary  amendment  proposed  by  the  chief  British 
Delegate  and  accepted  by  the  French  Delegate,  constitutes  a  very  considerable  impro- 
vement. My  objections,  however,  are  not  entirely  removed;  Article  7  refers  to  emer- 
gencies. This  expression  does  not  appear  in  the  French  amendment,  and  on  the  other 
and,  the  latter  contains  the  expression  vital  interests,  which  may  cause  certain  restrict  ions 
to  be  imposed  on  transit.  Our  Delegation  shares  the  views  of  those  delegations  which 
are  of  opinion  that  this  expression  vital  interests  is  somewhat  vague.  I  think  we  might 
find  something  more  definite.  If  we  cannot  do  this  in  the  course  of  a  meeting,  we 
might  perhaps  instruct  a  sub-committee  to  find  a  somewhat  less  comprehensive 
expression.  In  short,  the  Netherlands  Delegation  shares  the  views  of  the  Belgian 
ami  ('./echo-Slovak  Delegations. 

M.  SERRUYS  (France;  speaking  in  French).  —  I  am  very  glad  that  the  debate 
has  taken  this  turn,  for  it  gives  me  an  opportunity  to  define  exactly  both  the  purpose 
and  Subject  of  the  clause  under  discussion.  The  Netherlands  Delegate  has  staled 
that  there  is  a  very  close  connection  between  Article  5  ami  Article  7.  Thai  is  obvious. 
Until    provide    for   exceptions    to  a  general   rule.      He  has  also  very  rightly  said   thai 
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the  exceptions  provided  for  in  Article  5  were  constant  and  permanent  exceptions, 
whereas  Article  7  relates  to  extraordinary  exceptions  justified  by  an  exceptional  situa- 
tion, or  exceptional  events. 

M.  Lankas,  the  Commentator  of  the  Green  Pospel,  has  brought  to  bear  his  usual 
somewhat  pointed  arguments,  and  I  should  like  to  refer  to  one  of  his  remarks  which 
seems  to  me  of  some  interest.  M.  Lankas  states  that  the  text  is  sound.  I  venture  to  disa- 
gree, and  in  doing  so  I  entirely  share  the  views  of  M.  Chargueraud,  who,  like  M.  Lankas, 
was  one  of  the  authors  of  the  Green  Book.  It  is  consequently  useless  to  quote  the 
authors  of  the  Green  Book,  some  of  whom  actually  look  part  in  the  Conference,  while 
others  were  mere  spectators.  Now  the  spectators  allow  the  others  to  come  forward  and 
direct  operations.  This  is  the  second  time  that  I  have  made  a  statement  to  this  effect, 
and  I  absolutely  insist  that  it  be  included  in  the  Minutes.  Apart  from  this  point, 
however,  I  am  of  opinion  that  the  statements  of  M.  Lankas  and  of  the  Netherlands 
Delegate  have  thrown  some  light  on  the  matter,  and  I  entirely  agree  that  their  wishes 
should  be  met.  I  am  prepared  to  concede  this  point  just  as  readily  as  I  agreed  to  the 
insertion  of  an  additional  exception  at  the  request  of  Sir  Hubert  Llewellyn  Smith 
just  now.  The  French  Delegation  is  actuated  by  no  ulterior  motives,  and  I  therefore 
venture  to  submit  to  you  a  text  which  is  intended  on  the  one  hand  to  maintain  all 
absolutely  essential  guarantees,  and  on  the  other  hand  to  eliminate  all  possible  grounds 
for  apprehension  and  dispute.     This  text  is  as  follows  :  — 

Exceptions  may  be  made,  in  special  cases,  to  the  terms  of  the  preceding  articles  in  virtu t 
of  measures  of  a  special  or  general  nature  which  any  of  the  High  Contracting  Parties  mighe 
be  obliged  to  take  in  case  of  an  emergency  affecting  the  vital  interests  of  the  country,  it  being 
understood  that  the  principle  of  Freedom  of  Transit  shall,  as  far  as  possible,  he  observed. 

This  paragraph  refers  only  to  an  entirely  exceptional  situation  and  makes  provision 
only  for  deviation  from  a  general  rule  in  exceptional  circumstances,  whilst  at  the  same 
time  affording  the  necessary  degree  of  protection  to  the  sovereign  rights  of  States. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  Like  M.  Serruys,  I  am  very 
glad  that  the  discussion  has  enabled  us  to  clear  up  this  point,  though  this  has  not  been 
done  without  a  certain  element  of  heat.  I  should  like  to  define  my  views  a  little  more 
clearly,  and  to  assure  the  French  Delegation  that  it  will  be  met  by  complete  frankness 
on  the  part  of  the  Belgiam  Delegation.  However,  with  my  natural  impetuosity,  which 
is  not  the  attribute  of  a  diplomat,  but  rather  of  a  certain  legendary  animal  of  my  own 
country — I  come  from  the  Ardennes — I  am  obliged  to  give  vent  to  whatever  my  fierce 
love  of  liberty  impels  me  to  say. 

When  the  British  Delegate  suggested  his  first  amendment,  I  regarded  it  as  the 
first  step  towards  the  standpoint  of  the  French  Delegation,  and  the  French  Delegation 
immediately  responded  to  this  step.  I  was  about  to  ask  him  to  make  a  further  con- 
cession when  M.  Van  Eysinga  joined  in  the  discussion  and  expressed  my  own  views 
still  more  clearly.  Finally,  M.  Serruys  himself  proposed  an  amendment  which  1 
was  on  the  point  of  suggesting.  Our  views,  therefore,  are  identical,  and  I  thank 
M.  Serruys  for  having  made  this  proposal. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  — -  I  entirely  agree  with  the 
Belgian  Delegate,  and  I  accept  the  wording  of  M.  Serruys.  I  should  like,  however,  to 
point  out  that  I  was  nat  addressing  myself  to  him  when  I  quoted  the  Green  Book, 
and  I  undertake  not  to  do  so  again. 

The  CHAIRMAN  (speaking  in  French).  — •  Does  the  Italian  Delegate  wish  his 
amendment  to  be  inserted  in  Article  5,  or  does  he  wish  it  to  remain  in  Article  7? 

M.  BIGNAMI  (Italy;  speaking  in  French).  — The  Italian  Delegation  accepts  the 
amendment  of  the  French  Delegation,  and  withdraws  its  own  amendment  on  condition 
that  it  is  -inserted  in  the  Minutes  and  the  General  Report. 
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The  CHAIRMAN  (speaking  in  French).  —  I  will  take  the  vote  upon  Article  7 
as  amended.     It  now  reads  as  follows  :  — 

Exceptions  may  be  made,  in  special  cases,  to  the  terms  of  the  preceding  articles  in  virtue 
of  measures  pf  a  special  or  general  nature  which  any  of  the  High  Contracting  Parties  might 
be  obliged  in  to  take  case  of  emergency  affecting  the  vital  interests  of  the  country,  it  being 
understood  that  the  principle  of  freedom  of  transit  shall,  as  far  as  possihle,  be  observed. 

Article  7  was  adopted,  29  voting  fori 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  Is  it  clearly  understood  that  vital 
interests  include  matters  of  national  defence  even  in  time  of  peace? 

The  CHAIRMAN  (speaking  in  French).  —  Certainly. 

M.  SERRUYS  (France;  speaking  in  French).  —  Of  course. 


POSTPONEMENT  OF  DISCUSSION  OF  ARTICLES  8  AND  9 

M.  VALLOTTON  (Switzerland  ;  speaking  in  French).  —  Of  course  this  interpretation 
does  not  decide  the  fate  of  Articles  8  and  9,  to  which  we  have  handed  in  an 
amendment  which  has  not  yet  been  considered. 

The  CHAIRMAN  (speaking  in  French).  —  I  have  been  asked  not  to  proceed  with 
the  discussion  of  Article  8  now;  perhaps  we  could  postpone  it  until  to-morrow  and 
deal  with  Article  9  now. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  These  two  articles  are 
closely  inter  connected ;  we  cannot  deal  with  the  problems  of  war  without  having 
regard  to  the  mutual  obligations  incumbent  upon  States  Members  of  the  League  of 
Nations.     I  therefore  propose  that  the  discussion  of  Article  9  be  also  postponed. 

The  CHAIRMAN  (speaking  in  French).  — -  The  Swiss  Delegate  proposes  that 
Articles  8  and  9  be  postponed  until  some  future  meeling.     Has  anyone  any  objection'.' 

The  motion  was  carried. 


DISCUSSION  OF  PREAMBLE  AND  ARTICLE  10 

The  CHAIRMAN  (speaking  in  French).  —  We  now  come  to  Article  10.  As  you 
are  aware,  Article  10  and  the  Preamble  were  to  be  dealt  with  together.  Seeing,  however, 
that  some  of  the  amendments  to  Article  10  have  not  yet  been  considered,  I  think  it 
would  be  better  to  postpone  the  discussion  of  Article  10  until  later.  The  opinion  of 
the  Officers  of  the  Conference  is  that  it  would  be  better  to  discuss  it  at  the  end  of  the 
Convention. 

M.  SERRUYS  (France;  speaking  in  French).  —  Mr.  Chairman,  I  quite  understand 
your  motives  for  postponing  the  discussion  upon  Article  10  until  we  are  all  thoroughly 
well  acquainted  with  the  subject.  You  may  perhaps  remember  that  a  few  days  ago, 
when  we  were  discussing  the  question  of  the  Preamble,  and  an  amendment  was  submit- 
ted by  the  Italian  Delegation,  I  was  the  first  to  point  out  (1)  that  this  article  required 
very  thorough  consideration,  because,  in  my  opinion,  the  whole  Convention  is  in  certain 
respects  dependent  upon  it.  I  venture  to  ask  you  whether  you  would  be  prepared 
to  agree  to  a  procedure  differing  very  slightly  from  that  which  you  have  indicated. 
I  suggest  that  we  should  forthwith  hold  a  general  discussion,  in  order  to  be  able  to 
form  an  idea  as  to  the  views,  intentions  and  apprehensions  of  the  Committee. 


(I)  See  p.  64. 
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I  am  under  the  impression  that  amendments  have  not  hitherto  been  submitted, 
for  the  very  reason  that  we  agreed  the  other  day  to  reserve  the  question  until  the  general 
discussion.  You  will  remember  that  I  stated  that  in  dealing  with  these  subjects  I  felt 
we  could  not  begin  by  forming  a  sub-committee.  Directly  the  discussion  is  begun 
amendments  will  pour  in.  It  will  then  be  the  duty  of  a  sub-committee  to  sort  them 
out,  to  observe  their  characteristics  and  to  analyse  them,  in  order  that  the  final  dis- 
cussion may  be  founded  on  a  well-prepared  basis.  If  you  see  your  way  to  adopting 
t Lis  procedure,  I  think  that  it  will  lead  to  greater  clearness  in  the  debate. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  We  agree. 

The  CHAIRMAN  (speaking  in  French).  —  The  Officers  of  the  Conference  take 
the  same  view. 

We  will  now  begin  the  general  discussion  upon  Article  10  of  the  Draft  Convention 
and  also  the  Preamble. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  The  Italian  Delegation  has  already 
briefly  stated  the  reasons  which  led  it  to  move  its  amendment  to  the  Preamble  which 
entails  the  omission  of  Article  10.  In  view,  however,  of  the  importance  of  the  question, 
I  intend  to  repeat  in  somewhat  greater  detail  the  reasons  which  led  us  to  submit  our 
amendment  for  the  consideration  of  the  Committee  in  the  best  interests  of  the  great 
work  which  we  have  in  hand.  Our  amendment  entails  the  omission  of  Article  10,  and 
the  addition  in  the  Preamble,  after  the  word  prejudice,  of  the  words  :  to  international 
conventions  already  existing  or  which  may  subsequently  be  concluded,  and  which,  in  the 
opinion  of  the  Council  of  the  League  of  Nations,  are  not  contrary  to  the  spirit  of  the  present 
Convention. 

Our  proposal  takes  into  account  both  the  past  and  the  future. 

(1)  The  past  :  Article  23  of  the  Covenant  begins  as  follows  :   Subject  to  and  in 
accordance  with  the  provisions  of  international  conventions  existing  or  hereafter  to  be 
agreed  upon.     In  our  work  here,  therefore,  we  must  follow  the  lines  indicated  by  the 
Covenant  itself  in  regard  to  conventions  conclued  between  States  in  the  past.     Since, 
under  Article  10  of  the  Draft  Convention,  States  are  accorded  the  right  to  maintain  in 
force  even  such  treaties  as  are  not  in  complete  conformity  with  the  principles  of  the 
Convention  itself,  it  is  perfectly  clear  that  the   authors  of  the  draft  scheme  fully 
realised  the  difficulty  which  would  be  experienced  by  States  in  ratifying  the  Con- 
vention if  the  past  were   not  to  some  extent  taken  into  account.  Moreover,  since 
Article  10  recognises  the  possibility  of  exceptions  to  the  Convention  in  consequence 
of  existing  treaties,  why  should  we  not  recognise  that  all  existing  treaties  remain  in 
force?    This  would  be  both  simpler  and  clearer  and— what  is  more  important — would 
eliminate  a  serious  impediment  to   the   ratification  of  the  Convention.     There  are 
certainly  in  existence  thousands  of  conventions  between  States.     Very  often  these 
conventions  are  extremely  complicated,  and  the  mutual  transport  facilities  accorded 
constitute  only  a  secondary  consideration,  and  are  closely  bound  up  with  other  parts 
of  the  same  treaty.     Why  should  we  abolish  these  facilities,  which  are  the  immediate 
result  of  special  historical  circumstances,  the  merits  of  which  we  cannot  assess  with 
any  precision?     Can  we    be    sure   that   all  the   nations   represented   here   have,   in 
accordance  with  Article  10,  been  careful  to  declare  all  the  treaties  which  they  intend 
to  maintain  in  force?     Supposing  a  Power  to  have  forgotten  some,  we  shall  run  a  risk 
of  foregoing  the  accession  of  that  Power  to  the  Convention?     Moreover,  supposing 
that  a  State  Member  of  the  League  of  Nations  has  concluded  a  treaty  with  another 
State  which  is  not  a  Member,  what  will  be  the  position  of  the  former  supposing  it  to  have 
forgotten  to  declare  the  treaty?    Which  will  it  be  called  upon  to  fulfil,  the  obli 
gations  already  undertaken  or  the  new  ones?     In  order  to  avoid  all  these  difficulties, 
the  solution  to  which  is  so  extremely  difficult,  the  Italian  Delegation   proposes  that, 
above  all,  the  principle  of  respect  for  the  past  should  be  established. 

(2)  The  future  :  It  will  be  noted  that  in  the  text  of  Article  10  of  the  draft  scheme, 
possible  deviations  from  the  terms  of  the  Convention  may  be  authorised  when  a  com- 
bination of  special  economic,  topographical  and  technical  circumstances  justify  excep- 
tional agreements  of  this  nature.     Since  it  is  not  specified  who  is  to  decide  whether 
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Ihe  reasons  adduced  are  justifiable,  we  propose  that  the  decision  should  be  vested  in 
the  Council  of  the  League  of  Nations.  If  we  adopt  this  system,  it  would  be  sufficient 
if  States  Members  of  the  League  of  Nations,  when  concluding  conventions  with  other 
States,  were  to  take  care  to  insert  clauses  clearly  stating  that  the  provisions  were  only 
valid  provided  the  League  of  Nations  did  not  object  to  them, — and  this  irrespective  of 
whether  the  other  State  signing  the  Convention  were  a  Member  of  the  League  of  Nations 
or  not,  or  whether  the  Convention  itself  dealt  specially  with  transport  questions  or 
with  general  conventions  in  which  transport  questions  occurred.  Should  the  League 
of  Nations  not  approve,  any  provisions  to  which  exception  might  be  taken  would  be 
regarded  by  common  consent  as  null  and  void.  This  would  eliminate  any  difficulty 
in  connection  with  special  agreements  between  States.  As  may  be  seen,  our  proposal 
is  inspired  by  motives  of  justice  and  practical  utility. 

We  are  veryglad  to  have  been  able  to  initiate  a  discussion  on  this  subject,  and  shall 
welcome  any  conciliatory  proposal  which  we  regard  as  equitable;  but  we  do  venture 
to  hope  that  our  amendment,  which  is  straightforward  and  clear,  will  be  accepted  by 
the  Committee,  if  not  in  the  letter,  at  any  rate  in  the  spirit  of  our  proposal. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  Article  10  brings  us  to  one  of  the 
fundamental  points  of  the  Convention  on  Transit,— the  effect  of  the  Convention  on 
existing  or  future  treaties  concluded  by  the  signatory  States. 

As  I  have  already  had  occasion  to  point  out  before  the  Committee,  the  new  interna- 
tional regime  must  be  based  upon  the  principle  of  co-operation  (1).  We  must  not, 
however,  like  Article  10  of  the  Draft  Convention  before  us,  proceed  too  far  or  too 
rapidly  towards  this  goal.  In  its  present  form  this  article  is  certain  to  give  rise  to  diffi- 
culties and  dangers,  since  it  involves  entirely  unacceptable  solutions  and  tends  on 
insufficient  grounds  to  upset  the  established  order  of  things,  by  abrogating  all  existing 
treaties  or  parts  of  treaties  dealing  with  transit.  I  will  not  waste  time  in  considering 
whether  this  article  is  or  is  not  contrary  to  the  terms  of  Article  23  (e)  of  the  Covenant 
of  the  League  of  Nations  as  regards  respect  for  existing  or  future  Conventions 
concluded  between  States.  I  should  like  to  point  out,  however,  that  Article  10  is 
bound  to  arouse  strenuous  opposition  in  the  Parliaments  of  all  countries,  on  the  grounds 
which  1  have  indicated.  There  can  be  no  objection  to  the  fact  that  paragraph  2  of 
the  article  allows  States  to  declare  which  of  such  Conventions  on  Transit  they  intend 
to  maintain  in  force.  A  whole  series  of  treaties  exists  variously,  called  "treaties  of  peace, 
friendship,  commerce,  navigation'',  which  deal  with  the  most  varied  subjects,  amongst 
others  those  relating  directly  or  indirectly  to  commerce  and  transit.  According  to 
the  second  paragraph  of  Article  10,  an  express  statement  to  the  effect  that  they  are 
to  be  maintained  is  necessary,  if  these  stipulations  are  not  to  lapse.  A  declaration 
of  this  kind,  however,  is  by  no  means  easy  to  make,  and  even  supposing  that  it  could 
be  done,  we  should  be  faced  with  a  list  of  treaties  or  portions  of  treaties  reserved  by 
each  State,  which  in  practice  would  lead  to  a  veritable  state  of  anarchy.  We  must 
lay  down  as  a  general  rule  the  contrary  principle,  namely,  that  treaties  on  transit  are 
to  remain  in  force.  This  is  the  intention  of  the  Chilian  amendment,  which  states 
that  "the  present  Convention  does  not  cancel  treaties  which  the  High  Contract- 
ing Parties  have  signed  in  respect  of  the  matter  with  which  the  Convention  is  concerned." 

There  is  yet  another  point  to  be  considered.  As  I  have  already  had  occasion  to 
state,  we  must  not  establish  rules  of  universal  application  in  connection  with  transit 
any  more  than  in  any  other  sphere.  We  must  take  into  account  the  special  require- 
ments of  each  continent  and  each  locality.  All  the  States  of  America  assemble  in 
Pan-American  Conferences  to  discuss  questions  of  special  interest  to  them.  The 
justification  for  these  conferences  is  that  all  the  States  of  the  New  World  have  similar 
geographical,  economic  and  social  characteristics,  and  that  they  are  not  separated  by 


(1)  The  text  of  the  Chilian  Amendment  with  regard  to  co-operation  reads  as  follows  :  — 

The  Contracting  Parties  : 

Recognising  that  the  affirmation  and  regulation  of  the  right  of  free  transit  is  one  of  the  best 
methods  of  developing  international  co-operation. 

And  being  <lesirous  of  establishing  this  right  in  conformity  with  Article  23  (e)  of  the  Covenant, 
of  the  League  of  Nations,  without  prejudice,  however,  to  their  rights  of  sovereignty  or  authority  over 
the  routes  set  apart  for  transit  : 

Agree  hereby  to  enact  the  following  provisions. 
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conflicting  interests  or  irreconcilable  rivalry.  They  can  therefore  roach  agreement  upon 
a  large  number  of  matters  with  regard  to  which  a  world-wide  understanding  is  as  yet 
impracticable.  I  would  point  out  in  passing  that  these  Pan-American  agreements 
have  nothing  whatever  to  do  with  the  Monroe  Doctrine;  they  are  not  conceived  in  any 
spirit  of  isolation,  much  less  of  opposition  to  the  interests  of  European  States.  It 
is  therefore  essential  to  preserve  the  possibility  of  concluding  such  agreements  in  all 
freedom,  and  the  Convention  which  we  are  preparing  must  neither  abrogate  existing 
agreements  nor  prevent  the  conclusion  of  new  ones;  otherwise  public  opinion  in  all 
these  countries  would  mistrust  a  convention  which  failed  to  respect,  and  almost  threat- 
ened to  destroy,  Pan-American  policy,  and  their  Parliaments  would  refuse  to  ratify  it. 
In  addition  to  agreements  which  we  may  call  continental,  we  must  make  allowance 
for  regional  agreements.  Is  it  not  true  that  certain  European  States  are  more  closely 
bound  together  than  others?  This  is  particularly  the  case  with  two  groups  of  coun- 
tries,— the  Baltic  States  and  those  known  as  the  "Little  Entente".  In  America 
similar  phenomena  exist;  the  States  of  Central  America  have  even  gone  so  far  as  to 
form  a  Confederation,  one  of  the  fundamental  principles  of  which  is  freedom  of  transit. 
These  continental  and  regional  agreements,  more  especially  those  of  the  American 
continent,  have  already  become  an  integral  part  of  international  law  and  of  internatio- 
nal usage.  Article  21  of  the  Covenant  of  the  League  of  Nations  expressly  recognises 
this.  Article  10  of  the  Draft  Convention  also  appears  to  recognise  it,  but  unfortuna- 
tely vague  and  obscure  expressions  are  used,  such  as  :  In  the  absence  of  such  a  combina- 
tion of  special  economic,  topographical  and  technical  circumstances.  It  is  essential,  there- 
fore, that  the  Convention  of  Barcelona  should  also  formally  accept  the  principle  of 
continental  and  regional  agreements.  This  is  the  object  of  paragraph  2  of  the  Chilian 
proposal,  which  states  :  Neither  does  it  prevent  them  from  concluding  freely  such  agree- 
ments of  a  continental  or  regional  character  as  are  only  valid  between  the  Parties  which 
have  signed  them. 

The  last  paragraph  of  the  proposal  is  to  following  the  effect  :  — 
The  High  Contracting  Parties  will  not,  in  future,  be  entitled  to  conclude  private  agree- 
ments which,  in  the  opinion  of  the  Council  of  the  League  of  Nations,  would  be  contrary  to 
the  spirit  of  this  Convention.  The  Chilian  Delegation  did  not  wish  to  impose  this  res- 
triction, but  as  a  conciliatory  measure  it  has  adopted  the  views  of  the  Italian  Delega- 
tion as  expressed  in  their  amendment  on  this  point.  I  hope  that  the  sub-committee 
appointed  to  prepare  a  final  draft  for  Article  10  will  bear  in  mind  the  principles  under- 
lying the  Chilian  amendment. 

M.  TRIFON  MELEAN  (Bolivia;  speaking  in  French).  —  I  must  at  once  state 
that  in  my  opinion  Article  10  of  this  Convention  is  of  fundamental  importance.  In 
other  words,  if  this  article  is  not  maintained  intact,  and  if  amendments  are  introduced, 
it  will  become  valueless,  and  the  Barcelona  Conterence  will  have  met  in  vain. 

Amendments  intended  to  maintain  existing  Conventions  in  force  are  unacceptable, 
because  they  are  opposed  to  the  world-wide  and  humanitarian  objects  which  animate 
the  League  ol  Nations.  The  expression  status  quo  implies  completely  arrested  progress 
and  as  far  as  international  conventions  are  concerned,  it  involves  the  death-agony  or 
asphyxia  of  States  which,  like  Bolivia,  are  surrounded  by  other  States  which  place 
restrictions  on  their  commercial  development  and  deny  them  free  access  to  the  sea.  In 
this  connection,  former  treaties,  which  are  characterised  by  the  old  egoistic  motives, 
— the  desire  for  domination  or  for  greater  economic  wealth  — can  in  no  circumstances 
be  regarded  as  liberal  in  their  tendencies. 

The  Bolivian  Delegation  feels  bound  to  state  that,  were  the  status  quo  to  be  main- 
tained with  regard  to  existing  conventions  with  all  their  faults,  it  would  not  have  been 
worth  its  while  to  come  from  America  to  Barcelona  to  take  part  in  this  Conference,  and 
it  might  perhaps  be  better  to  have  stayed  at  home  and  continued  to  bear,  as  best  we 
might,  the  burden  of  restrictions  and  privileges  of  which  we  justly  complain,  shut  in 
and  separated  from  the  sea  as  we  have  been  since  1879.  We  have  come  here  on  behalf 
of  Bolivia  with  the  firm  intention  of  voting  in  favour  of  Article  10,  which  encourages 
us  to  break  the  bonds  of  egoism  and  destroy  the  influence  of  particularist  interests;  we 
could  then  assemble,  untrammelled  by  the  past,  in  a  fraternal  concourse  of  nations,  the 
guiding  principle  of  which  would  be  justice,  equality,  and  the  recognition  of  the  rights 
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ami  duties  for  all  Stales,  both  greet  ami  small.  The  Convention  inusl  apply  to  all 
countries  alike,  and  must   involve  no  special  rest rict  ions  or  privileges  for  anyone. 

Looking  at  the  matter  in  this  light,  the  Pan -American  policy  disappeared  when  the 
1  nited  States  brought  its  moral  and  material  aid  to  the  support  of  Europe  and  mingled 
its  blood  with  the  blood  of  the  old  continent,  and  when,  through  President  Wilson,  they 
made  their  voice  directly  heard;  his  celebrated  Fourteen  Points  are  the  origin  both  of 
the  League  of  Nations,  and  also  of  the  present  Conference,  assembled  to  consider 
how  to  maintain  the  freedom  of  communications  and  transit.  I  am  quite  convinced 
that,  as  stated  in  our  declaration,  Article  10  should  be  adopted  without  any  amendment 
calculated  to  destroy  its  essential  object,  namely,  the  abrogation  of  all  agreements 
and  engagements  which  are  incompatible  with  the  spirit  of  this  Convention.  We  can 
only  satisfy  the  requirements  of  the  new  generation  of  mankind,  which  seeks  new  laws 
for  the  States  emerging  from  the  shock  of  the  world  war,  by  abrogating  former  laws  and 
treaties.  We  also  call  for  the  abrogation  of  those  existing  treaties  which  are 
incompatible  with  the  spirit  of  this  Convention  in  regard  to  States  such  as  Bolivia, 
which  are  inexorably  cut  off  from  the  sea.  The  status  quo  does  not  give  satisfaction  to 
our  just  demands,  and  can  never  fulfil  Bolivia's  present  and  future  aspirations.  On 
these  grounds  the  Bolivian  Delegation  opposes  the  amendment  to  omit  Article  10, 
moved  by  the  Chilian  and  Italian  Delegations. 

In  conclusion,  I  am  happy  to  be  able  to  quote  from  the  Excelsior  the  words  of  the 
distinguished  jurist,  M.  Hanotaux,  our  illustrious  President,  with  regard  to  the  object 
of  the  Conference.  Amongst  other  things,  he  said:  In  the  world  to-day  all  nations  are 
economically  one,  and  their  relations  one  with  another  must  therefore  be  facilitated.  Peo- 
ples which  have  no  sea-board  must  be  provided  with  access  to  the  sea.  The  object  of  the  Con- 
ference is  freedom  of  transit.  We  appeal  to  the  nations  to  renounce  their  traditional 
egoistic  tendencies,  to  discard  a  certain  element  of  mistrust  and  to  abandon  aggressive 
methods.  The  Bepublics  of  South  America,  which  have  found  the  means  to  make 
such  remarkable  progress  in  the  sphere  of  common  interest  and  justice,  have  sent  Dele- 
gations to  Barcelona,  and  it  is  highly  desirable  that  the  United  States,  which  are  also 
innately  conscious  of  these  interests,  should  collaborate  in  the  agreements  to  be  con- 
cluded on  the  subject  for  which  this  Conference  was  convened. 

M.  FRE1BE  DANDRADE  (Portugal;  speaking  in  French).  —  My  amendment 
is  merely  taken  from  Article  23  of  the  Covenant,  and  is  to  the  effect  that  :  — 

The  Members  of  the  League  of  Nations  will  make  provision  to  secure  and  maintain 
freedom  of  communications  and  transit  and  equitable  terms  for  commerce  subject  to  and  in 
conformity  with  the  provisions  of  international  conventions  existing  or  hereafter  to  be  agreed 
Open. 

By  signing  the  Covenant,  the  Signatory  Powers  did  not  create  a  super-State,  but 
simply  a  league,  or  groups  of  States,  which  have  met  together  and  adopted  joint  reso- 
lutions; this,  however,  entailed  no  alienation  of  their  sovereign  rights,  which  they 
continue  to  enjoy  to  the  full.  This  being  so,  the  Portuguese  Delegation  considers 
that  the  proposed  wording  of  Article  10  is  contrary  to  the  spirit  and  letter  of  the  Cove- 
nant itself.  The  Members  of  the  League  have  undertaken  to  secure  freedom  of  com- 
munications and  transit,  and  for  this  purpose  they  may  jointly  endeavour  to  seek  the 
best  method  of  attaining  the  desired  object,  having  regard  to  the  special  circumstances 
of  each  particular  State.  In  other  words,  they  remain  free  to  lay  down  general  prin- 
ciples capable  of  adoption  by  all.  This  is  the  task  which  lies  before  us.  This  is,  how- 
ever, a  very  different  matter  from  compelling  them  to  cancel  all  obligations  and  agree- 
ments inter  se  which  may  be  incompatible  with  the  Convention  to  be  concluded  here. 
Moreover,  there  will  still  be  the  difficulty  of  deciding  what  is  to  be  regarded  as  incom- 
patible with  the  provisions  agreed  upon.  Kven  supposing  that  the  terms  of  Article  10 
were  in  conformity  with  the  Covenant,  would  all  countries  be  in  a  position  to  accept  it 
oven  if  they  so  desired  ?  Have  not  some  of  them  signed  agreements  which  they 
aro  unable  to  cancel.'  I  should  like  to  quote  an  instance  taken,  of  course,  from 
my  own  country.  In  L89J  we  concluded  an  agreement  with  Great  Britain.  According 
to  this  agreement  we  undertake  to  allow  transit  traffic  destined  for  Rhodesia  to  proceed 
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through  the  port  of  Beira,  and  to  construct  a  railway  lor  this  purpose  within  a  short 
space  of  time.  The  undertaking  to  construct  the  railway,  however,  was  superseded 
by  our  undertaking  to  grant  the  contract  for  its  construction  to  a  British  Company, 
and  one  of  the  conditions  of  the  contract,  which  was  to  be  for  99  years,  was  that  the 
Government  of  Mozambique  should  impose  transit  duty  of  3  %  at  the  port  of  Beira, 
which  was  to  be  paid  over  to  the  Railway  Company,— and  this  in  virtue  of 
the  Convention  of  1891.  We  are  therefore  bound  to  remit  monthly  to  the  Railway 
Company  the  proceeds  of  the  3  %  ad  valorem  duty  on  all  goods  passing  through  Mozam- 
bique which  enter  the  country  at  the  port  ot  Beira.  Can  we  cancel  the  Convention  of 
1891  and  the  contract  made  with  the  Railway  Company  in  accordance  with  the  terms 
of  this  Convention,  simply  on  the  ground  that  it  conflicts  with  the  terms  of  the  Conven- 
tion now  in  course  of  preparation?  The  English  Company  would  protest,  and  would 
seek  the  support  of  its  Government.  Moreover,  a  rather  curious  state  of  affairs  exists. 
There  arc  several  special  regimes  in  Mozambique  which  are  applied  to  transit  traffic 
passing  through  the  country  on  its  way  to  various  British  possessions  in  South  Africa. 
Whereas  transit  traffic  passing  through  Lorenzo  Marques  for  the  Transvaal  is  quite  free, 
transit  traffic  for  the  North  pays  3  %,  as  also  do  goods  destined  for  the  Belgian  Congo, 
in  spite  of  our  desire  to  facilitate  transit  traffic  and  trade  destined  for  Rhodesia,  which 
is  a  colony  of  our  old  ally,  Great  Britain,  and  for  the  Congo,  which  is  developing  so 
rapidly  under  the  influence  of  the  great  Belgian  nation.  This  situation  is  the 
result  of  an  agreement  which  we  cannot  cancel  by  action  on  our  part  alone.  We 
are  desirous  of  establishing  ever  closer  relations  with  Spain,  a  country  with  which  we 
are  connected  by  ties  of  friendship,  strengthened,  moreover,  by  similarity  of  race  and 
history  and  by  geographical  conditions,  and  these  relations  take  the  form  of  treaties 
and  agreements  between  the  two  countries.  Must  we  cancel  them  and  undertake 
not  to  conclude  others  in  the  future?  I  only  mention  these  two  countries  because  they 
are  our  neighbours  either  in  Europe  or  the  colonies. 

We  can  adhere  to  general  principles  which  must  be  accepted  by  all  countries.  Mem- 
bers of  the  League,  in  conformity  with  the  obligations  undertaken  under  Article  23  of 
the  Covenant;  we  can  undertake  not  to  conclude  fresh  agreements  in  the  future,  or 
not  to  undertake  fresh  obligations  which  are  contrary  to  the  provisions  agreed  upon 
at  this  Conference.  But  in  my  opinion  we  must  retain  the  right,  accorded  by  the 
Covenant,  to  adopt,  within  the  limits  imposed  by  its  provisions,  a  course  suited  to  the 
interests  and  conditions  prevailing  in  each  country.  These  interests  and  conditions 
vary  so  much  that  I  think  it  will  be  very  difficult  to  make  them  conform  to  fixed  and 
detailed  rules  intended  to  guarantee  and  maintain  freedom  of  communications  and 
transit,  and  also  equitable  treatment  for  the  commerce  of  all  Members  of  the  League. 

These  are  the  reasons  which  have  led  me  to  submit  an  amendment  which  I  crave 
your  permission  to  read  :  — 

The  following  to  be  added  at  the  end  of  the  Preamble  of  the  Convention  :  — 

The  present  Convention  shall  only  apply  to  traffic  proceeding  by  rail  or  waterway.  TVaffic 
by  road  shall  he  excluded,  even  for  goods  in  transit  between  a  railway  terminus  or  the  limit 
of  navigability  of  a  waterway  and  the  frontier. 

Article  10.  —  Treaties  or  engagements  in  respect  of  Communications  and  Transit  con- 
cluded inter  se  by  the  High  Contracting  Parties  and  at  present  in  force,  shall  remain  in  force 
if  t  he  parties  so  desire. 

Oilier  treaties  or  engagements  may  be  concluded  in  the  future,  but  they  will  not  be  valid 
unless,  after  they  have  been  registered  with  the  Secretariat,  the  Council  of  the  League  of 
Nations  declares  that  they  do  not  contain  any  provisions  which  conflict  with  those  of  the 
present  Convention. 

If  the  two  Parties  concerned  so  desire,  existing  agreements  may  remain  in  force. 
Should  one  of  the  Parties  not  desire  it,  such  agreements  shall  be  regarded  as  cancelled. 
For  the  future  no  treaties  or  agreements  may  be  concluded  except  in  accordance 
with  the  principles  laid  down.  This  would  afford  the  greatest  possible  degree  of 
latitude. 

In  conclusion,  I  shall  be  much  obliged,  Mr.  Chairman,  if  you  will  ask  the  Committee, 
in  accordance  with  the  terms  of  my  amendment  to  the  Preamble,  to  proceed  to  consider 
now  whether  the  present  agreement  has  also  to  apply  to  roads,  or  whether  they  arc 
to  be  excluded  from  if.     I  have  already  asked  this  question  twice,  but  I  have  not  as 
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y<-(  IkkI  ;i  clear  aiiBwer.  1  should  very  much  like  to  have  one,  became  it  is  a  very 
important   point. 

M.  MATSLJDA  (Japan;  speaking  in  French).       The  Japanese  amendment  is  very 

simple.  It  involves  the  deletion  of  the  end  of  the  first  paragraph  of  Article  10  Irom 
t  lie  words  in  the  absence  oj  (inclusive),  as  also  the  whole  of  the  second  paragraph  of  I  he 
arl  icle.     In  other  words,  the  idea  is  to  confine  ourselves  lo  the  principle  alone  and  say  : 

Kach  of  the  High  Contracting  Parlies  recognises  in  its  own  particular  case  that  the  presenl 
Convention  cancels  all  inter  se  oblig.it  ions  and  agreements  which  are  incompatible  with  these 
terms,  and  undertakes  not  lo  conclude  any  similar  agreement  in  the  future. 

The  effect  of  our  amendment  is  that  the  provisions  ol  the  present  Convention  would 
stand  alone  with  regard  to  the  fundamental  principles  applicable  throughout  the 
world  in  regard  to  freedom  of  transit.  Our  amendment  does  not  admit  any  exception 
to  the  principle.  In  this  way  the  principle  of  freedom  of  transit  would  be  safeguarded 
as  one  of  the  fundamental  guiding  principles  of  the  future  international  regime. 
Article  23  of  the  Covenant  makes  provision  for  the  reservation  of  existing  international 
conventions.  This  article,  however,  was  drafted  during  the  Conference  in  Paris  in 
order  to  avoid  placing  difficulties  in  the  way  of  the  Powers  Members  of  the  League  of 
Nations;  but  it  does  not  in  any  way  prevent  the  adoption  of  our  proposal,  which  is 
strictly  in  accordance  with  the  spirit  of  the  Covenant.  This  is  the  idea  by  which  we 
have  been  guided,  and  which  underlies  our  amendment.  There  are,  however,  yet 
other  considerations,  affecting  rather  the  form  than  the  substance  of  the  article.  The 
text  as  drawn  up,  and  as  now  before  the  Conference,  is  not  quite  complete.  An  enu- 
meration of  the  provisions  contained  in  paragraph  2  should  be  added.  This  enumera- 
tion would  entail  a  somewhat  difficult  discussion,  which,  I  foresee,  would  lead  to  differ- 
ences of  opinion.  I  propose,  therefore,  that  the  whole  of  this  article  should  be  referred 
for  examination  to  the  Sub-Committee  (1),  appointed  this  morning  to  consider  Article  5, 
because  this  article  touches  on  an  instance  of  restriction  of  the  principle  of  freedom. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  After  the  discussion 
which  has  taken  place,  I  have  only  a  few  words  to  say  with  regard  to  the  amendment 
proposed  by  us  to  the  effect  that  a  portion  only  of  Article  10  should  be  retained.  Arti- 
cle 10  is  composed  of  two  quite  distinct  parts,  one  dealing  with  existing  and  the  other 
with  future  conventions.  We  feel  that  existing  conventions  cannot  be  cancelled,  more 
especially  since  the  new  organisations,  which  are  to  be  based  on  the  principles  of  the 
new  Convention,  must  be  allowed  time  to  consider  them.  We  think,  therefore,  that 
the  first  part  of  the  article  should  be  retained,  because  existing  conventions  can  only 
be  abrogated  by  degrees  as  each  State  sees  its  way  to  adhere  to  the  Convention  for  the 
future,  and  to  adjust  its  arrangements  in  accordance  with  the  terms  of  the  Convention. 
With  regard  to  the  provision  concerning  exceptional  circumstances,  in  which  future 
agreements  contrary  to  the  terms  of  this  Convention  may  be  concluded,  I  consider 
that  this  is  somewhat  dangerous,  more  especially  since  it  does  not  state  who  is  to  decide 
the  circumstances  which  justify  a  deviation  from  the  terms  of  the  conventions  to  be 
concluded  here.  In  such  conditions,  it  is  always  possible  to  evade  the  terms  of  a  con- 
vention on  the  pretext  of  exceptional  circumstances.  I  am  therefore  of  opinion  that 
the  second  part  of  the  article,  from  the  words  in  the  absence  of  (inclusive)  to  the  end, 
should  be  deleted.  The  enumeration  provided  for  should  also  be  omitted.  If  we 
admit  the  principle  that  existing  conventions  may  remain  in  force,  this  does  not  imply 
that  they  must  of  necessity  remain  in  force.  Every  State  is  entitled  to  repudiate 
conventions  when  it  feels  that  it  is  its  duty  to  do  so.  On  the  other  hand,  it  is  entitled 
to  maintain  in  force  those  which  it  does  not  feel  able  to  cancel  forthwith. 

Our  Delegation  proposes  the  deletion  of  the  end  of  the  article  beginning  with  the 
words  in  the  absence  of,  and  also  of  the  enumeration  at  the  end  of  the  article. 

M.  TSANG-OU  (China;  speaking  in  French).  —  In  view  of  the  extreme  importance 
of  the  Convention  on  Transit  in  respect  of  international  communications,  the  Chinese 
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Delegation  feels  called  upon  to  move  the  retention  of  Article  10.  Its  reason  are  as 
follows  :  This  convention  is  to  be  concluded  in  order  to  establish  freedom  of  transit  on 
navigable  waterways  and  railways  on  a  footing  of  equality  and  reciprocity.  Article  10 
of  the  Convention  (in  conformity  with  the  terms  of  Article  20  of  the  Covenant)  forbids 
the  conclusion,  in  the  future,  of  agreements  incompatible  with  these  provisions.  As 
regards  the  past,  Article  10  (also  in  conformity  with  Article  20  of  the  Covenant)  autho 
rises  States  which  have  entered  into  previous  engagements  and  agreements  either  to 
cancel  them  if  they  are  incompatible  with  the  terms  of  the  Convention,  or  to  extend 
the  benefits  afforded  by  them  to  all  other  Contracting  Parties.  This  article,  however, 
should  not  prevent  the  conclusion  of  special  agreements  justified  by  special  economic, 
topographical  and  technical  circumstances.  As  regards  the  past,  such  agreements 
constitute  actual  exceptions,  and  must  be  specially  provided  for  in  the  Convention; 
for  the  future,  they  will  only  constitute  apparent  exceptions,  and  may  be  absolutely 
valid,  but  only  between  the  Parties  which  have  signed  them, — provided,  of  course, 
that  they  are  not  contrary  to  the  real  spirit  of  the  Convention. 

Article  10,  therefore,  is  of  vital  importance  and  must  be  retained,  for,  in  the  opi- 
nion of  the  Cbinese  Delegation,  it  is,  properly  speaking,  a  kind  of  means  of  adjustment 
between  the  past  and  the  present, — in  other  words,  it  is  intended  to  settle  difficulties 
which  may  arise  from  the  application  of  the  new  Convention,  side  by  side  with  existing 
agreements,  according  to  the  circumstances  of  each  particular  case.  Should  differences 
of  opinion  ensue,  the  Chinese  Delegation  considers  that  they  should  be  referred  to  a 
sub-committee  appointed  for  the  purpose. 

With  regard  to  the  difficulties  referred  to  by  the  Italian  Delegation,  I  venture  to 
call  the  attention  of  the  Committee  to  the  fact  that  the  Commission  of  Enquiry  took 
these  difficulties  into  account  when  drafting  the  text.  The  Report  contains  the  follow- 
ing (1)  : 

At  one  time  the  Committee  had  thought  it  desirable  that  the  examination  of  these  condi- 
tions in  every  future  case  should  be  submitted  to  the  Permanent  Communications  and  Transit 
Committee  or  to  the  Council  of  the  League  of  Nations,  but  it  was  subsequently  considered 
preferable  not  to  force  upon  States  a  procedure  which,  in  case  of  urgency,  or  of  vital  national 
concern,  might  prove  delicate,  but  to  leave  the  matter  so  that  only  in  the  event  of  a  dispute 
arising  would  the  normal  jurisdiction  provided  for  in  Article  15  come  into  play. 

In  short,  the  Chinese  Delegation's  idea  in  asking  for  the  retention  of  this  article 
was  simply  that  the  Conference  must  deal  both  with  the  past  and  with  the  present, 
because  the  first  six  articles  of  the  Convention  constitute  obligations  upon  countries 
of  transit.  By  reason  of  the  great  area  of  China,  the  northern  part  of  the  country  is 
used  for  transit  traffic,  whereas  the  southern  part  despatches  goods  in  transit.  She 
has  no  reason,  therefore,  to  favour  either  those  countries  through  which  transit  traffic 
passes  or  those  which  despatch  such  traffic.  Her  desire  is  simply  to  deal  with  the 
difficulties  involved  in  the  application  of  the  Convention,  in  order  that  each  Con- 
tracting Party  may  fulfil  its  engagements. 

M.  SCASSI  (Greece;  speaking  in  French). — 1  have  asked  to  speak  on  the  funda- 
mental question  which  dominates  this  debate, — the  question  whether  Article  10  of  this 
scheme  conflicts  with  Article  23  of  the  Covenant  of  the  League  of  Nations.  This  view 
has  met  with  support,  but  for  my  part  I  do  not  support  it.  What  does  Article  23  of 
the  Covenant  say,  and  above  all,  what  is  its  meaning  ?  Article  23  imposes  on  the  Mem- 
bers of  the  League  certain  obligations,  amongst  others  that  of  making  provision  to 
secure  and  maintain  freedom  of  communications,  etc.  That  is  the  obligation,  the  positive 
part  of  the  contents  of  Article  23.  But  are  these  obligations  imposed  by  Article  23 
unlimited  ?  No,  the  authors  of  the  Covenant  thought  that  it  was  necessary  to  place 
certain  limits.  We  all  know  the  care  which  was  taken  by  the  authors  of  the  Covenant 
to  smooth  as  far  as  possible  the  way  to  the  conclusion  of  these  agreements,  and  to 
secure  the  greatest  possible  number  of  adherents.  For  this  reason  Article  23  makes 
a  reservation  as  regards  the  provisions  of  the  international  conventions  at  present 
in  existence,  and  also  makes  reservations  regarding  the  future. 


(1)  See  p.  292.     (Report  of  Commission  of  Enquiry.) 
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This  is  not  an  obligation;  it  is  a  limit  to  an  obligation, — it  is  a  negative  expression. 
What  is  the  positive  expression  of  the  limit  to  an  obligation  which  I  impose  on  anyone  ? 
It  is  the  right  which  I  give  him  to  escape  from  this  obligation, — in  this  case  an  obligation 
to  conclude  agreements.  The  limit  imposed  on  this  obligation  is  the  right  which  is 
given  us.  But,  according  to  the  general  rule,  which  enacts  that  no-  one  is  obliged  to 
exercise  his  rights,  and  that  anyone  may  abstain  from  exercising  them,  we  are  not 
bound  to  exceed  this  limit,  though  we  have  the  right  to  do  so.  In  order  to  make  my 
idea  clearer,  I  will  put  the  question  differently.  However  paradoxical  it  may  appear, 
I  maintain  that  it  is  the  contrary  opinion  which  is  in  contradiction  with  Article  23  of 
the  Covenant  of  the  League  of  Nations.  The  first  part  of  Article  23  grants  the  right 
to  conclude  future  conventions.  But  what  is  an  agreement  by  which  already  existing 
conventions  are  abrogated,  as  is  proposed  by  Article  10  ?  This  agreement  itself  is 
a  convention.  We  have  the  right  to  conclude  conventions,  otherwise  already  existing 
conventions  will  bind  us  for  ever.  I  therefore  maintain  that  Article  10  docs  not  con- 
tradict Article  23  of  the  Covenant  of  the  League  of  Nations. 

THE  CHAIRMAN  (speaking  in  French). — The  Austrian  Delegation  has  submitted 
an  amendment  as  follows  : 

Insert  in  the  Preamble  a  new  paragraph  2  : 

They  recognise  the  desirability  of  the  States  mutually  assisting  each  other  when  necessary, 
in  order  to  facilitate  as  far  as  possible  the  putting  into  effect  of  this  principle. 

M.  REINHARDT  (Austria;  speaking  in  French). — I  ask  pardon  of  the  Conference 
if  I  depart  somewhat  from  the  line  which  the  discussion  has  hitherto  followed;  we  are 
dealing  with  Article  10,  but  I  wish  to  discuss  an  amendment  to  the  Preamble.  As, 
however,  the  connection  between  this  article  and  the  Preamble  has  been  established, 
I  think  that  the  present  is  a  suitable  moment  to  discuss  the  question. 

At  the  time  of  the  general  discussion  (1)  I  had  the  honour  to  allude  to  this  amend- 
ment. The  motive  which  guided  me  is  so  obvious  that  I  do  not  consider  it  necessary 
to  tax  your  patience  by  dwelling  upon  it.  The  Roumanian  Delegate  said  in  his  ex- 
cellent speech  the  other  day  that  a  country  which  was  entirely  free  from  egoism  would, 
in  his  view,  be  as  undesirable  as  a  country  which  was  completely  enslaved  to  it.  Our 
distinguished  Chairman  has  himself  confessed  to  a  certain  egoism  which  he  considers 
very  natural.  I  frankly  confess  that  there  is  a  little  egoism  in  the  amendment 
which  I  venture  to  propose,  but  I  hope  nevertheless  that  I  have  not  exceeded  the 
legitimate  bounds.  We  have  to  find  the  means  of  surmounting  the  difficulties  which 
may  hinder  the  patting  into  practice  of  the  principles  of  the  Convention.  The 
sitxiation  in  Austria,  in  fact,  is  such  that,  even  if  she  were  to  summon  all  her 
strength,  she  would  not  be  able  to  achieve  the  aim  of  the  Convention,  though  she 
desires  to  do  so  with  all  her  heart.  The  economic  and  financial  state  of  my  country, 
her  complete  dependence  on  foreign  sources  for  supplies  of  coal  and  raw  materials,  has 
led  to  a  situation  so  grave  that  I  may  say  that  none  of  the  countries  represented  in 
this  hall  has  ever  had  to  pass  through  such  a  crisis.  In  order  to  avoid  repeating 
myself,  I  will  venture  to  refer  to  the  statement  which  I  had  the  honour  of  submitting 
to  the  Conference  and  which  contains  all  the  details  that  may  interest  the  assembly. 
The  arrangements  to  which  I  refer  in  my  text  form  a  vital  question  for  Austria;  for 
other  countries  they  would,  I  presume,  be  highly  desirable,  if  not  for  the  same  reasons, 
at  least  on  account  of  their  own  transit  through  Austria. 

M.  RESTREPO  (Colombia;  speaking  in  French). — 1  desire  first  of  all  to  state 
that  Colombia  has  no  special  interest  in  the  question  now  under  discussion.  She  has 
only  a  general  interest,  in  that  she  desires  the  conventions  which  will  be  established 
to  be  liberal, — to  be  of  such  a  nature  as  to  give  the  greatest  possible  freedom  to  transit 
and  commercial  traffic  in  all  countries. 

I  regret  the  tone  which  the  Bolivian  Delegate  has  lent  to  this  discussion.  Bolivia 
and  Chile  are  countries  friendly  to  Colombia.     I  hope  that  the  conventions  which  we 
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sign  here  will  not  react  in  a  manner  contrary  to  their  interests  or  to  such  engagements 
as  may  exist  between  them  in  respect  of  questions  of  past  history  which  are  still  un- 
solved, or  which  have  long  been  finally  settled  by  treaties.  It  is  true  that  the  States 
of  South  America  have  concluded  treaties  and  conventions  in  Conferences  which  we 
call  Pan-American,  held  at  Washington,  Mexico,  Montevideo  and  other  towns  in 
South  America;  but  I  do  not  think  that  if,  after  discussion,  we  approve  Article  10  of 
the  Convention,  as  we  should  do,  difficulties  can  arise  as  regards  the  conventions 
which  we  have  signed  in  America. 

Allow  me  to  put  forward  some  general  arguments  in  favour  of  Article  10.  This 
article  refers  to  conventions  which  the  States  represented  here  may  sign  inter  se,  and 
not  to  past  conventions  with  third  Powers  which  have  not  signed  the  Convention  now 
under  discussion.  If  we  approve  Article  10,  we  are  exercising  our  right,  as  representa- 
tives of  our  respective  countries,  to  modify,  through  the  Convention  which  we  are  to 
conclude,  such  previous  conventions  (in  so  far  as  they  do  not  conform  to  this  one)  as 
our  Governments  may  have  concluded,  not  with  third  Powers,  but  with  each  other. 
These  past  conventions  inter  se  are  modified  by  this  one;  each  State,  exercising  its 
right  of  sovereignty  and  its  right  to  treat,  will  here  sign  new  conventions,  the  effect 
of  which  will  be  to  abrogate  former  conventions  by  which  it  has  hitherto  been 
bound  and  which  conflict  with  this  one.  But  the  conventions  concluded  with 
other  States  not  represented  here  will  remain  in  force,  since  they  are  not  conventions 
inter  se. 

The  American  policy  referred  to  by  Dr.  Alvarez  led  us  to  conclude  conventions  with 
the  United  States,  Mexico  and  Ecuador,  States  which  are  not  represented  here.  Con- 
ventions between  the  countries  represented  here  will  be  modified,  but  not  those  with 
Mexico  and  the  other  States  which  do  not  sign  the  Convention;  they  will  continue  to 
be  bound  by  the  previous  conventions.  The  past  and  the  present  are  therefore  not  in 
conflict,  and  we  must  decide  to  confine  ourselves  to  the  present  and  the  future,  and  to 
modify  the  past  in  accordance  with  the  new  conventions;  otherwise  why  are  we  here  f 
Here,  to  begin  with,  is  a  convincing  argument.  Was  this  scheme  drawn  up  by  madmen 
ignorant  of  Article  23  of  the  Covenant,  who  have  no  other  object  but  to  cancel  indis- 
criminately all  past  conventions,  or  by  intelligent  and  patriotic  men  ?  The  Committee 
appointed  by  the  Council  of  the  League  of  Nations  studied  the  scheme  thoroughly, 
word  by  word,  and  explained  all  its  terms  in  a  lengthy  report,  and  in  particular  it 
defined  the  words  inter  se,  the  meaning  of  which  is  now  quite  clear. 

There  are  two  kinds  of  conventions.  It  is  not  enough  for  new  conventions  to  be 
merely  conventions  inter  se  between  the  States  represented  here ;  the  y  must  also  conform 
to  the  following  provision  :  and  undertakes  not  to  conclude  any  similar  agreement  in  the 
future.  The  States  represented  here  may  conclude  new  conventions,  but  only  on  condi- 
tion that  they  accept  the  one  which  we  are  now  preparing  and  which  must  be  regarded 
as  the  general  constitution  binding  the  signatory  States  as  regards  questions  of  transit 
and  communications.  If  the  new  conventions  are  not  in  contradiction  with  this,  the 
States  may  sign  them  and  may  follow  a  regional  or  continental  policy,  as  the  represen- 
tative of  Chile  has  said;  but  the  present  Convention  must  be  considered  as  the  charter 
for  communications  and  transit. 

I  think  I  have  justified  with  sufficient  clearness  my  vote  in  favour  of  Article  10,  as 
modified  by  the  excellent  proposal  of  the  Japanese  Delegation.  It  is  clear  that  the 
authors  of  the  Draft  Convention  were  timid,  because  they  placed  at  the  end  of  every 
Article  a  loophole,  a  road,  a  tunnel,  through  which  freedom  of  transit  might  escape. 
If  the  author  of  the  celebrated  words  laissez  jaire,  laissez  passer,  were  to  rise  from  the 
dead  and  hear  our  discussion,  he  would  turn  in  his  grave,  horrified  to  see  that  in  two 
centuries  the  world  has  not  advanced  a  single  step,  and  that  it  was  Colbert  who  achie- 
ved the  greatest  success  with  all  the  governments  of  the  whole  world,  who  do  not  wish 
either  to  laisser  faire  or  to  laisser  passer. 

The  Convention  which  we  are  adopting  depends  on  what  we  say  in  Article  5,  since 
this  article  deals  with  the  sovereign  right  of  each  State  to  forbid  the  entry  into  its  terri- 
tory either  of  goods  or  persons.  The  illustrious  Delegate  of  the  most  liberal  of  nations 
— the  British — has  already  begun  to  speak  of  morality.  The  Committee  had  stopped  at 
the  security  of  the  State  and  at  health, — the  universal  health  question,  concerning  which 
everybody  agrees  that  there  should  be  interference,  eyen  in  spite  of  the  sovereignty 
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of  States;  but  afterwards  morality  and  monopolies  were  added,  and  then  it  was  all 
over  with  transit,  because  each  State  always  retains  the  right  to  pass  a  general  law 
called  a  customs  law,  Article  1  of  which  consists  of  an  enormous  list  of  articles 
the  entry  of  which  into  a  country  is  forbidden.  If  we  now  turn  to  the  persons  on  this 
list,  we  find  anarchists,  revolutionaries,  outcasts,  the  disabled,  etc.,  etc.  Vade  retro, 
Satanas!  and  as  I  have  the  honour  to  second  the  modification  proposedb  y  the  Jap- 
anese Delegate,  I  venture  to  recall  the  fact  that  at  the  present  moment  a  great  Power 
in  America  is  denying  civic  rights  to  intelligent  races  which  honour  humanity— the 
Oriental  races — and  that  the  Japanese  and  Chinese  are  banned  from  the  United  States, 
the  freest  country  in  the  world !  What  does  this  mean  ?  That  there  is  no  liberty 
in  the  world,  that  transit  is  in  a  bad  way,  and  that  we  are  wasting  our  time  here  dis- 
cussing trifles,  leaving  on  one  side  or  merely  touching  the  fringe  of  the  great  problems. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French). — Since  I  am  forbidden  to 
speak  of  the  Green  Document,  I  can  only  attribute  to  myself  the  excellent  ideas  contai- 
ned in  it  which  have  been  so  skilfully  put  together  by  our  Secretary-General,  although 
this  is  somewhat  dangerous,  because  these  ideas  were  referred  to  just  now  in  far  from 
flattering  terms.  1  entirely  agree  with  the  point  of  view  of  the  Greek  and  Chinese 
Delegations,  but  it  seems  to  me  natural  that  a  general  convention  should  cancel  any 
special  conventions  which  might  be  contrary  to  the  main  principles  of  the  Chinese 
Convention.  The  first  of  these  main  principles  is  equality.  But  it  has  become  evident  in 
the  course  of  the  discussion  that  there  are  certain  cases  in  which  the  nations  themselves 
declare  the  impossibility  of  establishing  complete  equality,  because  there  are  certain 
situations  which  enable  a  State  to  grant  to  one  other  State  conditions  which  it  cannot 
grant  to  all  States.  It  was  thought  that  this  loophole  should  be  left,  and  I  think  it  is 
not  a  tunnel. 

Other  conventions — and  this  distinction  must  be  clearly  drawn — are  admitted, 
even  if  they  are  contrary  to  the  principle  of  equality  and  contain  certain  special  pro- 
visions. But  it  was  understood  that  these  provisions  would  be  so  trifling  in  number 
and  importance  that  they  would  not  be  contrary  to  the  spirit  of  our  work,  the  signifi- 
cance of  which  has  been  so  ably  demonstrated  by  the  Delegate  for  Colombia.  The 
Austrian  Delegate  has  proposed  an  amendment.  I  do  not  know  what  will  be  the  fate  of 
this  amendment,  but  it  refers  to  a  certain  extent  to  a  past  which  will  never  return.  For 
example,  it  deals  with  an  epoch  in  which  there  was  no  coal,  but  I  think  we  are  approa- 
ching the  moment  when  there  will  be  too  much  coal  and  when  the  small  countries  will 
be  only  too  pleased  to  sell  it.  1  think  the  Austrian  amendment  goes  without  saying, 
and  I  refer  the  matter  to  the  Conference,  which  will  perhaps  apply  the  old  French  pro- 
verb :  Ce  qui  va  sans  dire,  va  encore  mieux  etant  dit. 

M.  SERRUYS  (France;  speaking  in  French).  -When  I  asked  for  the  debate  to  be 
continued,  1  did  not  foresee  that  it  would  develop  to  this  extent;  but  I  am  extremely 
glad  that  it  has  done  so,  for  while  it  has  brought  out  a  number  of  points  of  view,  it  has 
shown  that  the  only  one  upon  which  we  are  undoubtedly  all  agreed  is  that  they  are  irre- 
concilable. Amongst  them  are  opposing  views  upon  which  the  assembly  is  divided, 
and  there  is  also  an  intermediate  point  of  view  which  seeks  to  reconcile  them. 

In  attempting  to  group  the  opinions  which  I  have  heard  expressed,  some  with  fer- 
vour, some  with  animation,  some  with  circumspection,  I  observe  that  they  fall  into 
three  categories,  which  I  will  endeavour  to  define.  The  first  in  order  of  discussion  is 
that  which  says : — -"Maintain  all  conventions  as  regards  the  past,  but  as  regardsthe  future, 
let  conventions  be  subordinate  to  the  Convention  on  Transit".  We  have  heard  the 
latter  view  sustained  by  a  great  wealth  of  legal  argument.  Allow  me  to  say  that  some 
of  these  arguments  have  impressed  me.  I  will,  however,  venture  to  observe  that  I 
cannot  agree  with  all  the  assertions  which  have  been  made.  When  the  Italian  Delega- 
tion tells  us  that  the  maintenance  of  the  Conventions  can  be  sufficiently  assured  by 
invoking  Article  23  of  the  Covenant,  it  appeared  to  me  that  this  was  too  wide  an  inter- 
pretation of  Article  23;  the  reservation  with  which  this  article  begins  does  not  refer 
to  bilateral  agreements,  but  to  certain  international  conventions.  When  we  are  infor- 
med by  M.  Alvarez  on  behalt  of  the  Chilian  Delegation  that  the  accepted  principle  is 
maintenance  of  conventions,  allow  me  to  say  that  I  am  inclined   bo  believe  it,  but 
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perhaps  for  other  reasons  than  those  which  M.  Alvarez  has  evinced  with  so  much 
talent.  We  are  indeed,  confronted  rather  with  legal  arguments  than  arguments  from 
fact,  and  when  I  considered  the  question  myself,  it  was  these  very  reasons,  based  on 
facts,  which  1  had  in  mind.  You  tell  us  that  we  have  just  created  a  new  ideal,  and 
that  we  are  going  to  put  it  into  practice.  You  are  quite  right,  but  it  will  not  be  put 
into  practice  unless  you  know  how  to  do  so  by  taking  into  account  something  which 
is  worth  more  than  a  theory, — history.  You  are  dealing  with  peoples  which,  in  some 
cases  for  generations,  have  laboriously  worked  out  contractual  statutes  which  have 
since  regulated  their  relations, — statutes  which  contain  transportation  clauses.  These 
clauses  are  sometimes  the  counterpart  of  commercial  clauses;  on  the  other  hand,  com- 
mercial and  transport  clauses  are  sometimes  the  counterpart  of  certain  political  guar- 
antees which,  in  their  turn,  form  one  of  the  conditions  of  peace  for  the  regions  in 
question.  You  say  this  is  what  you  wish  to  maintain  in  force;  but  this  is  an  argument 
based  on  fact,  not  a  legal  argument.  Or  at  any  rate  you  say: — "Here  is  something 
which  we  do  not  wish  to  undermine.  These  are  conditions  which  we  do  not  wish  to 
abolish  to-day.  We  do  not  wish  to  obliterate  everything  which  forms  the  contractual 
basis  of  these  conditions  by  drawing  up  a  new  statute."  This,  in  short,  is  the  de  facto 
argument  which  1  hear  from  the  Italian  Delegation,  the  Chilian  Delegation,  and  from 
all  who  have  come  here  to  support  the  same  cause. 

And  now,  what  is  the  position  of  those  who  oppose  this  view  ?  They  wish  to  begin 
with  a  clean  slate;  they  regard  this  as  a  logical  result  of  the  Convention.  This  view 
was  first  stated  with  remarkable  restraint  and  eloquence  in  the  Japanese  proposal;  I 
am  not  surprised  at  its  being  formulated.  It  amounts  to  saying: — "Abrogate  all  con- 
ventions and  draw  up  a  new  Statute  in  conformity  with  this  Convention."  What  is 
the  result  ?  The  result  has  been  pointed  out  to  you  by  the  Colombian  Delegate.  It 
is  that  we  are  going  to  cancel  conventions  of  very  different  kinds,  some  of  which  have, 
and  others  have  not  been  concluded  between  you.  On  the  other  hand,  if  you  make 
the  reservation  that  you  will  not  cancel  those  conventions  with  third  parties,  what 
will  be  the  result  ?  You  will  simply  be  allowing  these  third  parties  to  profit  by  the 
changed  situation ;  you  yourselves  will  be  placing  the  Contracting  Parties  in  a  para- 
doxical situation  in  which,  by  fulfilling  their  engagements,  they  will  place  themselves 
in  a  worse  position  in  relation  to  yourselves  than  the  third  parties  with  whom  you 
may  have  made  agreements.  For  this  reason  the  legal  distinction  drawn  by  the 
Colombian  Delegate  does  not  appear  to  me  to  hold  good  in  face  of  the  facts.  What 
will  happen  when  you  have  created  this  preferential  statute  on  the  pretext  that  you 
cannot  abolish  certain  conventions  ?  You  will  have  committed  what  amounts  to 
an  act  of  injustice  in  the  form  of  a  preferential  right  for  those  whom  you  seek  to  place 
in  this  species  of  second  zone. 

Finally,  with  thir  system  of  absolute  levelling,  which  completely  ignores  both  his- 
tory and  geographical  rights,  you  will  end  by  ignoring  those  diverse  conditions  which 
the  League  of  Nations  has  so  wisely  recognised,  and  which  differentiate  the  countries 
of  the  various  regions  of  the  world ;  you  disregard  certain  conditions  which  are  admit- 
tedly necessary  for  governing  the  relations  between  Members  of  the  League  and  these 
countries.  For  example,  when  the  League  of  Nations  provided  that  mandates  should 
be  classified  as  A,  B  and  C,  it  was  simply  recognising  the  existence  of  differing  histo- 
rical, geographical  and  economic  conditions  throughout  the  world, — differing  conditions 
of  development  which  had  to  be  taken  into  account.  For  this  reason  the  abrogation 
of  certain  convention^  with  certain  States  is  justifiable,  whereas  it  is  not  j ustifiable  at  all 
in  the  case  of  other  States,  and  the  abrogation  of  certain  provisions  and  certain  statutes 
would  simply  result  in  anarchy. 

Then  there  is  a  third,  so-called  intermediate  point  of  view  which  has  been 
evolved.  I  recognise  and  pay  tribute  to  the  diligence  and  moderation  of  the 
preparatory  Conference  in  Paris.  It  furnished  you  with  a  policy  which  is  the 
embodiment  of  prudence,  but  which,  allow  me  to  say,  will  result  in  imprudence 
of  the  worst  description.  This  is,  in  short,  what  is  proposed,- — -on  the  one  hand 
you  undertake  to  abrogate  all  agreements  which  are  in  conflict  with  the  Convention 
prepared  by  the  Conference;  on  the  other  hand  you  undertake  not  to  conclude 
any  further  conventions  except  in  conformity  with  the  aforesaid  Convention ;  but  it 
is  added  that  you  will  maintain  in  force  a  list  of  conventions  of  your  choice.     If 
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that  is  to  be  so,  when  you  draw  up  this  list  you  will  only  be  confirming  an  existing 
slate  of  affairs,  and  that  without  any  appeal,  or  rather  without  any  enquiry.  You  are 
indeed  not  qualilied  to  carry  out  such  an  enquiry.  I  have  heard  of  a  super-Council 
— an  idea  which  has  been  opposed  —and  also  of  a  super-Assembly;  1  think  that  if  we 
attempt  here  to  pass  judgment  upon  treaties  between  peoples  we  shall  he  transforming 
outselves  into  a  super-Conference.     That  is  out  of  the  question. 

What,  then,  are  you  going  to  do  ?  You  are  going  to  confine  yourselves  to  rati- 
fying a  list  of  Conventions,  and  that  in  the  least  practical  way,  since  you  will  place 
above  all  suspicion  contracts  of  which  you  really  know  nothing,  and  which  the  States 
who  have  communicated  them  to  you  will  not  be  certain  to  regard  as  a  complete  state- 
ment of  their  rights.  Hence  I  conclude  that  the  Paris  Conference,  in  its  wisdom,  was 
perfectly  aware  of  what  should  be  the  ideal,  but,  being  unable  to  realise  that  ideal,  con- 
fined itself  to  consolidating  a  state  of  affairs  against  which  in  appearance  it  protested. 

The  main  objection  which  I  raise  against  Article  10  is  that  it  is  inconsistent;  it  is 
for  this  reason  that  the  French  Delegation  has  not  proposed  an  amendment.  The 
question  is  an  extremely  thorny  one;  the  solutions  hitherto  proposed  will  not  meet 
the  case,  and  it  would  therefore  be  advisable  to  lay  down  a  policy  on  this  matter,  or 
at  least  to  find  a  fair  compromise  between  the  various  policies.  Where  can  this  be 
found  ?  I  should  be  loath  to  anticipate  the  labours  of  the  Committee  to  which  Article  10 
will  be  referred ;  I  only  desire  to  point  out  that  all  resources  have  not  yet  been  exhausted. 
There  is  a  document  which  I  frequently  study  when  I  feel  any  doubts  with  regard 
to  our  conventions;  I  refer  to  the  Covenant.  Let  us  examine  it.  Article  23  is  outside 
the  scope  of  this  debate,  but,  without  wishing  to  start  a  discussion  on  it  at  this  moment, 
I  venture  to  remind  you  that  several  other  articles  of  the  Covenant  may  be  of  great 
importance  as  a  guide  to  the  Committee.  Article  18,  in  particular,  emphasises  the 
fact  that  the  League  of  Nations  establishes  a  fundamental  distinction  between  the 
past  and  the  future.  When  the  League  of  Nations  demands  that  all  international  agree- 
ments concluded  in  future  must  be  submitted  to  its  Treaties  Committee,  this  only  con- 
cerns future  agreements.  But  was  it  foreseen  that,  in  the  future,  agreements  on  ques- 
tions of  principle  would  be  concluded?  Not  at  all.  The  intention  was  to  take  count 
of  all  historical  situations.  Turning  now  to  the  South  American  States,  I  would  ask 
them  to  read  Article  21  again.  This  article  certainly  makes  provision  for  future  agree- 
ments and  understandings ;  but  all  that  will  be  settled  by  rule  of  thumb, — it  will  be  adapted 
to  history  and  social  conditions.  As  a  matter  of  fact,  situations  which  take  into 
account  local  conditions  and  historical  affinities  are  provided  for,  not  only  for  America 
but  for  the  whole  world.  In  this  connection,  when  I  consider  the  grouping  of  the  South 
American  States,  I  cannot  help  thinking  also  of  the  Inter-Scandinavian  Convention. 

The  Covenant  has  provided  for  differences  between  old  and  new  treaties.  In  the  case 
of  new  treaties,  it  claims  on  behalf  of  the  League  of  Nations  a  right  which  it  did  not  assert 
in  the  case  of  old  treaties;  it  provides  for  the  modification  of  agreements  within  the 
limits  of  its  principles;  and  finally — and  this  is  an  important  fact — it  has  provided 
a  method  of  procedure.  For  those  treaties  which  are  to  be  maintained,  for  this  contin- 
uation of  the  system  of  agreements,  it  devised  a  rectifying  agency,  but  not  in  the  illu- 
sory form  in  which  you  will  find  it  in  Article  10.  It  devised  something  which  is  all 
the  more  powerful  because  it  is  a  reservation,  applied  and  formulated  with  reserva- 
tions.    In  article  19  it  is  stated  that  : 

The  Assembly  may  from  time  to  time  advise  the  reconsideration  by  Members  of  the  League 
of  Treaties...  whose  continuance  might  endanger  the  peace  of  the  world. 

If  you  are  seeking  for  a  corrective  in  respect  of  the  application  of  contracts,  you  will 
find  it  here  provided.  Do  not  let  us  therefore  improvise  anything  now.  Do  not  let 
us  try  to  do  the  work  of  the  Council  of  the  League  of  Nations.  Do  not  let  us  try  to 
provide  it  with  a  new  Statute.  Le1  us  conform  to  the  Covenant.  We  can  find  in  it 
all  the  resources  which  we  require  that  is  the  message  I  wish  to  give  to  the  Com- 
mittee which  is  to  be  appointed. 

If  I  have  intervened,  it  is  simply  because,  in  the  interests  of  clearness — which  seems 
to  me  the  first  duty  of  this  assembly  I  wished  to  determine  what  are  the  different 
theories  with  whirh  we  are  concerni'd.—  -both  those  which  represent  the  extreme  points 
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of  view  on  either  side,  and  also  those  which  maintain  the  happy  medium.  The  task 
of  the  Sub-Committee  will  he  a  difficult  one.  I  have  welcomed  every  point  of  view. 
I  welcomed  the  views  of  those  who  affirmed  historical  rights.  I  welcomed  the  opinions 
of  those  who  supported  the  idealist  point  of  view.  I  also  welcomed  those  who  tried 
to  arrive  at  a  compromise  between  these  two  extremes.  I  now  trust  that  the  Sub- 
Committee  will  bear  in  mind  all  these  points  of  view.  I  am  not,  of  course,  presuming 
to  draw  up  a  programme  for  the  Sub-Committee,  but  I  venture  to  point  out  to  it  what 
is  the  problem  that  it  will  have  to  solve.  Such  are  the  sentiments  with  which  the 
French  Delegation  would  approach  the  work  of  the  Committee. 

M.  ALVAREZ  (Chile;  speaking  in  French).  ■ —  1  should  like  to  state  that  it  is  only 
necessary  to  read  the  proposal  of  the  Chilian  Delegation  to  see  that  it  deals  solely 
with  the  question  of  principle  and  does  not  spring  from  any  particularist  interest. 
Moreover,  the  Treaty  of  Peace  signed  on  October  20th,  1904,  between  Chile  and  Bolivia 
is  of  a  very  liberal  nature;  under  its  terms  Chile  grants  Bolivia  freedom  of  transit  and 
customs  exemptions. 

THE  CHAIRMAN  (speaking  in  French).  —  I  propose  to  submit  Article  10  to  a 
sub-committee,  and  also  Articles  11  and  12,  which  are  connected  with  Article  10.  We 
would  beg  the  Sub-Committee  appointed  this  morning  to  consider  Article  5  to  be  so 
good  as  to  undertake  an  examination  of  Article  10,  11  and  12  as  well,  on  the  under- 
standing that  MM.  Alvarez  (Chile),  Freire  d'Andrade  (Portugal),  Perietzeano(Rouma- 
nia),  Melean  (Bolivia),  Reinhardt  (Austria),  Restrepo  (Colombia)  and  Van  Eysinga 
(Netherlands)  (1)  are  added  to  the  Sub-Committee.  It  is  understood  that  each  of 
these  delegates  may  be  accompanied  by  an  expert. 

The  motion  to  refer  Articles  10,  11  and  12  to  a  sub-committee  was  carried. 

The  meeting  adjourned  at  8.20  p.m. 


(1)  For  Report  of  this  Sub-Committee  see  p.  132. 


SEVENTH  MEETING  OF  THE  PLENARY  COMMITTEE 

(Saturday,  March  19th,  1921,  at  5  p.m.) 


DISCUSSION    OF    ARTICLE    8  —   ADOPTION    OF    ARTICLE    9 
REPORT    OF    SUB-COMMITTEE    ON    ARTICLE    4 

The  Meeting  opened  with  M.  Loudon,  Vice-President  of  the  Conference,  in  the  Chair. 

DISCUSSION  OF  ARTICLE  8 

THE  CHAIRMAN  (speaking  in  French).  —  The  Committee  decided  yesterday 
that  a  sub-committee  should  meet  to  consider  Articles  5,  10,  11  and  12.  This  sub- 
committee held  a  meeting  to-day,  but  its  report  is  not  yet  ready,  and  we  must  therefore 
postpone  the  discussion  of  these  articles  until  the  next  meeting.  We  will  therefore 
take  up  the  discussion  at  Article  8.  To  this  article,  which  deals  with  the  application 
of  the  Conventions  in  time  of  war,  three  amendments  have  been  put  in,  one  by  the 
French  Delegation,  one  by  the  Swiss  Delegation  and  one  by  the  Swedish  Delegation. 
The  Swiss  Delegate  will  now  speak. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  The  French  Delegation 
was  the  first  to  submit  an  amendment,  in  reply  to  which  our  own  amendment  was 
submitted.     It  would  therefore  be  better  for  the  French  Delegate  to  speak  first. 

THE  CHAIRMAN  (speaking  in  French).  —  M.  Sibille  will  now  speak. 

M.  SIRILLE  (France;  speaking  in  French).  —  The  French  Delegation  proposes  the 
following  wording  for  Article  8  : 

The  stipulations  contained  in  the  present  Convention  do  not  in  any  way  affect  the  free- 
dom of  action  of  belligerents  in  time  of  war. 

We  have  assembled  here  to  consider  what  provisions  shall  be  made  in  order  to 
secure  and  maintain  freedom  of  communications  and  transit  in  time  of  peace.  We 
have  come  to  the  conclusion  that  this  can  best  be  done  by  means  of  an  international 
convention,  and  we  have  laid  down  the  following  principle  :  every  State  shall  maintain 
a  system  of  fair  commercial  dealing,  and  shall  be  bound  to  facilitate  transit, — that  is 
to  say,  shall  secure  good  conditions  for  traffic  across  the  territory  situated  under  its 
sovereignty  or  authority.  The  French  Delegation  hastened  to  associate  itself  with 
these  principles,  for  we  in  France  are  anxious  to  promote  the  development  of  commercial 
relations,  since  they  tend  to  make  existence  easier  and  more  agreeable.  Rut  Ar- 
ticle 8  involves  a  very  difficult  and  very  complex  problem.  Is  the  Convention,  which 
was  drawn  up  for  application  in  time  of  peace- — we  have  always  had  in  mind  a  state 
of  peace — to  be  maintained  upon  the  outbreak  of  war?  I  think  not.  A  solemn  under- 
taking has  been  given  by  every  State  Member  of  the  League  of  Nations  scrupulously 
to  respect  all  treaty  obligations  in  all  its  dealings  with  organised  nations.  It  would 
be  impossible  for  belligerent  countries,  and,  I  may  add,  certain  neutral  countries,  to 
keep  to  the  letter  of  the  provisions  which  the  Committee  has  already  adopted.  In 
order  to  demonstrate  this,  it  is  only  necessary  to  call  to  mind  the  conditions  of  modern 
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warfare.  A  hundred  years  ago,  armies  were  small ;  troops  moved  on  foot  or  on  horseback 
towards  the  enemy's  position;  all  that  generals  had  to  do  was  to  endeavour  to  meet  the 
enemy  upon  a  field  of  their  own  choice,  where  the  lie  of  the  country  was  calculated  to 
secure  them  the  advantage.  The  battlefield  was  of  limited  area.  Only  a  small  pro- 
portion of  the  nation  was  under  arms,  and  in  consequence  commercial  life  went  on,  even 
in  the  belligerent  countries,  and  transport  traffic  was  conducted  very  much  as  in  time  of 
peace.  To-day  all  is  changed;  we  have  only  to  remember  the  last  war.  Nation  arose 
against  nation.  All  the  strong,  young,  vigorous  manhood  of  the  nation,  sometimes 
even  the  old  men,  flocked  to  the  frontier,  whilst  the  women  worked  in  the  factories. 
Transport  traffic  became  extremely  difficult.  How  can  the  same  obligations  be  imposed 
upon  belligerents  in  time  of  war  as  in  time  of  peace?  It  cannot  be  done.  The  battle- 
front  is  now,  and  always  will  be  of  great  length  and  depth,  and  the  battle  zone  extends 
over  many  miles;  the  supreme  anxiety  of  every  leader  will  be  to  effect  transport  with 
as  great  rapidity  as  possible,  and  to  convey  troops  to  some  point  upon  the  enemy  front 
which  he  suspects  to  be  vulnerable ;  in  time  of  war,  generals  must  now  requisition  a 
proportion  of  the  staff  and  material  of  the  transport  services.  Further,  how  is  traffic 
to  be  carried  on  in  the  interior  of  the  country  ?  There,  transport  traffic  is  no  longer 
undertaken  by  the  administration  which  is  responsible  for  it  in  time  of  peace,  but  is 
placed  under  the  supreme  control  of  the  military  authorities,  whose  first  care  naturally 
is  to  provide  for  the  transport  of  the  troops  needed  for  national  defence.  Thus,  during 
the  last  war  we  saw  even  the  most  important  commercial  traffic  neglected,  interrupted 
or  at  any  rate  subjected  to  strict  control.  Under  these  conditions,  how  can  you 
impose  upon  a  country  an  obligation  to  make  provision  for  transit  traffic,  seeing  that 
it  is  sometimes  impossible  to  effect  transport  from  one  place  to  another  or  even  to 
ensure  the  food-supply  of  one  district  by  means  of  the  produce  of  another  ? 

Do  you  wish  to  bind  these  countries  to  afford  transit  for  the  traffic  of  another  State 
when  the  goods  in  question  may  only  be  articles  of  luxury  ?  It  cannot  be.  I  would 
further  draw  your  attention  to  the  fact  that  transport  in  time  of  war  does  not  remain 
under  the  civil  authorities,  or  even  under  private  administration,  but  is  placed  directly 
under  the  military  authorities.  Let  me  tell  you  that  if  you  wish  to  lay  down  regula- 
tions for  questions  of  transport  traffic  in  time  of  war,  the  present  Conference  is  not  com- 
petent to  do  this.  For  that  purpose  you  would  have  to  refer  to  Article  9  of  the  Cove- 
nant, the  charter  of  the  League  of  Nations,  where  it  is  laid  down  that. 

A  Permanent  Commission  shall  be  constituted  to  advise  the  Council  on  the  execution 
of  the  provisions  of  Articles  1  and  8,  and  on  military,  naval  and  air  questions  generally. 

It  must  surely  be  clear  to  you  from  the  terms  of  this  article  that  it  is  not  our  opi- 
nion which  the  Council  of  the  Nations  has  to  obtain,  it  is  the  opinion  of  this  Perma- 
nent Commission,  which  is  created  specially  to  deal  with  military  questions. 

I  want  you  to  realise  the  position  resulting  from  a  state  of  war,  and  to  allow  full 
liberty  of  action  to  the  belligerent  countries.  It  is  not  right  to  face  the  military  leaders 
with  the  alternative  either,  in  accordance  with  the  terms  of  the  Covenant,  of  strictly 
observing  the  provisions  of  the  Treaty  and  sacrificing  the  primary  needs  of  national 
defence  or,  on  the  other  hand,  of  deliberately  violating  the  Treaty  and  devoting  all 
their  attention  to  national  defence.  What  we  have  to  do  is  to  make  a  treaty  which 
can  be  applied  in  accordance  with  the  terms  of  the  Covenant,  both  in  time  of  war  and 
in  time  of  peace.  In  my  amendment  I  have  only  mentioned  belligerents,  and  my 
colleagues  have  pointet  out  that  I  am  forgetting  neutrals,  and  our  Swedish  colleague 
demands  freedom  of  action  both  for  belligerents  and  neutrals.  On  reflection,  I  am,  to 
a  certain  extent,  inclined  to  accept  this  amendment,  because  when  war  is  declared 
neutrals  are  sometimes  obliged  to  mobilise  their  armies,  or  to  hand  over  the  control 
of  their  transport  services  to  the  military  authorities.  That  was  what  happened  in 
Switzerland,  and  my  colleague  M.  Vallotton  cannot  be  ignorant  of  the  fact.  As  soon  as 
hostilities  were  declared,  the  Swiss  Federal  Railways  were  placed  under  military 
control. 

I  am  quite  ready  to  grant  freedom  of  action  to  a  State  situated  near  the  theatre 
of  war,  but  I  should  not  be  willing  to  accord  it  to  every  neutral  without  exception, 
because  we  are  engaged  in  drawing  up  a  Convention  which  will  bear  the  signatures 
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of  States  situated  in  every  quarter  of  the  globe.  It  may  happen  that  the  war  zone  is 
limited  in  extent,  and  that  the  South  American  Stales,  for  instance,  arc  not  affected 
hy  a  European  war.  In  these  circumstances,  I  consider  that  those  States  ought  to 
remain  hound  as  between  themselves  hy  the  terms  of  the  Treaty*  However  that  may 
be,  I  repeat  that  belligerents  must  be  allowed  full  liberty  of  action,  more  especially- — 
and  I  cannot  lay  too  much  stress  upon  this  point — because  the  control  of  the  rail- 
ways is  in  these  circumstances  taken  out  of  the  hands  of  the  civil  authorities  and 
entrusted  to  the  military  authorities.  For  this  reason,  I  would  point  out  that  you  can- 
not take  a  decision  of  this  kind  without  at  least  asking  for  the  opinion  of  the  superior 
Commission  provided  for  in  the  article  of  the  Covenant  which  1  have  just  read. 

M.  HANSEN  (Sweden;  speaking  in  French). — It  is  stated  on  pages  33  and  35  of 
the  Green  Book  (1)  issued  by  the  Commission  of  Enquiry,  that  that  Commission  con- 
fined itself  to  dealing  in  detail  with  freedom  of  transit  in  time  of  peace,  although  the 
obligation  has  been  placed  upon  every  State  to  maintain  such  freedom  in  time  of  war, 
as  far  as  the  rights  and  obligations  of  belligerents  and  neutrals  permit.  A  little  fur- 
ther on,  however,  on  page  35  of  the  same  volume,  the  Commission  declared  that  in  its 
opinion  the  question  of  freedom  of  transit  in  time  of  war  should  be  dealt  with  by  means 
of  a  series  of  special  provisions  to  be  studied  at  a  later  date ;  whilst  on  page  51  (2)  we 
read  that  the  Commission  did  not  consider  the  time  opportune  for  dealing  with  the  rights 
and  obligations  of  belligerents  and  neutrals,  but  that  these  might  be  defined  afresh  in  a 
future  convention  on  the  limitation  of  the  rights  of  war.  In  that  case  Article  8,  as 
then  drafted,  would  at  once  be  revised  to  correspond  with  the  new  text.  A  comparison 
of  the  considerations  which  I  have  just  quoted  and  the  provisions  of  Article  8  reveals 
the  fact  that  the  actual  meaning  of  all  these  texts  is  not  at  all  clear.  Whilst  it  might 
be  maintained  that  Article  8  in  itself  is  nothing  more  than  a  simple  resolution  recom- 
mending the  maintenance  of  the  principle  of  freedom  of  transit  as  far  as  possible,  even 
in  time  of  war,  the  Green  Book  commentary  on  the  article  would  seem  to  indicate  that 
certain  obligations  are  incumbent  upon  a  State  which  signs  the  Convention. 

I  stand  here  as  the  representative  of  a  country  which  is  as  anxious  as  any  that  transit 
in  time  of  war  should  be  as  free  as  the  rights  and  duties  of  belligerents  and  neutrals 
permit.  Would  it  not  be  well,  in  order  to  avoid  future  misunderstandings,  to  define 
once  and  for  all  the  exact  purport  of  Article  8  ?  It  is  with  this  end  in  view  that  I  pro- 
pose that  the  article  should  be  more  clearly  worded  than  it  is  at  present.  In  this  connec- 
tion I  would  remind  you  that  the  equivalent  clause  of  the  Convention  on  International 
Aerial  Navigation,  concluded  at  Paris  on  October  13th,  1919,  reads  as  follows  : 

In  case  of  war,  the  provisions  of  the  present  Convention  shall  not  affect  the  freedom  of 
action  of  the  Contracting  States,  either  as  belligerents  or  as  neutrals. 

This  wording  has  been  slightly  altered  in  the  amendment  put  forward  by  tho  Swe- 
dish Delegation,  which  reads  as  follows  : 

The  stipulations  of  the  present  Convention  do  not  in  any  way  affect  the  rights  and  obli- 
gations of  helligerents  and  neutrals  in  time  of  war. 

I  should  like  to  lay  particular  stress  upon  the  fact  that  the  attitude  which  the  Swe- 
dish Delegation  has  taken  up  with  regard  to  Article  8  does  not  in  any  way  imply  that 
the  Swedish  Government  would  object  to  the  maintenance  in  time  of  war  of  the  pro- 
visions of  the  Transit  Convention  as  far  as  possible.  On  the  contrary,  we  hope  that 
the  preliminary  work  in  connection  with  the  establishment  of  fresh  rules  for  transit  in 
time  of  war — a  subject  which  was,  as  I  have  stated,  mentioned  by  the  Commission  of 
Enquiry — will  be  put  in  hand  without  delay,  and  also  that  the  rides  thus  arrived  at  will 
be  based  on  the  same  principles  as  the  present  Convention.  I  am  convinced  that, 
pending  the  completion  of  this  task,  the  various  Powers  will,  should  the  need  arise, 
apply  these  principles  to  the  widest  possible  extent. 

To  sum  up :  either  no  obligation,  over  and  above  the  obligat  ions  resulting  from  exist  ing 


(1)  See  p.  281. 

(2)  See  p.  291. 
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international  law,  is  incurred  under  Article  8,  in  which  case  it  would  bo  preferable 
to  draft  the  article  in  accordance  with  the  Swedish  Delegation's  proposal;  or  else  Ar- 
ticle 8  does  involve  certain  fresh  obligations,  and  in  that  case  it  is  of  capital  importance 
that  their  exact  scope  should  be  made  known.  If  we  appear  to  press  this  point, 
we  have  a  very  good  reason  for  doing  so.  My  Government  intends  to  carry  out  its 
obligations  to  the  letter,  now  as  ever,  but  in  order  to  be  able  to  fulfil  them  satisfacto- 
rily it  must  know  exactly  what  they  are. 

The  French  amendment  only  mentions  freedom  of  action  for  belligerents,  leaving 
aside  the  question  of  the  rights  and  duties  of  neutrals.  As  it  stands  it  is  not  altoge- 
ther satisfactory.  I  am  therefore  very  glad  that  the  French  Delegate  has  said  that 
his  Delegation  would  not  object  to  the  insertion  of  an  explicit  reference  to  the  rights 
and  obligations  of  neutrals. 

Lastly,  the  Swiss  Delegation  has  put  in  an  amendment  dealing  with  the  position — 
a  singularly  difficult  one — of  land-locked  States  in  time  of  war.  Personally,  I  should 
be  very  glad  to  give  every  possible  satisfaction  to  the  Swiss  view,  and  I  hope  that 
a  wording  will  be  evolved  which,  whilst  satisfying  the  claims  of  land-locked  States, 
will  not  affect  the  rights  and  duties  of  other  nations.  Should  we  fail  to  arrive  at  an 
agreement  during  this  meeting,  it  might  perhaps  be  advisable  to  appoint  a  sub-com- 
mittee to  study  the  various  amendments  proposed.  With  regard  to  this  question,  1 
should  like  to  emphasise  the  fact  that  any  resolutions  adopted  by  us  now  are  only 
provisional,  and  that  several  Delegates  are  undoubtedly  in  the  same  position  as  myself, 
— they  must  refer  the  question  to  their  Governments  before  any  final  decision  can 
be  taken. 

THE  CHAIRMAN  (speaking  in  French). — The  text  of  the  amendment  to  Article  8 
proposed  by  the  Swiss  Delegation  reads  as  follows  : 

Pending  the  conclusion  of  a  special  Convention  upon  the  rights  and  obligations  of  belli- 
gerents and  neutrals  in  time  of  war,  within  the  League  of  Nations,  these  rights  and  obligations 
shall  not  be  affected  by  the  terms  of  the  present  Convention,  subject,  however,  to  the  following 
reservations  : 

The  right  of  free  access  to  the  sea,  over  international  transit  routes,  of  a  friendly  State 
which  is  either  land-locked  or  cut  off  from  the  sea  by  a  war  zone,  may  only  be  permanently 
restricted  in  respect  of  those  routes  which  lie  within  the  war  zone.  This  right  may  not  be 
permanently  withdrawn  even  within  the  war  zone  : 

(a)  Unless  the  friendly  State  which  is  cut  off  from  the  sea  refuses  to  comply  with  measures 
necessary  for  military  security; 

(b)  Unless  the  friendly  State  makes  no  effort  to  carry  out  with  its  own  means  of  transport 
the  transit  which  it  demands; 

(c)  Unless  another  route  for  access  to  the  sea  is  not  placed  at  the  disposal  of  the  land- 
locked State  by  the  State  to  which  the  demand  has  been  made. 

The  transit  traffic  of  a  friendly  State  which  is  cut  off  from  the  sea  is  exempt  from  any 
kind  of  angary  or  requisitioning. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  We  had  hoped  in  moving 
our  amendment  to  obviate  the  necessity  of  finding  ourselves  in  disagreement  to-day 
with  the  country  of  which  M.  Sibille  is  the  eminent  representative,  and  for  which 
he  speaks  in  a  manner  which  is  bound  to  enlist  the  sympathy  of  every  member  of  this 
assembly.  It  is  a  real  grief  to  me,  especially  in  view  of  this  sentiment  of  respect,- — 
and,  may  I  add,  of  respectful  affection, — which,  in  common  with  all  of  you,  I  have  felt 
towards  M.  Sibille  from  the  very  outset,  to  find  myself  at  variance  with  his  views,  and 
it  is  likewise  painful  for  me  to  be  obliged  to  criticise,  as  I  regretfully  must,  France's 
attitude  towards  this  question.  Not  only  are  we  all  convinced  of  France's  terrible 
sufferings,  but  we  are  all  profoundly  affected  by  them,  and  I  will  say  at  once  that  it 
is  for  that  reason  that  I  am  thunderstruck  to  find  that  the  French  Delegation  should 
disagree  with  us  upon  a  single  point.  As  was  done  by  the  draft  Article  8,  we  wish  to 
bring  out  the  principle  that  law  should  be  maintained,  even  in  time  of  war,  as  far  as 
possible.  France,  on  the  contrary,  emphasises  the  directly  opposite  theory,  and  thus 
adopts  an  attitude  which  is  entirely  inconsistent  with  that  which  she  has  always  taken 
hitherto;  whilst  we  are  busy  affirming  the  maintenance  of  law,  she  is  proclaiming 
the  contrary  •principle, — that  there  should  be  granted  to  belligerents  complete  liberty 
to  trample  that  law  under  foot. 
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M.  SIBILLE  (Franco;  speaking  in  French).  —  Not  at  all;  not  at  all. 

M.  VALLOTTON  (Switzerland ;  speaking  in  French).  —  Such  a  thing  is  not  possible ; 
there  must  be  a  misunderstanding,  and  I  am  convinced  that  once  M.  Sibille  has  reflected 
upon  the  matter  he  will  admit  to  himself  that  his  text  ought  to  be  that  of  Article  8. 

M.  SIBILLE  (France;  speaking  in  French).  —  We  hawe  always  respected  treaties, 
and  that  is  why  I  will  not  sign  a  treaty  which  one  day  or  another  I  may  find  myself 
under  the  necessity  of  ceasing  to  respect  scrupulously. 

M.  VALLOTTON  (Switzerland;  speaking  in  French). —  Yes;  but  I  would  have  you 
observe  that  up  till  now  belligerents  and  neutrals  have  been  in  this  position  of  not 
possessing  satisfactory  formal  rights,  but  of  having  various  contradictory  aspirations 
and  theories  upon  the  very  subject  with  which  we  are  now  dealing,  and  these,  as  you 
are  aware,  have  already  given  rise  to  discussion  between  several  of  the  States  repre- 
sented here. 

The  crux  of  the  matter  is  that  we  consider  it  too  downright  to  propose,  as  is  now 
being  done,  that  there  should  be  substituted  for  this  complete  absence  of  law  a  Conven- 
tion set  out  in  good  and  due  form,  and  which  we  are  to  sign,  in  which  we  are  asked,  in 
reality,  to  admit  that  in  time  of  war  nothing  exists  any  longer  outside  the  rights  of 
the  belligerents.  At  this  point,  M.  Sibille,  I  cannot  but  tell  you  that  I  utterly  fail  to 
understand  your  attitude  towards  this  question.  We  are  all  convinced  of  the  profound 
sufferings  which  France  has  undergone.  Her  sufferings,  in  common  with  those  of 
other  belligerents,  arose  precisely  from  the  fact  that  one  belligerent  set  at  nought 
the  rights  of  neutrals  in  time  of  war;  and  yet  to-day  you  stand  in  this  place  as  the 
champion  of  the  very  point  of  view  which  led  to  that  action.  May  I  utter  an  appeal 
to  the  French  Delegation,  who  must  surely  be  better  informed  upon  the  subject,  and 
assure  them  that  our  true  aim  and  object  to-day  is  to  take  up  the  cudgels  for  the 
very  belief  which  France  has  always  defended, — that  war  must  not  be  waged  in  a 
manner  devoid  of  all  pity; — no;  it  must  be  carried  on  with  the  very  minimum  of 
injustice.  But  I  will  not  labour  this  point;  I  will  rest  in  the  hope  that  when  the  time 
comes  for  a  study  to  be  made  of  the  various  provisions,  it  will  become  possible  to 
arrive  at  a  definite  agreement.  What  is  it  we  have  asked?  We  have  asked,  in  the 
first  place,  for  the  maintenance  of  the  very  modest  terms  of  the  draft  Article  8  presented 
to  us  by  the  Green  Book  Commission;  in  the  interests  of  unity  we  might  even, 
perhaps,  have  been  content  with  the  terms  of  that  provision,  and  as  late  as  to-day 
we  even  made  overtures  in  that  direction.  Now,  however,  we  have  come  into 
collision  with  a  non  possumus.  We  are  obliged  to  ask  the  Conference  for  a  ruling 
with  regard  to  a  principle  which  is  of  capital  importance,  in  particular  for 
land-locked  States.  In  this  connection  may  I  state  that  if  this  Convention  does  not 
hold  out  to  the  States  of  Western  Europe  something  very  much  superior, — in  all 
modesty  we  can  say  it, — to  the  existing  law  in  time  of  peace,  then  we,' — we  in  particular, 
because  Switzerland  is  not  a  maritime  State, — become  a  party  to  the  Convention 
only  in  a  spirit  of  solidarity,  in  the  belief  that  the  co-operation  of  every  European 
State  may  perhaps  be  needed  in  order  to  introduce  similar  law  into  other  parts  of  the 
world  which  have  not  yet  arrived  at  the  same  unity  through  participation  in  plurilateral 
Conventions. 

I  must  make  it  clear  that  there  are  in  this  Convention  two  things  which  for  us 
are  not  only  a  sine  qua  non,  but  even  perhaps  constitute  the  only  use  which  I  lie  Transit 
Convention  may  have  in  the  future.  These  are  the  question  of  maintaining  our  free 
access  to  the  sea,  and  that  of  the  creation  of  an  impartial  conciliatory  organisation 
which  shall  rise  superior  to  the  clash  of  wills  between  the  different  Powers.  1  am 
in  a  position  to  declare  that  these  are  the  two  points  of  really  vital  interest  for  us, 
and  I  should  like  to  add  that  the  whole  future  attitude  of  Switzerland,  towards 
both  this  Convention  and  any  which  may  ensue,  will  in  great  measure  depend  upon 
the  decision  arrived  at  to-day. 

This  is  not  the  place  in  which  to  recount  our  misfortunes  arising  from  the 
blockade  of  which  we   were    the  victims.     I  will  only  declare,  without    attempt ing 
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to  prove  it  at  any  length,  that  Switzerland  was  really  perhaps  the  only  country, 
in  Western  Europe  at  least,  which  was  effectively  blockaded  during  the  last 
war.  We  realise  that  the  surrounding  States  made  repeated  attempts  to  come  to  our 
rescue,  but  what  we  should  like  to  elicit  from  this  Conference  is  some  united  effort  in 
the  direction  of  substituting  a  minimum  right  for  a  mere  favour  in  this  matter.  We 
would  ask  at  least  the  recognition  of  Article  8, — that  pious  wish,- — the  admission  that 
in  principle  freedom  of  transit  and  the  provisions  of  the  present  Convention  shall  be 
valid  in  time  of  war  as  far  as  is  permitted  by  the  rights  of  belligerents  and  the  duties 
of  neutrals,  and  also  by  the  duties  of  belligerents  and  the  rights  of  neutrals.  I  will 
once  more  appeal  to  the  French  Delegation  to  support  Article  8,  and  if  we  can  agree 
on  this  point  1  am  quite  prepared  to  renounce  the  idea  of  any  wider  or  more  compre- 
hensive measure. 

If  I  did  not  believe  this,  1  should  take  the  liberty  of  speaking  at  greater  length  on 
the  origin  of  the  additional  stipulations  which  we  have  put  forward  in  the  interests 
of  land-locked  States. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  The  Conference  has  now  before 
it  one  of  the  gravest  of  problems.  The  Chilian  Delegation  has  no  intention  of  taking 
part  in  the  discussion.  We  support  the  proposal  made  by  the  French  Delegation 
to  appoint  a  Committee  to  study  the  question  of  determining  the  rights  and  obligations 
of  belligerents  and  neutrals.  1  desire  to  give  you  a  brief  account  of  the  work  of  the 
American  Institute  of  International  Law  in  connection  with  the  question  of  maritime 
neutrality.  In  each  of  the  twenty-one  Republics  of  the  New  World  there  has  been 
instituted  a  National  Society  of  International  Law,  and  the  federation  of  these  Societies 
constitutes  what  is  known  as  the  American  Institute  of  International  Law.  The 
Institute  has  already  held  two  sessions,— one  in  1916  at  Washington,  and  one  in  1917 
at  Havana.  As  early  as  1916  it  was  realised  by  the  Institute  that  when  the  Great 
War  was  over  there  would  open  before  humanity  a  new  era,  and  the  Institute  held  it  as 
a  duty  to  concentrate  all  its  efforts  upon  the  study  of  the  reconstitution  of  the  comity 
of  States,  and  of  the  system  of  law  by  which  they  should  be  governed.  The  Institute 
had  the  satisfaction  of  noting  that  the  views  it  expressed  in  1916  became  dominating 
features  in  the  Covenant  of  the  League  of  Nations.  With  regard  to  the  reconstitution 
of  International  Law,  there  was  voted  by  the  Institute  a  Declaration  upon  the  Rights  and 
Duties  of  States,  and  drafts  bearing  specially  upon  the  fundamental  facts  with  regard 
to  International  Law,  such  as  the  origin,  development,  interpretation  and  sanctions 
attaching  to  international  laws,  were  submitted  to  the  examination  of  the  various 
National  Societies.  A  draft  on  the  Regulation  of  Maritime  Neutrality  was  accorded 
special  attention  by  the  Institute.  Certain  aspects  of  the  draft  are  idealistic,  whilst 
others  are  practical;  it  is  idealistic  because  it  aims  at  a  radical  alteration  in  the  regula- 
tions at  present  in  force  with  regard  to  maritime  neutrality  by  according  the  rights 
of  neutrals  predominance  over  those  of  belligerents.  This  idealistic,  and  even  in  some 
sort  revolutionary,  aspect  of  the  measure  as  proposed  is  designed  in  the  first  place  to 
educate  public  opinion,  for  we  can  only  hope  to  see  the  triumph  of  the  ideals  contained 
in  the  project  of  which  I  have  spoken  to  you  when  the  League  of  Nations  has  been 
set  upon  a  stable  basis  and  has  found  a  solution  for  the  various  outstanding  problems 
whish  are  of  vital  importance.  But  this  draft  measure  of  which  I  have  spoken  also 
possesses  an  essentially  practical  side,  in  that  it  turns  to  profit  the  experience  afforded 
by  the  war,  bringing  into  prominence  the  defects  and  omissions  of  the  Hague  Conven- 
tion of  1907  on  Maritime  Neutrality.  I  have  laid  these  facts  before  the  Conference 
in  the  hope  that  they  may  cause  to  be  appreciated  the  efforts  which  the  scientific 
institutions  of  the  nouveau  mo  ride  have  put  forth  in  the  endeavour  to  build  a  monde 
nouceau. 

M.  P1ERRARD  (Belgium;  speaking  in  French).  —  M.  Sibille  has  given  us  a  striking 
picture  of  the  needs  of  belligerent  States  in  time  of  war.  He  has  shown  us  how  they 
are  obliged  to  requisition  every  means  of  transport.  As  a  matter  of  fact,  victory  in 
war  should  belong  to  him  who  can  hold  out  the  longest  from  the  point  of  view  of  trans- 
port, and  I  think,  therefore,  that  we  should  be  pursuing  the  policy  of  the  ostrich  if 
we  ignored  this  need.     M.  Vallotton,  on  the  other  hand,  has  given  us  a  graphic  descrip- 
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tion  of  the  terrible  situation  of  his  country  during  the  war,  and  everyone  must  agree 
that  that,  too,  is  worthy  of  consideration.  In  my  opinion  the  question  is  one  that 
can  be  looked  at  from  difTerent  points  of  view.  A  State  may  depend  for  its  existence 
upon  the  good-will  with  regard  to  transit  of  a  neighbouring  State.  This  State  may 
be  either  a  neutral  or  a  belligerent,  it  being  understood  that,  if  the  latter,  it  is  on 
friendly  terms  with  the  neutral  State.  Is  the  belligerent  State  in  time  of  war  to  oppose 
the  passage  through  its  territory  of  goods  bound  for  the  neighbouring  neutral  State, 
and  is  the  neutral  State  also  to  place  obstacles  in  the  way  of  goods  intended  for  the 
provisioning — 1  am  naturally  not  speaking  here  of  goods  for  the  military  provisioning 
— of  the  neighbouring  belligerent  State?    These  are  vexed  questions. 

But  there  is  yet  another  aspect  of  the  question  which  M.  Sibille  does  not  appear 
to  have  considered.  Mention  has  been  made  principally  of  rolling-stock  and  other 
railway  material.  What  about  naval  and  shipping  material?  Would  not  a  neutral 
State  have  the  right,  for  instance,  of  forwarding  through  the  territory  of  a  belligerent 
State  goods  destined  for  a  sea-port,  employing  for  this  purpose  its  own  rolling  stock 
and  making  no  demand  upon  that  of  the  belligerent  State,  which  will  have  requisitioned 
all  its  own  means  of  transport?  M.  Vallotton  stated  the  case  in  the  clearest  possible 
fashion,  nor  did  he  hide  from  us  the  fact  that  Switzerland  considers  this  to  be  a  question 
of  capital  importance,  whilst  our  friends  of  the  French  Delegation  attach  no  less  impor- 
tance to  it.  I  do  not  know  whether  Article  9  of  the  Covenant  of  the  League  of  Nations, 
to  which  M.  Sibille  referred,  bears  upon  the  contingencies  with  which  we  are  here  deal- 
ing,— namely,  the  question  of  transit,  for  Article  9  refers  back  to  Articles  1  and  8 
of  the  Covenant,  whereas  in  reality  it  is  Article  23  which  provided  the  material  for 
this  Conference.  If  we  attempted  to  reach  a  decision  on  this  subject  in  full  Committee, 
I  think  that  we  should  only  prolong  the  discussion  eternally,  and  I  therefore  propose 
that  the  question  be  referred  to  a  Committee,  time  for  reflection  being  thus  given  to 
all  the  parties  concerned. 

M.  SKYBAK  (Norway;  speaking  in  French).  —  It  is  reported  on  page  35  of  the 
Green  Book  (1)  that  in  the  opinion  of  the  Commission  of  Enquiry  the  question  of  freedom 
of  transit  should  form  the  subject  of  a  series  of  special  provisions,  of  which  the  study 
should  be  undertaken  at  a  later  date,  and  I  am  instructed  by  my  Government  to  express 
the  hope  that  it  may  not  be  long  before  the  various  Powers  see  their  way  to  agree 
upon  some  more  explicit  and  more  detailed  provisions  with  regard  to  a  question  which 
stands  in  particular  need  of  clear  rules. 

M.  COLDING  (Denmark;  speaking  in  French).  —  The  rights  and  obligations  of 
belligerents  and  neutrals  have  up  to  the  present  time  been  too  vague  and  ill-defined 
for  us  to  be  in  a  position  now  to  form  an  idea  of  the  precise  meaning  of  Article  8.  Unless 
it  be  possible  to  lay  down  more  clearly  in  that  article  the  rights  and  duties  of  belli- 
gerents and  neutrals  in  time  of  war  in  regard  to  transit,  Article  8  in  its  present  form 
appears  to  us  dangerous,  and  for  this  reason  we  prefer  the  Swedish  text;  but  we  would 
also,  in  common  with  the  Norwegian  representative,  express  the  hope  that  all  these 
questions  will  be  dealt  with  by  a  special  committee  as  soon  as  possible,  and  form  in 
the  future  the  subject  of  a  convention,  in  accordance  with  the  suggestion  made  by  the 
Commission  of  Enquiry. 

M.  VAN  EYSINGA  (Netherlands;  speaking  in  French).  —  It  is  with  great  interest 
that  I  have  listened  to  the  debate  which  has  taken  place  on  Article  8.  We  have 
before  us  two  separate  texts  which,  upon  examination,  are  really  not  so  very  different. 

Whilst  Article  8  of  the  Draft  Convention  lays  down  that  the  Convention  shall 
be  valid  in  time  of  war,  so  far  as  the  rights  and  duties  of  belligerents  and  neutrals 
permit,  the  French  amendment  confines  itself  to  the  following  words  :  The  stipulations 
contained  in  the  present  Convention  do  not  in  any  way  affect  the  freedom  of  action  of 
belligerettls  in  time  of  war.  The  difference  in  principle  between  the  two  texts  is  nol 
very  great,  and  yet  it  arises  from  a  decided  difference  of  opinion.  How  are  we 
to    explain    this    phenomenon?     I    think    we    may    find    an     explanation    in    the 


(1)  See  p.  284. 
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authors'  different  conceptions  of  war.  The  speakers  in  this  dehate  have  had  in 
mind  war  conditions  as  they  were  prior  to  the  coming  into  force  of  the  Covenant  of 
the  League  of  Nations.  There  is  no  need  to  dwell  upon  the  old  conception  of  war  as 
a  sovereign  right  of  every  State,  and  finding  its  justification  in  itself,  any  State  which 
has  declared  war  being  free  from  responsibility  towards  any  other  State  for  so  doing. 
With  this  conception  of  war,  it  is  quite  conceivable  that  the  point  of  view  should  be 
the  following  :  the  interests  of  the  belligerents  must  come  first,  as  in  the  days  of 
inter  arma  silent  leges.  May  I  remind  you  that  we  do  not  find  this  conception  of  war 
among  the  great  Spanish  writers  of  the  16th  century — the  Vittorias,  the  Vasques,  the 
Suares,  according  to  whose  teaching  there  were  just  wars  and  bella  injusta.  Homage 
is  respectfully  paid  to  these  great  Spanish  writers  by  a  Dutch  authority  of  the  20th 
century,  all  the  more  freely  because  Grotius  himself  borrowed  the  idea  from  a  Spaniard. 
Whilst  the  war  of  independence,  which  we  were  obliged  to  carry  on  for  eighty  years 
against  Spain,  was  actually  in  progress,  Grotius  persistently  manifested  the  most 
profound  veneration  and  admiration  for  his  illustrious  Spanish  predecessors.  This 
idea  of  discrimination  between  just  and  unjust  war  has  now  disappeared  completely; 
but  lofty  ideas,  though  they  may  be  lost  for  many  years,  always  reappear,  and  the 
idea  was  actually  revived  in  the  Covenant  of  the  League  of  Nations.  I  would  beg 
the  Conference,  then,  to  bring  to  the  study  of  this  question  the  idea  which  thus  underlies 
the  Covenant.  It  is  your  duty  to  look  upon  the  possibility  of  war  from  the  same 
point  of  view  as  in  the  Covenant,  and  no  longer  according  to  the  tradition  which  has 
been  banished  by  the  Covenant.  What  is  the  attitude  towards  war  of  this  Covenant, 
our  charter'.'  It  may  be  summed  up  in  a  word  by  saying  that  the  Covenant  forbids 
war.  It  forbids  it  in  the  most  summary  fashion  by  the  terms  of  Article  13,  where  it 
is  laid  down  that  there  must  not  be  war,  but  that  whenever  any  serious  dispute  arises, 
the  nations  shall  resort  either  to  arbitration  or  to  conciliation.  You  may  perhaps  reply 
that  when  grave  disputes  arise,  this  article  will  not  be  applied.  This  hypothesis, 
however,  is  not  overlooked  in  the  Covenant;  Article  16  provides  for  the  non-compliance 
of  any  State,  whether  a  Member  or  not  of  the  League  of  Nations,  with  the  terms  of 
Articles  12,  13,  or  15.  In  such  a  case  there  are  to  be  called  in  against  a  recalcitrant 
State  all  the  military  and  economic  forces  of  the  League  of  Nations.  There  will  be  a 
war,  but  one  of  a  kind  which  we  need  not  deal  with  at  the  moment,  as  it  does  not  form 
the  subject  of  Article  8,  which  is  now  under  discussion;  Article  9  it  is  which  provides 
for  such  a  contingency,  and  it  is  only  when  we  come  to  discuss  this  article  that  we 
shall  speak  of  war  carried  on  by  the  League  of  Nations  in  order  to  enforce  the  execution 
of  the  Covenant.  Does  Article  8,  then,  not  foresee  the  event  of  war  at  all?  It  does 
foresee  it,  but  only  in  exceptional  circumstances — for  instance,  where  the  arbitration 
and  conciliation  provided  for  in  Article  13  have  failed.  For  these  very  rare  cases  are 
we  to  revive  the  old  idea  of  war,  inter  arma  silent  leges,  or  shall  we  not  rather  follow 
the  lead  of  the  Covenant  of  the  League  of  Nations  and  declare  that  in  such  an  event 
the  right  of  free  transit,  as  proclaimed  in  various  conventions  concluded  under  the 
auspices  of  the  League  of  Nations,  shall  continue  in  force?  To  put  the  question  in 
this  manner  comes  near  to  answering  it. 

The  Netherlands  Delegation  supports  the  proposal  already  made  by  several  dele- 
gates to  refer  Article  8  to  a  small  committee,  but  we  think  it  our  duty  to  make  a  general 
statement  of  the  case  and  to  request  the  members  appointed  to  this  small  committee 
to  look  at  war  from  the  same  point  of  view  as  that  from  which  the  hypothesis  is  viewed 
by  the  Covenant  of  the  League  of  Nations. 

THE  CHAIRMAN  (speaking  in  French).  —  I  certainly  think  that  we  should  do 
well  to  refer  Article  8  to  a  sub-committee,  and  this  would  conform  to  the  various 
suggestions  which  have  been  made.  I  propose  the  following  as  members  of  this  Sub- 
Committee  : 

MM.   Pierrard  (Belgium); 

Brockmaisn  (Spain); 

Sirille  (France); 

Bignami  (Italy); 

Matsuda  (Japan); 

Van  Eysinga  (Netherlands); 
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MM.  Hansen  (Sweden); 

Vallotton  (Switzerland); 
Lankas  (Czecho-Slovakia); 
Fernandez  y  Medina  (Uruguay). 

It  was  decided  to  refer  Article  8  to  this  Sub-Committee. 


ARTICLE  9 

THE  CHAIRMAN  (speaking  in  French).  —  We  now  come  to  Article  9,  to  which 
there  are  no  amendments  proposed.  Unless  anyone  wishes  to  speak,  1  will  put  this 
article  to  the  vote. 

Article  9  was  adopted,  31  voting  for. 


REPORT  OF  SUB-COMMITTEE  ON  ARTICLE  4 

THE  CHAIRMAN  (speaking  in  French).  —  As  I  said  at  the  beginning  of  the  meet- 
ing, Articles  10,  11  and  12  are  reserved,  and  I  therefore  propose  that  we  return  to 
Article  4.  You  will  remember  that  a  Sub-Committee  was  set  up  to  deal  with  the 
question  of  tolls  and  of  the  reservation  of  flag  rights.  M.  Serruys  was  appointed 
Rapporteur  of  this  Sub-Committee.     I  call  upon  him  to  speak. 

M.  SERRUYS  (France;  Rapporteur;  speaking  in  French).  ■ —  At  its  meeting  on 
the  evening  of  March  17th,  the  Committee  referred  to  a  Sub-Committee  the  amend- 
ments put  forward  by  the  Roumanian  Delegation  on  the  subject  of  Article  4  (1). 

The  first  of  these  amendments  related  to  the  question  of  tolls.     It  read  as  follows  : 

Similarly,  a  reasonable  scale  of  dues  intended  to  cover  the  expenses  of  construction, 
upkeep,  supervision,  lighting,  etc.,  in  addition  to  charges  collected  for  services  rendered, 
such  as  lockage,  life-saving,  etc.,  shall  be  levied  upon  every  means  of  transport  which  is 
permitted  to  pass  over  routes  not  subject  to  monopoly. 

The  Roumanian  Delegation  stated  that  the  chief  aim  of  the  amendment  was  to 
determine  a  scale  of  tolls,  and  the  Sub-Committee  had  therefore  to  deal  with  the  two 
following  questions  : 

A.  Are  tolls  included  under  Article  4  of  the  present  Convention? 

B.  Is  the  scale  which  is  there  fixed  for  tolls  which  may  be  levied  upon  traffic  in 
transit  similar  to  the  general  scale  of  transport  rates  defined  in  Article  4? 

The  Sub-Committee  replied  to  both  these  questions  in  the  affirmative.  It  was 
decided  that,  although  Article  4  should  not  contain  an  explicit  mention  of  tolls,  yet 
as  these  were  evidently  referred  to,  it  would  be  desirable  to  alter  the  text  as  follows  : 

Article  4.  —  Charges.  —  The  High  Contracting  Parties  undertake  to  apply  to  the  transit 
of  persons,  luggage,  goods,  vessels,  coaching  and  goods  stock  or  other  means  of  transport 
on  the  routes  operated  or  administered  by  the  State  or  under  concession... 

The  object  of  the  slight  change,  which  incidentally  has  caused  the  French  and 
English  texts  to  correspond  more  closely,  is  to  include  mention  not  only  of  operating 
services  but  also  of  administrative  services  which  are  subject  to  a  monopoly  or  under 
concession.  In  this  way  the  question  of  tolls,  should  they  be  levied  by  a  concession- 
naire,  is  now  expressly  provided  for  and  regulated  under  Article  4.  In  the  English 
text  the  word  was  administered,  whilst  the  corresponding  French  word  used  was  exploi- 
tees.  The  two  words  are  not  identical  in  meaning,  and  in  countries  where  the  French 
language  is  used  a  distinction  is  made  between  the  operation  and  the  administration 
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of  railways.  The  word  operation  is  used  in  connection  with  the  material  elements 
of  traffic,  whilst  the  word  administration  refers  to  all  questions  connected  with  the 
staff,  the  management  or  the  concession  of  certain  auxiliary  departments,  and 
the  best  method  seemed  to  be,  therefore,  to  include  both  words.  Furthermore,  by 
introducing  the  word  admin  istrees  into  the  French  text,  and  the  word  operated  into 
the  English  text,  we  are  able  to  cover  any  auxiliary  services  which  may  be  conceded, 
and  in  this  way  a  solution  is  found  for  the  question  of  tolls. 

In  their  second  amendment  it  was  proposed   by  the  Roumanian  Delegation  to 
reserve  the  possibility  of  establishing  scales  of  transit  rates  differentiated  according 
as  to  whether  the  flag  of  the  vessel  importing  the  goods  was  the  national  flag  or  a 
foreign  one,  by  inserting  at  the  end  of  Article  4,  after  the  words  of  the  through  journey, 
the  words  except  in  the  case  of  nationals  of  the  country  of  transit.     In  addition  to  the 
economic  considerations  laid  before  us  at  the  meeting  held  on  Wednesday,  March 
16th  (1),  the  Roumanian  Delegation  emphasised  the  connection  between  this  amendment 
and  Article  4  ol  the  Draft  Convention  on  the  International  Regime  of  Railways,  under 
which  differentiation  in  respect  of  combined  tariffs  is  not  precluded.     The  Committee 
as  a  whole,  with  the  exception  of  the  Roumanian  and  Italian  Delegations,  were  of 
opinion  that,  although  differentiation  in  respect  of  combined  tariffs  was  not  precluded 
by  the  Railway  Convention, — which,  incidentally,  had  not  yet  been  discussed  by  the 
Conference, — such  differentiation  in  respect  of  transit  would  appear  to  be  in  direct 
conflict  with  the  governing  idea  of  the  Draft  Convention,  and  particularly  with  the 
principle  of  equality  laid  down  in  the  last  sentence  of  Article  4.     In  the  course  of  this 
debate  the  Roumanian  and  Italian  Delegations  rejected  the  view  held  by  the  majority 
of  the  Committee,  both  of  them  maintaining  that  a  country  should  be  permitted  to 
establish  tariffs  or  any  other  regulations  for  goods  traffic,  differentiated  according  to 
the  flag  of  the  vessel  transporting  them.     In  view  of  the  opposition  of  the  Roumanian 
and  Italian  Delegations  to  the  view  held  by  the  majority  of  the  Committee,  and  in 
view,  also,  of  the  serious  nature  ot  a  proposition  of  this  kind,  which — I  speak  for  the 
majority — is  directly  opposed  to  the   whole  tenor  of  Article  4,  the  Sub-Committee 
proposes,  if  the  Committee  thinks  it  desirable,  to  re-open  discussion  upon  this  important 
point.     In  the  form  which  1  have  just  laid  before  you,  with  the  readjustment  in  both 
texts  with  regard  to  the  words  administer  and  operate,  Article  4  seems  to  us  to  lay 
down  a  perfectly  consistent  policy.     The  addition  of  the  words  proposed  by  the  Rou- 
manian Delegation  would  convey  quite  another  idea,  and  it  is  for  the  meeting  to  decide 
whether  the  amendment  should  be  adopted  or  not.     A  question  so  serious  surely 
cannot  be  decided  except  by  a  vote  of  the  Conference,  and  it  is  in  deference  to  the 
opinion  of  our  colleagues  that  we  propose,  if  you  think  it  desirable,  to  re-open  the 
debate.     The  discussion  in  the  Sub-Committee  was  of  a  technical  character,  and  in 
the  course  of  it  various  questions  were  raised  which  occasioned  anxious  consideration 
on  the  part  of  certain  delegates.     For  example,  we  said  to  our  Roumanian  and  Italian 
colleagues  : — You  have  the  right  to  levy  maritime  dues, — for  instance,  surcharges  in 
respect  of  the  flag  flown  by  a  vessel, — because  these  are  not  referred  to  in  the  Conven- 
tion.    The  majority  of  the  delegations  represented  on  the  Sub-Committee  were  not 
at  all  in  favour  of  this  system,  and  even  the  British  Delegation  clearly  signified  its 
objection  to  the  idea.     As  a  matter  of  fact,  however,  such  surcharges,  which  are  levied 
in  various  countries,  are  not  contrary  to  the  terms  of  the  Convention,  because  it  does 
not  deal  with  maritime  matters,  but  as  the  question  had  been  raised,  we  desired  to 
make  it  quite  clear  that  we  all  considered  that  it  did  not  come  under  the  terms  of  the 
present  Convention. 

Another  question,  which  I  myself  introduced,  arose  with  regard  to  Article  4.  The 
next  task  of  the  Sub-Committee  was  to  draw  up  a  passage  for  insertion  in  the  Closing 
Protocol,  in  accordance  with  the  decision  arrived  at  by  the  Conference  (2)  on  March 
16th  with  regard  to  the  reservation  of  Hag  rights.  This  text  is  now  before  you,  and 
you  will  recollect  the  question  which  it  was  intended  to  settle.  We  were  all  agreed 
upon  one  point, — that  the  Convention  also  does  not  contemplate  the  reservation  of  flag 
rights  in  respect  of  traffic  between  two  places  situated  in  the  same  territory.     Upon 
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the  motion  oi  the  British  Delegation,  we  voted  for  the  insertion  ot  the  following  passage 
in  the  Closing  Protocol  : 

It  is  understood  that  nothing  in  Article  4  compels  any  State  to  authorise  foreign  vessels 
to  participate  in  traffic  between  two  points  willun  ils  territory,  when  such  traffic,  according 
to  the  laws  of  the  country,  is  or  can  be  reserved  for  the  national  flag. 

This  text  demonstrates  the  general  view  taken,  thai  what  we  have  called  the  reser- 
vation of  flag  rights  is  not  affected  by  the  Convention.  In  this  connection,  our  Greek 
colleague  raised  the  question  whether  the  Convention  dealt  with  the  subject  of  water 
transport  traffic.  In  our  opinion  it  does  not  do  so,  and  it  is  certain  that  the  quest  ion 
will  be  raised  again  during  the  discussion  on  the  Waterways  Convention.  One  other 
question  was  submitted  to  the  Sub-Committee  (1),— that  of  the  period  before  the  expira- 
tion of  which  Article  4  should  be  applied.  It,  will  be  remembered  that  the  Brazilian 
Delegation  put  forward  an  amendment  to  the  effect  that  a  reasonable  period  should 
be  allowed  to  enable  the  States  which  are  Parties  to  the  Convention  to  adapt  their  hud- 
gels  to  the  new  regime  set  up  by  the  Convention.  There  arc  certain  States  which, 
following  the  signature  of  the  Convention,  will  indeed  be  compelled  to  adapt  their 
legislation  and,  in  particular,  their  budgets,  to  meet  its  terms.  Some  of  them  levy 
certain  differential  charges,  sometimes  yielding  a  considerable  revenue.  That  revenue 
they  declare  themselves  prepared  to  relinquish,  but  they  must  be  given  time  to  make 
the  necessary  changes.  It  seemed  to  us  that  this  question  was  one  which  should  not 
be  raised  in  connection  with  Article  4,  and  that  our  terms  of  reference  from  the  Com- 
mittee were  not  wide  enough  to  enable  us  to  deal  with  it,  but  that  it  was  included  under 
Article  20,  which  treats  of  the  various  periods  within  which  the  provisions  of  the  Con- 
vention are  to  be  applied.  Finally,  we  came  to  the  conclusion  that  it  is  really  to  this 
article  that  the  Brazilian  amendment  properly  belongs. 

There  you  have  the  results  of  the  labours  of  your  Sub-Committee.  I  consider  that 
they  allow  either  of  approval  on  your  part,  or  of  further  discussion  should  we  not  be  in 
agreement  upon  anything  that  admits  of  differing  interpretations.  A  vote  is  also  needed 
for  the  slight  change  which  we  have  made  in  the  text  of  Article  4,  in  order  that  there 
may  be  no  possible  doubt  as  to  the  interpretation  of  this  article. 

THE  CHAIRMAN  (speaking  in  French). — The  Committee  would  like  to  tender 
ils  grateful  thanks  to  M.  Serruys  for  bis  Report. 

M.  SINIGALIA  (Italy;  speaking  in  French).— In  connection  with  the  discussion 
which  took  place  yesterday  on  the  same  article,  and  in  particular  on  the  question  of 
combined  tariffs,  I  had  the  intention  of  supporting  the  Roumanian  proposal.  I  was 
apprehensive  lest  the  Transit  Committee,  by  upholding  the  view  taken  by  all  the  dele- 
gations with  the  exception  of  the  Roumanian,  should  have  committed  an  act  which 
would  be  in  conflict  with  the  terms  of  Article  4  of  the  Railway  Convention.  At  the 
time  when  the  latter  was  drafted,  there  arose  the  same  question,  and  it  occasioned 
a  protracted  debate  which  resulted  in  the  present  text.  This  wording  was  adopted 
precisely  for  the  reason  that  the  same  point  was  then  raised  which  is  now  being  raised 
by  the  Roumanian  Delegation,  namely,  whether,  in  connection  with  these  combined 
tariffs,  it  is  admissible  that  preferential  treatment  in  favour  of  the  national  flag  should 
be  allowed,  it  being,  of  course,  understood  that  a  provision  of  this  nature  would  not 
place  any  obstacle  in  the  way  of  perfectly  equal  treatment  for  all  flags  which  are  not 
national  flags.  In  fine,  the  question  resolves  itself  into  this, — complete  equality  of 
treatment  for  every  flag,  but  with  preferential  treatment  for  the  national  flag.  As  it 
seemed  to  me  that  this  principle  was  already  embodied  in  Article  4  of  the  Railway 
Convention,  I  supported  the  proposal  which  was  made  yesterday.  I  fully  understand 
I  he  reason  for  admitting  a  principle  such  as  this  one  in  the  Railway  Convention.  Il 
is  said  that  this  principle  would  cover  imports  and  exports,  but  surely  a  totally  different 
principle  should  not  be  admitted  for  traffic  in  transit.  If  certain  goods  are  introduced 
into  a  country  under  the  national  flag,  and  if  the  latter  is  accorded  the  benefit  of  pre- 
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ferential  treatment,  a  difference  should  be  made  according  to  whether  the  goods  remain 
in  the  country  or  are  merely  passing  through  it  in  transit,  and  it  was  only  in  view  of 
this  consideration  that  I  supported  the  Roumanian  proposal. 

1  think  that,  the  debate  might  either  be  continued  now,  whilst  the  Transit  Conven- 
tion is  still  under  discussion,  if  that  is  considered  the  better  course,  or  else  postponed 
until  the  discussion  of  Article  4  of  the  Railway  Convention.  I  think  there  is  a  close 
connection  on  this  point  between  the  two  Conventions. 

M.  CAKACOSTEA  (Roumania;  speaking  in  French). — 1  will  only  add  a  few  words 
to  I  lie  arguments  used  by  my  Italian  colleague.  I  should  like  to  draw  the  attention 
of  the  Committee  to  the  fact  that  in  our  country  a  still  more  special  position  obtains. 
The  State  is  the  owner  of  a  certain  number  of  vessels,  in  the  same  way  as  it  also  owns 
certain  railways.  There  is  no  company  working  these  vessels  or  these  railways;  they 
are  operated  by  the  State,  and  as  the  possibility  has  been  admitted  of  establishing 
preferential  treatment  for  exports  and  imports,  could  not  this  be  done  in  respect  of 
transit  traffic  also  ? 

M.  SERRUYS  (France;  Rapporteur;  speaking  in  French). — Without  actually 
taking  part  in  the  debate  upon  those  questions  which  are  dealt  with  in  our  Report,  I 
will  just  mention  the  reasons  which  led  to  the  rejection  by  a  majority  of  the  Rouma- 
nian proposal  as  now  supported  by  the  Italian  Delegation.  There  were  two  dominating 
factors  which  served  to  influence  us  in  this  matter.  The  first  one  is  a  question  of  pro- 
cedure. We  considered  that  we  ought  not  in  Article  4,  which  deals  witha  special  regime, 
— that  of  transit, — to  prejudice  any  decisions  at  which  the  Conference  might  arrive 
with  regard  to  maritime  administration,  if  a  convention  upon  this  subject  ever  came 
to  be  laid  before  it.  We  further  arrived  at  the  conclusion  that  questions  such  as 
surcharges  and  differential  treatment  in  respect  of  the  flag  flown  were  not  only  ques- 
tions of  a  maritime  order,  but  were  also  frequently  economic  questions  connected  with 
the  control  of  imports  and  exports, — in  fact  customs  questions, — and  that  they  should 
be  kept  separate  from  transit  questions,  it  having  been  precisely  the  intention  of  the 
authors  ol  the  Convention  to  indicate  clearly  that  the  transport  tariffs  with  which  Ar- 
ticle 4  deals  should  be  kept  quite  clear  of  any  economic  considerations, — in  fact,  that  eco- 
nomic protection  is  one  thing  and  traffic  in  transit  another.  That  was  the  view  which 
prevailed,  and  the  question  therefore  becomes  one  of  procedure. 

There  was  yet  another  question  which  occupied  our  attention.  We  did  not  think 
that  by  establishing  combined  tariffs  in  the  manner  recommended  by  the  Roumanian 
Delegation  it  would  be  possible  in  practice  to  lay  down  the  rules  of  equality  and  of 
equitable  dealing  which  should  govern  a  regime  such  as  that  proposed,  in  view  of  the 
fact  that  certain  considerations  intervene,  the  significance  of  which  we  cannot  gauge. 
It  really  amounts  to  not  confusing  the  situation  with  the  considerations  upon  which 
our  view  is  based,  and  which  should  remain  independent,  and  it  is  also  a  question  of 
the  impossibility  of  judging  correctly  the  significance  for  the  Transit  Convention  of  the 
proposed  amendment.  This  has  led  us  to  reserve  the  question,  and  to  give  our  verdict 
against  the  Roumanian  amendment.  The  reasons  which  I  have  just  given  you  were, 
1  think,  those  which  underlay  the  decision  of  the  majority  of  the  Sub-Committee  to 
reject  the  Roumanian  proposal  as  seconded  by  the  Italian  Delegation. 

M.  S1N1GALIA  (Italy;  speaking  in  French). — 1  must  thank  the  French  Delegate 
for  the  explanation  which  he  has  been  kind  enough  to  give,  and  which  will  serve  to 
dispel  the  misunderstanding  which  has  crept  in.  At  the  end  of  his  statement  he  declared 
that  the  Roumanian  proposal  had  been  rejected  by  a  majority  of  the  Sub-Committee 
only  in  order  that  the  question  of  differential  treatment  for  the  national  flag  might 
be  reserved.  If  this  be  so,  and  if  the  reservation  contemplates  a  later  discussion  upon 
I  lie  substance  of  the  question  in  connection  with  the  Railway  or  some  other  Conven- 
tion,   that   is   another   matter. 

M.  SERRUYS  (France;  Rapporteur;  speaking  in  French). — I  will  reply  in  as  ex- 
plicit a  fashion  as  possible  to  that  query.  On  the  one  hand,  it  seemed  to  us  that  the 
question  should  be  treated  quite  apart  from  that  of  transit;  that  was  a  motive  founded 
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on  procedure.  Then  (here  were  objections  in  principle  on  the  pari  of  the  British  Dele- 
gation; with  these,  which  amounted  to  a  rejection  of  the  theory,  I  was  in  agreement. 
That  theory,  incidentally,  may  be  voiced  once  more  when  the  time  comes  to  discuss 
the  International  Waterways  Convention  or  the  Ports  Convention;  at  all  events,  the 
question  can  he  raised  when  we  come  to  deal  with  navigation,  for  instance,  whilst  it 
will  necessarily  re-emerge  if  ever  we  come  to  draw  up  a  convention  on  maritime  admi- 
nistration. It  was  the  opinion  of  the  Sub-Committee  that,  in  view  of  the  general 
spirit  of  the  Convention,  a  proposal  such  as  this  would  be  in  conflict  with  it,  whilst  it 
also  appeared  that  as  regards  the  question  of  procedure,  we  were  not  competent  to 
lay  down  rules  on  other  matters  appertaining,  perhaps,  to  railway  transport  rates,  etc. 
The  question  is  not  one  in  which  transit  only  is  concerned.  I  will  add  that,  with  regard 
to  the  question  of  combined  tariffs,  we  gave  a  negative  answer.  That  was  exactly 
the  situation  as  viewed  by  the  majority  of  the  Sub-Committee.  I  think  it  is  quite 
clear. 

M.  SINIGAL1A  (Italy;  speaking  in  French). — You  said  just  now  that  the  Sub- 
Committee  expressed  its  opinion  following  upon  certain  arguments  put  forward  by 
the  British  Delegation. 

M.  SERRUYS  (France;  Rapporteur;  speaking  in  French). — The  reasons  given  by 
us  were  as  follows  :  Do  not  let  us  confuse  with  transit  questions,  questioojsjsuch  as 
surcharges  in  respect  of  the  flag  or  any  system  of  differential  treatment  which  we  might 
set  up,  for  they  very  frequently  include  considerations  which  have  nothing  whatever 
to  do  with  transit.  The  attitude  of  the  French  Delegation  has  been  known  to  you 
for  a  long  time ;  it  is  in  fact  quite  clear  from  the  Green  Booh,  and  it  has  been  proclaimed 
here  more  than  once.  Transport  questions  are  one  thing,  and  questions  of  imports 
and  exports  and  of  protection  for  imports  and  exports  are  another,  and  we  wish  not 
to  confuse  two  things  which  appear  to  us  to  comprise  different  theories  and  to  require 
different  treatment.  That  is  the  exact  attitude  of  the  French  Delegation.  If  1  have 
interpreted  wrongly  the  view  taken  by  the  British  Delegation,  1  should  be  most 
grateful  to  Sir  Hubert  Llewellyn  Smith  if  he  would  be  good  enough  to  let  me  have 
his  views  on  the  subject. 

M.  SINIGALIA  (Italy;  speaking  in  French). — Then  the  debate  is  not  at  an  end  ? 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).— In  reply  to  the  suggestion 
made  by  my  friend  M.  Serruys,  I  am  only  too  glad  to  associate  myself  with  his  explana- 
tion of  the  decision  arrived  at  by  the  majority  of  the  members  of  the  Sub-Com- 
mittee, and  of  the  reasons  which  actuated  them  in  doing  so.  I  should  like,  however, 
to  say  one  word  about  the  view  of  the  British  Delegation  in  this  matter.  We  are 
not  now  discussing  a  Railway  Convention;  we  are  not  now  discussing  a  Waterways 
Convention;  we  are  discussing  a  Convention  on  Transit, — transit  by  water,  transit 
by  rail.  We  laid  down  clearly  in  Article  4  that  charges  levied  on  transit  traffic  are  not 
to  depend  upon  the  flag,  the  nationality,  or  the  ownership  of  the  vessel  in  which  the 
goods  arrive  or  leave.  That  does  not  in  any  way  affect  the  general  question  of 
combined  rail  and  sea  tariffs,  which  could  be  studied  in  connection  with,  the  Railway 
Convention, — that  is  to  say,  it  does  not  affect  it  in  general,  but  it  undoubtedly 
influences  it  in  respect  of  transit  rates.  1  would  therefore  say  to  M.  Sinigalia  : — 
"Should  the  Transit  Convention  be  adopted  in  its  present  form,  you  are  free,  when 
the  Railway  Convention  is  discussed,  to  make  any  proposal  on  the  subject  of  railway 
rates  which  is  not  in  conflict  with  the  decision  expressed  in  Article  -j  with  regard  to 
charges  for  the  transport  of  goods  in  transit."  Clearly,  however,  we  cannot  reserve  t  he 
whole  question  of  these  charges;  they  must  be  dealt  with  in  connection  with  the 
present  Convention.  Surely  it  hardly  admits  of  argument,  that,  unless  the  whole 
foundation  of  our  Convention  is  to  be  destroyed,  we  must  lay  down  the  principle  in  it 
that  charges  for  goods  in  transit  are  not  to  depend  on  the  flag  of  the  vessel  in  which 
they  are  brought  to  the  country  or  taken  away  from  it. 
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M.  SINIGALIA  (Italy;  speaking  in  French). — T  am  sorry  to  be  obliged  to  ask  for 
one  more  explanation;  I  do  not  quite  understand  the  objection.  We  are  told  that 
differential  treatment  in  respect  of  the  flag  cannot  possibly  be  discussed  under  the 
head  of  transit,  but  that  it  may  be  discussed  in  connection  with  the  draft  Railway 
Convention, — that  it  will  then  be  permitted  to  maintain  the  principle  of  railway  tariffs 
differentiated  according  to  whether  the  flag  is  a  foreign  or  a  national  one.  Now  these 
very  railway  tariffs  apply  just  as  much  to  goods  brought  to  a  port  of  the  country  by 
a  vessel  of  the  country,  and  bound  for  or  coming  from  the  interior  of  the  country,  as 
to  goods  brought  to  a  port  of  the  country  and  destined,  for  instance,  to  leave  the 
country  across  a  land  frontier.  This  being  so,  what  is  the  proper  place  for  a  provision 
which  refers  to  transit  traffic  of  this  nature  ?  The  Transit  or  the  Railway  Conven- 
tion? Personally  1  do  not  think  it  matters,  but  it  must  be  clearly  understood  that  if 
the  principle  envisaged  in  the  present  Convention  be  adopted  in  the  Railway  Convention, 
then  it  must  also  be  applied  to  railway  traffic  in  transit  across  a  State,  when  that  traffic 
has  been  brought  to  a  port  of  the  country  under  the  national  flag,  and  is  to  leave  it 
across  a  land  frontier,  or  vice  versa.  1  should  like  it  to  be  understood  that  this  stipu- 
lation should  not  be  aside. 

M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).— I  rise  in  order  to 
ask  the  Rapporteur  to  explain  a  certain  point.  Judging  from  his  words,  it  would 
appear  to  me  that  the  Report  does  not  touch  exportation,  and  that  a  State  is  at  liberty 
to  lower  export  duties  on  national  goods  which  leave  the  country  in  national  vessels. 
Have  I  understood  aright  ? 

M.  SERRUYS  (France;  Rapporteur;  speaking  in  French). — There  are,  I  think, 
two  points  which  should  be  made  clear  in  reply  to  the  two  questions  which  have  just 
been  asked  me. 

M.  Freire  d'Andrade  enquires  whether  a  State  may  establish  different  freight  rates 
or  different  charges  in  favour  of  its  own  vessels  as  distinguished  from  foreign  vessels. 
I  agree.  This  falls  under  a  convention  on  maritime  matters  and  not  under  the  Transit 
Convention.  With  regard  to  transport  by  rail  or  water,  a  State  may  establish  internal 
import  or  export  tariffs  which  are  lower  than  transit  tariffs.  It  is  quite  at  liberty  to 
do  so. 

M.  FREIRE  D'ANDRADE  (Portugal)  (speaking  in  French).— Thank  you. 

M.  SERRUYS  (France;  Rapporteur;  speaking  in  French). — We  have  no  desire 
to  prevent  the  application  by  a  State  of  internal  import  or  export  tariffs  which  differ 
from  transit  tariffs,  but  we  do  wish  to  prevent  the  establishment  of  transit  tariffs  diffe- 
rentiated according  to  whether  the  goods  in  transit  are  carried  under  the  national  or 
under  a  foreign  flag.  That  is  where  the  disagreement  begins,  and  all  sorts  of  different 
ideas  are  mixed.  To  that  we  cannot  consent.  The  question  is  therefore  definitely 
settled.  With  regard  to  procedure,  it  is  understood  that  the  Italian  and  Roumanian 
Delegates  may,  if  they  like,  raise  the ,  question  in  connection  with  railways,  or  with 
a  convention  upon  maritime  matters,  or  with  the  Convention  upon  International 
Rivers,  but  should  the  question  ever  arise,  I  should  like  to  state  that  the  French  Delega- 
tion would,  for  identical  reasons,  maintain  its  attitude,  and  would  contest  the  proposal. 

THE  CHAIRMAN  (speaking  in  French). — I  will  recall  to  the  assembly  that  a 
slight  modification  in  the  French  text  of  Article  4  was  proposed  by  the  Sub-Committee, 
— namely,  the  addition,  after  the  words  voies  exploitees,  of  the  words  ou  adminislrees. 
(English  text  :  insert  before  the  words  administered  by  the  words  operated  or.) 

Admiral  DE  ZWIERKOWSKI  (Poland;  speaking  in  French).— Mention  has  not 
been  made  of  subsidies.  I  am  not  quite  clear  as  to  the  views  held  by  the  French  and 
British  Delegations  on  this  subject.  For  instance,  has  the  State  the  right  to  subsidise 
a  shipping  line  ?  And  can  any  line  so  subsidised  undertake  transport  on  a  lower  scale 
of  tariffs  than  other  lines  ?     Such  a  line  would,  in  reality,  have  the  same  scale  of  tariffs 
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as  the  others,  but  a  proportion  would  he  repaid  by  the  Government.     Is  ibis  point 
covered  '.' 

\l.  SERRUYS  (France;  Rapporteur;  speaking  in  Frencb). — That  is  a  question 
which  bus  no  connection  with  transit;  it  is  simply  a  commercial  practice,  which  may 
sunn-! iines  have  dangerous  result  but  which  has  nothing  to  do  with  our  draft  Transit 
Convention. 

THE  CHAIRMAN  (speaking  in  French). — Unless  anyone  else  wishes  to  speak. 
1  will  now  put  to  the  vote  Article  4,  of  which  the  text  has  been  modified  as  follows  : 

Article  4.  —  Charges.  — ■  The  High  Contracting  Parties  undertake  to  apply  to  the 
transit  of  persons,  luggage,  goods,  vessels,  coaching  and  goods  slock  or  other  means  of 
transport,  on  the  routes  operated  or  administered  by  the  State  or  under  concession,  irres- 
pective of  the  points  of  departure  or  destination,  tariffs  which  shall  be  reasonable  as 
regards  both  their  rates  and  the  method  of  their  application,  having  regard  to  the  conditions 
of  the  traffic,  including  considerations  of  commercial  competition  between  different  routes. 
These  tariffs  shall  be  established  in  such  a  way  as  to  facilitate  international  traffic  as  far  as 
possible.  No  charges,  facilities  or  restrictions  shall  depend,  directly  or  indirectly,  on  the 
nationality  or  ownership  of  the  vessel  or  other  means  of  transport  on  which  any  pari  of  the 
through  journey  has  been  or  is  to  be  accomplished. 

Article  4,  with  the  above  text,  was  adopted. 

The  meeting  adjourned  at  7.50  p.m. 


EIGHTH  MEETING  OF  THE  PLENARY  COMMITTEE 

(Monday,  March  21st,  1921,  at  11  a.m.) 


REPORT   OP   SUB-COMMITTEE    ON    ARTICLE    5 
REPORT   OF   SUB-COMMITTEE   ON   TOWAGE   —  DISCUSSION    OF    ARTICLE    13 

The  Meeting  opened  with  M.  Loudon,  Vice-President  of  the  Conference,  in  the  Chair. 

THE  CHAIRMAN  (speaking  in  French).-!  should  like  to  propose  an  additional 
member  for  the  Sub-Committee  to  examine  Article  8,  namely,  M.  Holck-Colding,  one 
of  the  Danish  Delegates.     I  presume  no  one  will  object  to  this. 

REPORT  OF  SUB-COMMITTEE  ON  ARTICLE  5 

THE  CHAIRMAN  (speaking  in  French). — We  will  now  proceed  to  discuss  the 
text  of  Article  5  as  amended  by  the  Sub-Committee  (1). 
I  will  ask  the  Secretary-General  to  read  you  the  text. 

M.  HAAS  (Secretary-General;  speaking  in  French). — The  following  is  the  text  adopted 
by   the   Sub-Committee   : 

Article  5.  — -  None  of  the  Contracting  States  shall  he  bound  by  the  present  Convention 
to  afford  transit  for  passengers  whose  admission  into  its  territory  is  forbidden,  or  for  goods 
of  a  kind  of  which  the  importation  is  prohibited,  either  on  the  grounds  of  public  health  or 
security,  ot  as  a  precaution  against  diseases  of  animals  or  plants. 

Eaeh  Contracting  State  shall  be  entitled  to  take  reasonable  precautions  to  ensure  that 
persons,  luggage,  goods,  particularly  monopolised  goods,  vessels,  coaching  and  goods  stock 
and  other  means  of  transport,  are  bona  fide  in  transit,  as  well  as  to  ensure  that  passengers 
in  transit  are  in  a  position  to  complete  their  journey  and  to  avoid  danger  to  the  safety  of 
any  route  or  means  of  communication. 

Nothing  in  this  Convention  shall  affect  any  measures  which  any  of  the  Contracting  States 
are,  or  may  be,  required  to  take  by  virtue  of  any  general  international  conventions  to  which 
they  are  parties;  or  which  may  be  concluded  hereafter,  particularly  those  concluded  under  the 
auspices  of  the  League  of  Nations,  relating  to  the  transit,  export  or  import  of  a  particular 
class  of  goods,  such  as  opium  or  other  dangerous  drugs,  arms  or  the  produce  of  fisheries  or 
general  conventions  concluded  with  a  view  to  preventing  the  infringement  of  the  rights  of 
industrial,  literary  or  artistic  property,  false  marks,  false  indications  of  origin,  or  other  methods 
of  unfair  competition. 

THE  CHAIRMAN  (speaking  in  French). — -It  is  pointed  out  that  there  should  be 
inserted  before  the  last  two  words  of  the  second  paragraph,  in  the  French  text,  the  word 
ne  :  ne  soit  compromise,  but  there  seems  every  reason  to  think  that  the  addition  of  this 
word  is  unnecessary. 

M.  SERRUYS  (France;  speaking  in  French).— It  is  unnecessary.  In  the  French 
translation  there  is  a  slight  divergence  from  the  English  text;  the  last  paragraph  does 


(1)  See  p.  82. 
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not  express  accurately  the  decision  arrived  at  by  the  Sub-Committee.     In  the  third 
paragraph  we  read  : 

Men  dans  la  presente  Convention  ne  saurait  affecter  les  mesurcs  qii'nn  quelconque  des  Etats 
contractants  est  ou  pourrait  etre  term  (required)  de  prendre  en  vertu  de  conventions  inter natwnales... 

Ought  not  the  words  to  be  rather  est  ou  pourrait  etre  amehi  a  prendre  en  vertu  de 
conventions  inter  natwnales,  instead  of  the  word  tenu?  There  is  a  slight  distinction  in 
the  meaning  which  should  be  made  clear. 

The  text  now  before  us  goes  farther  than  was  originally  intended.  We  had  meant 
to  make  an  exception  for  any  measures  which  might  be  taken  by  a  State  on  its  own 
authority,  in  pursuance  of  international  conventions,  with  regard  to  literary  and  artistic 
property,  false  trade  marks  or  false  appellations,  and  we  said  that  any  measures  taken 
in  pursuance  of  such  conventions,  or  which  a  State  might  possibly  be  called  upon  In 
lake  in  pursuance  of  them,  should  be  legitimate,  whereas  the  English  word  required 
refers  to  the  measures  which  a  State  is  bound  to  take.  The  conventions  in  question 
do  not  in  any  way  specify  what  measures  are  to  be  taken,  the  parties  simply  being 
pledged  to  take  any  necessary  measures,  and  it  is  for  this  reason  that  I  should  prefer 
the  words  :  les  mesures  qiiun  Etat  serait  amend  a  prendre...,  since  the  conventions  have 
allowed  the  States  the  initiative, — en  vertu  de  ces conventions. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).— I  am  fully  in  agreement  with 
the  alteration  proposed  by  M.  Serruys,  but  f  think  that,  if  it  is  adopted,  a  search  will 
have  to  be  made  for  the  right  word  in  English.  I  do  not  think  the  word  required  is  the 
right  one. 

M.  HAAS  (Secretary-General;  speaking  in  French). — -The  Sub-Commit  lee  had  to 
deal  with  three  important  points.  The  first  was  the  one  which  has  just  been  raised 
once  again — -the  question  of  restrictions  justified  on  grounds  of  commercial  fair  dealing. 
The  Committee  which  discussed  this  question  appeared  to  be  unanimously  agreed 
to  express  the  wish  that  the  Convention  on  Freedom  of  Transit  should  not  be  a  means 
of  facilitating  unfair  methods  of  commerce.  Certain  objections  were,  however,  occa- 
sioned by  the  very  elastic  form  of  words  proposed  by  the  French  Delegation,  and  in 
order  to  take  these  into  consideration,  whilst  avoiding  the  inconvenience  of  a  too  elastic 
version,  the  end  of  Article  5  was  drafted  by  the  Sub-Committee  in  the  following  words  : 
or  those  concluded  with  a  view  to  preventing  the  infringement  of  the  rights  of  industrial, 
literary  or  artistic  properly,  false  marks,  false  indications  of  origin,  or  other  methods  of 
unfair  commerce. 

Another  point  which  occasioned  considerable  discussion  in  the  Sub-Committee 
was  raised  by  the  Italian  amendment  concerning  State  monopolies.  The  view  taken 
by  the  Sub-Committee  was  that,  although  there  was  no  doubt  that  the  institution 
of  State  monopolies  might  permit  a  State  to  take  reasonable  precautions  to  justify 
measure  which  in  certain  cases  might  be  stricter  than  those  affecting  goods  nut  the 
subject  of  a  State  monopoly,  it  was  none  the  less  impossible  to  go  the  whole  way  with 
the  Italian  Delegation,  and  allow  a  State  to  prevent  or  hinder  the  transit  of  goods  sim- 
ply because  these  are  the  subject  of  a  State  monopoly.  This  amendment  was  rejected 
by  the  Sub-Committee.  But  in  order  to  give  as  much  satisfaction  as  possible  to  the 
Italian  Delegation,  and  also  to  show  that  it  was  recognised  that  the  existence  of  Stale 
monopolies  did  justify  the  taking  of  special  measures,  the  Sub-Committee  added  to  the 
second  paragraph  of  Article  5,  after  the  words  persons,  luggage,  goods,  the  words  parti- 
cularly monopolised  goods. 

A  third  question  was.also  discussed  at  some  length.  The  Conference  will  remember 
that  the  French  Delegation  proposed  to  add  a  paragraph  at  the  end  of  the  article  in 
the  following  terms  :  This  provision  shall  not  apply  whenever  transit  is  carried  out  by 
vessels  proceeding  by  waterway  under  customs  seal.  The  French  Delegation  had  declared 
in  Committee  its  intention  not  to  insist  upon  the  inclusion  of  this  clause  in  the  Con- 
vention, but  requested  that  it  should  appear  in  the  Final  Protocol.  Hut  although  this 
request  was  not  made  by  any  other  delegations,  certain  of  them  asked  for  the  inclusion 
of  other  similar  provisions, — in  particular,  the  Czechoslovak  and  Uruguayan  Delega- 
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tions,  the  latter  indeed,  submitting  a  considerably  longer  amendment.  After  having 
diseussed  the  question  at  great  length,  the  Sub-Committee  unanimously  decided  that 
greater  freedom  ought  to  be  allowed  on  international  waterways  than  anywhere  else, 
and  accordingly  it  was  inclined  to  advocate  the  principle  contained  in  the  French  and 
also  in  the  Czecho-Slovak  and  Uruguayan  amendments.  The  possibility  of  adopting 
t  he  following  text  was  even  seriously  considered  :  whenever  transit  is  carried  out  by  vessels 
proceeding  under  customs  seal...  unless  when  there  is  serious  cause  to  suspect  fraud  or 
contravention.  Whilst  in  complete  agreement,  however,  upon  the  principle  itself, 
the  Sub-Committee  was  unanimously  against  including  such  a  provision  in  Article  5 
of  this  Convention  on  Freedom  of  Transit.  There  were,  in  fact,  insuperable  difficulties 
in  the  way  of  defining  in  this  Convention  the  exact  significance  of  the  words  inlerna- 
tionalwalerways,  and  the  Sub-Committee  found  itself  on  thehornsof  adilemma; — should 
the  question  be  referred  to  a  Convention  as  yet  unknown,  or  should  some  vague  for- 
mula be  adopted  such  as  waterways  falling  under  international  treaties.  The  Sub-Com- 
mittee decided  that,  although  complete  agreement  had  been  reached  upon  the  principle, 
the  quest  ion  should  not  be  taken  up  until  I  he  discussion  of  the  Convention  on  the  Inter- 
national   Regime   of  Waterways. 

The  above  constituted  the  three  principal  questions  which  formed  the  subject 
of  alterations  in  the  text  before  the  Committee.  In  the  course  of  debate  one  or  two 
explanations  were  requested,  and  it  was  agreed  that  they  should  be  mentioned  before 
the  plenary  Committee.  In  the  first  place,  there  was  the  question  of  emigrants  in 
transit,  in  connection  with  which  the  Sub-Committee  adopted  the  text  of  the  English 
amendment  which  entitles  the  High  Contracting  Parties  to  ensure...  that  passengers 
in  transit  are  in  a  position  to  complete  their  journey.  Whilst  retaining  this  wording,  the 
Sub-Committee  was  perfectly  cognisant  of  the  fact  that  the  clause  had  only  to  be  mis- 
interpreted in  order  to  become  in  practice  a  hindrance  to  the  transit  of  emigrants, 
and  accordingly  it  was  considered  desirable  that  the  Conference  should  express  a  wish 
for  the  clause  to  be  applied  in  the  spirit,  namely,  that  such  necessary  and  reasonable 
precautions  should  be  allowed  as  would  not  add  to  the  difficulties  of  emigration  traffic. 

There  is  also  the  question  of  the  addition  of  the  word  morals,  which  was  proposed 
by  the  British  Delegation.  It  was  decided  that  the  circumstances  which  it  had  in 
view  were  covered  by  the  words  public  health  or  security,  and  that  the  addition  of 
the  word  morals  was  therefore  uncalled  for. 

For  the  purpose  of  bringing  the  French  text  into  line  with  the  Fnglish,  the  words 
dans  Fun  et  V autre  cas  were  also  omitted. 

Lastly,  the  Sub-Committee  studied  the  question  whether  the  terms  of  the  Conven- 
tion forbade  the  transit  of  counterfeit  coin,  or  at  least  did  not  permit  this.  No  one 
doubted  for  a  moment  the  intention  of  the  Convention,  and  it  was  considered  that  the 
words  public  security  fully  sufficed  for  the  purpose. 

In  connection  with  conventions  regarding  fisheries  produce,  it  was  pointed  out 
that  reference  might  with  advantage  be  made  to  the  interpretation  of  the  word  transit 
to  be  found  in  the  commentary  on  Article  1  contained  in  the  Green  Book  (I). 

M.  VALLOTTON  (Switzerland;  speaking  in  French). — I  have  the  honour  to  pro- 
pose that  in  order  to  avoid  any  misunderstanding,  the  words  plurilateral  conventions 
should  be  substituted  for  the  word  those  in  line  8  of  paragraph  3,  which  would  then 
read  as  follows  :  arms  or  the  produce  of  fisheries,  or  plurilateral  conventions  concluded... 
The  word  those  is  not  quite  clear;  it  might  give  the  impression  that  the  word  goods  in 
the  line  above  is  the  one  referred  to.  M.  Serruys  is  in  agreement  with  me  as  regards 
this  change,  which  will  not,  I  think,  occasion  any  difficulty. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  think  it  would  be  a  vast 
improvement  in  the  text. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  would  like  to  make 
another  observation  with  regard  to  this  article.  If  there  is  a  general  desire  to  include 
the  words  particularly  monopolised  goods,  then  the  Swiss  Delegation  will  not  destroy 

(1)  Sec  p.  286. 
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this  unanimity  by  raisin"  any  opposition.  I  would,  however,  repeat  the  observation 
which  Our  delegation  took  the  liberty  of  making  in  the  Sub-Committee.  In  the 
first  place,  from  tlii-  legal  point  of  view  we  are  not  quite  clear  as  to  why  a  distinction 
should  be  made  in  practice  for  goods  which  are  the  subject  of  a  monopoly.  It  is  a 
question  of  the  relations  existing  between  States,  and  we  have  not  to  deal  here  with 
any  measures  which  a  State  may  take  within  its  own  territory.  Personally,  I  very 
much  regret  that  the  Italian  Delegation  should  have  insisted  on  pressing  their  amend- 
ment, which  is  such  as  to  detract  from  the  liberal  tendency  of  the  article.  With  regard 
to  the  clearness  of  the  text,  may  I  point  out  to  the  Drafting  Committee,  without  laying 
any  special  stress  on  the  point,  that  the  addition  of  the  words  particularly/  monopolised 
«oods  does  not  in  reality  add  anything  to  the  text,  because  the  words  vessels,  coaching 
and  goods  stock...  appear  to  be  included  also  under  the  term  particularly.  May  I  be 
allowed  to  proffer  this  observation  with  all  respect  lo  the  Officers  of  the  Conference, 
as  it  is  they  who  are  responsible  for  the  wording. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  In  reply  to  M.  Vallotton's  remarks, 
I  ought  to  make  it  clear  that  the  Italian  Delegat ion  continues  to  urge  the  adoption  of 
the  text  which  M.  Haas,  as  Rapporteur  of  the  Sub-Committee,  has  just  read.  In 
accepting  the  words  monopolised  goods,  Italy  has  already  made  no  small  concession,  and 
she  is  absolutely  unable  to  abandon  her  view  on  the  subject.  Indeed,  were  this 
phrase  to  be  omitted  from  the;  article,  Italy  would  make  a  reservation  with  regard 
to  accepting  the  latter. 

THE  CHAIRMAN  (speaking  in  French).  —  We  have  here  a  draft  which  is  in  the 
nature  of  a  compromise,  and  upon  which  we  can  all,  1  think,  agree;  I  am  sure  that  even 
M.  Vallotton  will  not  press  his  point  further. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  I  should  like  to  make  it 
known  that  there  is  complete  agreement  between  the  Italian  and  Roumanian  Delegations 
on  this  subject.  The  words  in  question  must  not  be  omitted  from  the  French  amend- 
ment in  the  form  which  has  been  read  to  us.  May  I  be  permitted  to  give  you  an  example 
which  will  demonstrate  to  you  the  absolute  necessity  of  including  the  words. 

THE  CHAIRMAN  (speaking  in  French).  —  I  think  that  as  the  Conference  seems 
to  be  unanimous  on  the  subject,  we  could  end  the  discussion  at  this  point. 

M.  POLITIS  (Greece;  speaking  in  French).  —  We  do  not  understand,  and  I  there- 
fore request  that  the  example  be  given  us. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  A  few  months  ago  there 
arrived  in  Roumania  seven  or  eight  truckloads  of  tobacco  coming  from  Bulgaria  and 
passing  in  transit  through  Roumania  on  their  way  to  Poland.  These  seven  trucks 
were  duly  registered  at  the  Customs  on  their  entry  into  the  country,  but  when  they 
came  to  leave  the  country,  there  were  only  five  of  them.  I  was  asked  to  produce  the 
two  trucks;  I  instituted  a  search  and  I  found  them, — empty.  The  tobacco  had  been 
stolen  and  sold,  and,  as  Goods  Manager  of  the  Roumanian  Railways,  I  was  obliged 
not  only  to  pay  compensation  to  the  sender,  but  also  to  indemnify  the  holders  of  the 
monopoly  for  the  loss  sustained  by  .them  from  the  sale  of  the  tobacco  in  Roumania.  As 
a  result  of  this  incident,  I  decided  that  in  future  every  truck  containing  goods  which 
were  the  subject  of  a  monopoly  should  have  police  escort  during  it  transit  through 
the  country.  It  was  said  :- — "There  is  a  considerable  distance  bet  ween  the  two  frontiers;' 
ai  inies  of  officials  will  be  needed,  to  act  in  relays,  and  the  expense  will  be  very  great. 
Who  is  going  to  pay,  —  the  holder  of  the  monopoly,  or  the  Slate  through  which  the 
transit  takes  place?  Whichever  it  be,  you  will  put  a  stop  to  all  transit/'.  My  reply 
was  I  hat  when  the  State  was  once  bound  to  take  precautions  to  protect  goods  over 
which  it  exercised  a  monopoly,  there  could  be  no  question  of  an  obstacle  lo  transit. 
In  the  circumstances  I  associate  myself  entirely  with  the  view  taken  by  the  Italian 
and  French  Delegations. 
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M.  P0LIT1S  (Greece;  speaking  in  French).  -—  The  example  given  ns  by  M.  Cara- 
eosteain  order  to  justify  the  amendment  does  not  seem  to  me  a  conclusive  one.  Suppose 
that  instead  of  truck-loads  of  tobacco,  which  might  bring  in  some  twenty  thousand 
francs  to  the  Roumanian  Government,  it  were  a  question  of  seven  truck  loads  of  lace, 
which  is  not  subject  to  a  monopoly,  and  which,  instead  of  bringing  in  twenty  thousand 
francs  in  virtue  of  the  monopoly,  could  increase  the  customs  revenue  by  five  hundred 
thousand  francs,  what  would  then  be  the  position? 

M.  PIKRRARD  (Belgium;  speaking  in  French).  —  If  I  understand  M.  Vallotton 
aright,  his  chief  object  in  recommending  the  words  plurilateral  conventions  to  take  the 
place  of  the  word  those,  was  to  make  the  text  clearer.  Why  did  he  omit  bilateral 
conventions?  Did  he  consider  that  in  the  circumstances  two  States  were  not  enough 
to  bring  into  play  the  provisions  of  the  Convention?  Plurilateral  can  signify  two  plus 
one.  May  I  ask  M.  Vallotton  whether  he  does  not  feel  disposed  to  substitute  general 
I'm-  plurilateral.1 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  We  agree. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  In  South 
America  there  are  certain  inter-State  conventions  which  impose  restrictions  with 
regard  to  matters  affecting  public  health,  literary  and  artistic  property,  failure  to 
declare  the  commercial  origin  of  goods,  etc.  As  these  conventions  are  signed  by  certain 
countries  only,  should  they  be  regarded  as  general  conventions?  It  would  be  well 
to  arrive  at  an  understanding  on  this  point.  M.  Vallotton's  proposal  appeared  to 
us  the  more  logical  one,  because  the  word  plurilateral  definitely  refers  to  these  kinds 
of  conventions,  of  which  I  may  cite  as  an  example  the  Health  Convention  of  Monte 
Video  between  Brazil,  Argentine,  Paraguay  and  Uruguay,  which  includes  a  number 
of  restrictions  on  goods  traffic  by  sea. 

M.  HAAS  (Secretary-General;  speaking  in  French).  —  I  think  we  could  use  the 
word  general.  As  regards  the  question  raised  by  M.  Fernandez  y  Medina,  he  will  find  all 
he  wants  in  Article  10.  Such  would  appear  to  be  the  line  which  it  is  necessary  for  the 
Convention  to  follow  in  order  to  be  able  to  take  geographical  factors  into  consideration. 

M.  SERRUYS  (France;  speaking  in  French).  —  This  is  no  longer  a  simple  question 
of  distinction  between  two  shades  of  meaning,  but  a  question  of  terminology.  When 
we  recently  drew  up  the  various  treaties  of  peace,  we  took  much  trouble  to  distinguish 
between  bilateral  conventions  on  the  one  hand,  and  plurilateral  ones  on  the  other. 
General  conventions  fall  under  a  rather  different  category,  not  only  because  they 
are  wider,  but  also  because  when  a  convention  proclaims  itself  "general"  it  usually 
contains  an  article  stating  that  it  will  remain  open  for  signature  by  other  Powers. 
We  are  not  prepared  to  make  a  distinction  in  this  paragraph  between  conventions 
which  are  strictly  speaking  plurilateral,  and  general  conventions,  and  I  therefore 
propose  that  we  adopt  the  word  plurilateral  which  M.  Vallotton  has  suggested.  It  seems 
to  uk1  by  far  the  most  correct  term  technically. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  General  conven- 
tions also  are  included. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  quite  agree  as  to  the 
desirability  of  making  a  distinction  of  this  kind  between  the  words  general  and  pluri- 
lateral, and  it  is  for  this  reason  that  1  prefer  the  word  general.  We  have,  I  think,  had 
in  our  minds  during  the  discussion  conventions  which,  it  is  true,  were  not  universal, 
but  which  might  become  so  if  certain  States  acceded  to  them.  I  woidd  beg  M.  Serruys 
not  to  insist  upon  a  change  in  the  text,  because  I  think  that  if  we  use  the  word  pluri- 
lateral, we  may  involve  ourselves  in  a  difficulty.  May  I  ask  M.  Vallotton  to  accept 
the  word  general? 
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M.  SERRUYS  (Franco;  speaking  in  French).  —  In  order  to  arrive  at  an  agreement, 
I  propose  the  following  text  :  plurilateral  conventions  bearing  a  general  character,  which 
will  give  satisfaction  to  all. 

M.  VALLOTTON  (Switzerland;  speaking  in  French)  and  Sir  Ihibert  LLEWEL- 
LYN SMITH  (Great  Britain).  —  We  agree. 

M.  HAAS  (Secretary-General;  speaking  in  French).  ■ —  The  expression  plurilateral 
conventions  bearing  a  general  character  may  possibly  have  the  merit  of  uniting  us  all 
in  agreement,  but  its  meaning  is  very  vague.  What  constitutes  the  "general  character" 
of  a  convention?     Is  it  the  fact  thai  any  State  may  become  a  party  to  it  if  it  wishes? 

M.  SERRUYS  (France;  speaking  in  French).  —  Yes. 

M.  HAAS  (Secretary-General;  speaking  in  French).  • —  Is  it  a  question  of  the 
nature  of  the  subject  treated? 

M.  SERRlfYS  (France;  speaking  in  French). —  No. 

M.  HAAS  (Secretary-General;  speaking  in  French).  —  It  is  difficult  to  define  the 
exact  meaning.  When  dealing  with  such  a  difficult  question,  it  is  a  pity  to  increase 
the  difficulty  of  it;  and  besides,  the  real  question — the  one  raised  by  the  Uruguayan 
Delegate — finds  its  answer  in  Article  10.  At  the  moment  we  may  be  said  to  be  dealing 
with  that  part  of  the  Convention  which  has  a  universal  application;  it  is  Article  10 
which  treats  of  the  possibility  of  adapting  it  to  various  regional  and  local  uses.  The 
text  itself  clearly  shows  that  the  Sub-Committee  intended  to  refer  to  general  interna- 
tional conventions.  It  is  not  for  me  to  intervene  in  the  discussion,  but  1  should  like 
to  point  out  that  in  the  Sub-Committee  the  question  did  not  even  arise,  and  the  only 
conventions  contemplated  were  general  international  conventions. 

M.  SERRUYS  (France;  speaking  in  French).  —  As  sometimes  happens,  my 
explanation  has  but  served  to  add  confusion.  We  are  all  agreed  that  the  text  should 
refer  to  plurilateral  conventions,  but  not  necessarily  conventions  remaining  open 
for  signature.  In  order  to  make  the  point  perfectly  clear,  I  should  like  to  say  that 
the  conventions  referred  to  are  those  of  Paris,  Berne,  Madrid  and  Washington.  As 
this  statement  will  appear  in  the  records  of  the  meeting,  there  can  be  no  longer  any 
doubt  as  to  the  meaning  of  the  article. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  It  should  also  refer  to  the 
North  Sea  Fisheries  Conventions. 

M.  SERRUYS  (France;  speaking  in  French).  —  Those  are  referred  to  in  the  preced- 
ing sentence.  At  the  moment  we  are  dealing  with  those  concluded  with  a  view  to  prevent- 
ing the  infringement  of  the  rights  of  industrial,  literary  or  artistic  property,  false  marks, 
false  indications  of  origin,  or  other  methods  of  unfair  commerce,  whilst  the  preceding 
paragraph  deals  with  conventions  on  the  transit  of  fisheries  produce. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  do  not  agree.  These 
may  be  the  only  conventions  at  present  in  existence,  but  there  may  be  other  ones  in 
the  future. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  After  hearing 
this  explanation,  I  accept  the  ruling  of  Article  10  on  this  subject. 

THE  CHAIRMAN  (speaking  in  French).  —  M.  Serruys'  remarks  will  appear  in  the 
records. 
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Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  Whatever  be  decided,  is 
it  clearly  understood  that  the  text  A'ill  be  subjected  to  revision  by  the  Drafting  Com- 
mittee? 

THE  CHAIRMAN  (speaking  in  French).  —  Certainly,  but  you  do  not  oppose  the 
course  suggested,  together  with  a  note  in  the  records? 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  Not  at  all. 

M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  —  I  vote  for  Article  5 
in  its  present  form  on  the  assumption  that  the  words  reasonable  precautions  include 
the  right  of  every  State,  if  it  thinks  necessary,  to  cause  goods  in  transit  to  be  escorted 
by  a  customs  official,  the  expense  to  be  charged  to  the  sender.  Our  customs  regulations 
accord  this  right,  and  I  am  anxious  to  make  this  declaration  after  hearing  the  example 
cited  by  the  Roumanian  Delegate,  which  might  lead  to  the  belief  that  the  right  of 
customs  supervision,  including  the  escorting  of  goods  by  a  special  customs  official,  was 
not  included  in  the  words  reasonable  precautions. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  Certainly  it  is  permissible 
to  take  any  measures  which  are  reasonable. 

THE  CHAIRMAN  (speaking  in  French).  —  I  think  we  are  now  in  agreement, 
and,  unless  anyone  else  wishes  to  speak,  I  will  now  put  to  the  vote  paragraphs  1,  2 
and  3  of  Article  5  as  amended  during  the  meeting. 

Paragraphs  1,  2  and  3  of  Article  5  were  adopted,  28  voting  for. 


REPORT  OF  THE  SUB-COMMITTEE  ON  TOWAGE 

THE  CHAIRMAN  (speaking  in  French).  — _  M.  Winiarski,  Polish  Delegate  and 
Rapporteur  of  the  Sub-Committee  on  the  question  of  towage  (1),  will  now  speak. 

M.  WINIARSKI  (Poland;  Rapporteur;  speaking  in  French).  —  At  the  time  when 
the  Commission  of  Enquiry  was  discussing  the  Preamble  to  the  Waterways  Conven- 
tion, we  agreed  that  a  riparian  State  should  be  allowed  to  retain  the  right  of  establishing 
towage  or  other  haulage  services  which  are  subject  to  a  monopoly  by  the  State  or  by  a 
private  concessionnaire,  and  a  passage  to  this  effect  was  inserted  in  the  Preamble, 
whilst  in  the  commentary  to  the  general  report  on  the  Transit  Convention  it  was 
stated  that  free  passage  should  also  be  allowed  to  tugs  with  or  without  tow.  It  may 
happen  that  a  State  accedes  to  the  Transit  Convention,  but  not  to  the  Waterways 
Convention,  and  wishes  to  take  advantage  of  the  commentary  (2).  It  was  decided 
by  the  Polish  Delegation  to  omit  from  the  text  of  the  Transit  Convention  anything 
which  might  in  any  way  prejudge  the  question  of  the  establishment  of  any  form  of 
haulage  service  carried  on  as  a  monopoly,  and  the  following  clause  was  agreed  upon 
in  committee  : 

The  question  as  to  whether  and  in  what  conditions  such  services  may  be  established  is 

outside  the  scope  of  the  present  Convention. 

Certain  delegations,  however,  expressed  a  fear  lest  a  State  should,  under  the  pretext 
of  establishing  a  traction  service  to  be  carried  on  as  a  monopoly,  hinder  transit  or 
come  near  to  preventing  it  altogether,  and  it  is  for  this  reason  that  we  have  added 
the  following  passage  : 

Any  haulage  service  established  as  a  monopoly  on  waterways  used  for  transit  must  he  so 
organised  as  not  to  hinder  the  free  transit  of  vessels. 


(1)  See  p.  51. 

(2)  See  p.  287. 
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After  the  drafting  of  these  two  paragraphs,  the  representative  of  Germany  Very 
rightly  called  attention  to  the  Fact  thai  we  had  begun  with  a  negative  provision  and 
ended  with  a  positive  one,  and  accordingly  we  changed  the  order  of  the  paragraphs, 
inserting  immediately  before  the  paragraph  which  I  have  just  read,  the  following  one  : 

The  question  as  to  whether  and  in  what  conditions  such  services  may  be  established  is 
oulside  the  scope  of  the  present  Convention. 

I  will  give  a  few  examples  of  the  various  difficulties  which  came  to  light  in  the  Sub- 
Committee.  A  is  a  State  situated  on  the  lower  course  of  a  waterway.  It  sends  barges, 
accompanied  by  a  tug  in  transit,  through  State.  B,  which  is  the  middle  course,  into 
Stale  (',.  which  is  situated  on  the  upper  course.  The  tug  leaves  its  barges  with  C  and 
goes  home  light  to  A.  Is  it  permitted  to  pick  up  a  barge  from  a  port  situated  in  13  in 
order  to  tow  it  to  another  port,  belonging  to  the  same  State,  which  lies  on  its  route.' 
Here  is  a  second  example  :  A,  the  State  downstream,  sends  a  tug  towing  barges  in  transit, 
through  the  territory  of  J},  upstream  to  C.  The  tug  may  be  obliged  to  leave  some 
of  the  bafgeB  in  the  country  through  which  it  passes;  the  original  tug  may  be  too 
big  and  may  need  replacing  by  a  smaller  one;  is  a  State  entitled  to  keep  depots  for 
tugs  in  the  territory  of  the  State  through  which  the  transit  takes  place.1  The  view  taken 
by  the  Sub-Committee  was  that  such  contingencies  might  occur,  and  that  if  they  did, 
the  question  should  not  in  any  way  be  prejudged  by  the  Transit  Convention,  and. 
accordingly,  it  is  proposed  simply  to  make  the  following  note  in  the  records  of  the 
meeting  : 

lu  virtue  of  the  Convention  on  Freedom  of  Transit,  a  State  is  not  hound  (<t)  lo  allow  a  I  ug 
which  is  passing  through  a  country  light  to  undertake  towage  between  places  situated  wit  bin 
one  and  the  same  State;  (b)  toallow  within  its  territory  the  establishment  of  a  foreign  towage 
service  working  between  places  situated  within  its  frontiers,  with  (he  object  of  providing 
running  facilities  for  foreign  vessels. 

The  above  may  be  permitted  in  virtue  of  other  conventions,  but  a  Stale  is  not 
hound  to  admit  them  in  virtue  of  the  Convention  on  Transit. 

THE  CHAIRMAN  (speaking  in  French).  1  would  thank  ML  YYiniarski  for  his 
very  lucid  report  and  also  for  the  very  clear  illustrations  hi'  has  given. 

M.  VACLOTTON  (Switzerland  ;  speaking  in  French). —  It  is  unfortunate  that  we 
did  not  receive  the  draft  in  time  to  be  able  to  give  a  verdict  on  it  now.  At  first  Bight, 
it  would  appear  acceptable,  on  the  understanding  that  acquired  rights  of  freedom 
for  towage  over  international  waterways  are  expressly  reserved.  There  must  be  no 
ambiguity  on  this  point.  I  beg  we  may  be  accorded  time  until  this  afternoon  in  order 
to  study  the  article. 

THE  CHAIRMAN  (speaking  in  French).  -     Certainly. 

M.  K. ROLLER  (Netherlands;  speaking  in  French).  —  We  have  a  certain  number 
of  observations  to  make  on  this  subject.  Everyone  must  be  on  an  equal  footing;  there 
must  not  be  a  different  set  of  weights  and  measures  for  the  foreigner  and  for  the  national. 

THE  CHAIRMAN  (speaking  in  French).  —  The  proposed  text  reads  as  follows  : 

Any  haulage  service  established  as  a  monopoly  on  waterways  used  for  transit  must  be 
so  organised  as  not  to  hinder  the  free  transit  of  vessels. 

M.  KROLLER  (Netherlands;  speaking  in  French),  —  I  propose  the  addition  of 
the  words  on  a  footing  equality  to  follow  the  words  the  free  transit. 

M.  SEEL1GER  (Germany;  speaking  in  French).  — These  words  should  not  be 
added  to  a  negative  sentence,  but  to  some  phrase  which  indicates  in  a  positive  manner 
that  these  services  must  be  established  on  a  footing  of  perfect  equality. 
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THE  CHAIRMAN  (speaking  in  French).      -  11  is  a  question  of  drafting. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  We  have  admitted  this  principle 
in  the  Transit  Convention,  and  I  am  not  opposed  to  it,  but  I  do  not  think  it  could 
be  inserted  here  without  giving  rise  to  the  idea  that  in  all  the  other  articles  where 
it  is  not  expressly  mentioned,  it  is  nol  In  be  understood  as  applying. 

THE  CHAIRMAN  (speaking  in  French).  —Once  an  agreement  has  been  reached 
between  M.  Kroller  and  M.  Winiarski,  the  text  can  be  voted  upon  at  the  beginning 
of  this  afternoon's  meeting. 

M.  AVRAMOVnCH   (Serb-Croat-Sloveue  State;   speaking   in    French).  The 

Serb -Croat-Slovene  Delegation  has  made  certain  reservations,  and  it  would  therefore 
be  well  if  an  agreement  could  he  arrived  at  with  M.  Kroller  and  M.  Winiarski  to  submit 
I  heir  draft  to  us  before  the  vole  is  taken. 

THE  CHAIRMAN  (speaking  in  French).  -  Will  M.  Winiarski  and  M.  Kroller 
kindly  examine  the  question  with  M.  Avramovitch  (I)? 


DISCUSSION  OF  ARTICLE  13 

Article  13  now  comes  under  discussion.  The  Roumanian  Delegation  has  proposed 
the  following  amendments  : 

Article  13.  —  Omit  the  words  in  the  title  In  favour  of  the  devastated  regions,  and 
add  the  following  sentence  to  the  text  : 

It  is  likewise  understood  that,  particularly  on  routes  where  the  means  of  transport  form 
the  subject  of  a  monopoly,  transit  shall  be  restricted  to  the  capacity  for  traffic  existing  at 
the  time,  priority  being  accorded  to  internal,  export  and  import  traffic. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  The  Roumanian  Delega- 
tion has  proposed  the  amendment  which  you  have  just  heard,  and  I  will  now  give 
the  reasons  which  led  us  to  ask  for  its  adoption.  It  has  been  said  that  this  is  not  the 
place  to  discuss  it,  but  I  should  like  to  know  where  we  are  to  discuss  it  if  not  here  and 
now.  In  our  own  country, — and  I  think  this  is  the  usual  procedure  in  countries  which 
are  purely  agricultural, — the  transport  of  cereals  begins  about  the  month  of  October, 
and  it  is  absolutely  essential  that  the  transport  of  these  cereals  to  the  important  ports 
of  Braila  and  Galatz  should  be  concluded  before  December  15th,  for  the  reason  that 
at  that  dale  the  Danube  freezes  and  navigation  can  no  longer  be  carried  on.  It  follows, 
therefore,  that  the  complete  cereal  produce  of  Roumania  must  be  dispatched  via  the 
Danube  during  these  two  or  three  months.  Suppose  that  during  this  period,  a  neigh- 
bouring State  came  and  said  to  us  :  "We  wish  to  carry  out  transit  traffic  to  your  ports 
of  Braila  and  Galatz  during  this  season  of  the  year,  for  the  Danube  freezes  for  us  as 
well" — I  ask  you  what  attitude  we  should  take  up  in  the  circumstances?  You  are 
well  aware  that  at  the  present  time  the  means  of  transport  at  our  disposal  are  very 
limited.  To  which  are  we  to  give  the  more  favourable  treatment — to  our  own  export 
traffic  or  to  transit  traffic?  Please  do  not  imagine  that  I  wish  to  prejudice  transit 
traffic  in  any  way, — -1  shall  be  bound  by  the  Convention  which  we  are  now  drawing 
up, — but  let  me  assure  you  that  1  think  it  most  unlikely  that  my  Government  could 
rid  itself  of  the  obligations  which  it  is  under  to  transport  its  own  cereal  harvest.  Whilst 
all  of  us  here  are  determined  to  hold  to  the  engagements  into  which  we  are  about  to  enter, 
we  arc  bound  in  the  first  place  to  consider  our  own  interests.  We  shall  make  every 
effort  to  satisfy  the  demands  of  transit,  but  we  cannot  do  this  until  our  own  interests 
are  safeguarded.  It  is  for  these  reasons  that  I  beg  the  Conference  to  adopt  the  amend- 
ment put  forward  by  the  Roumanian  Delegation. 


(1)  For  remainder  of  discussion  see  p.  l/«2. 
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ML  PAVICHICH  (Scih-Croal-Sloviiic  State;  speaking  in  French). — The  Serbian 
Delegation  supports  the  Roumanian  proposal.  In  our  country  the  necessity  is  even 
greater  than  in  Roumania  of  ensuring  that  the  bulk  of  the  transport  be  carried  out 
(lining  the  autumn  months.  We  have  to  dispatch  quantities  of  earlies,  fruit  and 
cereals,  of  which  certain  parts  of  the  country  produce  large  quantities,  whilst  others, 
such  as  Dalmatia  and  Montenegro,  do  not  produce  any  at  all,  and  it  is  therefore  neces- 
sary to  stock  them  before  the  freezing  of  the  Danube.  1  may  add  that  we  have  not 
many  railways,  and  that  they  are  in  very  poor  condition.  The  above  are  the  facts 
which  lead  us  to  support  the  Roumanian  proposal.  By  failing  to  do  so,  we  should  run 
the  risk  of  safeguarding  our  neighbours'  transit  traffic,  whilst  unable  to  supply  some 
parts  of  our  own  country  with  the  products  which  are  essential  to  their  existence. 

M.  LANK  AS  (Gzecho-Slovakia;  speaking  in  French).  —  I  am  extremely  sorry 
not  to  be  able  to  support  the  Roumanian  proposal.  The  amendment  appears  to  me 
both  exceedingly  dangerous  and  also  in  contradiction  with  one  of  the  fundamental 
principles  of  the  Convention.  As  the  Greek  Delegate  reminded  us  this  morning,  two 
principles  are  involved, — freedom  of  transit  and  equality.  The  word  equality,  as  I 
understand  it,  includes  not  only  equality  between  States  which  are  third  parties,  but 
also  equality  between  my  own  traffic  and  any  transit  traffic  which  I  may  under- 
take. May  I  note  in  passing  that  during  the  last  few  years  the  same  railway  situa- 
tion has  prevailed  in  other  countries,  in  regard  to  transit  traffic,  as  that  which  pre- 
vails in  Roumania.  The  railway  administration  of  the  Czecho-Slovak  Republic  has 
always  considered  itself  under  an  obligation  to  treat  transit  traffic  in  the  same  way 
as  it  treats  its  own  traffic,  and  it  is  in  pursuance  of  this  principle  that  it  demanded 
equal  treatment  for  traffic  crossing  Germany,  for  instance. 

It  is  true  that  there  are  sometimes  considerable  technical  difficulties  in  the  way 
of  assuring  such  transport,  but  I  think  we  must  really  exclude  the  possibility  of  insert- 
ing in  the  Convention  itself,  as  a  principle,  that  the  carrying  out  of  transport,  and  the 
application  of  the  principle  of  freedom  of  transit  should  be  dependent  upon  something 
so  vague  as  the  momentary  capacity  of  the  country  of  transit.  In  my  opinion,  the 
Convention  on  Freedom  of  Transit  should  take  as  its  motto  the  words  Ad  impossibilia 
nenw  tenetur.  I  cannot  admit  the  possibility  of  embodying  in  the  Convention  a  pro- 
vision such  as  that  proposed,  and  therefore  I  cannot,  to  my  profound  regret,  see  my 
way  to  support  the  Roumanian  motion. 

THE  CHAIRMAN  (speaking  in  French).  —  Will  the  Conference  allow  me  to  make 
a  small  observation  on  this  subject?  We  read  in  the  Green  Book  (1)  :  Nothing  in 
the  Convention  obliges  a  State  to  give  transit  traffic  general  priority  over  interior  traffic. 
Would  not  the  simplest  way  be  to  insert  that  passage  in  the  records  of  the  meeting? 
Would  not  the  Roumanian  Delegation  then  agree  that  there  is  no  necessity  for  any 
further  statement  ? 

M.  P1ERRARD  (Belgium;  speaking  in  French).  —  The  Belgian  Delegation  cannot 
but  cordially  second  M.  Lankas'  words,  directed  as  they  were  towards  the  protection 
of  freedom  and  equality  for  traffic  in  transit.  If  every  country  is  given  authority 
to  establish  in  its  own  interest  measures  absolutely  contrary  to  the  principle  of 
freedom  of  transit,  1  think  it  will  be  the  death-blow  of  the  Convention,  especially 
since  the  provisions  which  we  are  at  present  engaged  in  drawing  up  exempt  the  different 
States  from  taking  the  necessary  measures  to  improve  their  routes  of  communication, 
when  these  are  inadequate.  There  is  no  shortage  of  means  of  transport  in  my  country, 
although  the  conditions  are  naturally  less  favourable  than  they  were  before  the  war, 
and  occasionally  a  crisis  arises.  1  might,  for  exemple,  mention  the  beetroot  season.  If 
we  were  accorded  the  right  of  putting  a  stop  to  all  transit  on  the  pretext  that  it  was 
the  season  for  transporting  the  beetroot  crop,  transit  would  no  longer  exist  except  in 
name. 

The  Chairman  has  just  said  that  under  the  terms  of  the  Green  Book,  Contracting 
States  are  not  obliged  to  accord  priority  to  transit  traffic.     Obviously  they  are  not;  if 


(1)  See  p.   284. 
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they  were,  it  would  be  contrary  to  that  equality  which  should  be  maintained  between 
transit  traffic  and  internal  traffic,  but  if  priority  were  accorded  to  internal  traffic  over 
transit  traffic,  that  would  likewise  constitute  an  infraction  of  the  principle  of  equality 
at  which  we  are  aiming.  It  is  for  these  reasons  that  the  Belgian  Delegation  is  reluc- 
tantly compelled  to  deny  its  support  to  the  Serbo-Roumanian  proposal. 

M.  HOLCK-COLDING  (Denmark;  speaking  in  French).  —  I  will  not  do  more 
than  remind  the  Conference  ol  the  terms  of  Article  5  of  the  Berne  Convention,  which 
roads  as  follows  : 

Goods  shall  he  dispatched  in  (lie  order  in  which  they  have  heen  accepted  for  transport 
unless  the  railway  can  establish  a  valid  objection  connected  with  the  working  needs  of  the 
line  "i'  with  the  public  interest. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  have  no  wish  to  prolong  the 
discussion;  I  would  only  like  to  ask  the  Roumanian  Delegate  to  accept  the  Chairman's 
proposal  to  insert  in  the  records  a  passage  which  will  show  clearly, — and  a  decla- 
ration to  this  effect  has  already  been  made  in  the  Green  Book, — that  there  is  nothing 
in  this  Convention  to  force  a  State  to  do  what  is  impossible,  and,  in  particular,  that  the 
Convention  contains  nothing  which  will  oblige  a  State  to  give  transit  traffic  general 
priority  over  internal  traffic.  I  am  unable  to  see  the  wisdom  of  embodying  in  the 
Convention  so  strict  a  form  of  words  as  that  advanced  by  the  Roumanian  Delegation, 
which  prescribes  in  so  many  words  that  internal  traffic,  including  import  and  export 
traffic,  shall  have  priority  over  transit.  The  British  Delegation  would  be  unable  to 
agree,  since  it  is  obvious  that  there  must  be  a  distinction  according  to  the  different 
classes  of  goods  carried.  There  might  be  on  the  one  hand  transit  traffic  comprising 
goods  of  vital  necessity  for  a  country,  and,  on  the  other  hand,  goods  intended  for 
domestic  consumption,  which  are  only  luxuries.  Are  we  to  stipulate  that  luxury  goods 
intended  for  domestic  consumption  shall  have  priority  over  goods  which  are  a  vital 
need  ?  Possibly  it  will  not  be  easy  to  find  a  suitable  form  of  words  for  incorporation 
in  the  Convention  itsell,  and  for  this  reason  I  am  inclined  to  advocate  the  method 
suggested  by  the  Chairman,  namely,  the  insertion  of  a  sentence  in  the  records.  1  hope 
that  the  Roumanian  Delegation  will  see  its  way  to  accept  this  proposal. 

M.  WINIARSK.I  (Poland;  speaking  in  French).  -  No  one  is  bound  by  the  impos- 
sible. Everyone  understands  that  in  the  face  of  material  obstacles  arising  from  da- 
mage to  or  destruction  ot  railroads  and  bridges,  or  from  shortage  of  rolling-stock 
or  fuel,  the  provisions  ot  this  Convention  cannot  be  carried  out  in  their  entirety; — in 
a  previous  article,  indeed,  we  provided  for  certain  restrictions  on  freedom  and  equal- 
ity of  transit.  As  interpreted  by  the  Polish  Delegation,  there  is  nothing  in  the  Con- 
vention to  prevent  priority  being  given  in  certain  cases  to  local  traffic  to  the  prejudice 
of  transit  traffic,  but  1  could  not  accept  a  form  of  words  which  simply  specified  that 
there  was  no  obligation  to  accord  priority  to  transit  as  opposed  to  local  traffic.  In 
common  with  the  Roumanian  Delegation,  I  referred  to  traffic  which  is  ot  primary 
importance,  and  I  repeat  that  there  is  nothing  in  the  Convention  to  prevent  such 
traffic  having  the  priority  in  cases  of  absolute  necessity,  but  as  the  question  has  already 
been  raised  by  the  Roumanian  Delegation,  with  a  request  that  there  should  be  a  defi- 
nite proviso  to  that  effect,  I  cannot  do  other  than  second  the  amendment. 


M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  The 
Serbian  and  Roumanian  Delegations  are  very  far  from  desiring  in  any  way  to  inlringe 
the  principle  ot  freedom  and  equality  for  transit.  In  the  course  of  discussion,  we  have 
many  times  heard  invoked  the  ideals  of  equality  and  of  freedom,  and  the  vital  interests 
of  a  country.  To  speak  quite  plainly,  all  that  we  propose  to  do  is  to  light  upon  a  form 
of  words  which  will  give  satisfaction  to  all,  which  may  be  applied  by  all  and  ot  which 
no-one  can  complain.  What  needs  can  be  more  vital  than  those  of  a  region  which 
is  threatened  with  famine? 
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M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  Famine  constitutes  the 
emergency  mentioned  in  Article  7. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State).  —  Exactly  so,  and  it  is  notice- 
able that  all  the  countries  which  demand  absolute  freedom  and  equality  in  transit 
are  countries  which  not  only  produce  goods  intended  for  transit  traffic,  but  which  do 
not  run  the  risk  of  being  driven  to  search  for  food  for  hungry  mouths.  As  in  Roumania, 
so  in  Serbia,  there  is  yet  another  difficulty, — the  impossibility  at  certain  seasons  of 
undertaking,  either  by  rail  or  waterway,  the  transport  necessary  to  give  satisfaction 
to  the  most  urgent  needs  of  certain  parts  of  the  country.  Products  may  sustain  consid- 
erable loss  whilst  in  process  of  transport,  and  it  is  essential,  therefore,  that  they 
should  be  carried  during  the  proper  season.  The  vital  interests  of  the  country  are 
dependent  upon  it.  We  are  told  that  the  Preamble  grants  to  one  and  all  freedom  to 
do  as  they  wish.  It  would  appear  to  me  fairer  to  adopt  a  text  calculated  to  give 
satisfaction  to  one  and  all.  In  order  that  a  compromise  may  be  reached,  and  if  the 
Roumanian  Delegation  agrees,  perhaps  it  will  be  possible  informally  to  come  upon  a 
wording  which  would  also  give  satisfaction  to  the  delegations  holding  the  opposite 
view.  Surely  the  Conference,  before  ariving  at  a  decision,  should  take  into  due  consi- 
deration the  intersets  of  the  countries  to  which  I  have  made  allusion. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  The  conditions  obtaining  in 
Austria  go  far  towards  justifying  the  proposed  amendment  to  Article  13,  but,  in  my 
opinion,  there  is  a  danger  lest  the  restriction  which  it  involves  should  be  more  or  less 
detrimental  to  the  principle  ol  freedom  of  transit,  and,  therefore,  although  I  stand  here 
as  the  representative  of  a  country  which  is  a  prey  to  difficulties  of  every  sort,  yet,  in 
order  to  reconcile  the  needs  of  domestic  traffic  with  those  of  transit,  and  to  safeguard 
the  principle  of  freedom  of  transit,  I  will  consent  not  to  support  the  reservation  contain- 
ed in  this  amendment. 

THE  CHAIRMAN  (speaking  in  French).  —  With  the  object  of  meeting  the  views 
which  we  have  just  heard,  we  will  now  appoint  a  sub-committee. 

M.  CARACOSTEA  (Roumania ;  speaking  in  French).  —  1  should  like,  further,  to  relate 
the  fact  that  during  October,  November  and  part  of  December,  we  are  obliged  to  hire 
Austrian  waggons  for  the  transport  of  our  cereal  crop,  and  when  our  ports  are  in  such 
a  congested  condition  owing  to  the  vessels  carrying  the  crop, — it  happens  sometimes 
that  a  thousand  trucks  arrive  in  a  single  day, — we  are  unable  to  ensure  the  passage 
of  any  other  traffic,  and  thus,  whilst  we  have  no  intention  of  imposing  any  restrictions 
on  transit  traffic,  there  yet  are  circumstances  which  must  be  considered.  We  shall 
do  our  best  to  provide  facilities  for  transit,  and  to  arrive  at  an  agreement  with  the 
countries  concerned,  with  the  object  of  indicating  to  them  other  routes  and  other  ports, 
but  on  account  of  the  circumstances  which  1  have  described  above,  my  Government 
cannot  bind  itself  in  any  way. 

THE  CHAIRMAN  (speaking  in  French).  —  The  British  Delegate  has  proposed  a 
form  of  words  for  inclusion  in  the  records  of  the  meeting,  as  I  had  suggested,  and  I 
will  beg  the  Roumanian,  Serbian,  Belgian,  Polish  and  Uruguayan  Delegates  to  meet 
some  time  to-day,  or  during  the  evening,  not  as  a  sub-committee,  but  simply  in  order 
to  hold  a  conversation  on  the  subject  of  this  proposal.  May  I  bring  specially  to  their 
favourable  notice  my  suggestion,  which  was  seconded  by  the  British  Delegate,  that  an 
endeavour  should  be  made  to  find  a  form  of  words  suitable  for  inclusion  in  the  records. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  If  I 
understand  aright,  it  is  proposed  that  we  should  meet  in  order  to  see  whether  an  agree- 
ment cannot  be  arrived  at  with  regard  to  a  passage  to  be  embodied  in  the  records, 
whereas  I  should  propose  a  different  course, — first  of  all  an  amendment  proper,  or 
failing  this,  a  passage  in  the  records. 
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Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  M.  Chairman,  since  I  handed 
you  a  draft  form  of  words  for  inclusion  in  the  records,  the  Polish  Delegate  has  drawn 
up  a  text  which  seems  preferable  to  my  own,  and  I  think  we  could  all  agree  upon  it. 

THE  CHAIRMAN  (speaking  in  French).  —  I  think  it  would  be  well  to  hear  this 
text  before  the  discussion,  and  I  therefore  call  upon  M.  Winiarski,  the  Polish  Delegate, 
to  speak. 

M.  WINIARSKI  (Poland ;  speaking  in  French).  —  As  a  matter  of  fact,  I  have 
drafted  a  text,  but  I  should  like  to  say  that  unless  it  meets  with  the  approval  of  my 
Roumanian  and  Serbian  colleagues,  I  shall  not  press  it. 

Nothing  in  the  Convention  on  Freedom  of  Transit  shall  be  understood  to  imply  that 
internal  traffic  of  vital  importance  for  the  country  may  not  be  given  priority  over  transit 
traffic  of  minor  economic  importance. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  II  this 
includes  import  and  export  traffic,  I  am  ready  to  accept  it. 

THE  CHAIRMAN  (speaking  in  French).  —  The  text  will  be  embodied  in  the 
records. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  1  would  request  that  it 
should  appear  in  the  form  of  an  amendment  to  Article  13  of  the  Convention. 

THE  CHAIRMAN  (speaking  in  French).  —  In  these  circumstances,  it  will  be 
well  for  a  fresh  conversation  to  he  held  between  you  before  the  vote  is  taken  (1). 

The  meeting  adjourned  at  1.30  p.  m. 


(1)  For  remainder  of  discussion  see  p.  142. 


NINTH  MEETING  OF  THE  PLENARY  COMMITTEE 

(Monday,  March  21st,  1921,  at  5.30  p.m.)     • 


REPORT   OF   SUB-COMMITTEE    ON    ARTICLES    10,    11    AND    12  —  TOWAGE   —   DISCUSSION    OS    ROU- 
MANIAN   PROPOSAL   ON    PRIORITY    FOR   INTERNAL   TRANSPORT 

The  meeting  opened  with  M.  Loudon,  Vice-President  of  the  Conference,  in  the  Chair. 

REPORT  OF  SUB-COMMITTEE  ON  ARTICLES  10,  11  AND  12 

THE  CHAIRMAN  (speaking  in  French).  —  We  are  now  going  to  hear  the  Report 
of  the  Sub-Committee  which  was  appointed  to  prepare  the  text  of  Articles  10,  11  and  12. 
I  will  read  you  the  text  of  these  articles  as  unanimously  proposed  by  the  Sub-Committee, 
and  I  will  then  call  upon  the  Rapporteur,  Sir  Hubert  Llewellyn  Smith,  to  speak. 

Article  10  (in  substitution  for  Articles  10  and  11).  —  Subject  to  the  provisions  of  Article  19 
of  the  Covenant,  the  Conventions,  Agreements,  and  Treaties  concluded  between  the  Contract- 
ing States,  in  regard  to  Transit,  before  the...  1921,  remain  in  force. 

In  pursuance  of  the  above  provision  the  Contracting  Slates  undertake,  either  at  I  he 
expiration  of  these  agreements  or  as  soon  as  circumstances  permit,  to  introduce  into  any 
agreements  thus  maintained  in  force,  which  may  conflict  with  the  terms  of  the  present  Con- 
vention, such  amendments  as  may  be  necessary  to  bring  these  agreements  into  harmony 
with  its  terms,  so  far  as  the  geographical,  economic,  or  technical  conditions  in  the  countries 
or  regions,  which  are  the  subject  of  these  agreements,  allow  of  this  being  done. 

The  Contracting  States  further  undertake  not  to  conclude  any  conventions,  treaties  or 
agreements  in  future  which  might  conflict  with  the  terms  of  the  present  Convention,  unless 
it  can  be  shown  that  there  are  geographical,  economic  or  technical  reasons  which  might,  in 
exceptional  cases,  justify  a  departure  from  them. 

Moreover,  the  Contracting  States  will  be  entitled,  when  drawing  up  future  agreements, 
to  establish  regional  understandings  regarding  transit,  in  conformity  with  the  spirit  of  the 
Convention. 

Article  11  (in  substitution  for  Article  12).  —  The  present  Convention  must  not  be  under- 
stood to  imply  in  any  way,  on  the  one  hand,  the  withdrawal  of  the  still  greater  facilities 
granted  for  freedom  of  transit  on  the  territory  situated  under  the  sovereignty  or  authority 
of  any  one  of  the  Contracting  Slates,  under  conditions  compatible  with  the  principles  of  the 
present  Convention,  or,  on  the  other  hand,  the  prohibition  of  the  granting  of  such  further 
privileges  in  the  future. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain;  Rapporteur).  —  Before  1  give 
an  account  of  the  work  of  the  Sub-Committee,  I  should  like  to  mention  one  or  two 
small  drafting  amendments  which  were  made  in  the  text  at  the  last  moment  and 
are  not  included  in  the  version  which  you  have  just  heard.  They  modify  two  sen- 
tences only.  The  first  paragraph  of  the  new  Article  10  should  read  as  follows  :  The 
Conventions,  Agreements  and  Treaties  concluded  between  the  Contracting  States  in  regard 
to  Transit  before  the...  1921  are  not  abrogated  as  the  result  of  the  present  Convention 
subject  to  the  provisions  of  Article  19  of  the  Covenant.  The  words  are  not  abrogated 
take  the  place  of  the  words  remain  in  force,  and  the  order  of  the  sentence  subject  to 
the  provisions  of  Article  19  of  the  Covenant  has  been  changed. 

Paragraphs  2  and  3  are  not  affected. 

Paragraph  4  should  read  as  follows  :  Furthermore,  Contracting  State  ?  may,  in  matters 
of  transit,  enter  into  regional  understandings  in  conformity  with  the  spirit  of  this  Conven- 
tion.    The  words  when  drawing  up  future  agreements  have  been  omitted,  the  words 
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to  conclude  have  been  substituted  for  the  words  to  establish,  and  the  words  the  prin- 
ciples for  the  words  the  spirit. 

I  am  inclined  to  think  that  the  task  entrusted  to  the  Sub-Committee  which  has  just 
ended  its  work  is  amongst  the  most  difficult  and  delicate  of  any  which  has  been  under- 
taken since  the  Conference  began.  It  is  only  owing  to  the  conciliatory  spirit  evinced 
by  one  and  all  that  it  has  been  possible  to  produce  a  text  upon  which  there  could  be 
unanimous  agreement.  This  text  is  necessarily  a  compromise,  and  a  compromise 
cannot  give  satisfaction  to  all.  All  I  can  say  is  that  we  have  done  our  best  to  take 
into  consideration  the  various  opinions  which  have  been  expressed  upon  the  subject, 
and  I  therefore  hope  that  the  Conference  will  be  able  to  accept  the  text  upon  which 
we  have  agreed. 

At  the  very  outset  of  our  labours  it  was  evident  that  there  was  a  clear  contradiction 
between  two  different  schools  of  thought,- — that  in  favour  of  maintaining  all  existing 
conventions,  and  that  in  favour  of  abrogating  them;  but  as  we  pursued  our  enquiry 
it  became  clear  that  the  conflict  of  views  was  far  less  acute  than  had  at  first  appeared. 
On  the  one  side  the  three  following  exceptions  were  admitted  by  those  who  proposed 
to  abrogate  all  conventions  and  to  substitute  for  them  those  wider  conventions  upon 
which  we  are  now  engaged  : — firstly,  conventions  concluded  with  non-contracting 
States  cannot  be  abrogated.  This  in  itself  constitutes  an  important  exception.  Second- 
ly, a  reservation  must  be  made  with  regard  to  certain  existing  conventions  concluded 
between  the  Contracting  States.  Incidentally  the  Green  Book  draft  of  the  article 
expressly  lays  down  that  certain  among  them  may  be  kept  in  force.  Lastly,  the  draft 
which  we  had  before  us  provided  that,  even  as  regards  conventions  in  the  future,  there 
might  be  exceptions  founded  upon  a  combination  of  economic,  topographical  and  tech- 
nical considerations.  On  the  other  side,  those  who  proposed  the  maintenance  of  all 
existing  conventions  declared  their  willingness  to  concede  that,  as  and  when  the  oppor- 
tunity should  occur,  either  by  the  expiration  of  the  validity  of  a  convention,  or  of  the 
period  for  revision,  or  by  any  other  means  which  might  offer,  it  should  be  the  duty  of 
the  Contracting  States,  so  far  as  economic,  topographical  and  technical  conditions 
warranted,  to  endeavour  to  harmonise  such  conventions  with  the  terms  of  the  Transit 
Convention. 

After  careful  consideration  of  the  question,  we  came  to  the  unanimous  conclusion 
that  it  was  desirable  to  proceed  on  the  basis  of  the  latter  rather  than  the  former  view, 
namely,  on  the  principle  that  the  Transit  Convention  should  not  ipso  facto  abrogate 
existing  conventions,  but  that  it  should  be  the  duty  of  Contracting  States  to  utilise 
every  opportunity  that  occurred  of  harmonising  their  previous  obligations  with  the 
terms  of  the  present  Convention.  In  arriving  at  that  conclusion  we  were  actuated  by 
our  conviction  that  by  adopting  the  other  system  we  should  be  faced  with  a  formidable 
list  of  conventions  to  be  kept  in  force,  and  that  if  we  thus  strengthened  the  mainten- 
ance of  these  conventions,  the  Transit  Convention  would  come  into  force  without  there 
being  any  obligation  binding  the  parties  concerned  gradually  to  bring  the  provisions 
of  the  conventions  thus  maintained  in  force  into  accord  with  the  terms  of  the  present 
Convention. 

We  were  also  influenced  by  the  fact  that,  whilst  the  procedure  which  we  advocated, 
and  which  is  embodied  in  our  text,  applies  equally  to  conventions  between  Contract- 
ing States  and  those  concluded  with  non-contracting  States,  it  is  absolutely  imposs- 
ible to  apply  the  principle  of  abrogating  conventions  (with  the  natural  exception  of 
the  conventions  maintained  in  force),  to  any  conventions  other  than  those  falling 
under  the  first  of  the  two  headings  to  which  I  have  just  referred. 

I  ought  to  mention — and  this  is  a  point  to  which  the  Italian  Delegate  attaches 
importance— that  it  is  not  to  be  understood  that  one  only  of  the  Contracting  Parties 
is  at  liberty  to  abrogate  a  convention,  but  rather  that,  as  soon  as  an  opportunity  for 
revision  occurs,  it  is  incumbent  upon  any  Contracting  State  which  is  a  party  to  such  a 
convention  to  enter  into  negotiations  with  a  view  to  bringing  the  provisions  of  that 
convention  into  harmony  with  those  of  the  present  one. 

With  regard  to  future  agreements  I  shall  have  fewer  observations  to  make,  because 
I  think  it  was  evident  from  the  general  discussion  in  Committee  that  there  was  not 
any  acute  difference  of  opinion  on  the  subject.  As  regards  the  future,  no  less  than 
the  past,  we  propose  that  there  shall  be  the  possibility  of  exceptions  based  upon  eco- 
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nomic,  topographical  or  technical  considerations,  but  that,  subject  to  such  exceptions 
which,  as  you  will  observe,  allow  recourse  to  the  jurisdiction  of  the  League  ot  Nations, 
the  Contracting  States  should  undertake  not  to  conclude  any  conventions,  treaties  or 
agreements  which  might  conflict  with  the  terms  of  the  present  Transit  Convention. 
There  follows  a  sentence  inserted  in  order  to  give  the  elasticity  necessary  for  the  con- 
clusion of  regional  transport  agreements  which,  although  consistent  with  the  prin- 
ciples of  this  Convention,  might  perhaps  go  a  little  further.  There  may  exist,  between 
neighbouring  States  which  are  not  in  the  strictest  sense  contiguous,  mutual  arrange- 
ments, admitting  of  certain  formalities  in  favour  of  each  other,  or  the  mutual  recogni- 
tion of  customs  seals,  or  other  measures,  either  administrative  or  even  outside  the 
sphere  of  administrative  measures.  It  is  obviously  not  desirable  to  prohibit  the  con- 
clusion of  such  agreements,  but  they  need  special  mention  in  this  clause  in  order  to 
prevent  their  legitimacy  being  called  in  question.  1  may  add  that  it  was  particularly 
in  order  to  accord  satisfaction  to  the  desires  of  some  of  the  South  American  States 
that  this  particular  provision  was  inserted. 

As  regards  the  former  Article  12,  which  dealt  with  greater  facilities,  we  decided, 
after  considerable  discussion,  to  retain  this  article,  making  it,  however,  slightly  more 
elastic  than  it  is  in  the  printed  text  of  the  Green  Book.  Instead  of  the  hard  and  fast 
words  under  conditions  compatible  with  the  principle  of  equality  between  the  subjects, 
property  and  flags  of  all  the  Contracting  Parties,  we  suggest  the  words  under  conditions 
compatible  with  the  principles  of  the  present  Convention. 

I  now  come  to  the  Preamble,  which  was  also  submitted  to  our  Sub-Committee. 
We  were  of  opinion  that  it  was  only  referred  to  us  in  so  far  as  it  was  connected  with 
the  other  questions  under  examination,  namely,  the  draft  amendments  to  the  Preamble 
suggested  in  order  to  determine  the  relations  between  the  Transit  Convention  on  the 
one  hand,  and  future  and  existing  conventions  on  the  other.  We  consider  that, 
should  our  draft  of  Articles  10  and  11  be  adopted  by  the  Conference,  there  will  be  no 
need  to  make  any  reference  to  this  matter  in  the  Preamble.  I  warn  the  Conference 
that  we  have  not  dealt  with  the  amendments  to  the  Preamble  connected  with  other 
matters, — for  instance  the  Austrian,  Chilian  and  French  amendments,  and  perhaps 
one  or  two  more  which  escape  me  and  which  are  chiefly  concerned  with  matters  of 
form.  The  Sub-Committee  was  of  opinion  that  its  task  did  not  include  the  study  of 
such  questions,  and  it  is  for  the  Conference  to  decide  whether  they  shall  be  referred 
to  another  sub-committee,  or  to  the  Drafting  Committee. 

There  is  yet  another  point.  There  are  a  certain  number  of  further  proposed  reser- 
vations, which  may  be  called  geographical  reservations  rather  than  conventional  ones. 
There  is  one  put  forward  jointly  by  the  French  and  Portuguese  Delegations;  there  is 
another  proposed  by  the  representative  of  India,  and  I  myself,  although  I  did  not, 
strictly  speaking,  put  forward  an  amendment,  had  occasion  to  mention  to  the  Sub- 
Committee  that  it  would  certainly  be  necessary  for  some  declaration  to  be  inserted, 
either  in  the  Convention  or  in  the  Protocol,  for  the  purpose  of  adjusting  the  applica- 
tion of  the  Convention  to  the  special  conditions  obtaining  in  the  colonial  possessions 
of  certain  States,  in  particular  in  the  Colonies  and  Dominions  of  the  British  Empire. 
We  came  to  the  conclusion — and  I  am  authorised  by  the  Sub-Committee  to  suggest 
to  the  Conference — that  any  reservations  which  might  still  appear  necessary  after 
the  adoption  of  Articles  10  and  11  as  proposed  by  us  might  very  well  be  embodied  in 
the  Final  Protocol  instead  of  in  the  Convention.  But  we  are  of  opinion  that,  as  a 
result  of  our  decision  that  existing  conventions  shall  not  automatically  be  abrogated, 
it  may  be  possible  to  reduce  still  further  the  number  of  these  geographical  reservations. 

THE  CHAIRMAN  (speaking  in  French).  —  I  have  to  thank  Sir  Hubert  Llewellyn 
Smith,  the  British  Delegate,  for  his  very  excellent  statement,  by  means  of  which  we 
have  had  borne  in  upon  us  the  utility  of  referring  matters  of  this  kind  to  consideration 
by  a  sub-committee.  I  consider  that  the  conciliatory  spirit  manifested  by  this  Sub- 
Committee  does  honour  not  only  to  the  Conference  but  also  to  the  League  of  Nations. 

M.  SERRUYS  (France;  speaking  in  French).—  It  is  a  very  pleasant  duty  forme 
to  have  to  thank  our  Rapporteur,  not  only  for  the  statement  which  he  has  just  made 
on  an  exceptionally  complex  matter,  but  also  for  the  laborious  work  which  he  under- 
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took  in  the  Sub-Committee,  and  especially  for  the  spirit  in  which  he  carried  it  through. 
The  result  arrived  at  is  similar  to  that  which  I  outlined  before  the  Committee  at  some 
length  when  reviewing  the  situation  on  Friday  afternoon. 

The  agreement  which  has  just  been  reached  on  the  subject  of  Article  10  is  the  best 
possible  guarantee  of  the  spirit  of  conciliation  and  practical  achievement  which  animates 
this  Conference,  but  if  we  have  arrived  at  this  result  it  is  in  a  large  measure  owing  to  the 
determination  and  clear-sightedness  of  our  Rapporteur.  I  am,  I  think,  voicing  the 
feelings  of  all  of  us  in  tendering  him  our  hearty  thanks.  ' 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  only  rise  to  express  my  thanks 
to  the  Rapporteur  for  the  able  manner  in  which  he  has  presided  over  the  meetings  of 
our  Sub-Committee.  The  proposal  on  the  subject  of  Article  10  which  is  now  before 
the  assembly  gives  the  greatest  satisfaction  to  the  Chilian  Delegation,  which  concurs 
heartily  in  the  agreement  reached. 

M.  MATSUDA  (Japan;  speaking  in  French).  — ■  I  should  like,  on  behalf  of  the 
Japanese  Delegation,  to  pay  a  tribute  to  the  Rapporteur.  The  efforts  of  our  British 
colleague,  Sir  Hubert  Llewellyn  Smith,  as  Rapporteur  of  the  Sub-Committee,  are 
worthy  of  the  highest  praise.  Unfortunately,  the  Japanese  Delegation,  which  put 
forward  a  proposal  at  the  last  meeting,  cannot  accept  the  principle  of  the  new  draft  as 
submitted  to  the  Conference.  Japan  wishes  to  maintain  the  principle  of  freedom, 
purely  and  simply,  for  all  transit,  as  advocated  last  time. 

The  matter  must  be  considered  from  two  points  of  view, — that  of  previous 
treaties  and  that  of  future  ones.  The  Japanese  view  is  that  when  any  exception 
has  once  been  admitted,  the  fundamental  principle  suffers,  and  the  object  of  the  Con- 
vention is  wholly  destroyed.  It  may  be  said  that  previous  agreements  are  justified 
by  very  special  and  exceptional  circumstances,  and  that  the  past  is  thus  approximated 
to  the  present,  but  a  meticulous  study  is  needed  in  order  to  prove  the  special  circum- 
stances, and  if  this  be  not  done,  I  am  convinced  that  many  doubtful  cases  will  subsist,  for, 
as  you  have  seen,  agreements  in  the  past  were  not  inspired  by  the  same  principles  as 
those  we  are  now  discussing.  The  Japanese  Delegation  holds,  therefore,  to  its  original 
proposition  not  to  allow  any  exception  to  the  terms  of  the  text,  but,  if  any  States 
consider  the  maintenance  of  certain  existing  treaties  to  be  indispensable,  the  Japanese 
Delegation  proposes,  in  order  to  effect  a  compromise,  to  subject  these  treaties  to  minute 
and  careful  study.  With  regard  to  treaties  in  the  future,  we  think  they  could  without 
difficulty  be  drawn  up  in  accordance  with  the  principle  of  the  present  Convention. 

To  sum  up,  an  important  exception  to  the  principle  having  once  been  admitted,  the 
Convention  will  have  very  little  or  no  value. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  The  solution  adopted  approximates 
nearly  to  that  proposed  by  Italy,  taking  as  it  does  the  form  of  a  distinction  between  the 
past  and  the  future.  By  accepting  Sir  Hubert  Llewellyn  Smith's  text  the  Italian  Dele- 
gation has  manifested  a  desire  for  conciliation.  The  Delegation  notes  the  declaration 
to  the  effect  that  amongst  the  Powers  which  have  concluded  a  Convention  with  one 
or  more  other  Powers,  none  is  obliged  to  abrogate  any  treaty  merely  upon  the  request 
of  a  signatory  Power,  but  need  only  examine  the  possibility  of  bringing  it  into  accord 
with  the  Convention  on  Freedom  of  Transit. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  I  should  like 
to  know  whether  by  the  words  Conventions,  Agreements  and  \Treaties  concluded... 
in  regard  to  Transit,  it  is  intended  to  include  certain  provisions  in  treaties  which  do 
not  deal  exclusively  with  transport  questions.  Are  Health  Conventions,  Treaties 
of  Peace,  or  Commercial  Treaties,  which  contain  provisions  relating  to  Transit,  to  be 
considered  as  included  in  this  declaration? 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain;  Rapporteur).—  A  convention 
containing  provisions  on  transit  is  considered  to  be  a  convention  relating  to  transit. 
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M.  FEKNANDEZ  V  MEDINA  (Uruguay;  speaking  in  French).  -  Thank  you  for 
your  explanation. 

THE  CHAIRMAN  (speaking  in  French).  —  Does  anyone  else  wish  to  speak  on  the 
suhjeet  of  the  new  draft  of  Articles  10  and  11? 

The  Rapporteur  will  he  kind  enough  to  say  a  few  words  on  the  suhjeet  of  the  date 
left  hlank  in  the  first  paragraph. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain;  Rapporteur).  —  I  omitted  to 
call  the  attention  of  the  Conference  to  the  fact  that  in  line  3  of  Article  10  there  is  a 
date  left  blank  which  ought  to  be  fdled  in.  I  do  not  know  whether  the  Conference 
feels  disposed  to  fix  this  date  now,  or  to  leave  it  to  be  filled  in  by  the  Drafting  Com- 
mittee when  the  latter  has  determined  the  form  which  the  Convention  is  to  take. 

Although  our  Sub-Committee  discussed  the  subject  at  some  length,  I  do  not  think 
we  have  any  collective  proposal  to  make,  and  if  I  make  a  suggestion,  it  is  simply  in 
my  own  name.  We  are  all  agreed  that  the  date  must  be  one  not  too  far  in  the  future. 
The  date  of  the  coming  into  force  of  this  Convention  is  certainly  unsuitable,  for  the 
reason  that  a  considerable  period,  which  may  extend  to  several  months  or  even  to  a 
year  or  more,  sometimes  elapses  before  ratification  takes  place,  and  this  period  could 
be  utilised  for  the  drawing  up  of  new  conventions  which,  by  the  terms  of  the  present 
draft,  would  fall  under  the  heading  of  '-'existing  conventions",  and  would  therefore  be 
maintained  in  force.  Clearly  such  a  condition  of  affairs  cannot  be  contemplated. 
Perhaps  April  1st  would  be  rather  too  early  a  date,  but  I  suggest  that  it  should  be  not 
later  than  May  or  June. 

I  must  add  that  1  greatly  regret  to  hear  the  declaration  made  by  the  Japanese 
Delegate.  The  Japanese  Delegate  was  a  member  of  our  Sub-Committee;  he  attended 
its  meetings  and  was  entirely  in  agreement  with  the  decision  arrived  at,  which  was 
referred  to  a  small  Drafting  Committee  to  be  put  into  shape.  I  am  sorry  to  hear  that 
he  now  wishes  to  revert  to  a  text  the  principle  of  which  is  entirely  different.  It  may 
be  that  I  misunderstood  his  statement,  and  that  it  was  merely  to  the  effect  that  he 
would  have  preferred  the  alternative  solution,  but  I  was  certainly  under  the  impression 
that  he  was  in  agreement.  Had  I  thought  that  there  was  an  acute  divergence  of  view 
upon  the  question  of  principle,  I  should  not  have  informed  the  Conference  that  the  Sub- 
Committee  was  unanimous  in  its  conclusion.  Perhaps  the  Japanese  Delegate  will  tell 
us  whether  I  am  right  in  thinking  that,  in  spite  of  the  statement  of  his  views  which 
he  made,  he  nevertheless  supports  the  general  view  taken  by  the  Sub-Committee  and, 
I  think  I  may  say,  by  the  Conference,  and  would  not  oppose  the  decision  upon  which 
we  agreed. 

M.  MATSUDA  (Japan;  speaking  in  French).  — -  If  I  am  asked  whether  the  text  as 
now  drafted  concords  with  the  Japanese  proposal,  then,  much  as  we  regret  it,  I  must 
reply  that  it  does  not.  Our  proposal  is  very  simple  and  very  clear,  and  by  its  terms 
no  exception  is  admitted.  If  this  view  is  not  confirmed  then,  in  our  opinion,  every 
treaty  concluded  up  to  the  coming  into  force  of  this  Convention  ought  to  be  set  down 
in  the  text  itself.  If  I  were  allowed  to  formulate  a  proposal  in  this  connection,  I  should 
ask  that  this  list  be  added  to  the  first  paragraph  of  Article  1 . 

M.  SERRUYS  (France;  speaking  in  French).  —  May  I  briefly  explain  how  the 
compromise  was  reached.  I  will  ask  our  Japanese  colleague  to  follow  attentively  the 
short  statement  I  am  going  to  make,  which  would  appear  to  me  fully  to  meet  his  diffi- 
culty. 

Why  did  the  Sub-Committee  take  up  a  different  point  of  view  from  that  contained 
in  the  Green  Book?  At  the  beginning  there  was  a  conflict  between  the  various  views 
held  in  the  Conference.  We  speedily  came  to  the  conclusion  that  it  was  not  so  much 
a  question  of  theory  as  of  producing  a  Convention  likely  to  endure.  Looking  at  the 
question  from  the  practical  side,  we  discarded  the  idea  of  lists  as  being  impracticable, 
and  the  principle  that  the  Convention  should  he  a  practical  one  was  the  sole  aim  on 
both  sides. 
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When,  following  the  lines  of  the  Green  Hook,  it  was  laid  down  that  existing  treaties 
should  be  abrogated  wholesale,  it  was  fully  understood  that  this  was  an  entirely  theore- 
tical point  of  view,  and  that  the  danger  attending  the  carrying  out  of  such  a  measure 
would  be  considerable;  this  procedure  was  accordingly  modified  without  delay  by  the 
introduction  of  the  idea  of  lists.  Such  was  the  motive  prompting  the  transition  from 
the  realm  of  theory  to  that  of  practice  and  of  history.  At  the  time  when  the  Green 
Hook  was  written,  the  danger  passed  unsuspected, — although  indeed  there  were  those 
who  did  perceive  it,  and  avowed  as  much  to  me — but  it  was  necessary  to  establish 
a  theory,  and  accordingly  a  compromise  was  made.  First  the  obligation  was  declared 
to  be  general,  and  then  the  most  dangerous  form  was  adopted  for  the  maintenance  of 
treaties, — that  of  ne  varietur  maintenance  of  treaties  by  a  body  lacking  sufficient 
authority  to  sanction  international  conventions.  It  was  first  decided  that  there  was 
to  be  general  abrogation,  and  then  a  purely  negative  proposal  was  put  forward  involv- 
ing the  maintenance  ne  varietur  of  a  host  of  conventions  upon  which  the  assembly  was 
not  competent  to  give  a  verdict  and  which  therefore,  it  was  unable  to  register. 

One  thing  was  said  and  another  done. 

We  were  then  faced  with  the  alternative  theory.  The  system  of  all-round  main- 
tenance of  treaties  also  resulted,  in  many  cases,  in  a  negation  of  the  principles  of  the 
Convention.  Accordingly,  we  arrived  at  a  compromise  based  on  a  practical  concep- 
tion of  historical  evolution.  We  said  :  The  conventions  shall  be  maintained;  we  are  not 
going  to  throw  disorder  into  a  statutory  contract  which  may  have  cost  a  country  some 
considerable  amount  of  trouble  to  establish  and  which,  as  far  as  world-peace  is  con- 
cerned, constitutes  a  surer  guarantee  than  the  modification  of  certain  transport  clauses 
which  might  occur  here  and  there  in  the  statute.  We  said  :  By  maintaining  conven- 
tions in  force,  we  have  no  wish  to  perpetuate  irrevocably  the  present  state  of  affairs. 
We  came  here  in  order  to  accomplish  progress,  and  we  want  to  see  that  progress  accom- 
plished. Side  by  side  with  the  system  of  maintenance  in  force  of  treaties  we  introduced 
a  corrective  by  saying  :  By  reason  of  this  very  maintenance,  the  Contracting  Powers 
undertake,  as  soon  as  circumstances  permit,  to  adapt  the  present  system  to  that  ideal 
at  which  we  are  all  aiming.  May  I  be  permitted  to  observe  to  our  Japanese  colleague 
that  the  estab'ishment  of  lists  of  treaties  to  be  maintained  in  force  might  well  prove 
the  negation  of  certain  of  our  principles,  whereas  the  system  of  adaptation  as  proposed 
constitutes  the  progressive  and  logical  achievement  of  our  plan.  Such  at  least  was 
the  intention  of  those  who,  although  holding  opposite  views,  yet  came  to  an  understand- 
ing, and  1  hope  that  our  Japanese  friends,  in  virtue  of  their  habitual  calm  philosophy 
and  their  steady  advance  along  the  road  of  progress,  will  be  prompt  to  appreciate  the 
motives  by  which  we  were  guided. 

M.  MATSUDA  (Japan;  speaking  in  French).  —  I  hope  I  may  be  excused  for  speak- 
ing thus  often,  but  there  are  two  things  which  I  should  like  to  explain;  the  question 
was  referred  to  a  Committee  of  five  or  six  members  who  were  to  meet  at  five  o'clock 
this  afternoon.  I  was  present  and  made  the  proposal  which  I  explained  just  now.  It 
has  been  necessary  for  me  to  say  this,  in  order  that  the  procedure  followed  might  be 
known. 

The  second  matter  which  I  should  like  to  explain  is  the  following  : — if  we  propose 
to  retain  the  enumeration  in  the  first  paragraph  of  Article  10,  it  is  because  in  our 
opinion  the  adoption  of  the  text  in  its  present  form  might  lead  to  doubt  as  to  the  mean- 
ing, owing  to  the  fact  that  some  of  the  treaties  previously  concluded  did  not  follow 
the  principles  which  we  are  here  laying  down,  whilst  certain  of  the  clauses  contained 
in  them  may  even  be  in  opposition  to  those  principles,  and  I  cannot  but  consider, 
therefore,  that  the  best  means  of  avoiding  any  conflict  would  be  to  maintain  the  system 
of  enumeration.  1  am  no  prophet,  but  I  persist  in  my  view  that,  in  the  event  of  our 
system  being  rejected,  there  will  always  be  the  risk  of  disputes  arising.  I  was  anxious 
to  explain  (he  situation  folly  in  order  to  avoid  any  misunderstanding. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain;  Rapporteur).  -•  I  should  like  to 
say  at  once  that  in  referring  to  my  regret  at  the  attitude  of  the  Japanese  Delegate,  1 
was  excusing  myself  for  having  given  to  the  Conference  the  impression  that  the  Sub- 
Committee  had  been  unanimous  in  its  conclusion,  rather  than  giving  my  own  opinion 
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upon  the  views  expressed  by  the  Japanese  Delegate,  who  is  fully  entitled  to  register 
his  dissent  from  that  conclusion.  With  regard  to  M.  Matsuda's  remarks,  his  account 
of  what  happened  at  the  Sub-Committee  is  perfectly  correct  except  for  one  small  detail, 
which  was  perhaps  not  sufficiently  emphassied,  namely,  that  before  the  small  Drafting 
Committee  met  and  began  its  task,  the  plenary  Committee  had  decided  that  the 
principles  to  be  embodied  in  the  draft  should  not  be  those  advocated  by  the  Japanese 
Delegation, — and,  I  may  say,  to  some  extent  by  the  British  Delegation;  for  I  do  not 
wish  to  conceal  from  the  Conference  that  it  has  needed  a  good  deal  of  concession  on 
the  part  of  the  British  Delegation  to  arrive  at  this  compromise.  The  question  of  prin- 
ciple was  settled,  therefore,  before  the  small  Drafting  Committee  entered  upon  its  la- 
bours, and  all  that  we  intended  to  do  this  afternoon  was  to  see  whether  that  Committee 
had  successfully  embodied  in  its  draft  the  principles  already  agreed  upon.  I  wish  to 
make  this  quite  clear. 

If  my  colleagues  concur,  I  think  it  will  be  possible  to  give  some  satisfaction  to  the 
Japanese  Delegate  with  regard  to  his  very  reasonable  request  that  there  should  be  a  list 
of  conventions  already  existing.  I  do  not  think  it  possible  to  include  this  list  in  our 
Convention,  but,  although  I  have  not  yet  consulted  my  colleagues,  I  see  no  objection 
to  stipulating  that  the  Contracting  States  must  undertake  to  supply  the  Secretary- 
General  of  the  League,  at  the  earliest  possible  moment,  with  a  list  of  the  conventions 
in  which  they  are  interested.  The  Secretary-General  would  then  prepare  a  complete 
list  and  circulate  it  among  the  Contracting  States.  A  procedure  of  this  kind  should 
go  some  distance  towards  meeting  the  views  of  the  Japanese  Delegation. 

M.  SERRUYS  (France;  speaking  in  French). —  A  proposal  has  just  been  made  to 
us  towards  which  I  should  like  to  make  my  attitude  perfectly  clear.  The  system  pre- 
viously laid  down  involved  the  abrogation  of  existing  conventions  and  the  drawing  up 
of  a  list  of  the  conventions  to  be  maintained  in  force,  whereas  the  system  which  has 
now  met  with  favour  consists  in  the  maintenance  of  existing  conventions,  together 
with  an  undertaking  to  adapt  them;  and  now  a  third  system  is  laid  before  us, — the 
maintenance  of  existing  conventions,  coupled  with  the  drawing  up  and  communication 
to  the  Secretariat  of  a  list  of  conventions  which  interest  particular  States.  This  pro- 
posal appears  to  me  unacceptable  in  two  respects.  In  the  first  place,  if  a  State  wishes 
to  communicate  certain  conventions,  they  must  be  those  which  that  State  itself  wishes 
to  maintain,  and  of  which  it  supplies  a  list  for  our  information.  In  that  case  I  see  no 
objection.  I  am  quite  ready  to  approve  of  the  Secretary-General's  being  informed 
by  every  State  represented  of  the  conventions,  which  that  State  wishes  to  maintain 
in  force,  provided  this  be  done  for  purposes  of  information  and  that  it  does  not  involve 
any  pledge,  and  provided  also  that  the  conventions  in  question  have  been  concluded 
by  the  State  itself,  and  are  not  merely  conventions  passed  by  other  States,  in  which 
it  may  be  interested.  There  is  a  distinction.  A  State  is  to  provide  a  list,  not  of 
conventions  which  interest  it  concluded  between  other  States,  but  of  conventions  which 
it  has  actually  concluded. 

There  is  another  rather  subtle  point  which  should  be  stressed.  It  is  that,  if  it  is 
considered  desirable  to  know  what  conventions  are  maintained  in  force  by  a  State,  the 
notification  must  be  made  for  information  only,  and  must  not  be  looked  upon  as  being 
in  any  way  a  condition  of  the  maintenance  of  such  conventions.  It  must  be  nothing 
more  than  a  piece  of  information  with  regard  to  a  decision  taken,  and  must  not  imply 
anything  else.     With  this  reservation  I  can  accept  Sir  Hubert's  view. 

THE  CHAIRMAN  (speaking  in  French).  —  Does  the  Rapporteur  agree  with 
M.  Serruys'  proposal  ? 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain;  Rapporteur).  —  I  do,  as  far  as 
the  correction  of  the  language  is  concerned.  By  "conventions  in  which  they  are 
interested"  I  meant  conventions  to  which  they  were  parties.  I  agree  with  M.  Serruys 
on  that  point.  I  also  agree  with  him  that  the  list  of  existing  conventions  should  only 
be  circulated  for  the  information  of  the  Contracting  States.  1  think  there  should 
not  be  a  list  of  the  conventions  which  the  Contracting  States  desire  should  remain  in 
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force,  but  that  there  should  simply  be  the  statement  of  fact.     I  should  like  to  know 
whether  this  interpretation  meets  the  views  of  the  Japanese  Delegate. 

M.  SERRUYS  (France;  speaking  in  French).  —  1  fully  agree. 

THE  CHAIRMAN  (speaking  in  French).  —  Is  the  Rapporteur's  proposal  satis- 
factory to  M.  Matsuda? 

M.  MATSUDA  (Japan;  speaking  in  French).  —  If  I  understand  my  British  collea- 
gue aright,  he  is  in  favour  of  those  States  which  desire  to  maintain  previous  agreements 
in  force  informing  the  Secretary-General  of  the  League  of  Nations.  I  agree  that  the 
information  may  be  necessary  for  the  purpose  of  maintaining  such  treaties  in  force, 
and  on  this  understanding  I  could  support  Sir  Hubert  Llewellyn  Smith's  proposal. 
If,  however,  the  information  is  to  be  subjected  to  an  interpretative  examination  by  the 
Secretary-General,  with  a  view  to  ascertaining  whether  such  and  such  convention  is 
in  accord  or  not  with  the  provisions  of  the  present  Convention,  then  I  cannot  agree. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain;  Rapporteur).  —  M.  Matsuda' s 
proposal  is  entirely  different  from  my  own,  and  I  am  afraid  we  must  conclude  that  my 
proposal  will  not  meet  his  difficulty.  I  had  understood  him  to  say  that  it  would  tend 
to  prevent  misunderstanding  if  a  list  of  treaties  were  communicated.  I  was  impressed 
by  this  argument,  and  proposed  that  a  list  should  be  drawn  up,  not  of  those  treaties 
which  various  States  may  desire  to  maintain  in  force,  but  ot  treaties  actually  in  force. 
Each  State  could  then  have  made  what  examination  of  them  it  pleased,  but  I  did  not 
contemplate  their  forming  the  subject  of  examination  on  the  part  of  the  Secretariat 
of  the  League  of  Nations. 

THE  CHAIRMAN  (speaking  in  French).  —  I  think  that  the  Conference  is  now 
sufficiently  clear  as  to  the  different  views  held  with  regard  to  this  question.  Unless 
anyone  else  wishes  to  speak,  I  propose  that  we  now  proceed  to  vote. 

M.  SERRUYS  (France;  speaking  in  French).  —  If  1  understand  aright,  the  idea 
held  by  my  British  colleague  is  that  the  submission  of  a  list  to  the  Secretariat-General 
should  be  optional,  not  compulsory. 

THE  CHAIRMAN  (speaking  in  French).  —  We  will  now  vote  on  the  text  of  Arti- 
cles 10,  11  and  12  as  comprised  under  Articles  10  and  11. 

The  Articles  were  adopted  by  27  votes  to  2. 

THE  CHAIRMAN  (speaking  in  French).  —  If  the  Conference  agrees  to  adopt  the 
proposal  made  by  the  Rapporteur  to  refer  the  Preamble  with  the  other  amendments 
to  the  Drafting  Committee,  that  would,  I  think,  be  the  simplest  method,  and  a  decision 
could  thus  be  arrived  at  with  regard  to  the  Preamble. 

This  was  agreed. 

Dr.  Simon  PLANAS  SUAREZ  (Venezuela;  speaking  in  French).  —  Whilst  the 
draft  Convention  on  Transit  is  under  discussion,  and  particularly  when  Article  10  has 
just  been  adopted,  I  have  the  honour  to  make  the  following  general  statement  on  the 
legal  and  conventional  regime  obtaining  in  my  country. 

The  liberal  tradition  and  the  just  and  hospitable  character  of  the  Venezuelan  people 
have  ever  found  true  expression  in  the  principles  which  inspire  their  legislation,  and  in 
the  method  governing  the  practical  application  of  those  principles. 

Venezuela  is  not  a  military  Power;  her  future  is  guarded  only  by  sentiments  of  jus- 
tice, of  freedom  and  of  loyalty,  and  of  trust  in  a  mutual  respect  for  sovereign  rights. 
My  country  occupies  both  a  vast  extent  of  territory  and  an  excellent  geographical 
situation,  combined  with  the  inexhaustible  wealth  of  a  fertile  soil ;  and  for  this  reason 
Venezuelan  statesmen  have  never  had  to  care  for  anything  other  than  the  encourage- 
ment of  the  growth  of  their  fatherland  through  the  increased  labour  of  her  people. 
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Their  generous  spirit  is  free  from  every  description  of  prejudice  or  antagonism,  because 
they  have  not  inherited  racial  or  religious  feelings  of  this  kind.  The  immense  terri- 
tory contained  within  our  frontiers  provides  space  for  the  wide  and  legitimate  aspira- 
tions of  a  community  which  is  advancing  steadily  along  the  broad  path  of  progress 
towards  a  high  civilisation, — the  only  goal  desired  by  this  young  and  vigorous  nation. 
We  shall  always  fight  valiantly  and  unyieldingly  as  we  have  always  fought,  to  keep,  in 
the  international  commonwealth  of  civilisation,  that  place  to  which  we  have  attained 
by  conquest  and  which  is  our  due,  nor  shall  we  fail  to  accord  co-operation  to  other  na- 
tions, in  so  far  as  the  special  conditions  of  our  country  permit.  Thus  Venezuela  has 
ever  answered  the  call  to  participate  in  all  those  works  of  progress  which  characterise 
modern  civilisation,  nor  has  she  failed  to  give  her  support  to  every  form  of  progress  in 
the  realms  of  law,  or  to  any  other  project  calculated  to  promote  a  more  intense  and 
fruitful  international  life.  For  we  have  always  taken  the  view  that  a  people's  great- 
ness cannot  exist  apart  from  the  forward  march  of  the  world  in  general, — though 
within  the  limits  of  the  relations  established  by  law  between  the  different  branches 
of  organised  society.  In  this  way  only  can  every  legitimate  interest  grow  and  thrive, 
and  the  co-operation  which  should  naturally  exist  in  all  the  spheres  of  human  labour 
and  moral  intercourse  be  established  upon  the  firm  basis  of  increased  usefulness  to 
mankind.  We  cannot  and  we  must  not  thwart  the  natural  laws  governing  the  expan- 
sion of  peoples.  Any  situation  which  has  been  artificially  created  cannot  but  rest  upon 
uncertainty,  and  cannot  be  calculated  to  produce  good  results  arising  from  human 
effort,  whether  from  the  isolated  labours  of  one  man  or  from  the  combined  efforts 
of  all ;  and  that  truth  applies  even  more  when  we  come  to  deal  with  commercial  and 
economic  relations,  which  invariably  necessitate  special  measures  in  accordance,  in 
every  case,  with  the  conditions  of  each  country,  and  one  may  even  say  continent, — its 
requirements  for  domestic  consumption  and  the  nature  of  its  products — which 
constitute  the  foundation  necessary  for  all  commercial  exchange.  Nor  must  we  leave 
out  of  consideration  the  facilities  it  may  possess  lor  developing  and  stabilising  its 
natural  wealth. 

This  is  a  question  no  less  complicated  than  difficult,  for  the  reason  that  there  may 
be  many  different  aspects  of  it  dependent  upon  various  considerations,  such  as  geo- 
graphical situation,  means  of  communication,  distance  between  densely  populated 
centres,  particular  characteristics,  customs  and  needs  of  different  nations, — not  to 
mention  many  other  circumstances  bearing  more  or  less  directly  on  a  subject  which 
has  such  a  decisive  influence  on  the  history  of  a  State. 

Our  legislation  is  based  upon  important  national  and  even  continental  interests, 
upon  the  essential  factors  for  world-wide  progress,  and  the  necessities  imposed  by  the 
daily-increasing  development  of  our  international  commerce, — all  applied  in  the  same 
spirit  of  broadmindedness,  freedom  and  altruism,  to  which  we  owe  the  very  praise- 
worthy results  already  achieved.  It  is  to  this  unity  of  effort,  of  sympathy  and  of 
interests,  so  necessary  for  the  object  pursued, — that  of  extending  and  strengthening 
its  economic  relations  with  friendly  States— that  my  country  owes  it  that  she  can  to- 
day boast  a  state  of  prosperous  commerce  and  flourishing  agriculture,  combined  with 
stable  economic  conditions,  all  of  which  not  only  give  constant  occasion  for  increased 
effort,  but  also,  attract  considerable  foreign  capital,  which  can  ever  be  sure  of  meeting 
in  Venezuela  a  warm  welcome  and  an  assurance  of  all  necessary  guarantees. 

Our  import  tariffs  are  identical  for  every  country,  whether  commercial  treaties 
have  or  have  not  been  concluded  with  them,  whilst  goods  are  exported  free  of  any  tax. 
Legislation  in  Venezuela  has  never  been  prompted  by  selfish  or  exclusive  principles. 
Foreigners  enjoy  in  my  country  the  same  civil  rights  as  our  own  subjects,  and  every 
flag  receives  equal  treatment  in  our  ports ;  our  customs  regulations  do  not  authorise 
the  investigation  of  the  commercial  origin  of  goods  which  are  under  examination,  and 
our  fiscal  measures  do  not  go  beyond  the  requirements  occasioned  by  the  vital  needs 
of  the  country,  being  confined  to  such  measures  as  every  Government  is  bound  of  right 
to  take,  so  far  as  they  may  serve  to  guarantee  public  order,  maintain  social  calm  and 
prevent  smuggling.  Our  only  transit  trade  is  ( airied  on  with  Columbia  through 
the  ports  of  Maracaibo  and  Ciudad  Bolivar,  and  is  subject  to  the  same  regulations, 
formalities  and  procedure — with  the  exception  of  customs  duties— as  goods  required 
by  Venezuela  for  home  consumption.     Naturally  there  are  certain  indispensable 
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measures  which  have  had  to  be  included  in  our  legislation  and  in  our  special  regulations 
for  the  prevention  of  fraud,  in  order  to  avoid  the  possibility  of  goods  in  transit  remain- 
ing in  the  country  or  returning  to  it. 

Our  home  waters,  whether  rivers  or  sea,  are  open  to  the  navigation  of  all  countries, 
via  the  Orinoco  as  far  as  Ciudad  Bolivar,  and  via  the  Lake  of  Maraca'ibo  to  the  port 
of  that  name.  Outside  these  limits,  for  potent  reasons  which  can  be  easily  understood, 
navigation,  including  coastal  traffic,  is  confined  to  vessels  which  fly  the  national  flag. 
There  are  waterways  flowing  through  vast  stretches  of  country  not  only  sparsely 
populated,  but  even  sometimes  entirely  uninhabited,  where  trade  is  little  more  than 
a  name,  whilst  there  exist  regions  where  the  natural  conditions  all  but  forbid  any 
navigation  without  the  aid  of  very  considerable  artificial  improvements,  which  are 
only  likely  after  many  long  years  to  give  results  commensurate  with  the  effort  involved 
in  carrying  them  out.  In  a  word,  the  commercial  needs  ot  the  country  require  that 
such  works  should  be  embarked  upon  without  delay.  For  international  navigation 
many  different  kinds  of  services  are  required  moreover,  including  the  work  of  supervi- 
sion, services  for  ensuring  public  safety,  and  the  administrative  service  required  for  the 
carrying  out  of  fiscal  measures.  These  would  impose  upon  us  liabilities  of  which  we 
should  feel  the  burden  all  the  heavier  for  the  reason  that  they  would  be  unnecessary, 
and  it  is  for  this  reason  that  we  could  not  undertake  them.  Services  of  this  kind, 
involving  the  labour  necessary  for  the  safeguarding  of  navigation,  cannot  be  carried 
out  unless  they  are  definitely  called  for  by  the  needs  ot  trade,  and  also,  naturally, 
unless  there  is  the  expectation  that  that  trade  will  bring  with  it  compensation  in  some 
measure,  at  least,  for  the  expense  involved. 

But  friendly  relations  with  their  neighbours  constitute  a  very  special  bond  between 
nations  owning  a  common  frontier  line,  and  it  has  always  been  held  by  Venezuela  that 
it  is  incumbent  upon  her  to  tighten  the  bonds  of  close  friendship  by  which  she  is  atta- 
ched to  her  sister  Republics  of  the  American  Continent.  With  these  Republics 
we  have  relations  of  every  kind,  and  in  1859  a  Convention  of  Commerce  and  River 
Navigation  was  signed  between  Venezuela  and  Brazil,  whilst  it  was  again  Venezuela 
which  took  the  initiative  in  negotiations  with  the  Columbian  Republic,  negotiations 
which,  in  a  spirit  of  justice  and  of  realisation  of  the  benefits  which  would  accrue  to 
both  parties,  were  undertaken  with  a  view  to  concluding  a  Treaty  to  regulate 
navigation  on  waterways  common  to  both  countries,  and  to  deal  also  with  commerce 
and  transit  between  the  two  States.  It  is  on  similar  principles  that  Venezuela  origi- 
nally signed  and  is  still  carrying  out  the  stipulations  of  treaties  of  commerce  and  navi- 
gation with  various  other  countries. 

As  I  have  already  explained,  the  tradition  which  has  ever  inspired  Venezuela  in 
her  economic  relations  with  other  countries  is  that  which  has  since  been  expressed 
in  paragraph  (e)  of  Article  23  of  the  Covenant  of  the  League  of  Nations,  where  it  is 
laid  down  that  Members  will  make  provision  to  secure  and  maintain  freedom  of  commu- 
nications and  transit,  and  equitable  treatment  for  the  commerce  of  all  Members  of  the 
League.  In  our  country  no  distinction  is  made,  the  same  rights  being  accorded  to 
foreigners  as  to  nationals.  In  Article  23  itself,  we  read  that  the  principle  of  freedom 
in  all  matters  appertaining  to  communications  and  transit,  as  also  to  equitable  treat- 
ment lor  commerce,  is  subject  to  and  in  accordance  with  the  provisions  of  international 
conventions  existing  or  hereafter  to  be  agreed  upon.  The  aim  of  this  principle  of  the 
Covenant  would  appear  to  be  to  leave  to  Members  of  the  League,  by  means  of  inter  se 
conventions  and  domestic  legislation,  the  task  of  settling  the  regime  for  commerce 
in  general,  and  for  communications,  transport,  transit,  etc.,  and  it  is  precisely  in  this 
spirit  of  respect  for  the  principles  of  freedom  and  equity  that  the  various  States  must 
treat  with  each  other,  whilst  not  ignoring  their  own  mutual  interests  and  needs. 

In  conclusion,  may  I  repeat  once  again  that  Venezuela  has  by  a  series  of  legisla- 
tive measures  thrown  open  her  rivers  and  inland  waterways  without  distinction  to 
every  flag,  navigation  being  free  up  to  the  point  where  the  waterway  ceases  to  be 
accessible  to  it;  there  have  been  taken  into  consideration,  not  only  the  possibilities  of 
navigation  itself,  but  also  those  of  commercial  traffic,  whether  foreign  or  Venezuelan, 
combined  with  the  economic  conditions  peculiar  to  the  country,  and  the  natural  con- 
ditions of  her  waterways.  For  the  purpose  of  increasing  facilities  for  international 
trade,  there  is  now  under  consideration  a  scheme  for  the  establishment  of  a  free  port, 
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and  the  work  lias  already  been  begun.  Venezuela  is  not  only  careful  to  keep  in  force 
the  various  treaties  of  commerce  and  navigation  to  which  she  is  a  party  but  is  actua- 
ted by  the  wish  to  enter  into  any  further  agreements  which  may  seem  expedient  in  the 
future,  and,  with  this  object  in  view,  the  foreign  policy  of  my  country  will  continue 
to  be  inspired  by  its  traditional  principles  of  freedom  and  equity.  Such  agreements 
inter  partes,  whilst  corresponding  to  the  mutual  interests  and  needs  of  the  parties 
concerned,  must  not  lose  sight  of  the  principle  of  absolute  maintenance  of  the  sove- 
reign rights,  of  the  jurisdiction  and  of  the  administrative  autonomy  of  the  Republic. 
These  principles  are  fully  recognised  in  the  Covenant,  which  we  have  signed,  and 
therein  it  is  also  expressly  laid  down  that  international  conventions,  including  any 
which  may  be  entered  into  in  the  future,  are  valid  and  shall  be  kept  in  force,  whilst 
Article  23  of  the  Covenant  clearly  establishes  the  principle  of  a  conventional  regime 
founded  on  inter  se  treaties  between  the  different  States  Members  of  the  League  of 
Nations. 


ARTICLE  5  —  TOWAGE  —  DISCUSSION  OF  THE  ROUMANIAN  PROPOSAL 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  The  representatives  of  the 
Netherlands,  Roumanian  and  Serbian  Delegations  have  met  as  a  small  committee 
for  the  settlement  of  two  different  questions.  In  the  first  place,  the  new  text  which 
was  adopted  by  the  Sub-Committee  on  the  Polish  amendment  with  regard  to  to- 
wage (1),  lays  down,  amongst  other  things,  that  haulage  services  carried  on  as  mono- 
polies must  be  so  organised  as  not  to  hinder  the  free  transit  of  vessels.  The  Netherlands 
Delegate  desired  that,  in  view  of  the  fact  that  freedom  of  transit  was  mentioned,  there 
should  likewise  be  a  mention  of  the  conditions  of  equality  in  which  such  transit  should 
be  carried  out.  On  the  suggestion  of  General  Mance,  to  whom  we  owe  in  consequence 
a  debt  of  gratitude,  this  point  was  settled  by  the  omission  of  the  word  free.  In  this 
manner  no  mention  is  made  either  of  freedom  or  of  equality.  We  are  all  agreed  that 
in  abstaining  from  any  suich  mention,  and  by  simply  speaking  of  transit,  we  do  not 
cease  to  bear  in  mind  the  general  conditions  of  freedom  and  equality  which  lie  at  the 
foundation  of  all  the  articles  of  the  Convention.  1  will  once  more  read  the  text  of  the 
second  paragraph  in  the  form  proposed  by  the  Sub-Committee  : 

Any  haulage  service  established  as  a  monopoly  on  waterways  used  for  transit  must  be  so 
organised  as  not  to  hinder  the  transit  of  vessels. 

The  question  as  to  whether  and  in  what  conditions  such  service  may  be  established  is 
outside  the  scope  of  the  present  Convention. 

With  regard  to  the  second  point,  namely,  the  Roumanian  proposal  (2),  we  all 
agreed  not  to  add  another  paragraph  to  Article  13,  and  it  was  decided  by  a  majority 
to  propose  instead  an  additional  paragraph  to  Article  5,  to  read  as  follows  : 

It  is  clearly  understood  that  any  traffic  of  vital  importance  for  a  country,  including  inter- 
nal traffic,  as  well  as  import  and  export  traffic,  may  temporarily  be  given  priority  over  transit 
traffic. 

It  was  thought  that  this  sentence  would  be  more  in  place  under  Article  5. 

THE  CHAIRMAN  (speaking  in  French).  —  There  would  appear  to  be  a  difference 
of  opinion  on  this  subject.  Is  there  any  objection  to  inserting  the  proposal  at  the 
end  of  Article  2  ? 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  see  none. 

THE  CHAIRMAN  (speaking  in  French).  —  Are  you  willing  to  leave  the  Drafting 
Committee  to  decide  the  best  place  for  it? 


1)  See  p.  127. 

2)  See  p.  127. 


—    143    — 
M.  WINIARSKI  (Poland;  speaking  in  French).  —  Yes. 

THE  CHAIRMAN  (speaking  in  French).  —  Does  anyone  wish  to  speak  upon  this 
question? 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain;  Rapporteur).  —  Will  the  ques- 
tion of  towage,  upon  which  we  are  all,  1  think,  of  one  mind,  bo  dealt  with  independ- 
ently from  this  question? 

THE  CHAIRMAN  (speaking  in  French).  —  Certainly.  If  no  one  sees  any  objec- 
tion, a  vote  will  now  be  taken  on  the  towage  amendment. 

I  will  now  put  to  the  vote  that  amendment  in  the  form  which  you  have  just  heard. 

The  amendment  was  adopted  by  24  votes  to  none. 

THE  CHAIRMAN  (speaking  in  French).  —  The  amendment  is  unanimously 
adopted. 

We  now  have  to  vote  upon  the  following  text  (1)  : 

It  is  clearly  understood  that  any  traffic  of  vital  importance  for  a  country,  including  internal 
traffic,  as  well  as  import  and  export  traffic,  may  temporarily  be  given  priority  over  transit 
traffic. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain;  Rapporteur).  —  I  should  like 
to  ask  the  Polish  Delegate  a  question.  The  text  which  he  read  out  at  the  last  meeting, 
and  which  received  very  general  approbation,  contained  certain  words  which  I  see 
are  omitted  from  the  version  just  read,  and  I  should  like  to  ask  him  if  he  sees  any 
objection  to  restoring  them.  I  refer  to  the  words  transit  traffic  of  minor  economic 
importance ;  1  think  the  text  thus  worded  would  meet  with  the  desired  unanimity. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  We  accept  Sir  Hubert 
Llewellyn  Smith's  suggestion. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  The  Swiss  Delegation 
would  regret  very  much  to  see  these  words  included  in  the  Convention.  We  hold 
the  view  that  they  would  serve  no  good  purpose.  The  whole  attitude  of  the  Conven- 
tion, to  which  expression  is  given  at  the  beginning  of  the  text,  recognises  that  the 
interests  of  a  country  through  which  transit  takes  place  must  be  reconciled  with  those 
of  transit  traffic  itself.  The  road  to  conciliation  does  not  lie  in  the  adoption  of  a  form 
of  words  such  as  this,  but  in  some  version  of  the  text  which  would  give  satisfaction  to 
the  views  expressed  by  our  colleagues.  The  text  now  before  us  seems  to  us  totally 
to  ignore  the  fact  that  every  State  which  is  now  so  desirous  of  its  own  needs  being 
taken  into  consideration  ought  to  realise  that  it  may  any  day  find  itself  in  the  position 
ol  a  State  which  needs  transit  for  its  own  traffic.  It  is  in  that  direction  that  we 
ought  all  to  seek  for  a  solution  more  likely  to  meet  with  agreement  than  the  one 
now  proposed.  This  is  not  the  first  time  that  we  have  expressed  this  view  to  our 
Serbian  and  Roumanian  colleagues.  We  explained  to  them  in  Paris  the  reason  why 
the  proposals  they  then  made  on  the  subject  were  too  one-sided,  taking  too  little 
into  account  the  common  need  of  all,  and  even  the  interests  of  their  own  country,  and 
it  is  therefore  to  be  regretted  that  we  should  be  obliged  once  again  to  explain  why  we 
cannot  accept  the  amendment  now  before  us. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  It  is  with  infinite  regret 
that  I  too  cannot  accept  this  text ;  I  am  in  complete  agreement  with  the  Swiss  Delegate 
on  the  subject,  and  I  think  that  this  view  will  be  shared  by  all  the  land-locked  States. 
1  really  am  of  the  opinion  that  the  present  text  is  a  most  dangerous  one,  and  would  be 
calculated  to  jeopardise  our  Convention.  Every  national  interest  is  already  amply 
protected  by  the  sentence  recognising  vital  interests  which,  upon  the  motion  of  the 
French  Delegate,  was  included  in  the  Convention.     It  constitutes  a  guarantee  which  is 


(1)  See  p.  131. 
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quite  sufficient,  and  any  restrictions  concerning  the  application  of  the  Convention 
should  be  confined  exclusively  to  occasions  of  emergency,  when  vital  interests  are  at 
stake.  To  discriminate  with  regard  to  the  respective  importance  ol  different  classes 
of  traffic  would  he  a  procedure  to  the  last  degree  indefinite,  and  as  for  entrusting  the 
process  of  discrimination  entirely  to  the  States  through  whose  territory  the  transit 
takes  place,  it  would  be  distinctly  dangerous,  and,  I  must  say,  though  I  am  sorry  to 
do  so,  utterly  inadmissible.  1  sincerely  believe  that  every  State  will  be  able  to  judge 
in  practice,  by  applying  the  principles  of  the  Convention,  how  far  it  may  reconcile 
its  own  needs  with  those  of  traffic. 

M.  CAKACOSTEA  (Houmania;  speaking  in  French).  -*-  1  will  repeat  M.  Semiys' 
cwn  saying  :  "We  are  doing  ill  we  can  to  make  the  Convention  a  durable  one.''-  In 
order  to  do  this,  it  will  be  necessary  to  make  some  small  concessions.  In  agricultural 
countries  like  Roumania,  when  in  the  month  of  November  the.  peasants  and  agricul- 
tural workers  stand  waiting  for  trucks  to  carry  their  produce  to  the  gates  of  the  Da- 
nube, knowing  that  when  winter  comes  the  river  will  freeze,  if  they  see  trains  passing 
through  the  stations  loaded  with  goods  in  transit,  there  will  be  risings,  and  then  traffic 
in  transit  will  in  its  turn  be  forcibly  held  up.  If  you  want  to  make  a  durable  Conven- 
tion, you  must  admit  the  right  of  certain  States  at  certain  periods  to  claim  priority 
for  their  own  traffic. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  The  Belgian  Delegation  cannot 
modify  its  attitude  of  this  morning.  I  fully  appreciate  the  explanation  given  by  our 
Roumanian  colleague,  but  I  still  consider  that  to  introduce  a  principle  of  this  nature 
into  the  Convention  would  be  to  go  against  the  very  principles  which  underlie  that 
Convention.  I  propose,  therefore,  that  the  passage  should  be  included  in  the  records 
of  the  meeting;  if  it  were  admitted  into  the  Convention,  I  should  not  vote  for  the  latter. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  -•  I  am 
sorry  to  find  myself  in  opposition  to  a  certain  number  of  delegates,  in  particular  to 
the  Belgian  and  Czecho-Slovak  Delegates.  I  notice  with  satisfaction,  however,  that 
the  British  Delegate  has  shown  a  conciliatory  spirit  by  accepting  our  proposal.  In 
our  opinion  this  proposal  does  not  offer  any  restriction  to  freedom  of  transit.  We  have 
no  intention  of  introducing  any  such  restriction.  All  that  we  are  asking  for  is  the 
recognition  of  the  lawful  rights  of  certain  countries  on  occasions  of  emergency. 

I  would  like  it  to  be  noticed  that  the  speakers  in  this  debate  may  be  divided  into 
two  classes, — those  representing  countries  the  products  of  which  are  not  subject  to 
deterioration,  and  which  allow  of  a  more  regular  system  of  export, — that  is  to  say,  goods 
which  can  be  forwarded  at  any  and  every  season — and  those,  including  ourselves, 
who  represent  countries  which  transport  products  of  a  perishable  nature,  which,  if 
subject  to  the  smallest  transport  delay,  are  bound  to  suffer  depreciation  and  even  loss, 
whilst  the  population  standing  in  need  of  them  also  suffers  from  any  delay  in  delivery. 
There  is  no  question  here  of  land-locked  States;  the  important  point  to  know  is  not 
whether  a  State  is  land-locked  or  not,  but  what  is  the  nature  of  its  products, — whether 
they  are  subject  to  depreciation  or  not.  We  have  suffered  much  in  this  way,  and  it 
is  lor  this  reason  that,  far  from  imposing  any  obstacle,  we  are  only  too  anxious  to  grant 
facilities  to  land-locked  States.  It  has  been  said  by  the  Czecho-Slovak  Delegate  that 
the  French  proposal  provides  for  such  contingencies,  but  I  explained  fully  this  morning 
that  it  does  not  do  so,  for  the  reason  that  they  are  exceptional  cases;  the  French  pro- 
posal is  directed  towards  interests  other  than  those  which  the  Roumanian  Delegation 
and  my  own  have  in  mind. 

It  is  easy  to  say  that  there  must  not  be  discrimination  between  transit  traffic  and 
internal  import  and  export  traffic,  but  can  a  country  be  asked  to  make  a  gift  to  every- 
one else  ot  that  which  itself  stands  in  need  of  more  than  anyone  else?  Added  to  this, 
there  are  the  considerations  which  I  detailed  this  morning,  and  which  include  the 
character  of  the  products,  and  the  obstacles  arising  from  snowfalls  and  ice  during  the 
winter  season,  all  of  which  may  suspend  traffic.  There  is  yet  another  reason.  As 
in  our  own  country  in  Roumania,  all  means  of  transport  are  the  property  of  the  State. 
Can  it  for  a  moment  be  conceived  that  the  State  which  has  at  its  disposal  all  these 
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means  of  transport,  constructed  by  it  in  order  to  supply  the  wants  of  its  citizens,  should 
admit  all  the  traffic  of  other  States  on  a  footing  of  equality  with  its  own?  Any  Govern- 
ment which  adopted  this  method  could  not  but  encounter  criticism  when  once  its 
subjects  began  to  suffer  from  the  results.  Not  only  is  our  proposal  a  fair  one,  but  it 
contains  no  element  of  danger. 

We  are  asked  why  we  are  not  satisfied  with  the  proposal  to  include  the  passage  in 
the  Minutes.  The  reply  is  that  once  a  principle  is  admitted,  and  its  practice  autho- 
rised, there  need  be  no  apprehension  as  to  embodying  it  in  the  text  of  the  Convention. 
Therefore,  I  beg  the  Conference  to  adopt  our  point  of  view  and  accept  a  text  which 
the  British  Delegation  has  seen  lit  to  support. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain;  Rapporteur).  —  1  do  not  recol- 
lect ever  having  advocated  the  insertion  of  this  text  in  the  body  of  the  Convention; 
all  that  we  discussed  was  the  form  that  it  should  take. 


M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  The  question  now  under 
discussion  is  such  a  grave  one  that  I  cannot  undertake  to  limit  the  length  of  my 
remarks.  The  Serbian  Delegate  mentioned  as  amongst  the  most  serious  factors  periods 
of  famine.  I  maintain  that  famine  constitutes  an  emergency,  and  as  such  is  already 
provided  for  in  the  text.  The  Roumanian  and  Serbian  Delegates  cited  those  periods 
of  the  year  when  certain  railway  administrations  have  more  than  they  can  cope  with 
in  connection  with  the  handling  of  their  own  traffic.  This  is  a  state  of  affairs  which 
occurs  in  every  State  at  some  time  or  another.  For  instance,  in  our  country,  there 
exists  what  is  called  the  beetroot  season,  and  that,  for  us,  constitutes  a  question  of 
vital  importance.  The  beetroot  crop  has  to  be  transported  to  the  sugar-refineries, 
and  this  is  a  process  which  lasts  from  two  to  two-and-a-half  months.  With  us  the 
season  begins  at  such  and  such  a  date,  whilst  in  another  country  it  may  begin  later, 
and  in  a  third  one  still  later.  If  we  accepted  the  formula  proposed,  it  would  mean 
permission  during  two-and-a-half  months  to  deny  freedom  of  transit  to  the  Hungarians, 
the  Austrians  and  the  Poles,  and  would  put  a  stop  to  all  transit  traffic  through  our 
own  country.  Germany  could  plead  the  same  state  of  affairs  about  a  month  later, 
and  other  States  a  month  later  still,  and  the  result  would  be  that  freedom  of  transit 
would  be  completely  abolished,  and  to  apply  our  Convention  would  no  longer  be  prac- 
ticable. I  must,  therefore,  formally  oppose  the  insertion  in  the  text  of  this  clause. 
The  only  method  which  I  could  consider  would  be  that  of  making  a  statement  in  the 
records  of  the  meeting  to  the  same  effect  as  one  which  is  already  to  be  found  in  the 
Green  Book, — namely,  that  the  Convention  is  not  to  be  construed  into  permission  for 
traffic  in  transit  to  have  priorityo  ver  internal  traffic — with  an  additional  declaration 
making  it  clear  that  States,  in  abiding  by  the  principles  of  the  Convention,  retain 
complete  liberty  to  handle  their  traffic  in  whatever  way  they  think  best.  That  is 
the  only  text  of  which  I  could  admit  the  inclusion  in  the  records. 

THE  CHAIRMAN  (speaking  in  French).  —  I  propose  first  of  all  that  the  Conference 
should  agree  to  insert  in  the  Final  Protocol... 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  — As  a  proof  of  our  anxiety 
to  reach  an  agreement,  we  would  accept  a  proposal  to  insert  the  clause  in  the  Final 
Protocol. 


THE  CHAIRMAN  (speaking  in  French)-  —  1  propose  the  insertion  of  the  following 
words  : 

Nothing  in  the  Convention  obliges  a  Stale  to  accord  to  traffic  in  transit  general  priority 
over  internal,  export  and  import  traffic.  Subject  to  the  strict  exercise  of  the  terms  of  the 
Convention,  any  State  is  free  to  organise  its  own  traffic  as  it  wishes. 

Does  the  Roumanian  Delegation  accept  this  proposal? 

TEA*  SIT  10 
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M.  CARACOSTEA  (Roumania;  speaking  in  French).  -•-  I  can  accept  the  version 
which  1  proposed,  but  1  do  not  know  whether  it  has  not  since  been  changed. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  Is  there  not  a  slight  discrep- 
ancy between  the  text  of  the  proposal  which  we  have  just  heard,  and  the  one  which 
1  read  this  morning,  and  which  met  with  the  approval  of  the  British  Delegation?  The 
following  is  the  version  I  suggest  for  embodiment  in  the  Final  Protocol  : 

Nothing  in  the  Convention  on  Freedom  of  Transit  shall  be  understood  to  imply  that 
traffic  of  vital  importance  for  the  country,  including  internal  traffic  as  well  as  import  and 
export  traffic,  may  not  be  given  priority  over  transit  traffic  of  minor  economic  importance. 

M.  AVRAMOVITGH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Yes, 
that  is  the  one. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  The  word  temporarily 
should  be  added. 

THE  CHAIRMAN  (speaking  in  French).  —  Will  the  British  Delegation  accept 
the  text  in  it^  present  form? 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  If  I  am  clear  as  to  the 
exact  words  now  proposed,  I  see  no  objection,  provided  the  phrase  be  inserted  in  the 
Final  Protocol,  and  not  in  the  Convention. 

THE  CHAIRMAN  (speaking  in  French).  —  I  propose  the  insertion  in  the  Final 
Protocol  of  the  text  which  M.  Winiarski  has  read. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Thank 
you. 

M.  LANKAS  (Czecho-Slovakia ;  speaking  in  French).  —  I  request  that  the  specific 
reservations  which  I  made  should  appear  in  the  records.  , 

THE  CHAIRMAN  (speaking  in  French).  —  It  is  understood  that  your  reservations 
will  appear  in  the  records. 

1  will  now  put  to  the  vote  the  proposal  to  insert  in  the  Final  Protocol  the  motion 
read  by  M.  Winiarski. 

The  motion  was  adopted,  20  voting  for  and  1  against. 

THE  CHAIRMAN  (speaking  in  French).  —  I  propose  to  the  Conference  that  the 
question  of  jurisdiction — Article  15- —  be  referred  to  the  Committee  on  Articles  3,  4 
and  5  of  the  Rules  of  Organisation. 

This  was  agreed. 

The  meeting  adjourned  at  8.20.  p.m. 


TENTH  MEETING  OF  THE  PLENARY  COMMITTEE 

(Tuesday,  March  22nd,  J 921,  at  5  p.m.) 


REPORT    OF    SUB-COMMITTEE    ON    ARTICLE    8  —    DISCUSSION    OF    ARTICLE    13 

The  meeting  opened  with  M.  Loudon,   Vice-President  of  the  Conference,  in  the  Chair. 

REPORT  OF  SUB-COMMITTEE  ON  ARTICLE  8 

M.  BROCKMANN  (Spain;  Rapporteur;  speaking  in  French). — The  Sub-Com- 
mittee appointed  to  study  Article  8  adopted  the  following  text,  which  1  will  now  read 
to  the  Conference  : 

The  present  Convention  does  not  govern  the  rights  and  obligations  of  belligerents  and 
neutrals  in  time  of  war.  With  this  reservation,  the  present  Convention  shall  be  valid  in 
t ime  of  war  in  the  measure  compatible  with  these  right  s  and  I  hese  obligations. 

The  Sub-Committee  unanimously  begs  the  Conference  to  adopt  the  following  Re- 
commendation : 

That  as  soon  as  possible  the  League  of  Nations  shall  invite  its  Members  to  meet  for  the 
purpose  of  drawing  up  new  conventions  intended  to  govern  the  rights  and  obligations  of 
belligerents  and  neutrals  in  time  of  war. 

M.  THESLEFF  (Finland ;  speaking  in  French). — The  result  of  the  Sub-Committee's 
work  is  a  compromise,  and,  in  my  opinion,  it  is  a  good  one.  I  could  not,  however, 
support  the  Sub-Committee  text,  and  vote  for  it,  unless  I  could  hope  that  the  Conference 
would  adopt  the  Recommendation  expressed  by  the  Sub-Committee  on  the  subject. 
I  am  convinced  that  this  will  be  done,  and  I  trust  that  the  vote  will  be  a  unanimous  one. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).- Would  it  not  be  possible  to 
separate  the  amendment  of  the  Sub-Committee  from  the  proposed  Recommendation  •' 
Whilst  I  think  it  probable  that  an  agreement  could  be  reached  upon  the  terms  of 
the  amendment,  the  Recommendation,  which  unfortunately  I  have  not  yet  had 
time  to  study,  raises  considerable  difficulties,  and  if  it  were  possible  to  postpone  dis- 
cussion of  it,  I  should  be  very  grateful. 

THE  CHAIRMAN  (speaking  in  French). — Perhaps  the  Rapporteur  would  give 
us  his  views  on  the  subject. 

M.  BROCKMANN  (Spain;  Rapporteur;  speaking  in  French). — I  think  the  two— the 
amendment  and  the  Recommendation — would  be  better  kept  together.  The  last  part 
of  the  text  adopted  by  the  Sub-Committee  might  be  simplified  by  substituting  for  the 
words  the  rights  and  obligations  of  belligerents  and  neutrals  in  time  of  war  the  words  the 
rigfds  of  communications  and  transit  in  time  of  war.  The  latter  part,  moreover,  might 
appear  in  the  Final  Protocol,  the  text  to  read  as  follows  : 

The  Sub-Committee  unanimously  begs  the  Conference  to  adopt  the  following  Recommen- 
dation : 

That  as  soon  as  possible  the  League  of  Nations  shall  invite  its  Members  to  meet  for  the 
purpose  of  drawing  up  new  conventions  intended  to  govern  the  rights  of  communications 
and  transit  in  time  of  war. 
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Sir  Cecil  HURST  (Great  Britain). — When  I  first  saw  the  terms  of  the  Recommenda- 
tion which  was  distributed  yesterday,  I  wondered  whether  the  members  of  the  Sub- 
Committee  who  framed  it  were  aware  that  one  of  the  last  actions  of  the  Assembly  at 
Geneva  was  to  reject  a  very  similar  proposal  put  before  them,  which  emanated  from 
the  Committee  of  Jurists  who  sat  at  the  Hague  and  prepared  the  first  draft  of  the  Sta- 
tute for  the  Permanent  Court  of  International  Justice. 

The  very  learned  jurists  who  framed  that  scheme  for  the  Permanent  Court  attached 
to  it  a  recommendation  almost  identical  in  its  terms  with  the  Recommendation  cir- 
culated yesterday.  It  was  to  the  effect  that  the  League  of  Nations  should  be  invited 
to  hold  a  Conference  or  Conferences  for  the  purpose  of  arriving,  if  possible,  at  an  agreed 
codification  of  the  rules  of  international  law.  The  motive  of  that  proposal  was  a 
feeling  that  the  work  of  the  Permanent  Court  would  be  handicapped  unless  there  were 
in  existence  conventions — what  I  may  term  law-making  conventions — laying  down 
the  rules  which  the  Court  would  apply.  It  was  very  natural  for  the  lawyers  who 
framed  the  scheme  for  the  Permanent  Court  to  make  such  a  recommendation,  but 
when  it  came  before  the  Assembly  at  Geneva,  the  Delegates  of  the  various  Powers 
there  represented  felt  doubtful  as  to  the  wisdom  of  the  proposal  and  did  not  adopt  it. 
It  appeared  to  me,  when  I  saw  the  Recommendation  yesterday,  that  it  would  seem 
strange  for  the  Barcelona  Conference  to  adopt  a  Recommendation  couched  in  terms 
almost  identical  with  those  of  a  Recommendation  which  had  been  rejected  by  the  As- 
sembly only  a  few  months  previously,  and  I  find  I  was  right  in  my  conjecture  that  the 
members  of  the  Sub-Committee  who  framed  this  Recommendation  were  not  aware 
of  what  had  been  done  at  Geneva. 

The  objection  present  to  my  mind  is  quite  a  different  one  from  that  which  is  weighing 
upon  the  mind  of  the  head  of  my  own  Delegation,  who  has  considered  the  matter  solely 
from  the  point  of  view  of  his  own  instructions ;  and  the  suggestion  that  was  made  privately 
to  the  members  of  the  Sub-Committee,  that  the  terms  of  this  Recommendation  should 
be  modified,  and  should  be  limited  to  a  suggestion  to  convene  conferences  for  the  pur- 
pose of  determining,  by  means  of  a  convention,  the  rights  which  should  govern  commu- 
nications and  transit  in  time  of  war,  was  made  merely  for  the  purpose  of  endeavouring 
to  shape  the  Recommendation  of  the  Conference  to  a  form  which  would  deprive  it  of 
any  appearance  of  running  counter  to  the  action  of  the  Assembly  at  Geneva.  The 
suggestion  was  made  without  any  reference  whatever  to  the  actual  merits  of  this  pro- 
posal, and  without  any  idea  that  the  country  to  which  1  happen  to  belong  might  be 
antagonistic  to  it.  I  trust,  therefore,  that  this  personal  explanation  may  be  allowed 
me,  in  order  that  I  may  not  appear  to  have  acted  contrary  to  the  instructions  of  the 
head  of  my  own  Delegation.  My  sole  idea  yesterday,  when  I  asked  the  members  of 
the  Sub-Committee  to  alter  the  wording,  was  to  endeavour  to  eliminate  any  opposition 
between  the  action  of  this  Conference  and  that  of  the  Assembly  at  Geneva. 

If  I  may  speak  from  a  slightly  different  point  of  view  for  the  moment,  I  would  ask 
to  be  allowed  to  point  out  that  the  motive  of  the  action  of  the  Assembly  at  Geneva 
was  the  feeling  that  the  present  time,  so  soon  after  the  conclusion  of  the  great  struggle 
which  has  devastated  Europe,  is  scarcely  ripe  for  asking  the  Powers  to  sit  round  a 
table  and  confer  upon  the  rights  and  duties  of  belligerents.  It  was  thought  at  Geneva 
— and  I  venture  to  think  that  it  might  be  wise  to  consider  the  matter  once  more  from 
that  same  point  of  view — that  it  would  be  better  to  leave  a  question  of  this  sort  for  a 
little  longer,  in  the  hope  that  there  may  be  a  better  chance  of  coming  to  an  agreement 
when  the  feelings  created  by  the  late  war  have  been  allowed  to  subside. 

\l.  LANKAS  (Czecho-Slovakia;  speaking  in  French). — There  should  be  added  to 
the  Rapporteur's  remarks  the  fact  that  the  text  put  forward  by  the  Sub-Committee 
is  a  compromise  which  was  only  arrived  at  after  protracted  discussion;  it  represents 
a  bridge  connecting  two  quite  contrary  opinions.  I  may  as  well  admit  that  when  I 
left  the  Sub-Committee, — events  follow  one  another  in  this  Conference  with  the 
rapidity  of  scenes  upon  a  cinematograph,  and  we  flit  from  one  Committee-meeting 
to  another — I  was  under  the  impression  that  a  definite  agreement  on  the  wording 
had  not  yet  been  reached,  and  when,  therefore,  whilst  I  was  listening  yesterday  to  the 
discussion  of  other  articles  which  interested  me  fully  as  much  as  this  one,  a  text  was 
placed  before  us,  I  had  not  time,  any  more  than  the  other  delegates,  to  study  this 
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text,  Which,  1  repeat,  was  not  yet  drawn  up  when  f  left  the  Sub-Committee.  I  realise 
that  in  order  to  reach  a  speedy  end,  matters  must  be  hurried  on  a  little,  but  I  must 
maintain  that  to  my  mind  the  Sub-Committee  has  not  yet  concluded  its  task,  and  that 
what  we  have  before  us  is  more  an  outline  than  a  definite  proposal. 

I  still  think  that  the  two  sentences  cannot  be  kept  completely  separate.  The  majo- 
rity of  the  members  of  the  Sub-Committee  accepted  the  first  sentence  only  on  condition 
that  the  second  should  be  added  to  it.  I  note  to-day  that  there  is  a  certain  amount 
of  opposition  to  this  latter,  and,  therefore,  I  see  no  other  way  than  for  the  Sub-Committee 
to  meet  once  more  for  the  purpose  of  devoting  further  study  to  the  question. 

THE  CHAIRMAN  (speaking  in  French). — I  will  ask  M.  Lankas  whether  he  would 
not  be  satisfied  if  the  Recommendation  were  quoted  in  the  records  of  the  meeting. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  will  speak  in  my  own  name 
only,  for  I  do  not  know  whether  I  can  act  as  spokesman  for  all  my  colleagues  in  the  Sub- 
Committee. 

M.  SIRILLE  (France)  and  M.  VALLOTTON  (Switzerland;  speaking  in  French).— 
No,  no;  speak  in  your  own  name. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  do  not  think  it  is  the 
Czecho-Slovak  Delegation  which  has  the  greatest  interest  in  the  proposed  addition, 
but  I  think  that  the  two  sentences  cannot  be  kept  completely  separate. 

THE  CHAIRMAN  (speaking  in  French). — Has  anyone  a  proposal  to  make  with 
regard  to  the  vote  on  these  two  texts  ?  Is  a  vote  desired  on  the  first  part  only,  or  on 
both  together,  or  on  each  separately  ?  I  would  suggest  that  the  vote  be  first  taken 
on  the  new  text  of  Article  8,  and  then  on  the  proposed  addition  to  the  article. 

M.  Gaston  CARLIN  (Switzerland;  speaking  in  French). —  I  am  against  a  separate 
vote,  because,  as  the  members  of  the  Sub-Committee  pointed  out,  the  combination 
of  the  two  parts  of  the  article  was  the  result  of  concessions  on  both  sides.  If  a  separate 
vote  is  taken,  and  the  first  part  adopted  without  the  second,  this  would  constitute  a 
betrayal  of  the  hopes  of  those  members  who  in  all  good  faith  agreed  to  the  text  as  a 
whole,  in  the  belief  that  the  second  part  of  it  was  a  concession  made  to  them  in  exchange 
for  the  concession  they  themselves  were  making  by  accepting  the  first  part.  In  the 
circumstances,  a  separate  vote  would  not  be  fair,  because  it  would  not  take  into  suffi- 
cient account  what  passed  in  the  Sub-Committee. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Rritain).  —  I  am  not  sure  whether  I  have 
not  forfeited  my  right  to  speak  on  this  subject,  the  British  Delegation  having  already 
spoken  through  Sir  Cecil  Hurst,  but  with  your  permission,  Mr.  Chairman,  I  would  say 
this  :  If  it  is  found  possible  to  vote  on  these  two  motions  separately,  the  British  Delega- 
tion will  vote  in  favour  of  the  first  and  against  the  second.  But  if,  as  has  been  explained, 
the  Sub-Committee  finally  decided  to  combine  an  amended  Article  8  with  a  separate 
Recommendation,  as  a  compromise  only,  then  I  think  that  would  seem  to  show  that 
the  amended  article  by  itself  did  not  meet  with  unanimous  support,  and  I  suggest  that 
it  should  be  referred  back  to  the  Sub-Committee  to  be  reconsidered  in  order  to  make 
possible  the  unanimous  acceptance  of  a  new  text. 

M.  PIERRARD  (Belgium;  speaking  in  French). — As  has  just  been  said,  it  was 
not  without  great  difficulty  that  the  Sub-Committee  arrived  at  the  text  of  the  article 
as  now  laid  before  you.  It  represents  a  compromise  between  views  which  at  first  sight 
appeared  irreconcilable,  and  I  should  therefore  be  much  chagrined,  now  that  unanim- 
ity has  been  reached  on  this  text,  were  the  question  once  more  put  under  discussion; 
and  I  think,  moreover,  that  there  would  be  a  risk  of  bringing  matters  to  a  worse  pass 
instead  of  bringing  them  to  a  sucessful  conclusion.  I  would  say  in  all  friendliness  to 
our  English  colleagues  that  it  was  a  pity  they  were  not  able  to  assist  in  the  work  of  the 
Sub-Committee,  as  I  myself  had  proposed  to  Sir  Hubert  Llewellyn  Smith  that  they 
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should  do.  Now,  if  I  understand  aright,  the  only  thing  regarding  which  Sir  Cecil  Hurst 
sees  any  difficulty  is  the  draft  Recommendation.  Although  not  myself  a  lawyer,  I 
made  the  suggestion  to  the  Sub-Committee — rather  timidly,  I  admit — that  perhaps  in 
view  of  its  technical  character  it  was  not  competent  to  give  a  general  ruling  on  the  rights 
and  duties  of  belligerents  and  neutrals  in  time  of  war,  —a  rather  serious  question,  and  I 
proposed  the  addition  of  the  words  so  far  as  transit  is  concerned.  1  will  ask  our  friends 
of  the  British  Delegation,  and,  in  particular,  Sir  Cecil  Hurst,  whether  they  would  not 
be  satisfied  with  the  following  text  : 

...to  govern  the  rights  and  obligations  of  belligerents  and  neutrals  in  time  of  war  in 
regard  to  transit. 

Further,  in  common  with  the  previous  speaker,  I  consider  it  impossible  to  take 
a  separate  vote  on  the  text  itself  and  on  the  Recommendation,  seeing  that  several 
members  of  the  Sub-Committee  made  the  latter  an  express  condition  of  their  sup- 
porting the  text  proposed  for  the  amendment  itself. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  wish  to  say  one  word  in  support 
of  the  text  which  has  been  laid  before  the  Conference  by  the  Sub-Committee.  1  do  not 
think  it  is  necessary  to  add  anything  at  the  end  of  the  text.  This  question  of  the  rights 
and  duties  of  belligerents  and  neutrals  in  time  of  war  forms  an  indivisible  whole,  and 
one  part  of  it  cannot  therefore  be  dealt  with  whilst  leaving  the  rest  to  be  settled  later. 
I  aver  that  the  question  forms  an  in-divisible  whole  because  the  rights  and  duties  of 
neutrals  nearly  always  have  reference  to  trade  with  belligerents,  and  therefore  if  a  reso- 
lution or  convention  governing  the  question  is  to  be  drafted,  this  will  really  amount 
to  an  attempt  to  regulate  freedom  of  trade  and  of  transit  between  neutrals  and  belli- 
gerents. 

THE  CHAIRMAN  (speaking  in  French).  —  With  M.  Carlin's  consent,  I  will  first 
consult  the  assembly  on  the  subject  of  the  Recommendation  appended  to  the  new  draft 
of  Article  8.     It  reads  as  follows  : 

The  Conference  recommends  that  as  soon  as  possible  the  League  of  Nations  shall  invite 
its  Members  to  meet  for  the  purpose  of  drawing  up  new  conventions  intended  to  govern  the 
rights  and  obligations  of  belligerents  and  neutrals  in  time  of  war. 

M.  Pierrard  proposes  to  add  the  words  in  regard  to  transit.  Does  it  not  seem  to 
you,  M.  Pierrard,  that  this  addition  is  unnecessary  ? 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  think  it  brings  the  Recom- 
mendation more  into  conformity  with  the  views  of  the  British  Delegation.  I  made  the 
proposal  in  the  interests  of  general  agreement. 

THE  CHAIRMAN  (speaking  in  French).—  In  the  circumstances  we  will  add  the 
words  in  regard  to  transit  to  the  proposed  Recommendation. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  -  I  think  the  right  course  is 
being  taken  in  putting  the  Recommendation  to  the  vote  before  voting  upon  Article  8  in 
its  amended  form;  and  if  I  am  compelled  to  vote  against  it  I  should  like  the  Conference 
to  understand  exactly  my  reason.  It  is  not  that  the  British  Delegation  has  any  objec- 
tion to  the  League  of  Nations  issuing  an  invitation  to  a  Conference  of  this  nature; 
it  is  that  I  am  without  instructions,  and  that  the  text  of  Article  8  was  the  subject  of 
very  profound  consideration  at  the  British  Admiralty  and  War  Office.  These  two 
departments  declared  their  readiness  to  accept  the  wording  of  Article  8  as  it  stands  in 
the  Green  Book,  but  I  have  no  authority  for  pledging  them  to  take  part  in  a  Conference 
with  the  wide  object  of  revising  the  rules  of  war.  I  should  not  like  to  mislead  the 
Conference,  if  by  voting  for  this  Recommendation  I  gave  the  impression  that  the  Brit- 
ish Government  was  prepared  to  take  part  in  a  Conference  of  this  kind, — 1  do  not 
know  myself  what  it  would  do  if  the  question  arose.  Accordingly,  I  wish  by  my  vote 
merely  to  reserve  the  liberty  of  action  of  the  British  Government  with  regard  to  the 
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response  which  would  be  given  to  any  invitation  issued  by  the  League  of  Nations  as 
a  result  of  this  vote  to-day.     That,  and  nothing  more,  is  my  intention. 

M.  ADATCI  (Vice-President;  speaking  in  French).  —  I  desire  merely  to  enlighten 
the  Conference  upon  what  took  place  at  the  Hague  and  at  Geneva  with  regard  to  this 
question,  in  order  that  it  may  be  fully  informed  before  proceeding  to  vote.  You  will 
remember  that  in  June  and  July,  a  Conference  of  Jurists  from  every  country  in  the 
world,  appointed  by  the  Council  of  the  League  of  Nations,  met  at  the  Hague,  and  there 
elaborated  a  draft  Statute  for  the  Permanent  Court  of  International  Justice.  We 
worked  for  about  six  weeks  under  the  chairmanship  of  that  great  American  Mr.  Elihu 
Root,  and,  at  the  end,  we  issued  a  Recommendation  similar  to  the  one  now  under  dis- 
cussion. This  Recommendation  was  laid  before  the  Council  of  the  League  of  Nations, 
and  the  Council,  meeting  at  Brussels  in  the  following  October,  simply  transmitted  it  to 
the  first  Assembly  at  Geneva.  The  Assembly  at  Geneva  appointed  a  committee  of 
which  Sir  Cecil  Hurst  and  myself  were  members.  We  deliberated  for  a  very  long  time 
upon  the  Recommendation;  personally,  I  was  in  favour  of  the  proposal,  that  is  to 
say,  in  favour  of  the  summoning  as  soon  as  possible  of  a  Conference  to  promote  the 
development  of  international  law.  The  Recommendation  had  a  wider  scope  than  the 
one  now  before  us.  The  Committee,  which  was  presided  over  by  M.  Leon  Bourgeois, 
adopted  our  Report,  and  transmitted  it  to  the  first  plenary  Assembly.  The  Assembly, 
after  deliberating  upon  it,  rejected  it,  taking  the  view  that  it  is  as  yet  too  soon  for  a 
Conference  of  this  kind  to  meet;  and  thus  this  Recommendation,  which  first  saw  the 
light  at  the  Hague,  and  which  was  adopted  by  the  Committee,  was  rejected  by  the  first 
Assembly  at  Geneva. 

That  is  how  the  question  stands.  A  distinction  must  naturally  be  made  between 
the  general  question  of  the  further  development  of  international  law,  and  the  special 
question  of  transit.  If  M.  Pierrard's  suggestion  to  add  the  words  in  regard  to  transit 
were  adopted,  the  text  would  be  more  precise,  whilst  the  meaning  would  remain  as  be- 
fore. It  is  for  the  Conference  to  take  the  full  responsibility  of  a  free  decision  on  the 
question. 

THE  CHAIRMAN  (speaking  in  French).  —  I  have  to  thank  M.  Adatci  for  the 
very  interesting  information  which  he  has  given  us. 

I  will  now  put  to  the  vote  the  amendment  proposed  by  the  Sub-Committee,  with 
the  addition  of  the  words  in  regard  to  transit,  as  proposed  by  M.  Pierrard. 

The  Recommendation  was  adopted,  23  voting  for  and  5  against. 

I  will  now  put  to  the  vote  the  new  text  of  Article  8,  in  the  following  terms  : 

The  present  Convention  does  not  govern  the  rights  and  obligations  of  belligerents  and 
neutrals  in  time  of  war.  With  this  reservation,  the  present  Convention  shall  be  valid  in 
time  of  war  in  the  measure  compatible  with  these  rights  and  these  obligations. 

The  article  was  adopted,  30  voting  for. 

THE  CHAIRMAN  (speaking  in  French).  — We  will  now  pass  to  Article  13,  to  which 
several  amendments  have  been  proposed.  We  have  in  the  first  place  an  amendment 
proposed  by  the  Roumanian  Delegation.  Before  asking  the  Roumanian  Delegate 
to  speak,  I  will  ask  M.  Freire  d'Andrade,  who  wishes  to  make  an  observation  on  the 
subject  of  procedure. 

M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  —  At  the  time  of  the 
discussion  of  Article  2,  I  enquired  whether  the  Transit  Convention  on  railways  and 
waterways  applied  also  to  roads,  and  I  was  told  that  the  question  would  be  discussed 
with  Article  10.  The  question  is  one  of  considerable  importance  to  us  Two  amend- 
ments have  been  put  in,  one  by  the  Italian  Delegation,  which  received  satisfaction, 
thanks  to  the  conciliatory  spirit  shown  by  the  British  Delegation,  and  the  other  by 
myself.  1  think  it  is  absolutely  necessary  for  the  Conference  to  give  a  verdict  upon  this 
question,  which,  1  repeat,  was  postponed  until  the  discussion  of  Article  10. 
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Sir  Hubert  LLEWELYN  SMITH  (Great  Britain). -May  I  draw  the  attention  of 
the  assembly  to  the  amendments  already  proposed  by  the  British  Delegation,  and 
referred  by  the  Plenary  Committee  to  the  Drafting  Committee.  These  amendments 
were  drawn  up  with  the  purpose  of  making  it  absolutely  certain  that  this  is  a  Conven- 
tion relating  to  transit  by  rail  and  waterway.  You  will  remember  that  at  a  very 
early  stage  (it  was,  1  think,  the  first  amendment  I  moved),  this  amendment  was  under- 
stood to  be  merely  a  drafting  change,  and  everyone  was  agreed  that  the  Convention 
only  applied  to  transit  by  rail  or  waterway.  The  object  of  my  amendment  was  merely 
to  ensure  that,  where  there  was  a  small  connection  by  road  between  a  railway  and 
waterway,  the  Convention  should  nevertheless  apply.  This  explanation  may  perhaps 
re-assure  the   Portuguese   Delegate. 

THE  CHAIBMAN  (speaking  in  French).  —  Is  the  Portuguese  Delegate  satisfied 
with  the  reply  ? 

M.  FBEIRE  D'ANDRADE  (Portugal;  speaking  inFrench).  —  Yes,  Mr.  Chairman, 
I  will  not  press  the  point  further. 

M.  DUCHENE  (France;  speaking  in  French).  —  Before  considering  Article  13, 
would  it  not  be  advisable  to  consider  the  amendments  which  have  been  submitted  by 
the  Indian  Delegation  and  the  Portuguese  and  French  Delegations,  on  the  subject 
of  certain  territories  where  there  would  be  difficulty  in  applying  the  terms  of  the  Con- 
vention ?  These  amendments  would  appear  to  relate  either  to  Article  10  or  to  Article  11, 
or  even  to  Article  12,  and  it  would  be  well  to  dispose  of  them  before  going  on  to  Article  13. 

THE  CHAIRMAN  (speaking  in  French).  —  Would  you  have  any  objection  to  these 
amendments  not  being  included  in  the  Convention  as  articles,  but  being  inserted  in 
the  records  of  the  meeting  ? 

M.  DUCHENE  (France;  speaking  in  French).  —  If  such  be  the  desire  ol  the  Con- 
ference, 1  see  no  objection  to  the  inclusion  ot  these  amendments  in  the  Final  Protocol. 


DISCUSSION  OF  ARTICLE  13 

THE  CHAIRMAN  (speaking  in  French).  —  We  can  now  pass  to  Article  13.  There 
are  three  amendments  before  us.  Two  have  been  presented  by  the  Indian  Delegation, 
and  the  third  by  the  French  and  Portuguese  Delegations. 

Sir  Louis  KERSHAW  (India).  —  My  second  amendment  is  withdrawn. 

THE  CHAIRMAN  (speaking  in  French).  —  The  following  is  the  text  of  the 
additional  article  proposed  by  the  Indian  Delegation  : 

As  regards  the  French  and  Portuguese  settlements  in  India,  it  is  recognised  that  their 
peculiar  geographical  position  prevents  the  application  of  the  provisions  of  the  present  Con- 
vention. The  conditions  of  transit  may  be  the  subject  of  special  agreements  between  India 
and  the  States  concerned. 

Sir  Louis  KERSHAW  (India). —  When  I  explained  before  a  meeting  of  the  Confer- 
ence (1)  the  attitude  of  the  Government  of  India,  and  stated  its  readiness  to  apply 
the  provisions  of  the  Convention  to  the  transit  trade  of  India,  I  mentioned  the  excep- 
tion which  I  shall  move  later  with  regard  to  foreign  settlements.  I  said  that  the  three 
Delegations  concerned  were  in  complete  agreement  as  to  the  desirability  of  excluding 
these  settlements,  and  that  all  that  was  necessary  was  to  find  some  form  of  words 
to  meet  the  case.  Happily,  complete  agreement  has  been  reached  as  to  the  appropriate 
formula,  and  the  text  of  it  has  just  been  read.     But  although  an  agreement  has  been 
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reached,  I  presume  that  the  Conference  will  desire  some  explanation  of  the  reason  why 
an  exception  should  be  made,  especially  as  this  question  constitutes  an  exception 
to  the  provisions  of  the  Convention. 

The  first  point  1  should  like  to  make  is  that  the  volume  of  transit  trade  involved  in 
this  exclusion  is  insignificant, — it  is,  in  fact,  quite  a  small  fraction  of  the  total  transit 
trade  of  India.  That,  of  course,  is  not  in  itself  a  reason  for  excluding  the  settlements; 
the  main  ground  for  the  exclusion  is  their  very  exceptional  position.  The  conditions 
in  this  respect  seem  to  me  unique, — without  parallel  in  any  other  part  of  the  world. 
There  are  altogether  eight  of  these  settlements  scattered  through  India.  Some  of 
them  are  on  the  sea-coast;  others  form  a  small  enclave  in  the  interior;  on  the  borders 
of  certain  of  them  there  are  no  customs  stations,  and  goods  pass  freely  from  and  to 
British  India;  in  other  cases,  special  routes  have  been  prescribed  and  customs  stations 
established.  But  perhaps  the  most  extraordinary  feature  in  regard  to  these  settle- 
ments is  the  fact  that  they  are  in  all  cases  compact  blocks  of  territory;  sometimes  they 
are  made  up  of  parcels  of  foreign  territory  interlaced  with  the  surrounding  districts. 
A  very  good  instance  of  this  is  Pondicherry  on  the  Madras  coast.  I  have  here  a  map 
of  Pondicherry.  It  is,  unfortunately,  not  a  large-scale  map,  but  you  can 
nevertheless  see  that  it  consists  of  about  twelve  scattered  blocks  of  territory 
interwoven  with  the  surrounding  districts  in  the  most  bewildering  fashion.  I 
think  anyone  looking  at  this  map  would  agree  immediately  that  in  such  conditions  it 
would  be  quite  impossible  to  apply  the  provisions  of  the  Convention.  Another  instance 
is  that  of  the  Portuguese  Settlement  of  Daman,  on  the  Bombay  coast.  Here  we  have 
a  small  block  of  territory  on  the  sea-coast,  then  a  small  enclave  further  inland,  then 
another  enclave  still  further  inland,  and,  to  add  to  the  confusion,  there  is  a  small  island 
of  British  territory  in  the  middle  of  the  third  enclave.  It  would  again  be  impossible 
to  apply  the  provisions  of  the  Conventions  in  conditions  such  as  these.  Chandernagore 
is  another  very  good  instance.  Here  we  have  a  small  block  of  French  territory  of 
about  three  square  miles,  a  little  north  of  Calcutta.  At  present  there  are  no  customs 
frontiers.  With  the  exception  ot  goods  required  for  French  officials,  which  are  exempt 
from  duty,  goods  pass  freely  into  Chandernagore,  paying  duty  in  the  ordinary  way  at 
Calcutta. 

I  would  like  the  Conference  to  imagine  for  one  moment  what  would  happen 
if  the  provisions  of  this  Convention  were  applied  in  such  circumstances.  It  is  quite 
certain  that  enormous  quantities  of  dutiable  goods,  such  as  tobacco,  spirits  and  wines, 
would  pass  into  Chandernagore,  and,  of  course,  the  subjects  of  both  Govern- 
ments would  participate  in  this  illicit  traffic.  The  Government  of  India  would  be  forced, 
tor  the  protection  of  its  own  revenue,  to  surround  Chandernagore  with  a  close  customs 
cordon.  I  have  spent  most  of  my  life  in  India,  and  I  can  assure  the  Conference  that 
a  customs  cordon  of  this  kind  would  be  quite  ineffective.  I  hope  I  have  said  enough 
to  convince  the  Conference  that  the  conditions  are  so  peculiar  that  it  would  be  imposs- 
ible to  apply  the  provisions  of  the  Convention,  and  that  the  Government  of  India  is 
not  unreasonable  in  making  this  question  a  vital  one,  and  asking  for  the  exclusion  of 
these  settlements. 

I  feel  sure  that  if  the  Committee  which  prepared  the  Draft  Convention  had  been 
aware  of  these  peculiar  geographical  conditions,  it  would  have  provided  for  them. 
Further,  the  three  Delegations — French,  Portuguese  and  Indian — all  agree  that 
they  do  not  wish  these  settlements  to  be  brought  under  the  Convention;  this  fact  may 
perhaps  convince  the  Conference  that  the  exception  which  I  am  placing  before  it  is 
justified. 

M.  DUCHENE  (France;  speaking  in  French).— The  French  Delegation  can  but 
confirm  the  very  able  and  detailed  explanation  just  given  by  the  Indian  Delegate  with 
regard  to  the  position  of  the  French  and  Portuguese  enclaves  in  Hindustan.  As, 
however,  the  joint  amendment  which  is  also  before  you  is  based  upon  considerations 
of  the  same  kind,  I  feel  that,  in  my  capacity  as  the  member  of  the  French  Delegation 
who  is  responsible  on  the  colonial  side  for  the  results  of  any  resolutions  taken  by  the 
Conference,  I  ought  to  give  some  explanation  with  regard  to  the  text  which,  in  conjunc- 
tion with  our  Portuguese  colleagues,  we  have  laid  before  you. 

From  the  very  outset  the  French  Delegation,  which  took  a  prominent  part  in  the 
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preparation  of  the  drafts  now  before  you,  has  made  plain  her  intention  of  bringing  the 
task  to  a  successful  conclusion,  reserving  the  right  to  supplement  the  work  in  certain 
directions  in  a  manner  designed  to  render  the  Convention  universal  in  its  application, 
and  to  make  its  ratification  more  easy.  It  was  along  such  lines  that  the  French  Dele- 
gation contemplated  entering  into  the  agreements  which  we  are  here  to-day  to  examine 
in  regard  to  their  bearing,  not  only  on  the  territory  ruled  by  France  in  Europe,  but 
also  on  her  territory  in  other  continents.  With  regard  to  most  of  this  territory,  inclu- 
ding those  countries  where  transit  plays  a  prominent  part, — I  should  like  to  lay  stress 
on  this  point—  the  policy  of  France  is  against  any  differentiation,  and  she  will  not  lay 
claim  for  an  exception  to  be  made  on  the  ground  of  the  special  customs  or  conditions 
prevailing  in  any  particular  country.  There  are,  however,  certain  regions  where  the 
peculiar  topographical  conditions  cannot  be  ignored ;  this  constitutes  a  tactor  which 
has  not  escaped  the  attention  either  of  our  Indian  or  of  our  Portuguese  colleagues  in 
connection  with  those  territories  whose  interests  they  are  here  to  watch.  The  nature 
ot  the  considerations  which  they  have  in  mind  becomes  clear  from  a  study  of  the  very 
moderate  text  now  before  you.  The  exceedingly  moderate  terms  in  which  that  pro- 
posal is  couched  are  not  the  result  of  accident;  their  moderation  is  an  indication  of  the 
lively  desire  evinced  by  France  to  arrive  at  mutual  agreement,  whilst  it  is  intended 
at  the  same  time  to  provide  for  certain  practical  needs  which  our  country  cannot 
ignore  without  the  risk  of  weakening  the  effect  of  certain  other  provisions  to  which  it 
would  in  that  case  have  too  rashly  subscribed.  In  the  territories  referred  to  in  our 
amendment,  the  conditions  are  such  that  attempts  to  penetrate  to  the  interior  meet 
with  every  kind  of  obstacle,  and  frequently  can  only  be  carried  out  with  success  by 
means  of  native  craft,  and  it  is  therefore  not  surprising  that  in  these  circumstances  any 
regular  supervision  or  strict  control  of  transit  traffic  cannot  be  maintained. 

It  is  only  necessary  to  glance  at  the  map  in  order  to  recognise  that  these  territories 
have  yet  to  realise  complete  economic  independence  in  their  relations  with  their  neigh- 
bours. In  this  connection  1  will  only  mention  as  examples  the  peculiar  position  of  cer- 
tain provinces  of  Cambodia  in  Indo-China,  and  in  Africa  various  foreign  territories 
which  actually  form  enclaves  among  the  French  possessions ;  the  Portuguese  possession 
of  Kabinda,  the  Portuguese  Colony  of  Guinea,  the  Spanish  Colony  of  Riomuni,  and 
still  others,  down  to  the  long  corridor  which  British  Gambia  forms  inside  Senegalese 
territory.  As  regards  these  last,  the  two  adjacent  Governments  have  as  yet  been  unable 
to  regulate  with  any  exactitude  the  conditions  in  which  transit  traffic  may  be  carried 
out. 

For  all  these  different  territories,  just  as  for  the  enclaves  in  India,  it  is  essential 
that  the  States  concerned  should  be  allowed  full  liberty  to  conclude  agreements  among 
themselves.  The  Paris  Commission  which  drafted  the  Conventions  which  we  are  now 
discussing  was  obliged  to  concentrate  its  attention  upon  problems  of  greater  urgency, 
and  was  unable,  therefore,  to  take  these  considerations  into  account,  but  it  has  now 
become  necessary  to  call  them  to  mind,  and  they  must  not  be  left  aside  whilst  the 
Conference  is  engaged  in  perfecting  and  revising  the  details  of  the  work  begun. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  should  like  to  put  two  questions 
to  the  Indian  Delegate.  Is  there  not  in  the  final  text  of  Article  10  a  sufficient  guarantee 
for  the  interests  of  which  he  speaks?  May  1  point  out  that  all  agreements  already 
concluded  are  mentioned  in  the  first  part  of  that  article,  it  being  there  laid  down  that 
such  agreements  shall  be  maintained  in  force,  whilst  the  second  part  of  the  article 
deals  with  any  agreements  which  may  be  concluded  in  the  future.  It  is  clearly  stated 
that  : 

The  Contracting  States  further  undertake  not  to  conclude  treaties,  conventions  or  agree- 
ments in  future  which  might  conflict  with  the  terms  of  the  present  Convention,  unless  it 
can  be  shown  that  there  are  geographical,  economic  or  technical  reasons  which  might,  in 
exceptional  cases,  justify  a  departure  from  them. 

It  seems  to  me  that,  as  regards  both  the  past  and  the  future,  the  interests  of  which 
the  Indian  Delegate  spoke  are  actually  protected.  However,  that  may  be,  Is  hould 
request  a  form  of  words  much  more  general  in  character.  There  may  be  other  States 
possessing  territory  similarly  enclaved, — for  instance,  the   Republic  of  San  Marino 
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in  Italy  and  the  Republic  of  Andorra  in  Spain.  I  propose,  therefore,  that  the  question 
be  submitted  to  the  Drafting  Committee  to  examine  the  possibility  of  finding  a  more 
general  text  than  the  one  which  the  Delegate  of  India  has  just  presented  to  us. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  Up  to  the  present  we  have 
remained  in  what  I  might  term  the  peaceful  realms  of  the  rights  of  transit,  but  it  seems 
as  though  we  were  about  to  drop  from  those  lofty  realms  to  the  abyss  of  the  sacred 
egoism  of  States.  Whenever  during  this  Conference  the  principles  of  freedom  and 
equality  have  been  called  in  question,  I  have  arisen  to  defend  them, — in  somewhat 
impetuous  fashion,  perhaps;  but  at  any  rate  the  Conference  will  do  me  the  justice  of 
admitting  that  every  time  there  has  been  an  opportunity  of  a  compromise  leading  to 
general  agreement,  and  a  unanimous  vote  in  favour  of  the  article  under  discussion, 
I  have  taken  it.  Wine  must  be  watered.  I  foresaw  what  would  happen  when  I  read 
the  words  economic,  topographical  and  technical  considerations,  etc.,  which  appear 
in  one  of  our  articles,  and  I  protest  here  and  now  against  this  attempt  on  the  part  of 
certain  States  to  obtain  special  jurisdiction  for  the  territories  over  which  they  rule. 
I  will  not  speak  of  India,  where  I  am  not  conversant  with  what  would  appear  to  be 
a  very  complicated  situation;  I  will  go  straight  to  the  point,  as  is  my  wont. 

1  will  now  turn  to  the  countries  of  Central  Africa,  with  special  reference  to  the 
Basin  of  the  Congo  as  defined  by  Convention.  You  must  know  that  this  Basin  does 
not  only  consist  ol  the  Congo  Basin  itself,  but  stretches  towards  the  Atlantic, — on 
the  north  to  about  the  second  parallel  south,  and  on  the  south  as  far  as  the  mouth  of 
the  Loge,  that  is  to  say,  below  the  mouth  of  the  Congo  itself.  On  the  border  of  the 
Indian  Ocean  the  maritime  zone  extends  from  the  fifth  parallel  north  to  the  mouth 
of  the  Zambesi.  Speaking  roughly,  it  may  therefore  be  said  that  the  whole  ol"  Central 
Africa  is  included  in  this  Basin.  At  the  time  when  the  independent  State  of  the  Congo 
was  set  up  in  virtue  of  the  Treaty  of  Berlin,  certain  measures  were  taken  to  ensure 
that  as  far  as  possible  these  territories  should  be  administered  on  a  basis  of  freedom 
for  commerce  and  transit.  The  Treaty  of  Berlin  is  no  longer  in  existence,  but  its 
place  has  been  taken  by  another  treaty, — the  Convention  of  St.  Germain-en-Laye, 
which  was  signed  on  September  10th,  1919.     In  Article  6  of  that  Convention  we  read  : 

Navigation  shall  not  be  subject  to  any  restriction  or  dues  based  on  the  mere  fact  of  naviga- 
tion. 

It  shall  not  be  exposed  to  any  obligation  in  regard  to  landing,  station  or  depot,  or  for 
breaking  bulk  or  for  compulsory  entry  into  port; 

and  Article  2  states  that  : 

No  differential  treatment  shall  be  imposed  upon  the  said  merchandise  on  importation  or 
exportation,  the  transit  remaining  free  from  all  duties,  taxes  or  dues,  other  than  those  collected 
for  services  rendered. 

You  see,  therefore,  that  this  Treaty  contains  clauses  which,  as  a  matter  of  fact, 
are  more  liberal  than  those  with  which  we  are  now  dealing.  Why,  then,  in  Central 
Africa  should  further  exceptions  be  made  for  the  countries  either  to  the  north  or  to 
the  south  of  this  region?  To  my  mind  such  a  course  would  be  absurd.  Not  only  do 
I  fail  to  enter  into  the  motives  adduced  by  my  French  colleague,  but  I  must  confess 
that  were  the  Conference  to  ratify  what  seems  to  me  an  absolute  paradox,  I  should 
be  obliged  to  make  reservations,  and  to  ask  my  Government  to  give  me  additional 
special  instructions,  which  I  lack  upon  this  subject.  I  much  regret  that  our  colonial 
expert,  who  is  detained  at  Brussels,  should  not  be  here  to-day  in  order  to  defend  our 
policy,  as  he  would  do  with  greater  force  than  I  can  myself.  May  1  repeat  that,  if 
the  Conference  were  to  confirm  such  an  illogical  arrangement  as  the  one  proposed, 
I  have  no  doubt  that  the  Belgian  Government  would  make  reservations  as  to  signing 
the  Convention.  At  all  events,  I  have  no  instructions  to  enable  me  to  accept  the 
proposed  amendment. 

We  are  in  the  domain  of  individual  egoism,  and  therefore,  as  I  said  just  now,  let 
us  look  things  straight  in  the  face  and  call  a  spade  a  spade.  We  are  speaking  here 
of  Central  African  territories,  and  I  must  make  every  reservation  on  the  subject. 
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]  cannot  possibly  support  the  amendment  which  has  been  put  forward  jointly  by  the 
French  and  Portuguese  Delegations 

M.  DUCHENE  (France;  speaking  in  French).  —  I  should  like  to  say  a  lew  words 
in  reply  to  the  observations  which  have  just  been  made  by  the  Italian  and  Belgian 
De'egates. 

I  am  quite  willing  to  admit  the  assertion  made  by  the  Italian  Delegate  to  the 
effect  that  the  peculiar  conditions  of  certain  French  and  Portuguese  territories  which 
we  have  described  may  also  exist  in  connection  with  other  regions,  and  I,  for  my  part, 
see  no  objection  to  such  cases  being  placed  before  us,  if  they  corroborate  the  facts  I 
have  stated  with  regard  to  certain  French  possessions.  In  reply  to  a  further  observa- 
tion made  by  the  Italian  Delegate,  I  would  point  out  that  the  question  would  not 
appear  to  me  to  be  completely  settled  by  Article  10.  Article  10,  subject  to  the  existence 
of  certain  exceptional  factors,  maintains  existing  conventions  in  force,  and,  subject 
alsoto  certain  reservations,  provides  for  the  possibility  of  special  agreements.  But 
this  particular  question  is  not  merely  one  of  conventions;  there  are,  in  particular,  cer- 
tain joint  measures  of  an  administrative  character,  the  terms  of  which  may  vary  from 
time  to  time,  and  which  therefore  require  the  constant  keeping  in  touch  of  the  authori- 
ties of  neighbouring  States,  and  it  was  in  order  to  allow  of  this  that  special  provisions 
of  the  kind  proposed  appeared  necessary. 

Turning  now  to  the  remarks  of  the  Belgian  Delegate,  may  I  hasten  to  say  that 
I  think  I  can  easily  set  his  mind  at  rest?  I  think  that  there  is  some  misunderstanding, 
and  that  the  Belgian  Delegate  has,  if  I  may  say  so,  gone  rather  outside  the  question. 
We  have  no  intention  here  of  limiting  in  any  way  the  effect  of  the  very  liberal  regimes 
which  had  been  applied,  before  this  Conference  met,  to  vast  stretches  of  territory  in 
Africa, — in  particular,  as  the  Belgian  Delegate  recalled,  to  the  Basin  of  the  Congo. 
France  was  one  of  the  earliest  Powers  to  promote  these  measures  in  1884,  thus  carrying 
on  traditions  which  dated  from  the  Congress  of  Vienna.  Not  with  regard  to  the  Basin 
of  the  Congo  any  more  than  that  of  the  Niger  has  France  any  intention  of  withdrawing 
from  the  conventional  regime  already  in  force,  which  she  herself,  in  friendly  conjunction 
with  other  States,  strengthened  by  the  signature,  on  September  10th,  1919,  of  a  Conven- 
tion; nothing  is  now  further  from  her  thoughts  than  to  attempt  to  modify  the  terms 
of  this  Convention.  A  glance  at  the  map  of  Africa  will  show  that,  after  taking  away 
not  only  that  vast  stretch  of  territory  which  the  Belgian  Delegate  has  shown  you  by 
placing  a  map  of  it  before  you,— I  mean  that  vast  region  included  under  the  Basin  of 
the  Congo — but  also  the  equally  wide  region  included  under  the  Basin  of  the  Niger, 
then,  as  far  as  Africa  is  concerned,  the  only  territory  affected  consists  of  certain  small 
parcels  of  land  which,  outside  a  very  limited  sphere,  cannot,  I  think,  be  said  in  any  way 
to  affect  any  resolution  which  the  Conference  may  be  led  to  take. 

Perhaps  this  misunderstanding  serves  to  show  that  the  terms  of  our  proposal  were 
not  sufficiently  precise,  and  if  that  be  so,  we  are  only  too  ready  to  devote  careful  atten- 
tion to  more  detailed  geographical  specifications.  I  may  say  in  conclusion  that  to 
this  course  the  French  Delegation  would  oppose  no  objection,  and,  if  it  appears  neces- 
sary, I  shall  be  the  first  to  propose  that  the  matter  be  referred  to  a  special  committee, 
which  should  study  the  subject  from  the  point  of  view  both  of  the  territories  which 
we  have  specified  very  clearly,  and  of  any  other  territories  the  case  of  which  may  present 
itself  to  the  representatives  here  of  other  States  who  feel  a  similar  anxiety  with  regard 
to  them,  in  order  to  determine  the  scope  of  the  proposed  clause  with  more  precision, 
and  in  such  a  manner  as  may  set  the  mind  of  every  member  of  the  Conference  at  rest. 

M.  FREIRE  DANDRADE  (Portugal;  speaking  in  French).  —  I  associate  myself 
whole-heartedly  with  the  opinions  which  have  been  so  clearly  put  before  us  by  the 
Indian  Delegate  and  by  M.  Duchene  of  the  French  Delegation. 

Sir -Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  This  discussion  has  been 
one  of  considerable  interest,  and  must  already  have  suggested  to  the  Conference  that, 
although  there  may  be  some  advantage  in  linking  the  Indian  with  the  French  and 
Portuguese  amendments,  and  discussing  them  together,  there  are  also  very  great 
objections  to  that  procedure,  for  the  real  fact  is  that,  in  spite  of  the  similarity  in  the 
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wording,  the  bases  on  which  these  two  amendments  rest  are  entirely  different.  There 
may  be— perhaps  there  are — good  reasons  for  both,  but  they  are  entirely  different 
reasons,  and  I  therefore  venture  to  suggest  that  we  should  discuss  the  Indian  amend- 
ment first  and  the  other  amendments  afterwards;  but  if  the  Chair  rules  that,  for  the 
greater  convenience  of  the  Conference,  we  should  discuss  the  two  together,  I  am  per- 
fectly prepared  to  do  so. 

THE  CHAIRMAN  (speaking  in  French).  —  I  see  no  objection  whatever  to  separat- 
ing the  two. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  think  that  no-one  can 
have  listened  to  the  statement  of  the  Delegate  for  India  without  being  absolutely 
convinced  that  his  arguments  are  conclusive.  They  are  not  arguments  founded  upon 
conventions  or  agreements,  and  I  am  afraid,  therefore,  that  the  suggestion  put  forward 
in  such  a  conciliatory  spirit  by  M.  Bignami,  to  the  effect  that  these  cases  are  met  by 
the  terms  of  Article  10,  is  not  quite  accurate.  The  fact  is  that  the  Indian  amend- 
ment was  designed  to  meet  an  exceptional  state  of  things.  It  was  founded  on  the 
fact  that  it  would  be  an  absolute  administrative  impossibility  for  the  Government 
of  India  to  treat  as  separate  territorial  units,  for  the  purpose  of  the  present  Transit 
Convention,  a  large  number  of  small  fragments  of  territory,  the  largest  of  them 
extending  over  only  a  few  square  miles,  and  the  smallest  of  them  sometimes  only  a 
few  acres,  most  of  them  entirely  unprovided  with  any  customs  system  of  their  own, 
thus  presenting  a  problem  which  would  be  absolutely  insurmountable  if  the  Transit 
Convention  were  to  be  applied  in  all  its  rigour. 

I  have  no  authority  to  speak  for  India,  but  I  know  enough  about  the  country  to 
be  convinced  that  were  India  required,  as  a  condition  of  adherence  to  this  Convention, 
to  treat  as  separate  territories  for  the  purpose  all  these  tiny  spots  of  foreign  territory 
which  are  surrounded  by  the  territories  of  British  India,  there  would  be  only  one  poss- 
ible course  for  her  to  take,  namely,  not  to  sign  the  Convention  at  all.  It  could  not 
be  done, — it  is  administratively  an  impossibility.  The  arguments  put  to  the  Confer- 
ence by  M.  Duchene  are  of  an  entirely  different  order.  Although  they  may  be  very 
good  arguments,  possessing  considerable  force,  they  were  not  founded  on  adminis- 
trative considerations,  but,  if  I  understood  him  aright,  on  the  fact  that  the  means  of 
communication  in  these  vast  territories  in  Africa  are  not  as  yet  sufficiently  developed  to 
be  capable  of  affording  the  facilities  for  transit  contemplated  in  this  Convention.  We 
must  all  admit  that  backward  territories  in  Africa  cannot  be  expected  to  give  full 
transit  facilities  of  the  kind  which  would  be  reasonably  expected  in  the  countries  of 
Europe  or  America,  or  in  other  advanced  countries,  and  I  therefore  regard  M.  Duchene's 
proposal  with  much  sympathy.  I  shall  ask  him,  however,  whether  he  has  considered 
two  things, — firstly,  that  there  is  nothing  in  this  Convention  which  requires  any  con- 
tracting State  to  construct  new  railways  or  new  means  of  communication,  but  only  to 
make  the  best  use  of  those  which  exist;  and  secondly,  the  full  effect  of  those 
absolutely  vital  alterations  which  the  Sub-Committee  approved  and  the  Conference 
adopted  yesterday  in  connection  with  previous  conventions  and  agreements.  If  he 
has  considered  both  these  facts,  and  has  arrived  at  his  conclusion  accordingly,  and 
if  the  French  Delegation  tells  us  that,  in  spite  of  this,  they  cannot  accede  to  the 
Convention  in  respect  of  certain  territories  in  Indo-China  and  Africa, — then 
I  would  ask  that  the  number  of  territories  which  they  reserve  should  be  reduced  to 
the  minimum  consistent  with  their  vital  interests. 

I  must  say  that  I  look  with  great  misapprehension  on  the  proposal  to  refer  this 
clause  to  a  sub-committee  with  a  view  to  extending  the  benefits  of  the  reservation  to 
other  territories,  although  I  should  have  no  objection  to  its  going  to  a  sub-committee, 
with  instructions  to  consider  whether  its  application  cannot  be  restricted  still  further 
as  regards  those  territories  to  which  it  is  absolutely  necessary  to  apply  it.  I  listened 
with  very  great  satisfaction  to  M.  Duchene's  statement  to  the  effect  that  there  is  not 
the  least  intention  of  applying  in  these  territories  any  other  than  a  liberal  regime 
with  regard  to  transit,  communications  and  commerce.  I  think  liberal  regime  Wfcre 
M.  Duchene's  own  words.  There  is  at  present  nothing  in  the  French  and  Portuguese 
amendments  which  confirms  his  statement.     Would  M.  Duchene  be  averse  to  adding 
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some  words  of  a  general  character  guaranteeing  that,  so  far  as  local  oircumstam * m 
permit,  France  will  ensure  that  the  regime  applied  to  transit  in  these  territories  is  of  a 
kind  to  facilitate  the  commerce  and  communications  of  Contracting  States.'  If  some 
addition  of  I  his  kind  were  made,  it  might  be  well  to  refer  the  proposal  to  a  sub- 
committee, with  a  view  to  ascertaining  whether  the  very  wide  area  at  present  covered 
by  the  proposal  could  not  with  advantage  be  reduced;  but  in  this  case  stringent 
i  nst ructions  should  also  be  given  not  to  extend  its  scope  to  any  further  areas. 

Meanwhile,  could  we  not  come  to  a  decision  with  regard  to  the  amendment  of  the 
Indian  Delegate  which,  as  I  have  tried  to  explain  to  the  Conference,  rests  on  entirely 
different  grounds?  I  do  not  think  it  has  ever  been  suggested  that  the  Government 
of  India  pursued  any  other  than  a  most  liberal  policy  with  regard  to  transit,  communi- 
cations and  commerce.  The  proposed  reservation  is  not  in  any  way  based  on  a  wish 
to  evade  the  provisions  of  the  Convention,  but  simply  on  the  impossibility  of  treating 
these  small  territories,  these  settlements,  as  separate  units  for  purposes  of  adminis-. 
tration. 

I  ask  that  we  should  divide  iirst  on  the  Indian  amendment,  after  which  I  shall  not 
oppose  a  motion  to  refer  the  other  amendments  to  a  sub-committee. 

THE  CHAIRMAN  (speaking  in  French).  —  I  have  no  objection  to  the  two  questions 
being  treated  separately. 

M.  DE  MADARIAGA  (Spain;  speaking  in  French).  —  Spain  is  in  the  same  posi- 
tion as  France  and  Portugal  in  that  she  possesses  in  Africa  colonies  and  protectorates 
which  have  a  very  backward  development.  The  Spanish  Delegation  does  not,  however, 
possess  any  special  instructions  on  this  point,  and  must  therefore  fall  back  upon  her 
general  instructions  to  incline  to  the  side  of  greater  freedom,  should  doubt  arise.  The 
Spanish  Delegation  is  of  opinion  that  in  principle  this  paragraph  is  not  needed  in 
order  to  meet  the  cases  adduced  by  France,  Portugal  and  Spain,  but  that  later  on  it 
might  be  found  to  be  justified  for  some  special  cause.  The  Convention  in  its  present 
form  affords  means  for  meeting  special  cases  of  the  kind  to  which  allusion  has  been 
made,  such  as  the  backward  development  of  a  country,  etc.,  but  one  case  exists 
which  obliges  Spain  to  intervene  in  the  matter,  and  if  an  article  of  this  nature  were 
contemplated,  Spain  could  not  be  excluded  from  the  benefit  of  it.  The  British  Dele- 
gate has  declared  his  opposition  to  increasing  the  number  of  territories  to  which  the 
benefits  of  this  article  may  be  applied,  but  if  they  are  going  to  be  applied  to  Portuguese 
and  French  territory,  and  not  to  any  Spanish  territory  which  may  be  peculiarly  situat- 
ed, then  that  might  constitute  the  existence  of  differential  interest  as  far  as  Spain  is 
concerned.  Accordingly,  as,  in  the  opinion  of  the  Spanish  Delegation,  the  text  has 
a  rather  too  general  character,  we  shall  support  the  French  proposal  to  refer  it  to  a 
sub-committee  to  make  a  detailed  study  of  each  particular  case.  I  am  also  completely 
in  agreement  with  the  British  Delegation  in  desiring  the  inclusion  of  a  phrase  intended 
to  provide  a  general  safeguard  for  the  principle  of  freedom. 

M.  TSANG-OU  (China;  speaking  in  French).  —  The  new  article  proposed  by  the 
French  Delegation  is  of  special  interest  to  China,  particularly  in  connection  with  trade 
in  South  China,  which  often  involves  transit  across  Tonkin.  We  are  neighbours  of 
France  in  that  region,  and  I  do  not  think  we  can  refuse  to  recognise  the  justice  of  the 
French  claim  with  regard  to  the  local  difficulties  encountered  by  transport  and  com- 
munications. I  do  not  therefore  oppose  the  amendment;  I  would  simply  ask  the  French 
Delegation  whether,  if  the  assembly  approved  the  idea,  there  should  not  be  added  the 
words  in  conformity  with  the  principles  of  the  present  Convention.  Thus,  according  to 
!  be  text,  the  conditions  of  transit  may  always  become  the  subject  of  special  agreements 
between  the  States  concerned,  in  protected  areas  and  protectorates. 

Should  China,  after  having  ratified  the  Convention  on  Freedom  of  Transit,  make 
overtures  to  the  French  Government  with  regard  to  entering  into  fresh  conventions 
on  the  subject  of  transit  via  Tonkin,  I  would  also  ask  the  French  Delegation  to  agree 
to  base  her  policy  on  the  terms  of  the  fourth  paragraph  of  Article  10,  as  adopted 
yesterday  by  the  Conference. 


—     159    — 

Sir  Louis  KERSHAW  (India;  speaking  in  French).  —  I  rise  only  in  order  to  deal 
with  the  point  raised  by  the  Italian  Delegate.  The  British  Delegate  has  already 
referred  to  his  proposal  on  the  subject  of  Article  10,  and  has  explained  why  that  arti- 
cle by  itself  does  not  constitute  sufficient  protection.  The  second  point  which  the 
Italian  Delegate  raised  was  that  a  general  formula  would  be  preferable  to  a  specific 
exception.  So  far  as  the  Indian  Delegation  is  concerned,  a  general  formula,  if  it  had 
the  effect  of  excluding  the  settlements  from  the  scope  of  the  Convention,  would  be 
equally  acceptable,  but  I  can  assure  the  Italian  Delegate  that  several  attempts  have 
already  been  made,  without  any  success,  to  frame  such  a  formula,  the  difficulty  being 
that  a  general  formula  is  usually  discovered  to  include  within  its  scope  some  other 
territory  which  it  was  not  the  intention  to  include. 

As  I  understand  it,  the  general  trend  of  the  debate  to-day  serves  to  show  that  the 
Conference  desires  to  limit  the  number  of  exceptions.  Now  the  form  in  which  the 
Indian  amendment  has  been  presented  leaves  the  Conference  quite  certain  as  to  what 
is  being  excepted,  namely,  the  foreign  settlements  in  India,  and  nothing  else.  If,  in 
place  of  that  definite  amendment,  we  adopt  a  general  formula,  it  is  possible* — in  fact, 
it  is  almost  certain — that  territories  in  other  parts  of  the  world  will  be  included.  The 
Indian  amendment  is  in  effect,  therefore,  more  limitative  than  a  general  one  would 
be. 

I  would  like  to  confirm  the  remarks  of  the  British  Delegate  with  regard  to  the 
liberal  policy  followed  by  the  Government  of  India  in  all  transit  matters.  The  object 
of  this  amendment,  which  I  understand  the  Chairman  proposes  to  put  separately  to 
the  Conference,  is  merely  to  avoid  difficulties  of  administration.  It  is  in  no  way  intend- 
ed to  place  any  obstacle  in  the  way  of  the  small  transit  trade  with  these  territories. 
The  main  transit  trade,  as  I  have  already  said,  will  come  under  the  provisions  of  the 
Convention,  which  will  be  applied  whole-heartedly  by  the  Government  of  India. 

THE  CHAIRMAN  (speaking  in  French).  —  Would  you  be  willing  for  your  amend- 
ment to  be  included  in  the  Final  Protocol? 

Sir  Louis  KERSHAW  (India).  —  I  should  have  no  objection  if  it  had  the  same 
validity  in  the  Final  Protocol  as  it  would  have  if  embodied  in  an  article,  but  I  prefer 
the  latter  alternative.     I  must  leave  the  decision  to  the  Conference. 

THE  CHAIRMAN  (speaking  in  French).  —  The  Officers  of  the  Conference  will 
not  raise  any  opposition  to  a  separate  article.  We  will  now  proceed  to  vote  upon  the 
addition  proposed  by  the  Indian  Delegate,  but  in  doing  so  we  shall  leave  open  the  ques- 
tion of  the  form  which  the  new  article  is  to  take ;  it  is  a  matter  which  can  be  discussed 
in  sub-committee.  The  Indian  Delegate  himself  is  ready  to  agree  that  the  matter 
should  not  be  settled  now. 

M.  MATSUDA  (Japan;  speaking  in  French).  —  We  are  happy  to  be  able  to  sup- 
port the  proposal  made  by  the  British  Delegate.  In  my  opinion  the  method  suggest- 
ed by  him  is  the  most  practical  one.  We  propose,  therefore,  that  a  committee  should 
be  set  up  to  study  the  'question  whether  any  limitations  or  exceptions  can  be  allowed. 
We  are  sorry  to  note  a  tendency  within  the  Conference  to  introduce  these  different 
proposals,  which  are  all  in  the  direction  of  restricting  the  scope  of  application  of  the 
Convention  which  we  are  about  to  conclude.  Candidly,  we  are  of  opinion  that,  if 
this  tendency  to  make  one  exception  after  another  is  carried  much  further,  it  will 
become  difficult  to  arrive  at  any  agreement  for  the  betterment  of  world  conditions 
by  means  of  freedom  of  transit.  In  order  to  bring  the  task  to  a  successful  conclusion, 
it  is  essential  that  each  country  should  be  guided  by  generous  sentiments,  and  should 
make  more  or  less  of  a  sacrifice.  If  States  here  represented  continue  to  suggest  limit- 
ations and  exceptions,  how  shall  we  ever  terminate  our  work?  No,  they  must  be 
guided  by  principles  of  generosity,  which,  in  our  opinion,  are  identical  with  the  prin- 
ciple of  freedom  of  transit.  It  is  for  these  reasons  that  I  must  once  more  repeat  the  re- 
mark which  I  have  made  so  many  times  already : — freedom  of  transit  must  not  be  hind- 
ered or  restricted.  It  is,  then,  with  great  satisfaction  that  I  find  myself  in  a  position 
to  support  the  view  taken  by  my  colleague  of  the  Belgian  Delegation,  M.  Pierrard 


—    160    — 

If  either  one  or  two  committees  are  set  up  as  a  result  of  the  British  proposal  I  suggest 
they  adopt  as  the  key-note  of  their  proceedings  the  ideas  which,  in  all  sincerity,  I 
have  laid  before  you. 

M.  DUCHENE  (France;  speaking  in  French).  ■ —  I  must  apologise  for  rising  to 
speak  yet  once  again,  but  I  will  be  very  brief.  I  should  like,  first  of  all,  to  thank 
those  members  of  the  Conference  who  have  been  good  enough  to  speak  on  the  amend- 
ments proposed  by  us,  thus  throwing  valuable  light  upon  the  subject.  Taken  as  a 
whole,  the  remarks  made  have  been  most  judicious,  and  the  French  Delegation  is 
perfectly  ready  to  consider  them  in  as  liberal  a  spirit  as  possible.  1  agree  with  the 
British  and  Japanese  Delegates  in  thinking  that  the  question  ought  to  be  examined 
more  closely  by  a  small  sub-committee,- — -not  in  order  to  increase  the  number  of  excep- 
tions which  may  be  made  in  applying  the  Convention,- — exceptions  occasioned  by  the 
peculiar  position  of  any  given  territory — that  was  never  the  French  policy,  as  I  said  at 
the  outset — but  to  see  whether  such  exceptions  are  justified,  and,  when  they  are,  to 
confirm  them.  1  think  that  this  small  committee  should  undertake  the  study  of  both 
amendments  considered  together,  and  I  am  sorry  not  to  be  able  to  take  the  same  view 
as  the  British  and  Indian  Delegates  on  this  point.  1  differ  from  them  in  being  of  the 
opinion  that  the  cases  which  we  have  considered  are  not  dissimilar  to  the  obviously 
very  complicated  situation  resulting  from  the  existence  of  enclaved  territory  in  India. 
It  is  not  only  in  India  that  enclaves  are  to  be  found.  There  are  enclaves  which  are 
as  much  a  source  of  difficulty  to  the  enclaved  States  themselves  as  to  the  States  which 
surround  them.  The  Portuguese  Delegate  will  allow  me  to  give  an  example  : — in  our 
French  Colony  of  Dahomey,  there  is  a  small  piece  of  Portuguese  territory  absolutely 
isolated  in  the  midst  of  French  territory,  and  possessing  no  sea-board.  Its  name  is 
Whydah,  and  its  position  is  in  every  respect  analogous  to  that  of  the  enclaves  of  which 
the  Indian  Delegate  was  speaking  just  now.  It  surely  cannot  be  denied  that  cases 
such  as  this  merit  the  sanction  on  the  part  of  the  Conference  of  stipulations  of  a  some- 
what special  nature  to  be  included  in  this  Convention,  and  I  fail  to  see  how  some  of 
these  territories  can  be  treated  differently  from  others. 

I  must  therefore  conclude  by  recommending  that  both  amendments  be  referred 
to  a  small  committee.  This  solution  appears  to  me  necessary  because  it  would  enable 
useful  work  to  be  done ; — it  is  indeed  the  only  solution,  because  it  will  allow  us  to  reach 
the  heart  of  the  question. 

THE  CHAIRMAN  (speaking  in  French).  —  Does  the  British  Delegate  agree  that 
the  two  amendments  be  referred  to  a  sub-committee? 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  have  listened  carefully 
to  this  most  interesting  discussion,  but  I  have  not  heard  a  single  argument  brought 
against  the  Indian  proposal,  and  I  therefore  see  no  object  in  referring  it  to  a  sub-com- 
mittee. I  am  perfectly  content  that  a  sub-committee  should  examine  the  question 
whether  there  exist  in  other  parts  of  the  world  small  enclaves  similar  to  those  referred 
to  by  M.  Duchene, — in  which  case  they  should  certainly  be  treated  in  the  same  manner 
as  those  which  form  the  subject  of  the  Indian  proposal — but  I  am  of  opinion  that 
the  time  is  ripe  for  the  Conference  to  come  to  a  decision  on  the  subject  of  the  Indian 
motion. 

M.  DUCHENE  (France;  speaking  in  French).  —  Then  we  shall  be  under  the  ne^ 
cessity  of  asking  that  the  second  amendment  shall  not  be  referred  to  a  sub-committee 
either.  I  assert  and  I  maintain  that  the  conditions  are  identical.  1  have  cited  an 
example  which  is  typical  in  every  detail, — that  of  a  territory  identical  in  character 
with  the  Indian  enclaves,  and  I  hold  the  view  that  a  committee  must  either  be 
appointed  with  a  view  to  examining  both  amendments  or  else  not  be  appointed  at  all. 

M.  PIKRRARD  (Belgium;  speaking  in  French).  —  It  seems  to  me  that  We  ;>iv 
confronted  with  two  entirely  different  questions.  Personally  I  am  in  favour  of  Sir 
Hubert  Llewellyn  Smith's  proposal  to  vote  upon  the  Indian  motion,  which  would 
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appear  to  be  founded  on  a  concrete  example.  With  regard  to  the  whole  Franco- 
Portuguese  proposal,  a  further  proposal  has  been  made  to  refer  this  amendment 
to  a  committee,  and  in  token  of  my  desire  for  conciliation,  I  support  this  proposal... 

M.  SIBILLE  (France;  speaking  in  French).  —  Hear,  hear! 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  would  only  request  that  the 
committee  should  not  meet  before  it  is  possible  for  an  expert  to  arrive  from  Brussels; 
I  have  to  confess  that  I  am  not  myself  sufficiently  versed  in  colonial  matters  to  be 
able  to  deal  with  the  question  adequately. 

Sir  Louis  KERSHAW  (India).  —  I  venture  to  support  the  Belgian  Delegate's 
motion.  I  have  heard  no  objection  raised  to  my  amendment;  had  any  been  raised, 
I  should  have  been  only  too  happy  to  meet  it  with  explanations.  I  had  understood 
that  M.  Duehene  supported  the  amendment,  but  if  it  really  does  contain  anything 
which  is  not  quite  clear,  then  by  all  means  let  it  be  referred  to  a  small  committee. 

M.  BIGNAMI  (Italy;  speaking  in  French).  ■ —  It  is  with  great  regret  that  I  must 
register  my  inability  to  vote  for  the  Indian  amendment,  on  account  of  the  fact  that 
it  treats  of  one  particular  case;  whilst  we  hold  the  view  that  some  general  form  of 
words  should  be  found  in  order  that  a  convention  such  as  the  one  now  under  discussion 
should  not  have  reference  to  special  cases. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  In  reply  to  M.  Bignami,  I 
should  like  to  say  that  if  the  meeting  votes,  as  I  hope  it  will,  in  favour  of  the  Indian 
amendment,  such  a  vote  will  be  entirely  without  prejudice  to  the  work  of  the  Sub- 
Committee  which  will  examine  the  question  whether  there  exist  in  other  parts  of  the 
world  other  enclaves  to  which  similar  principles  should  be  applied.  If  the  Sub-Com- 
mittee finds,  as  M.  Bignami  is  convinced,  that  there  are  such  enclaves, — a  question  upon 
which  I  am  less  certain  than  he — it  will  report  accordingly,  and  the  Drafting  Committee 
can  then  easily  amalgamate  the  two  amendments  in  a  single  article.  I  claim  that 
the  case  of  India  has  been  proved  up  to  the  hilt.  Not  a  single  argument  has  been 
brought  against  it,  and  a  vote  ought  to  be  taken  upon  it. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  If  the  Sub-Committee  comes  upon  a 
form  of  words  more  general  in  character,  the  Italian  Delegate  would  have  no  more  to 
say.  As,  however,  we  are  dealing  here  with  a  special  case,  it  should  be  clearly  stated 
whether  it  is  understood  that  the  Sub-Committee  must  find  such  a  formula.  Only  if 
it  did  not  succeed  in  doing  so  would  the  question  arise  whether  there  shall  be  included 
in  the  Convention,  as  a  matter  of  course,  an  article  dealing  with  special  cases  such 
as  the  present  one.  But  I  repeat  once  again  that  we  cannot  adopt  the  proposal  unless 
it  is  understood  that  the  sub-committee  will  endeavour  first  of  all  to  find  a  text  bearing 
a  more  general  character. 

M.  DUCHENE  (France;  speaking  in  French).  —  Several  different  points  of  view 
have  been  put  forward,  and  have  found  happy  expression,  surely,  in  the  admirable 
speech  which  the  Italian  Delegate  has  just  made.  This  being  so,  I  am  of  opinion  that 
a  settlement  ought  to  be  found  which  will  give  general  satisfaction.  Obviously, 
if  we  have  to  find  a  more  general  formula,  then  the  interests  of  India,  however 
important,  cannot  be  isolated.  We  of  the  French  Delegation  were  the  first  to  recognise 
this  fact.  If,  on  the  other  hand,  it  is  a  question  of  a  special  case,- — -that  of  India — I 
repeat  that  there  is  no  reason  why  it  should  be  treated  outside  other  similar  cases. 
In  my  opinion  the  Conference  is  not  at  present  in  a  position  to  pronounce  a  verdict, 
and  it  may  also  be  that,  however  determined  we  may  be,  and  however  much  we 
may  narrow  down  the  terms  of  a  clause,  stipulations  of  this  nature  do  nevertheless 
bear  an  exceptional  character.  Now  I  come  to  consider  the  question  I  must  admit 
that  stipulations  of  this  nature  are  out  of  place  in  a  Convention  which  is  intended  to 
embody  general  principles.  I  think  that  everyone  would  be  satisfied  if  there  were 
introduced  into  the  Final  Protocol  the  provisions  which  an  attempt  was  made  to 
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embody  in  the  two  amendments  now  before  the  Conference,- — both  the  Indian 
amendment  and  the  amendment  eoneerning  other  territories.  In  the  meantime, 
this  need  not  prevent  a  sub-commit  tee,  or  even  the  Drafting  Committee,  from  consider- 
ing what  form  of  words  should  be  inserted  in  the  Final  Protocol. 

THE  CHAIRMAN  (speaking  in  French).  —  It  is  for  the  Conference  itself,  and  not 
for  the  Officers  of  the  Conference,  to  decide  whether  the  two  provisions  are  to  be  amal- 
gamated or  are  to  remain  separate.  I  should  like  to  consult  the  Conference  upon  this 
point. 

M.  DUCHENE  (France;  speaking  in  French).  —  Do  you  mean  amalgamated  in 
the  Final  Protocol? 

THE  CHAIRMAN  (speaking  in  French).  —  Yes,  in  the  final  Protocol. 
1  will  now  put  to  the  vote  the  motion  to  amalgamate  the  two  texts  in  the  Final 
Protocol. 

The  vote  was  then  taken,  7  voting  for  and  8  against. 

M.  DUCHENE  (France;  speaking  in  French).  —  There  is  not  a  quorum,  and 
therefore  the  vote  is  null  and  void. 

THE  CHAIRMAN  (speaking  in  French).  —  There  is  certainly  not  a  quorum,  but 
we  have  as  yet  no  definite  ruling  upon  this  point.  It  might  be  laid  down  that  in  order 
to  obtain  a  quorum  half  of  the  delegates  present  must  vote.  I  will  once  more  put  the 
question,  with  the  request  that  every  delegate  here  present  will  take  part  in  the  vote, 

The  vote  was  then  taken,  1  voting  for  and  8  against. 

THE  CHAIRMAN  (speaking  in  French).  —  In  the  circumstances,  the  question 
cannot  be  decided,  and  I  propose  that  the  debate  be  now  adjourned  until  11  a.m.  to- 
morrow. 

The  meeting  adjourned  at  8  p.m. 


ELEVENTH  MEETING  OF  THE  PLENARY  COMMITTEE 

(Wednesday,  March  23rd,  1921,  at  11  a.m.) 


DISCUSSION    OF    ARTICLE    13    (COntd.) 
DISCUSSION    OF    ARTICLE    14 — REPORT    OF   SUB-COMMITTEE    ON    ARTICLE    15 

The  Meeting  opened  with  M.  Loudon,  Vice-President  of  the  Conference,  in  the  Chair. 

DISCUSSION  OF  ARTICLE  13  (contd.) 

THE  CHAIRMAN  (speaking  in  French).  —  The  Conference  will  remember  that 
there  arose  yesterday  afternoon  a  slight  difficulty  with  regard  to  the  vote  upon  the 
amendments  proposed  by  the  Indian  Delegation  and  by  the  French  and  Portuguese 
Delegations,  and  that  I  suggested  the  vote  should  not  take  place  until  to-day. 
Before  proceeding  to  this  vote,  I  will  call  upon  Sir  Louis  Kershaw,  the  Indian  Dele- 
gate, to  speak. 

Sir  Louis  KERSHAW  (India).  —  At  the  close  of  yesterday's  proceedings  the 
Conference  found  itself  in  a  position  of  some  difficulty,  it  being  impossible  to  obtain 
a  valid  vote  on  the  question  whether  the  two  amendments  before  the  Conference 
should  be  dealt  with  together  or  separately.  I  hope  the  Conference  will  agree  that 
the  attitude  taken  up  by  the  Indian  Delegation  in  this  matter  was  not  an  unreasonable 
one,  for  the  course  of  the  debate  indicated  very  clearly  that  no  objection  was  taken  to 
the  Indian  amendment  on  the  actual  merits  of  the  case,  and  that  the  tendency  of  the 
Conference  was,  indeed,  rather  in  favour  of  it.  But  as  it  is  apparent  that  some  members 
of  the  Conference  would  prefer  both  amendments  to  be  referred  to  a  sub-committee, 
the  Indian  Delegation  is  ready  to  waive  its  objection,  and,  in  order  to  save  the  time 
of  the  Conference  and  to  preserve  that  spirit  of  harmony  which  has  been  such  a  feature 
of  our  proceedings,  is  quite  prepared  to  agree  that  both  amendments  should  be  sent 
to  a  sub-committee. 

I  should  like  to  add  a  word  with  regard  to  my  own  position.  I  have  already  said 
that  the  Government  of  India  regards  this  question  as  one  of  vital  importance.  My 
own  instructions  are  precise.  Although  I  have  come  here  with  full  powers  from  His 
Majesty  the  King  Emperor  to  sign  Conventions,  it  would,  I  am  afraid,  be  quite  imposs- 
ible for  me  either  to  vote  for  or  to  sign  any  Convention  which  did  not  safeguard  the 
position  of  India  in  this  particular  matter. 

THE  CHAIRMAN  (speaking  in  French )>  —  Every  member  of  the  assembly  will, 
I  am  sure,  agree  that  a  debt  of  thanks  is  owing  to  Sir  Louis  Kershaw  for  his  conciliatory 
attitude  in  this  matter. 

Unless  there  is  any  objection,  we  can  proceed  at  once  to  appoint  the  Sub-Com- 
mittee. I  propose  that  all  the  delegations  which  took  part  in  yesterday's  debate 
should  be  represented  upon  it,  namely,  the  Indian,  British,  Belgian,  French,  Portuguese, 
Spanish,  Chinese,  Italian  and  Japanese  Delegations,  to  the  number  of  which  might 
be  added  the  Brazilian  and  Netherlands  Delegations.     Has  anyone  any  objection? 

This  was  agreed. 
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It  is  not  for  me  to  convene  this  Sub-Committee,  but  I  nevertheless  propose  that 
it  meet  to-morrow. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  That  would  be  too  soon, 
Mr.  Chairman. 

THE  CHAIRMAN  (speaking  in  French).  —  I  recollect  now  that  you  asked  yesterday 
that  time  might  be  allowed  for  a  Belgian  expert  to  be  summoned,  and  I  would  therefore 
suggest  to  the  assembly  to  postpone  the  meeting  of  this  Sub-Committee  until  a  later 
date,  such  as  Wednesday  of  next  week. 

M.  DUCHENE  (France;  speaking  in  French).  —Thursday? 

THE  CHAIRMAN  (speaking  in  French).  —  Very  well;  Thursday  at  three  o'clock  in 
the  afternoon. 

We  will  now  continue  the  discussion  of  Article  13. 

M.  BIGNAM1  (Italy;  speaking  in  French).  —  The  Italian  Delegation  has  presented 
an  amendment  to  substitute  for  the  word  temporarily  the  words  for  five  years.  Article  13 
provides  for  temporary  exceptions  in  favour  of  devastated  regions,  on  the  special 
grounds  of  the  grave  economic  position  resulting  from  the  devastations  perpetrated 
by  enemy  troops  during  the  war  of  1914-1918,  and  adds  that  the  countries  devastated 
shall  be  exempted  temporarily  from  applying  the  provisions  of  the  Convention.  Italy, 
in  common  with  other  countries,  was  devastated  during  the  war,  and  suffered  much; 
but  we  are  anxious  to  see  the  Convention  concluded,  and  we  would  therefore  point 
out  that  the  word  temporarily  is  not  sufficiently  precise;  it  may  mean  two  years,  ten 
years  or  even  twenty  years,  whilst  the  Convention  is  only  to  remain  in  force  for  ten 
years  before  being  renewed,  so  that,  in  practice,  the  word  temporarily  could  not  refer 
to  a  period  longer  than  ten  years.  To  the  Italian  Delegation  even  this  period  of  ten 
years  would  appear  excessive,  and  we  propose  accordingly  that  a  period  of  five  years 
should  be  fixed  as  in  Article  378  of  the  Treaty  of  Versailles  in  respect  of  a  number  of  its 
provisions.  If  serious  cause  arose,  it  would  be  for  the  League  of  Nations  to  allow 
any  exception  to  be  made,  but  we  consider  it  necessary  to  lay  down  a  maximum  period. 

M.  Georges  BONNET  (France;  speaking  in  French).  —  The  French  Delegation 
would  like  it  to  be  known  that  if  cannot  support  the  amendment  put  forward  by  the 
Italian  Delegation.  In  the  first  place,  the  amendment  does  not  seem  to  us  to  cor- 
respond with  the  terms  oi  Article  23  of  the  Covenant,  which  does  not  lay  down  any 
particular  period  of  time  for  the  reconstruction  of  the  devastated  areas.  Secondly, 
the  period  of  time  fixed,  which  the  Italian  Delegation  would  like  to  be  five  years, 
would  appear  somewhat  arbitrary;  the  exact  time  which  it  will  take  to  reconstitute 
the  devastated  areas  cannot  be  foreseen,  and  in  consequence  there  is  no  possibility  of 
knowing  at  what  date  normal  conditions  will  once  more  prevail,  which  will  enable 
these  areas  be  placed  under -ordinary  administration. 

On  the  other  hand,  the  French  Delegation  supports  the  British  amendment  to 
Article  13,  namely,  the  proposal  to  add  the  following  words  at  the  end  of  the  article 
to  the  said  territory  or  part  thereof. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  The  amendment  was  put  forward 
by  the  Italian  Delegation  after  an  exchange  of  views  had  taken  place  between  its 
members  and  those  of  the  French  and  Belgian  Delegations,  when  these  latter  declared 
that  they  saw  no  objection  to  fixing  a  time-limit,  and  that  they  recognised  the  justice 
of  the  Italian  point  of  view.  But  as  the  French  Delegation,  al!er  further  study  of  the 
amendment,  is  opposed  to  it,  the  Italian  Delegation  will  not  press  it. 

THE  CHAIRMAN  (speaking  in  French).  —  The  Italian  amendment  is  withdrawn. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  The  amendment  which 
1  have  the  honour  to  put  forward  might  almost  be  said  to  be  a  drafting  amendment. 
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I  notice  that  the  French  Delegation  shows  willingness  to  accept  it.  The  words  I 
propose  to  add  have  as  their  ohject  the  restriction  of  this  exception  within  the 
narrowest  limits  possible ;  I  hope  they  will  be  accepted  unanimously. 

1  should  like  to  say  that,  whilst  the  British  Delegation  is  quite  in  agreement  with 
the  terms  01  Article  13,  which,  as  a  matter  of  fact,  reproduces  the  terms  of  Article  23 
of  the  Covenant,  yet  I  feel  that  so  much  has  been  done  in  the  course  of  our  discussion 
to  meet  the  case  put  by  the  Delegates  of  Poland  and  Roumania,— it  is  sufficient  to 
read  the  revised  text  of  Article  7  and  the  provision  in  the  Final  Protocol  to  realise 
this — that  I  hope  the  countries  whose  territories  have  suffered  devastation  will  take 
advantage  of  these  exceptions  only  to  the  minimum  extent  possible.  I  trust  that 
the  Polish  Delegate,  who  is  presenting  an  amendment  to  extend  this  exception  with 
regard  to  the  devastated  countries  beyond  the  terms  of  the  Covenant,  will  feel  that  the 
exceptions  which  have  been  made  in  the  course  of  our  discussion  are  sufficient  to  induce 
him  not  to  press  an  amendment  which,  1  fear,  we  should  not  be  in  a  position  to  accept. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  rise 
merely  in  order  to  support  the  French  Delegation's  view,  and  at  the  same  time  to  assure 
the  British  Delegation  that  our  country,  which  is  essentially  a  transit  country,  will 
do  its  utmost  to  provide  facilities  for  transit  traffic.  But  outside  the  needs  of  the 
devastated  areas  obstacles  exist  of  a  technical  character  which  must  not  be  forgotten. 
In  Serbia,  for  instance,  all  our  metal  bridges  are  destroyed,  and  although  we  have  done 
our  best  to  replace  them,  and  to  this  end  have  even  applied  to  the  countries  which 
possess  the  largest  metal  industries,  even  their  efforts  added  to  our  own  have  not  been 
able  after  the  lapse  of  a  whole  year  to  supply  the  need.  I  hold,  therefore,  that  the 
French"  proposal  is  fully  justified. 

M.  FRASHERI  (Albania;  speaking  in  French).  —  I  should  like  to  thank  M.  Avra- 
movitch  lor  his  declaration  that  the  Serb-Croat  -Slovene  Kingdom  will  use  every  possible 
means  to  restore  transit  traffic.  As  near  neighbours  of  the  Kingdom,  1  should  like 
to  tender  him  special  thanks  for  the  measures  taken  to  facilitate  the  transit  of  passengers 
and  goods. 

THE  CHAIRMAN  (speaking  in  French).  —  If  there  is  no  objection  to  the  British 
amendment,  it  is  carried. 

Accordingly,  the  words  to  the  said  territory  or  part  thereof  will  be  added  at  the 
end  of  Article  13. 

We  now  pass  to  the  amendment  presented  by  the  Polish  Delegation. 

M.  WUNIARSKI  (Poland;  speaking  in  French).  -  This  is  not  an  amendment. 
The  Polish  Delegation  desired  to  obtain  the  consent  of  the  Conference  for  a  statement 
to  be  inserted  in  the  Final  Protocol  to  the  effect  that  Poland  is  at  liberty  to  interpret 
Article  23  of  the  Covenant  in  such  a  way  as  to  include  the  material  damages  occasioned 
by  the  hostilities  which  continued  until  1920,  and  have  caused  havoc  to  transport. 
Obviously,  the  Covenant  could  not  foresee  this  war,  which  constituted  as  it  were  the 
winding  up  of  the  world  war.  I  must  thank  the  British  Delegation  for  its  attitude 
with  regard  to  the  Polish  proposal.  Poland  does  not  intend  to  take  advantage  of  this 
article  in  order  to  prolong  beyond  what  is  necessary  the  period  for  exceptions  as  provided 
for  under  Article  13.  I  should  like  to  point  out  that  our  proposal  may  concern  other 
countries  bordering  upon  Russia,  which  have  likewise  suffered  as  a  result  of  the  war 
carried  on  with  the  States  on  their  Eastern  frontiers. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  must  apologise  for 
having  been  absent  for  several  days  for  reasons  of  health,  and  I  will  now  ask  permission 
to  submit  a  lew  observations  which  occur  to  me  on  the  subject  of  this  article. 

Here  is  an  amendment  which  asks  that  allowance  shall  be  made,  not  only  for  the 
war,  but  also  for  the  events  following  immediately  upon  it;  1  refer  to  the  Polish 
amendment.  Roumania  finds  herself  in  much  the  same  position.  The  principle 
underlying  Article  13  must  surely  have  found  wrong  expression  if  the  members  of  the 
Conference   are  now  beginning  to  enumerate  events  which  entitle  a  country  to  be 
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exempted  from  obligations  with  regard  to  transit.  The  intention  of  Article  13  was 
to  make  exceptions  iii  those  cases  where  I  lie  devastation  wrought  hy  the  war  would 
render  impossible  the  carrying  out  of  certain  obligations  connected  with  transit. 
What  should  have  been  done,  unless  complete  silence  on  the  subject  had  been  main- 
tained, was  to  say  once  for  all  that  which  is  said  in  every  treaty  through  the  world  : 
the  plea  of  force  majeure  may  be  advanced.  This  is  permitted  in  connection  with  any 
contract,  in  private  as  in  international  law,  and  any  contract  may  become  null  and 
void  as  a  result ;  ad  impossibllia  nemo  obligator. 

There  is  one  principle  which  has  been  admitted  throughout  the  Convention,  and 
that  principle  we  shall  do  well  not  to  forget  now  that  we  are  on  the  point  of  completing 
the  work.  It  is  that  the  rights  of  transit  do  not  impose  upon  any  nation  the  obligation 
of  carrying  out  works.  A  State  may  be  questioned  as  lo  its  resources,  but  it  cannot 
be  forced  to  build  in  order  to  facilitate  transit.  It  cannot  be  asked  to  carry  out  works 
over  and  above  those  which  it  considers  necessary  in  its  own  interest;  it  would  be 
carrying  things  to  extremes  to  force  anyone  in  the  direction  of  expenditure  which  is 
only  calculated  to  benefit  his  neighbour.  This  has  already  been  admitted  without 
dispute.  It  cannot  be  open  to  doubt  that  if,  owing  to  damages  due  to  the  war  or 
shortage  of  material,  a  country  is  not  in  a  position  to  afford  transit,  it  is  exempt  from 
any  such  obligation,  even  though  the  Convention  is  silent  on  the  matter.  You  are 
going  to  bring  a  complaint  against  a  State  for  failing  to  build  a  railway  across  a  valley, 
and  then  oblige  it  to  carry  out  the  work  on  the  ground  that  it  is  needed  for  transit 
traffic.  That  would  mean  entering  upon  a  path  which  was  never  indicated  in  the 
Convention,  and  which  certainly  lies  outside  the  domain  of  the  rights  of  transit.  These 
consist  in  claiming  passage  over  already  existing  routes,  in  whatever  condition  they 
may  be.  Should  the  State  concerned  see  fit  to  improve  its  railway  organisation,  so 
much  the  better,  but  no-one  can  oblige  it  to  do  so,  or  can  dictate  a  policy  with  regard 
to  new  undertakings. 

But  there  is  yet  another  point.  It  has  been  proposed  by  our  Italian  colleague  to 
fix  a  time-limit,  and  it  has  been  pointed  out  that  in  Roumania  there  are  not  a  great 
number  of  routes  convenient  for  transit.  Why  is  this?  Is  it  because  the  Roumanians 
are  an  incompetent  people  who  have  shown  themselves  incapable  of  doing  what  has 
been  done  in  other  countries?  No;  it  is  because  for  four  centuries  Roumania  has  been 
incessantly  at  war  with  barbarians  marching  upon  her  from  the  South,  from  the  East, 
from  the  West, — in  fact  from  all  the  quarters  of  the  compass.  At  this  very  moment 
our  army  is  on  the  Dniester,  awaiting  every  moment  the  onrush  of  the  barbarians. 
How  long  will  this  situation  last?  I  will  undertake  to  cause  the  necessary  railways 
to  be  built  in  Roumania  if  the  Italian  Delegate  will  only  tell  me  how  long  we  may 
expect  these  onslaughts  to  continue.  We  shall  never  see  the  last  of  them ;  who  can 
ever  tell  whether  he  is  really  at  peace?  We  are  not  at  war  with  the  Bolsheviks; — 
at  least,  war  has  never  been  declared.  I  wish  you  may  never  find  yourself  in  their 
company,  and  I,  personally,  M.  Bignami,  would  rather  be  at  war  with  you  than  with 
these  Bolsheviks,  with  whom  there  is  no  knowing  where  it  begins  and  where  it  will  end. 
How  can  you  expect  Roumania,  who  is  never  without  the  threat  of  a  new  attack,  to 
undertake  the  construction  of  routes  for  transit  traffic  at  a  time  when  the  rest  of 
Europe  has  unfortunately  something  else  to  do  than  to  assist  in  the  defence  of  the 
frontier  on  the  Dniester?  If  you  all  accompany  us  to  the  Dniester,  well  and  good! 
But  as  long  as  you  leave  us  to  fend  for  ourselves,  so  long  will  I  maintain  that,  if  the 
attacks  against  us  continue  for  another  four  centuries,  Roumania  during  those  four 
centuries  will  not  build  the  necessary  railways,  because  she  will  not  be  able  to  build 
them,  and,  furthermore,  if  this  state  of  affairs  continues  for  another  four  centuries, 
I  cannot  tell  what  will  become  of  us.  It  is  obvious  that  in  these  circumstances  we 
can  make  no  promises.  I  am  far  from  wishing  these  conditions  to  continue  in  Rou- 
mania, and  I  trust  that  you  believe  me  on  my  word.  If  I  say  this,  it  is  not  that  in 
the  midst  of  the  Bolshevik  menace  I  am  looking  for  a  loophole;  I  would  much 
prefer  to  see  that  menace  removed,  in  order  that  Roumania  might  be  able  to  build 
railways  both  to  her  own  advantage  and  to  that  of  yourselves. 

Hut  there  is  not  only  Bolshevism.  We  do  not  know  what  may  happen.  Restric- 
tions must  apply  not  only  to  this  war  but  to  potential  wars,  and  not  only  to  them  but 
also  to  cases  of  force  majeure,  such  as  Bolshevism  or  internal  revolution.     It  is  under- 
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stood  that  in  a  case  of  force  majeure,  a  country  must  be  excused  from  affording  transit' 
whilst  it  also  goes  without  saying,  since  it  is  understood  once  and  for  all,  that 
every  country  is  only  to  place  at  the  disposal  of  transit  traffic  those  facilities  which 
it  has  available,  and  cannot  be  forced  to  increase  its  means  in  order  to  facilitate  transit. 
If,  therefore,  Roumania  sees  no  advantage  in  improving  her  system  of  railways,  if 
she  lias  other  fish  to  fry,  no-one  can  oblige  her  to  do  it.  It  is  for  this  reason  that  the 
Roumanian  Delegation  proposes  to  change  the  title  of  the  article,  and  also  to  substitute 
for  the  idea  of  war  as  a  ground  for  exception  the  words  on  the  grounds  of  force  majeure. 
It  is  unnecessary  in  any  contract  to  state  that  the  parties  will  be  released  from  any 
obligation  in  case  of  force  majeure,  whether  it  be  a  question  of  private  or  of  international 
law.  I  had  pioposed  the  words  through  inadequacy  of  means,  which  comes  to  the  same 
thing.  A  statement  to  the  effect  that  every  country  will  afford  what  means  it  has 
at  its  disposal  implies  dependence  upon  the  available  capacity  of  its  railways,  for 
there  can  be  no  suggestion  of  forcing  a  State  to  injure  its  own  interests  in  order  to  serve 
the  interests  of  others. 

This  amendment,  however,  has  not  been  brought  under  discussion;  it  was  relegated 
to  the  records  of  the  meeting,—  for  what  reason  1  do  not  know.  We  shall  end  by 
reading  the  records  rather  than  the  Conventions.  Well,  that  question  is  settled.  As 
regards  this  article,  not  only  must  we  not  restrict  the  time-limit  for  this  exception, 
but  we  must  extend  the  provision  to  include  every  possible  contingency  which  may 
be  imagined  as  arising  in  the  future  from  force  majeure,  just  as  is  done  in  private  and 
international  law. 

THE  CHAIRMAN  (speaking  in  French).  —  I  would  ask  the  Roumanian  Delegation 
whether  it  wishes  to  press  its  amendment. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  A  general  principle  in 
law  is  that  a  situation  of  force  majeure  arising  in  a  country  exempts  that  country  from 
affording  transit.  We  are  only  envisaging  one  case  out  of  a  thousand  scattered  through 
the  Convention.  I  do  not  see  any  objection.  We  might  easily  add  two  or  three  others, 
such  as  revolutions,  for  instance. 

THE  CHAIRMAN  (speaking  in  French).  —  Then  you  withdraw  your  amendment? 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  have  no  objection. 

THE  CHAIRMAN  (speaking  in  French).  —  The  Roumanian  Delegation  consents 
to  withdraw  its  amendment. 

M.  SIDZIKAUSKAS  (Lithuania;  speaking  in  French).  —  As  soon  as  the  question 
of  devastated  territory  arose,  I  thought  it  my  duty  to  submit  a  few  observations  on  the 
subject,  with  special  reference  to  my  own  country.  The  burdens  of  the  war  have 
weighed  too  heavily  upon  the  country  which  I  have  the  honour  to  represent,  for  its 
special  position  not  to  deserve  consideration.  Not  only  was  Lithuania,  from  the  first 
days  of  the  world  war,  the  arena  of  fierce  struggles,  with  the  great  armies  both  of  victors 
and  of  vanquished  using  her  territory  as  a  highway  tor  their  manoeuvres;  not  only  was 
she  obliged  to  bear  the  burden  of  an  onerous  and  protracted  military  occupation;  but, 
added  to  all  this,  Lithuania  since  the  Armistice  has  suffered,  at  least  towards  her  Eastern 
frontier,  terrible  devastation  at  the  hands  of  the  armed  hordes  of  Soviet  Russia,  and, 
1  feel  constrained  to  add,  of  Polish  regulars  and  insurgents. 

Situated  as  she  is  between  Germany  and  Russia  on  the  one  hand,  and  between  the 
Baltic  Sea  and  Poland  on  the  other,  Lithuania  forms  part  of  the  highway  linking  up 
Eastern  and  Western  Europe,  and  it  is  owing  to  this  geographical  position  that  she  is 
predestined  to  play  a  very  special  role  as  far  as  transit  is  concerned.  No  less  than  five 
international  railways  cross  her  territory.  It  is  on  this  account  that  the  Lithuanian 
Delegation  would  like  to  see  a  statement  in  the  Final  Protocol  to  the  effect  that,  subject 
to  the  conditions  provided  for  in  Article  13,  she  is  at  liberty  to  plead  lawfully  the 
grave  economic  situation  arising  out  of  the  acts  of  devastation  perpetrated  on  her  soil, 
and  due  to  enemy  aggression  subsequent  to  1918. 
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Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  -  Let  there  be  no  misunder- 
standing. I  suppose  that  we  are  still  engaged  in  a  discussion  ot  the  Polish  amendment. 
Possibly  the  Polish  Delegate  supposed  the  attitude  of  the  British  Delegate  towards 
his  amendment  to  be  a  trifle  more  favourable  than  I  fear  it  really  is.  After  a  very 
close  study  of  the  amendments  to  the  Convention,  and  in  particular  of  the  article 
which,  on  the  motion  of  the  Boumanian  Delegation,  we  have  agreed  to  insert  in  the 
Final  Protocol,  the  British  Delegation  was  satisfied  that  the  contingencies  which  the 
Polish  Delegation  has  in  mind — namely,  the  impossibility  of  providing  adequate  transit 
in  a  devastated  country — are  sufficiently  profided  for  by  the  terms  of  this  provision. 
If  I  may  say  so,  we  dislike  Article  13,  because  on  principle  we  dislike  exceptions.  1 
am  not  proposing  to  alter  the  article.  I  understand  perfectly  that  it  reproduces  a 
provision  of  the  Covenant,  but  we  are  inexorably  opposed  to  extending  its  scope. 

M.  WINIABSKI  (Poland;  speaking  in  French).  —  There  has  indeed  been  some 
slight  misunderstanding.  I  agree  with  the  British  Delegate  that  everything  has  been 
done  to  provide  for  cases  where  the  terms  of  the  Transit  Convention  are  impossible 
of  execution,  but  we  are  nevertheless  bound  in  some  sort  by  the  Covenant,  which 
provides  for  certain  exceptions  in  favour  of  the  countries  devastated  during  the  war 
of  1914-1918.  For  Poland,  the  war  did  not  end  in  1918,  but  in  1920,  and  we  should 
very  much  like  the  Conference  to  include  a  statement  to  this  effect  in  the  Final  Pro- 
tocol. However,  the  Polish  Delegation  will  not  press  the  point  further,  and  should 
the  Conference  decide  that  the  Final  Protocol  is  not  the  place  for  such  a  declaration, 
we  should  be  content  to  see  it  stated  in  the  records  of  the  meeting  that  the  Polish  Dele- 
gation proposes,  should  need  arise,  to  appeal  to  the  Council  of  the  League  of  Nations 
to  take  these  circumstances  into  consideration  in  connection  with  exceptions  to 
the  terms  of  this  article. 

THE  CHAIBMAN  (speaking  in  French).  —  1  do  not  suppose  the  Conference  will 
raise  any  objection  to  the  last  proposal  made  by  M.  Winiarski.  The  Polish  Delegate 
wishes  mention  to  be  made  in  the  records  of  the  meeting  of  the  desire  expressed  by  his 
Government  in  the  proposed  amendment. 

Does  the  British  Delegate  raise  any  objection? 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  -  The  British  Delegation 
consents. 

THE  CHAIBMAN  (speaking  in  French).  —  Then  the  amendment  is  withdrawn, 
and  this  declaration  will  appear  in  the  records  of  the  meeting. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  wish  to  give  the  reasons  which 
have  caused  the  Chinese  Delegation  to  ask  for  the  exclusion  from  the  scope  of  the 
Transit  Convention,  at  any  rate  temporarily,  of  the  Chinese  Eastern  Bailway.  This 
railway,  which  is  1.500  kilometres  in  length,  passes  from  Bussia  across  Chinese  terri- 
tory to  a  Bussian  port,  and  constitutes  an  important  route  for  international  transit 
traffic  to  Bussia.  It  was,  I  think,  in  1896,  when  the  Russian  and  Chinese  Governments 
signed  an  agreement  making  over  the  construction,  administration  and  operation  of 
this  railway  to  a  Russo-Chinese  Bank.  Since  the  Russian  Revolution,  the  Chinese 
Government  has  taken  the  place  of  the  Russian  Government  in  assuming  responsibility 
for  the  efficient  working  of  the  railway.  In  spite  of  the  disorder  prevailing  in  Russia 
at  the  present  time,  traffic  is  safeguarded,  but  the  Chinese  Government  does  not  consi- 
der itself  entitled  to  assume  on  behalf  of  Russia  the  obligations  contained  in  the  present 
Convention,  until  there  is  a  Russian  Government  able  to  join  with  the  Chinese  Govern- 
ment in  ratifying  the  Convention.  All  that  the  Chinese  Government  asks  is  that 
traffic  over  this  railway  should  be  excluded  temporarily  from  the  scope  of  the  Conven- 
tion, and  that  the  regulations  to  which  international  traffic  over  the  railway  is  at 
present  subject  may  be  maintained  in  force  until  a  stable  Russian  Government  is 
in  being.  I  would  ask  to  be  allowed  to  plead  the  provisions  of  Article  13  in  order 
to  insert  a  passage  of  this  kind  in  the  Final  Protocol. 
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THE  CHAIRMAN  (speaking  in  French).  —  The  following  is  the  text  submitted 
by  the  Chinese  Delegate  : 

The  Chinese  Delegation  requests  that  transit  on  the  Chinese  Eastern  Railway  be  tempo- 
rarily excluded  from  the  Convention,  until  such  time  as  there  is  a  stable  Russian  Government 
with  which  China  may  come  to  an  agreement  in  virtue  of  the  Treaty  of  Concession  for  this 
railway. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  rise  as  Chairman  of  the 
Sub-Committee  which  after  a  very  long  discussion  arrived,  as  we  thought,  at  an  agree- 
ment with  regard  to  the  relation  of  this  Convention  to  previous  conventions,  an 
agreement  which  would  appear  to  cover  completely  the  case  cited  by  the  Chinese  Dele- 
gation. M.  Tsang-Ou  was  himself  a  member  of  that  Committee.  Clearly,  so  long 
as  Russia  is  in  its  present  condition  it  is  not  a  Contracting  State,  and,  under  the  terms 
of  Article  10  in  its  present  form,  a  convention  concluded  with  a  non-contracling  State 
is  not  abrogated.  The  Contracting  State  merely  undertakes  to  endeavour,  as  oppor- 
tunity occurs,  to  bring  conventions  of  this  kind  into  accord  with  the  spirit  of  our 
Transit  Convention.  There  is  clearly  a  desire  to  look  forward  to  the  time  when  there 
will  be  in  Russia  a  responsible  Government  with  which  China  can  negotiate.  I  hope 
that  after  this  explanation  the  Chinese  Delegate  will  not  insist  upon  a  special 
reservation  which  would  revive  the  whole  question  of  Article  10. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  For  the  same  reasons  as  those  which 
I  explained  in  regard  to  the  amendment  presented  by  the  Indian  Delegation,  I  would 
beg  my  esteemed  colleague,  M.  Tsang-Ou,  not  to  press  his  proposal  any  further. 
Otherwise,  we  should  be  introducing  an  exception  which  does  not  appear  to  me  justi- 
fied, and  I  therefore  second  the  observations  made  by  Sir  Hubert  Llewellyn  Smith 
on  the  subject. 

M.  TSANG-OU  (China).  —  I  do  not  in  any  way  oppose  the  views  put  forward  by 
my  British  and  Italian  colleagues.  I  did  not  ask  that  the  Chinese  Eastern  Railway 
should  be  completely  excluded;  I  simply  stated  that,  as  long  as  a  convention  exists 
between  China  and  Russia,  China  has  not  the  right  to  take  the  sole  responsibility  of 
bringing  that  Convention  into  accord  with  fresh  provisions.  In  order  to  do  this, 
China  must  await  the  setting  up  of  a  stable  Government  in  Russia,  but  that  does  not 
mean  that  China  will  not  fall  in  with  the  terms  of  the  Convention.  The  obstacle  to 
which  I  referred  is  a  theoretical  one;  in  practice  China  will  do  all  she  can  to  harmonise 
the  terms  of  the  two  Conventions.  In  any  case,  if  the  Conference  is  unwilling  to 
introduce  a  specific  mention  of  this  kind  into  the  Protocol,  1  will  ask  for  my  statement 
to  appear  in  the  records. 

THE  CHAIRMAN  (speaking  in  French).  —  It  will,  of  course,  appear  there. 

M.  MATSUDA  (Japan;  speaking  in  French).  —  One  word  only.  I  am  in  agree- 
ment with  the  view  taken  by  the  British  Delegate  on  this  question.  As  I  understand 
it,  my  Chinese  colleague  meant  to  convey  by  his  statement  that  China  would  like  to 
apply  the  terms  of  the  Convention  with  the  consent  of  Russia,  having  in  view  the 
present  very  obscure  situation  in  that  country. 

THE  CHAIRMAN  (speaking  in  French).  —  Does  anyone  else  wish  to  speak  on 
Article  13? 

I  will  now  put  it  to  the  vote. 

Article  13  was  adopted. 
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DISCUSSION  OF  ARTICLE  14 

THE  CHAIRMAN  (speaking  in  French).  —  We  will  now  pass  to  Article  14. 
The  French  Delegation  proposes  a  different  text  tor  this  article,  and  also  a  new 
article,  to  be  called  14  (a).     These  will  read  as  follows  : 

Article  14 

As  regards  the  High  Contracting  Parlies  which  were  signatories  to  the  Treaties  of  Peace 
concluded  with  Germany  on  June  28th,  1919,  with  Austria  on  September  10th,  1919,  with 
Bulgaria  on  November  27th,  1919,  and  with  Hungary  on  June  4th,  1920,  the  present  Conven- 
tion shall  in  no  way  prejudice  their  rights  and  obligations  arising  from  the  above-mentioned 
Treaties. 

Article  14  (a) 

The  present  Convention  shall  be  considered  as  the  General  Convention  regarding  the  inter- 
national regime  of  transit  referred  to  in  Article  279  of  the  Treaty  of  Peace  with  Germany 
concluded  on  June  28th,  1919;  Article  331  of  the  Treaty  of  Peace  with  Austria  concluded 
on  September  10th,  1919;  Article  246  of  the  Treaty  of  Peace  with  Bulgaria,  concluded  on  No- 
vember 27th,  1919,  and  Article  314  of  the  Treaty  of  Peace  with  Hungary  concluded  on  June 
4th,  1920;  of  Article  17  of  the  Treaty  concluded  between  the  Principal  Allied  and  Associated 
Powers  and  Poland  on  June  28th,  1919;  Article  19  of  the  Treaty  concluded  between  the  Prin- 
cipal Allied  and  Associated  Powers  and  Czecho-Slovakia  on  September  10th,  1919;  Article  15 
of  the  Treaty  concluded  between  the  Principal  Allied  and  Associated  Powers  of  the  Serb-Croal- 
Slovene  State  on  September  10th,  1919,  and  Article  15  of  the  Treaty  concluded  between  the 
Principal  Allied  and  Associated  Powers  and  Roumania  on  September  9th,  1919. 

M.  SIBILLE  (France;  speaking  in  French).  —  None  of  us  has  received  a  mandate 
to  revise  the  Treaties  of  Peace  which  put  an  end  to  the  late  war.  We  should  therefore 
all  approve  the  principle  laid  down  in  Article  14  in  the  following  terms  : 

The  present  Convention  does  not  prejudice  the  application  of  the  Treaties  of  Versailles, 
Saint-Germain,  Neuilly,  etc.,  between  the  Powers  signatory  to  those  Treaties. 

But  the  text  proposed  to  us  appears  to  me  open  to  criticism.  We  must  not  merely 
refer  to  a  few  treaties  and  add  the  word  etc.  We  must  enumerate  all  the  treaties 
which  the  Convention  we  are  drawing  up  does  not  prejudice.  Moreover,  the  text  of 
the  article  itself  is  somewhat  lacking  in  precision,  and  in  my  opinion  it  would  be 
preferable  to  use  the  following  text  : 

The  present  Convention  shall  in  no  way  prejudice  the  provisions  of  the  Treaties  of  Peace 
concluded  with  Germany,  Austria...  nor  the  rights  and  obligations  of  the  High  Contracting 
Parties,  in  so  far  as  they  are  signatories  to  the  above-mentioned  Treaties. 

Allow  me  to  recall  the  terms  of  Article  379  ol  the  Treaty  of  Versailles.  This  article 
reads  as  follows  : 

Without  prejudice  to  the  special  obligations  imposed  on  her  by  the  present  Treaty  for 
the  benefit  of  the  Allied  and  Associated  Powers,  Germany  undertakes  to  adhere  1  o  any  General 
Conventions  regarding  the  international  regime  of  transit,  waterways,  ports  or  railways  which 
may  be  concluded  by  the  Allied  and  Associated  Powers  with  the  approval  of  the  League  of 
Nations,  within  five  years  of  the  coming  into  force  of  the  present  Treaty. 

Thus  Germany  must  accede  to  the  Convention  which  we  are  preparing.  It  must 
be  fully  understood  that  this  accession  shall  in  no  way  prejudice  the  provisions  of  the 
Treaty  of  Versailles.  It  must  be  fully  understood  that  this  accession  will  leave  un 
touched  the  obligations  imposed  on  Germany,  without  reciprocity,  by  the  Treaty  of 
Peace.  It  must  be  fully  understood  that  this  accession  will  leave  untouched  certain 
obligations  which  must  remain  in  force  for  these  five  years — in  particular,  Germany's 
obligation  to  convey  in  transit  through  her  territory  all  goods  and  persons  proceeding 
from  and  destined  for  the  territories  of  the  Allied  Powers.  Further,  the  provision 
must  be  reserved  by  which  Germany  is  obliged — and,  I  repeat,  without  reciprocity — 


—    171    — 

to  grant  national  treatment  to  persons  and  goods  passing  through  her  territory.  The 
slight  reservations  which  I  have  made  should,  I  think,  be  the  subject  of  a  provision 
in  the  Final  Protocol. 

I  now  ask  the  Conference  to  refer  Article  14  to  the  Drafting  Committee,  in  order 
that  due  satisfaction  should  be  given  to  the  brief  remarks  which  I  have  just  made,  not 
only  in  the  interest  of  France,  but  also  in  that  of  the  Allied  and  Associated  Powers 
which  signed  the  Treaty  of  Versailles. 

THE  CHAIRMAN  (speaking  in  French).  —  If  M.  Sibille  sees  no  objection,  we 
might  add  the  words  of  Peace  after  the  words  the  application  of  the  Treaties,  and  omit 
the  word  etc. 

M.  SIBILLE  (France;  speaking  in  French).  —  Let  us  leave  etc.  and  refer  the 
whole  to  the  Drafting  Committee,  which  will  place  before  us  a  final  text  to  which  we 
shall  doubtless  all  agree. 

THE  CHAIRMAN  (speaking  in  French).  —  I  now  put  to  the  vole  the  motion  to 
refer  Article  14  to  the  Drafting  Committee. 

The  motion  was  carried. 

THE  CHAIRMAN  (speaking  in  French).  —  It  seems  to  me  that  Article  14  (a), 
which  the  French  Delegation  proposes  to  insert,  could  also  be  referred  to  the  Drafting 
Committee. 

M.  SIBILLE  (France;  speaking  in  French).  —  I  was  about  to  make  precisely  the 
same  remark  regarding  Article  14  (a). 

Sir  Hubert  LLEWELLYN  SMITH.  —  In  my  opinion  it  would  be  an  excellent  idea 
to  refer  this  article  to  the  Drafting  Committee,  especially  as  it  raises  questions  which 
are  little  more  than  questions  of  drafting. 

THE  CHAIRMAN  (speaking  in  French).  —  Is  there  any  objection  to  referring 
Article  14  (a)  to  the  Drafting  Committee? 

Article  14  (a)  was  referred  to  the  Drafting  Committee. 

M.  VALLOTTON  (Switzerland ;  speaking  in  French).  —  The  Drafting  Committee 
might  also  consider  whether  this  article  should  appear,  not  in  the  Convention,  but 
in  a  final  protocol.  This  is  in  the  interest  of  the  Convention  itself.  I  am  voicing  this 
opinion  now  because  I  have  heard  it  expressed  in  various  quarters. 

Sir  Hubert  LLEWELLYN  SMITH.  —  I  would  suggest  that  it  should  be  for  the 
Drafting  Committee  to  consider  the  proper  place  for  this  provision. 

M.  SIBILLE  (France;  speaking  in  French).  —  We  all  agree  therefore  that  the 
Drafting  Committee  shall  submit  to  us  proposals,  which  we  shall  probably  accept. 

M.  AVRAMOV1TCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Since 
Article  14  (a)  has  been  referred  to  the  Drafting  Committee,  1  would  ask  the  French 
Delegation  to  be  so  good  as  to  agree  to  a  slight  alteration  in  this  article.  The  article 
begins  thus  : 

The  present  Convention  shall  be  considered  as  the  General  Convention  regarding  the  inter- 
national regime  of  transit... 

While  reserving  the  point  of  view  of  our  Government,  we  ask  the  French  Delegation 
to  agree  that  the  words  superseding  the  provisions  relating  to  the  international  regime 
shall  be  substituted  for  regarding  the  international  regime,  The  idea  is  the  same,  but 
this  text  would  seem  to  be  clearer. 
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THE  CHAIRMAN  (speaking  in  French).  —  1  propose  thai  the  question  be  referred 
to  the  Drafting  Committee. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  -  In  these 
circumstances  we  ask  that  a  member  of  our  Delegation  should  sit  on  the  Drafting 
Committee. 

THE  CHAIRMAN  (speaking  in  French).  —  Certainly. 

M.  POLIT1S  (Greece;  speaking  in  French).  —  The  list  of  Treaties  of  Peace  in 
Article  14  (a)  does  not  include  the  Treaty  of  Sevres.  The  attention  of  the  Drafting 
Committee  should  be  drawn  to  this  point. 


REPORT  OF  SUB-COMMITTEE  ON  ARTICLE  15 

THE  CHAIRMAN  (speaking  in  French).  —  We  now  come  to  Article  15.  The 
Sub-Committee  proposes  a  new  text  as  follows  : 

In  the  absence  of  any  direct  agreement  between  the  parties  concerned,  any  disputes  ;is 
In  the  interpretation  of  application  of  the  present  Convention  shall  be  brought  before  the 
Permanent  Court  of  International  Justice,  unless,  by  the  application  of  a  special  Convention 
or  a  general  arbitration  clause,  a  settlement  of  the  dispute  be  effected,  either  by  arbitration 
or  in  any  other  manner. 

The  procedure  shall  be  in  the  form  of  a  request  by  the  Government  which  intends  to  sub- 
mit the  dispute  to  the  Court. 

Nevertheless,  in  order  as  far  as  possible  to  settle  these  disputesina  friendly  manner,  the 
Contracting  Stales  undertake,  before  taking  any  legal  action,  and  having  due  regard  to  the 
rights  and  attributions  of  the  Council  and  Assembly,  to  submit  these  disputes  for  an  advisory 
opinion  to  the  body  which  would  be  instituted  by  the  League  of  Nations  as  the  advisory  and 
technical  body  for  the  Members  of  the  League  in  matters  concerning  Communications  and 
Transit. 

In  urgent  cases,  a  provisional  opinion  may  be  given  recommending  any  temporary  meas- 
ures, destined  more  particularly  to  restore  the  facilities  of  free  transit  which  may  have  existed 
before  the  execution  of  the  act  or  deed  which  gave  rise  to  the  dispute. 

I  call  upon  M.  Van  Eysinga,  of  the  Netherlands  Delegation,  Rapporteur  of  the 
Sub-Committee  which  has  prepared  this  text. 

M.  VAN  EYSINGA  (Netherlands,  Rapporteur;  speaking  in  French).  —The  Drafting 
of  Article  15  was  entrusted  by  you  the  day  before  yesterday  to  the  Sub-Committee 
which  had  drawn  up  the  new  text  of  Articles  3,  4  and  5  of  the  Scheme  of  Organisation. 
This  Sub-Committee  has  held  several  meetings.  Conversations  followed,  and,  although 
I  cannot  say  that  agreement  was  reached  without  difficulty,  I  have  the  satisfaction 
to  observe  that  a  general  agreement  has  been  arrived  at  regarding  the  text  which  has 
just  been  submitted  to  you. 

In  respect  of  disputes  arising  from  the  Convention,  Article  15,  in  the  form  in  which 
it  exists  in  the  Green  Book,  lays  down  that,  in  default  of  a  direct  agreement  between 
the  Parties,  recourse  may  he  had  either  to  the  Court  of  International  Justice  of  the 
League  of  Nations,  or  to  arbitration,  or  to  any  other  method  of  settling  such  difficulties. 
As  regards  this  jurisdiction,  there  was  hardly  any  disagreement  among  the  Members 
of  Ihe  Sub-Committee.  The  difficulties  arose  in  respect  of  what  may  be  called  the 
method  of  conciliation  preceding  the  appeal  to  the  tribunal.  I  shall  deal  in  turn 
with  each  of  the  four  paragraphs  which  form  the  new  text  submitted  to  you  by  the 
Committee. 

The  first  paragraph  reproduces  the  details  of  the  judicial  procedure  in  the  form 
in  which  it  appears  in  the  Green  Book.  I  will  call  the  attention  of  the  assembly  to 
two  points.  As  regards  arbitration,  the  Sub-Committee  unanimously  recognised  that 
the  article  provides  for  arbitration  ad  hoc  founded  on  an  ad  hoc  compromise,  as  well 
as  for  such  arbitration  as  may  be  laid  down  in  a  general  clause.  The  Sub-Committee 
also  recognised  that  the  application  of  the  present  Convention,  in  the  form  in  which 
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it  appears  in  the  Green  Book,  only  makes  provision  for  disputes  in  which  one  of  the 
Parties  claims  that  the  other  is  applying  the  Convention  in  a  manner  which  is  not  in 
conformity  with  the  Convention  itself,  and  that  it  does  not  provide  for  cases  in  which 
one  of  the  Parties  claims  that  it  docs  not  agree  with  the  application  of  a  Convention 
by  other  Parties,  even  though  this  application  is  in  conformity  with  the  text  of  the 
Convention.     On  this  point  I  think  that  we  shall  all  agree,  as  the  Convention  has  done. 

The'second  paragraph  is  new.  It  seems  to  me  that,  in  the  first  line,  the  words 
before  the  Court  could  be  omitted,  and  added  at  the  end  of  the  paragraph.  This  para- 
graph was  the  result  of  a  request  addressed  to  the  Sub-Committee  by  one  of  the  dele- 
gations, with  regard  to  the  connection  between  our  text  and  the  Code  of  Procedure 
laid  down  in  the  Statute  of  the  Court  of  International  Justice  of  the  League.  Ar 
tide  40  of  the  Statute  of  the  Court  of  Justice  lays  down  that  cases  shall  be  brought 
before  the  Court  either  on  notification  of  an  agreement  to  do  so  or  by  a  request 
addressed  to  the  Registrar  of  the  Court.  The  question  arose  whether  it  was  necessary  or 
desirable  to  define  the  methods  ol  instituting  the  procedure  in  the  Convention  itself. 
In  this  matter  the  Director  ot  the  Legal  Section  ot  the  League  of  Nations  gave  us  the 
benefit  of  his  views.  In  his  opinion,  which  was  shared  by  several  delegations,  it  would 
be  desirable  to  introduce  the  methods  of  instituting  the  procedure  into  the  Convention. 
For  this  reason  the  Sub-Committee  proposes  that,  in  accordance  with  our  views,  it 
should  be  laid  down  that  the  method  of  recourse  should  take  the  form  of  a  request. 

Several  difficulties  arose  with  regard  to  the  third  paragraph,  which  deals  with  the 
procedure  to  be  followed  before  appealing  to  the  tribunal.  On  this  point  the  Confer- 
ence was  particularly  concerned  with  an  amendment  proposed  by  the  French  Dele- 
gation. This  Delegation  proposed  another  text,  which  I  shall  not  read,  as  it  is  known 
to  all  of  you.  I  shall  confine  myself  to  pointing  out  the  principal  objections  which 
the  French  Delegation  raised  to  the  text  of  the  Green  Book.  The  French  amendment 
reads  :  Before  taking  any  legal  action,  the  High  Contracting  Parties  undertake  to  submit 
the  disputes  for  an  advisory  opinion  to  the  Council  of  the  League  of  Nations,  which  will 
consult,  so  far  as  it  may  consider  necessary,  any  technical  organisation  constituted  for 
hut  purpose. 

In  their  verbal  statement  of  the  reasons  for  this  amendment,  the  French  Delegation 
first  of  all  called  attention  to  the  fact  that  Article  37  oi  the  Statute  of  the  League  of 
Nations  states  that  when  any  Treaty  or  Convention  which  is  in  force  recommends 
reference  to  jurisdiction  to  be  established  by  the  League  of  Nations,  the  Court  shall 
constitute  such  jurisdiction.  The  French  Delegation  also  emphasised  the  lact  that 
the  text  of  Article  15  of  the  Green  Book  seemed  to  include,  even  after  an  appeal  to  a 
Tribunal,  such  methods  of  conciliation  as  might  take  place  before  the  Advisony  and 
Technical  Committee.  This  Delegation  affirms  that,  in  the  codes  of  procedure  of 
certain  States,  conciliation  has  always  formed  part  of  an  appeal  to  a  Tribunal,  where- 
as, according  to  Article  37  of  the  Geneva  Code,  the  League  of  Nations  only  desires  an 
appeal  to  the  Court  without  previous  conciliation. 

In  the  second  place,  the  French  Delegation  asserts  that,  in  case  of  any  dispute, 
if  an  appeal  is  made  to  the  co-operation  of  a  body  which  was  simply  formed  as  a  result 
of  a  resolution  of  the  Assembly,  this  body,  whose  life  would  only  be  ephemeral,  might 
in  some  way  be  rendered  permanent  in  the  text  of  a  Convention. 

In  the  third  place,  the  French  Delegation  stated  that,  as  the  Covenant  of  the  League 
of  Nations  provides  for  active  co-operation  on  the  part  of  the  Council  as  regards  the 
settlement  of  disputes,  this  duty  of  the  Council  ought  to  be  notified  in  our  text  also. 
For  this  reason  the  French  Delegation  proposed  to  nominate  the  Council  itself,  which 
would,  in  so  far  as  it  might  think  necessary,  consult  any  technical  body  formed  for  this 
purpose.  The  Council  would  not  necessarily  give  a  decision  in  respect  of  all  disputes. 
It  might  refer  to  a  technical  organisation  formed  for  this  purpose.  A  certain  number 
of  delegations  raised  serious  objections  to  this  proposal.  It  was  said  first  of  all  that 
it  would  perhaps  be  undesirable  for  our  Conference  not  to  follow  a  procedure  already 
adopted  by  the  Assembly  in  its  Resolutions  of  December  9th  last,  on  the  occasion  of 
a  certain  number  of  disputes  similar  to  those  with  which  we  are  now  dealing.  At  that 
time  the  Assembly  submitted  for  settlement,  first  of  all  to  the  Advisory  Committee, 
and,  in  the  second  instance,  to  the  Court  of  Justice,  questions  similar  to  those  with 
which  we  are  now  dealing. 
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In  the  second  place,  serious  objections  were  raised  to  the  suggestion  that  the  Coun- 
cil, which  is  primarily  a  political  body  occupied  only  with  questions  of  the  highest  im- 
portance, should  be  empowered  to  settle  all  difficulties  which  may  arise  in  our  organi- 
sation. However,  the  delegations  which  raised  these  objections  tried  as  far  as  possible 
to  satisfy  the  French  Delegation,  which  strongly  urged  that  this  task  should  be  entrust- 
ed to  the  Council.  The  spirit  of  conciliation  which  guided  our  work  led  us  to  adopt  a 
text  which  is  a  compromise,  like  all  that  we  are  doing  here;  I  will  venture  to  read  this 
text  to  you,  pointing  out  the  various  concessions  which  have  been  made. 

Nevertheless,  in  order  as  far  as  possible  to  settle  these  disputes  in  a  friendly  manner,  the 
Contracting  States  undertake,  before  taking  any  legal  action,  and  having  due  regard  to  the 
rights  and  attributions  of  the  Council  and  Assembly,  to  submit  these  disputes  for  an  advisory 
opinion  to  the  body  which  would  be  instituted  by  the  League  of  Nations  as  the  advisory 
and  technical  body  for  the  Members  of  the  League  in  matters  concerning  communications 
and  transit . 

1  venture  first  of  all  to  call  attention  to  the  words  before  taking  any  legal  action. 
They  were  inserted  to  satisfy  the  first  observation  of  the  French  Delegation.  It  is 
T| nito  understood  that  the  co-operation  of  the  Committee  which  we  are  to  form  does 
not  constitute  part  of  the  appeal  to  the  Tribunal.  We  have  been  careful  to  avoid 
the  difficulty  which  would  arise  if  a  mandate  were  granted  to  an  organisation  which 
might  afterwards  disappear,  by  saying  that  differences  would  be  submitted  to  the 
body  which  would  be  instituted  by  the  League  of  Nations.  Obviously  it  is  the  Committee 
to  be  elected  by  our  Conference  in  a  few  days  which  is  referred  to  in  this  paragraph, 
but  the  Geneva  Assembly  may  at  any  time  change  the  name  or  organisation  of  the 
Committee  thus  provided  for. 

As  regards  the  desire  of  the  French  Delegation  to  entrust  all  disputes  to  the  Council, 
the  proposed  text  reserves  all  the  rights  and  powers  not  only  of  the  Council  but  also 
of  the  Assembly  in  such  matters.  Obviously  we  have  no  competence  to  modify  in  any 
way  the  articles  of  the  Covenant,  and  we  have  therefore  reserved  all  the  rights  and 
powers  of  the  Council  and  Assembly  as  regards  the  settlement  of  disputes.  1  am  put- 
ting the  matter  as  clearly  as  possible  when  1  say  that,  in  the  opinion  of  the  Sub-Com- 
mittee, the  reservation  in  respect  of  the  rights  and  powers  of  the  Council  and  Assembly 
requires  that,  if  one  of  the  parties  informs  the  Council  of  a  dispute,  and  maintains  that 
this  dispute  comes  within  the  scope  of  Article  15  of  the  Covenant,  the  Council  will  there- 
by be  called  upon  to  give  its  decision  regarding  this  dispute.  Further,  it  is  under- 
stood that  the  rights  and  powers  of  the  Council  referred  to  in  the  article  include, 
amongst  others,  the  right  of  control  on  the  part  of  the  Council  and  Assembly  with 
regard  to  technical  organisations.  In  virtue  of  this  right,  no  opinion  of  the  organisa- 
tion may  be  communicated  to  the  parties,  unless  subject  to  the  right  of  control  of  the 
Council,  which,  subject  in  its  turn  to  the  right  of  the  Assembly,  may  defer  this  commu- 
nication, if  it  considers,  for  example,  that  the  dispute  comes  within  the  scope  of  Ar- 
ticle 15  of  the  Covenant.  I  think  that  what  I  have  said  is  in  complete  agreement  with 
the  Resolution  of  the  Assembly  regarding  the  relations  between  the  technical  organisa- 
tions  on  one  hand  and  the  Assembly  and  Council  on  the  other. 

As  regards  the  last  paragraph  I  can  be  very  brief.  We  have  been  apprised  of  a 
French  and  a  Roumanian  amendment  involving  the  omission  of  paragraph  2  of  the 
corresponding  Article  of  the  Green  Book.  The  Brazilian  Delegation,  on  the  other  hand, 
proposed  to  modify  it  somewhat,  and  1  think  we  might  all  adopt  the  paragraph  in  the 
form  in  which  you  see  it  now,  with  the  words  in  urgent  cases,  a  provisional  opinion — 
that,  of  course,  of  the  Committee  which  is  called  upon  to  take  a  decision  in  the 
matter — may  be  given  recommending  any  temporary  measures  destined  more  particularly 
to  restore  the  facilities  of  freedom  of  transit  which  may  have  existed  before  the  execution 
of  the  act  or  deed  which  gave  rise  to  the  dispute.  This  was  the  result  of  the  compromise 
at  which  the  Sub-Committee  unanimously  arrived. 


THE  CHAIRMAN  (speaking  in  Frenth).  —  The  applause  of  the  Conference 
expresses,  better  than  I  can  do  so,  its  thanks  to  M.  van  Eysinga  for  his  excellent  state- 
ment. 
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M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  sneaking  in  French).  —  I  merely 
wish  to  ask  whose  is  the  provisional  opinion  referred  to, — that  of  the  Advisory  Com- 
mittee, that  of  the  Council  of  the  League  .of  Nations,  or  that  of  the  Court  of  Justice? 
I  remember  that  when  we  drafted  this  article  in  Paris  it  was  said  that  it  would  always 
be  the  Advisory  and  Technical  Committee  which  should  give  opinions.  In  order  to 
avoid  misunderstanding,  therefore,  it  would  be  desirable  to  state  which  organisation 
shall  give  a  provisional  opinion. 

M.  van  EYSINGA  (Netherlands;  speaking  in  French).  —  My  reply  to  the  question 
put  by  the  Delegate  of  the  Serb-Croat-Slovene  State  is  very  brief.  Paragraph  4  refers 
to  a  provisional  opinion  of  the  organisation  named  in  paragraph  3.  We  might  there- 
fore say  : 

In  urgent  cases  a  preliminary  opinion  may  be  given  recommending  anytemporary  meas- 
ures destined  more  particularly  to  restore  the  facilities  of  free  transit  which  may  have  existed 
before  the  execution  of  the  act  or  deed  which  gave  rise  to  the  dispute. 

This  would  be  perfectly  clear. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  If  it 
indeed  refers  to  the  Technical  and  Advisory  Committee,  1  will  no  longer  press  the 
point,  but  I  wish  to  have  this  information  in  order  to  avoid  difficulties. 

THE  CHAIRMAN  (speaking  in  French).  —  It  is  understood  that  nothing  will  be 
added. 

M.  POLIT1S  (Greece;  speaking  in  French).  —  We  seem  to  be  ignoring  the  exist- 
ence of  the  Advisory  and  Technical  Committee  when  we  speak  of  the  body  which  would 
be  instituted;  the  conditional  tense  is  even  used.  I  therefore  agree  with  M.  Avra- 
movitch  that  this  Committee  should  be  named,  since  it  exists,  since  we  have  drawn  up 
its  regulations  here, 'and  since  we  have  instituted  it  ourselves.  But  M.  van  Eysinga 
has  just  said  that  this  organisation  might  one  day  disappear;  since  it  is  intended  to 
make  it  disappear  before  it  is  brought  into  existence,  we  might  therefore  say  to  the 
Technical  and  Advisor//  Committee  or  to  any  other  body  which  may  be  substituted  for  it 
in  the  future.  But  I  should  like  this  Advisory  and  Technical  Committee  to  appear  in 
the  text  of  this  article. 

M.  van  EYSINGA  (Netherlands,  Rapporteur;  speaking  in  French).  —  I  endea- 
voured just  now  to  emphasise  as  far  as  possible  the  fact  that  there  was  no  doubt,  but 
that,  on  the  contrary,  there  was  perfect  agreement  within  the  Committee  on  this  point. 
It  is,  of  course,  the  Committee  which  we  are  going  to  appoint  which  is  referred  to  in 
the  third  paragraph  of  this  text.  In  order  to  satisfy  the  wishes  of  the  French  Delega- 
tion, we  had  at  the  same  time — and  I  think  it  was  quite  reasonable — to  consider  the 
possibility,  which  will  perhaps  never  be  realised,— one  never  knows — that  this  Com- 
mittee may  be  replaced  by  another  bearing  another  name.  It  was  in  order  to  meet 
this  possibility  that  we  spoke  of  an  organisation  which  would  be  instituted  by  the 
League  of  Nations.  But,  in  so  far  as  our  Advisory  Committee  exists,  it  is  to  this 
Committee  that  paragraph  3  refers.     There  is  no  possible  doubt  on  this  point. 

M.  POLITIS  (Greece;  speaking  in  French).  —  Two  words  should  be  added. 

THE  CHAIRMAN  (speaking  in  French).  —  1  will  put  to  the  vote  the  Sub-Com- 
mittee's new  text  of  Article  15,  amended  as  the  Rapporteur  has  indicated. 

Article  15  was  adopted,  29  voting  for. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  do  not 
wish  to  re-open  the  discussion,  but  I  think  that  the  doubt  which  has  arisen  might  be 
dispelled  if  we  made  paragraph  4  a  continuation  of  paragraph  3.  It  would  then  be  seen 
that  it  is  a  continuation  of  the  same  idea. 
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THE  CHAIRMAN  (speaking  in  French).  —  This  observation  is  very  just,  and  1 
think  that  the  Rapporteur  will  agree. 

M.  van  EYSINGA  (Netherlands,  Rapporteur;  speaking  in  French).  —  I  entirely 
agree. 

THE  CHAIRMAN  (speaking  in  French).  —  You  see  the  excellence  of  the  method 
of  work  which  we  have  adopted;  through  having  appointed  a  Sub-Committee  which 
has  considered  all  the  amendments  before  a  word  has  been  said  on  this  Committee 
regarding  any  Article,  we  have  arrived  at  agreement,  and  perfect  agreement. 

We  have  now  only  to  discuss  Article  16,  as  Articles  11  etseq.  are  Formal  Articles,  and 
may  at  once  be  referred  to  the  Drafting  Committee. 

V 

The  meeting  adjourned  at  1.15  p.m. 


TWELFTH  MEETING  OF  THE  PLENARY  COMMITTEE 

(Wednesday,  March  23rd,  1921,  at  5.45  p.m.) 


DISCUSSION  OF  ARTICLES   16  TO  23  —  REFERENCE  TO  SUB-COMMITTEE   OF  THE   BRAZILIAN  PRO- 
POSAL WITH   REGARD    TO   ARTICLE   2  —  CHAIRMANSHIP   OF   M.    HANOTAUX,   PRESIDENT 

The  Meeting  opened  with  M.  Loudon,  Vice-President  of  the  Conference,  in  the  Chair. 


DISCUSSION  OF  ARTICLE  16 

THE  CHAIRMAN  (speaking  in  French).  —  We  now  come  to  Article  16  :  Conse- 
quences of  non-execution. 

Several  amendments  to  this  Article  have  been  submitted,  by  the  Brazilian,  British, 
French  and  Roumanian  Delegations.     All  ask  for  the  Article  to  be  omitted. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  will  not  keep  the  Com- 
mittee more  than  a  moment.  The  British  Delegation  moves  the  omission  of  this 
Article  because  it  is  clear  that  after  the  changes  which  have  been  made  in  the  Articles 
dealing  with  the  settlement  of  disputes,  it  cannot  remain  as  it  stands,  and,  moreover, 
appears  to  them  to  be  superfluous.  If,  however,  anyone  in  the  Committee  holds  a 
different  opinion,  the  British  Delegation  would  be  willing  to  bring  forward  a  motion 
for  the  Article  to  be  referred  to  the  same  Committee  that  has  arrived  at  such  a  happy 
solution  of  the  whole  question  of  the  form  of  procedure  for  settling  disputes,  in  order 
to  see  whether  there  is  really  any  necessity  for  including  in  the  Convention  an  article 
prescribing  the  procedure  to  be  taken  in  case  of  non-execution. 

M.  Georges  BONNET  (France;  speaking  in  French).  —  We  agree  with  the  British 
Delegation  that  the  article  should  be  omitted. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  We  also  support  the 
proposal  of  the  British  Delegation. 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  We  also. 

THE  CHAIRMAN  (speaking  in  French).  —  Does  anyone  oppose  the  omission  of  this 
Article? 

Article  16  was  omitted. 


DISCUSSION  OF  ARTICLES  17  TO  22 

THE  CHAI RMAN  (speaking  in  French).  —  We  will  now  discuss  the  Formal  Articles. 
I  think  they  should  be  referred  to  the  Drafting  Committee.  However,  as  amendments 
to  them  have  been  submitted,  the  Conference  need  not  refer  them  en  bloc,  and  can  deal 
with  the  subject-matter  of  the  amendments.  There  is  no  need  to  discuss  Articles  17 
and  18,  Ratification  and  Notification,  which  are  connected  with  the  signature. 

TRANSIT  12 
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M.  WIN1ARSKI  (Poland;  speaking  in  French).  —  The  Polish  Delegation  is  willing 

to  second  the  proposal  to  refer  these  articles  to  the  Drafting  Committee,  but  on  condi- 
tion that  the  Drafting  Committee  shall  allow  the  authors  of  the  amendments  submitted 
to  the  Conference  to  defend  them  before  the  Drafting  Committee. 

THE  CHAIRMAN  (speaking  in  French).  —  This  shall  certainly  be  done. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  There 
will  probably  be  hardly  any  discussion  on  these  Articles,  and  for  this  reason  it  seems 
to  me  preferable  to  consider  them  here.  The  Conference  will  then  decide  whether 
they  should  be  referred  to  the  Drafting  Committee  or  not,  because  we  cannot  tell 
beforehand  whether  we  shall  only  deal  with  questions  of  drafting. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  We  might  all  agree  to  refer 
Articles  17,  18,  19  and  20  to  the  Drafting  Committee,  but  with  regard  to  Articles  21 
and  22,  I  am  inclined  to  agree  with  the  Serb-Croat-Slovene  Delegation.  We  ought 
to  give  some  indication  to  the  Drafting  Committee,  particularly  on  the  subject  of 
Article  21. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).—  I  accept 
the  proposal  of  the  British  Delegate,  but  I  ask  that  in  Article  20  the  words  eighteen 
months  after  such  ratification  shall  be  substituted  for  July  1st,  1920.  I  think  that 
the  period  prescribed  for  the  application  is  too  short. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  agree  with  the  Serbian 
Delegate  that  the  question  of  the  period  to  be  allowed  under  Article  20  for  the  various 
countries  to  bring  their  internal  legislation  into  accord  with  the  Convention  is  not 
a  drafting  question.  Nevertheless,  I  venture  to  suggest  that  we  cannot  satisfactorily 
amend  this  Article  now,  until  we  have  before  us  the  proposals  of  the  Drafting  Com- 
mittee as  regards  the  form  which  the  instruments  should  take.  I  can  imagine  a  text 
which  would  not  necessitate  the  naming  of  any  period,  and  I  would,  therefore,  ask 
the  Serbian  Delegate  to  allow  this  Article  to  be  referred  to  the  Drafting  Committee  in 
its  present  form. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State ;  speaking  in  French).  —  I  agree 
with  the  remarks  of  the  British  Delegate. 

THE  CHAIRMAN  (speaking  in  French).  —  If  no  one  else  wishes  to  speak,  Arti- 
cles 17  to  20  inclusive  will  be  referred  to  the  Drafting  Committee. 


DISCUSSION  OF  ARTICLE  21 

We  now  come  to  Article  21.  The  Polish  Delegation  has  submitted  an  amendment 
to  this  Article,  but  has  just  agreed  that  it  shall  be  referred  to  the  Drafting  Committee. 
Does  anyone  object? 

The  proposal  is  carried. 

We  now  come  to  an  amendment  by  the  Italian  Delegation. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  The  Italian  Delegation  proposes  to 
reduce  the  period  from  ten  years  to  five.  We  have  before  us  an  international  con- 
vention, established  for  the  first  time,  and  treating  of  hard  questions,  the  application 
of  which  may  be  very  difficult.  We  must  not  forget  that  the  world  is  still  in  a  state 
of  unrest,  and  that  very  complicated  conditions  prevail  in  certain  countries,  such  as 
Russia.  For  this  reason  we  propose  to  reduce  the  minimum  period  for  the  denun- 
ciation of  the  Convention  to  five  years. 

M.  Georges  BONNET  (France;  speaking  in  French). —  The  French  Delegation 
adds  its  support  to  the  Italian  Delegation  in  proposing  that  the  Convention  should 
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be  concluded  for  a  period  of  five  years.  It  also  asks  that  the  Convention  should  be 
renewed  by  tacit  consent; — in  fact,  the  French  Delegation  considers  that,  in  view 
of  the  novel  character  of  the  Convention  on  Transit,  it  might  be  dangerous  to  enter 
upon  an  engagement  for  too  long  a  period.  To  quote  precedents,  I  will  remind  you 
that  the  postal  and  telegraphic  conventions  are  subject  to  revision  every  five  years, 
and  that  in  view  of  the  exceptional  circumstances  which  we  are  experiencing,  the 
last  Madrid  Conference  was  only  concluded  for  four  years,  and  the  next  meeting  will 
be  held  in  1924.  But  this  is  a  question  of  international  agreements,  concluded  many 
years  ago,  and  does  not,  as  is  the  case  to-day,  refer  to  matters  which  are  almost  entirely 
new.  The  French  Delegation,  therefore,  like  the  Italian  Delegation,  considers  that 
a  period  of  five  years  is  sufficient.  Moreover,  it  is  of  opinion  that  it  would  be  advis- 
able to  fix  in  some  other  way  the  time  at  which  the  denunciation  should  be  made; 
it  therefore  asks  you  to  decide  that  this  denunciation  should  take  place  six  months 
before  the  expiration  of  one  of  the  periods  of  five  years.  This  proposal  is  intermediary 
between  the  Green  Book  and  the  Italian  proposal. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  The  British  Delegation  sup- 
ports the  proposal  of  the  French  Delegation,  which  is  similar  to  that  of  the  Italian 
Delegation;  but  I  should  like  to  call  the  Committee's  attention  to  the  fact  that,  asthe 
Article  is  at  present  drafted,  the  date  from  which  the  period  of  five  years  begins  is  the 
date  on  which  the  Convention  comes  into  force,  and  this  date  is  fixed  by  an  earlier 
Article  as  that  on  which  at  least  three  Powers  have  ratified  the  Convention.  It  appears 
to  the  British  Delegation  that  the  period  of  five  years  ought  to  begin  from  the  date 
of  ratification  by  the  Power  which  desires  to  exercise  its  right  of  denunciation.  I  am 
not  suggesting  any  particular  form  of  words,  because  this  article  should  be  sent  to 
the  Drafting  Committee.  If  the  French  Delegation  agrees,  we  should  like  to  see 
inserted  something  to  the  following  effect  :  five  years  from  the  date  of  ratification  by  the 
State  desiring  the  denunciation. 

THE  CHAIRMAN  (speaking  in  French).  —The  Drafting  Committee  will  take 
note  of  this  recommendation. 

M.  Georges  BONNET  (France;  speaking  in  French).  —  The  French  Delegation 
entirely  agrees  with  the  British  Delegation. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  I  think  we  all  agree  that  a 
period  should  be  fixed  for  denunciation,  and  also  that  the  Convention  should  last 
for  successive  periods  of  five  years;  but  it  seems  to  me  necessary  to  add  that  where  no 
denunciation  has  been  made,  the  Convention  should  remain  in  force  and  should  continue 
to  be  valid ;  I  cannot  find  any  clause  which  covers  this  case. 

THE  CHAIRMAN  (speaking  in  French).  —  This  is  another  point  which  will  be 
considered  by  the  Drafting  Committee. 


DISCUSSION  OF  ARTICLE  22 

We  now  pass  to  Article  22,  entitled  Revision. 

The  British  and  French  Delegations  propose  that  this  Article  be  omitted.  We 
have  an  amendment  by  the  Serbian  Delegation  which  proposes  to  draft  Article  22 
as  follows  : 

The  Advisory  and  Technical  Committee  shall  present  to  each  General  Communications 
and  Transit  Conference  a  report  on  the  working  of  this  Convention,  and  the  Conference  shall 
consider,  on  the  request  of  a  Member  supported  by  four  other  Members,  the  desirability  of 
placing  on  the  Agenda  of  the  Conference  the  question  of  the  revision  or  modification  of  the 
said  Convention,  in  accordance  with  the  conditions  laid  down  by  Articles  3  and  7  of  the  Scheme 
of  Organisation. 
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ML  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  As  the 
proposed  omission  of  this  Article  goes  further  than  the  amendment,  I  should  like  the 
British  and  French  Delegations  to  give  us  their  reasons. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  It  must  be  obvious  to 
anyone  reading  this  Article  that  it  is  a  relic  of  the  earlier  draft  which  presupposed  a 
General  Conference  on  Transit  and  Communications,  holding  regular  meetings,  and 
therefore  it  is  quite  impossible  for  this  Article  to  be  retained  after  the  changes  which  we 
have  made  in  the  Scheme  ot  Organisation.  I  have  considered  whether  there  is  anything 
that  can  be  put  in  its  place,  but  it  appears  to  me  that,  as  there  will  be  an  Advisory 
and  Technical  Committee  with  the  duty  of  watching  what  is  taking  place,  drawing 
up  from  time  to  time  such  reports  as  are  necessary,  and  submitting  them  to  the  Council 
or  the  Assembly,  and  making  suggestions  for  future  Conferences,  it  is  quite  unneces- 
sary for  a  period  to  be  fixed  here  within  which  it  should  make  these  reports.  It  will 
be  its  duty  to  make  such  reports  as  and  when  circumstances  require.  This  is  not  a 
matter  which  in  any  way  regulates  the  obligations  of  the  States;  it  is  simply  a  defi- 
nition of  the  duties  of  the  Advisory  and  Technical  Committee,  and  it  surely  finds  no 
place  in  the  Convention.  If  anywhere,  it  ought  to  be  inserted  in  the  Scheme  of  Organ- 
isation.    But  the  British  Delegation  moves  that  it  be  omitted  altogether. 

THE  CHAIRMAN  (speaking  in  French).  —  Does  this  explanation  satisfy 
M.  Avramovitch? 

M  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Not 
entirely.  We  are  not  dealing  here  solely  with  the  Advisory  Committee,  but  with  the 
question  of  revision,  and  I  think  that  we  should  apply  to  this  convention  the  rules 
wEich  apply  to  all  Conventions, — that  is  to  say  that  it  should  be  possible  to  revise  and 
modify  it  from  time  to  time.  There  was  another  idea  in  Article  22;  it  was  thought 
that  the  Advisory  Committee  would  prepare  the  work  and  would  communicate  it  to 
the  General  Conference,  in  order  that  the  latter  might  be  informed  regarding  the  appli- 
cation of  the  Convention.  For  this  reason  we  thought  that  this  Article  would  have 
to  be  slightly  modified,  that  it  should  be  given  a  more  general  and  democratic  cha- 
racter, in  order  that  anyone  might  ask  the  Advisory  and  Technical  Committee  to 
place  such  and  such  a  subject  on  the  Agenda.  It  is  true,  as  the  British  Delegate  has 
said,  that  after  the  adoption  of  Articles  3  and  7  of  the  Scheme  of  Organisation,  the  latter 
has  lost  a  little  of  its  original  value,  but  for  my  part  1  greatly  regret  that,  in  the  scheme 
for  this  Conference,  some  departure  was  made  from  the  principles  adopted  in  the  Gen- 
eral Scheme  of  Organisation  for  the  Conference.  We  have  changed  the  contents  of 
Article  3,  but  in  Article  7  we  still  retain  the  provision  that  the  unanimous  consent 
of  the  Members  of  the  Conference  is  necessary  in  order  to  place  any  question  on  the 
Agenda.  Moreover,  we  say  that  if,  during  a  meeting,  the  Conference  decided  by  a 
two-thirds  majority  only  that  a  question  should  be  considered,  that  question  would 
not  be  considered  then,  but  at  the  next  meeting.  I  think  this  is  going  too  far.  The 
Serb-Croat-Slovene  Delegation  has  always  considered  that  the  same  rules  should  be 
applied  here  as  were  observed  at  Geneva.  As  this  Article  has  only  been  adopted  in 
first  reading,  I  think  the  Conference  may  give  further  reflection  to  this  matter,  and 
may  perhaps  take  a  fresh  decision  in  conformity  with  the  spirit  of  Geneva,  which  we 
have  invoked  more  than  once. 

For  this  reason  I  consider  that  we  must  not  omit  Article  22,  but  that  obviously  its 
text  must  be  slightly  modified,  in  order  to  conform  with  Articles  3  and  7  of  the  Scheme 
of  Organisation. 

THE  CHAIRMAN  (speaking  in  French).  —  M.  Avramovitch  will,  I  think,  be  sat- 
isfied if  the  Drafting  Committee  is  informed  of  his  remarks. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  beg 
to  thank  you,  Mr.  Chairman.  In  my  view  this  Article  should  be  in  conformity  with 
the  scheme  adopted  at  Geneva;  I  see  no  reason  why  our  Scheme  of  Organisation  should 
differ  from  that  of  Geneva.     When  the  scheme  was  adopted  in  first  reading,  at  the 
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time  of  the  discussion  of  Article  7,  1  was  on  a  Sub-Committee,  and  the  Serbian  Dele- 
gate was  also  absent ;  we  could  not,  therefore,  state  our  wishes  at  the  time.  For  this 
reason  1  venture  to  express  the  hope  that  when  the  Scheme  of  Organisation  is  read  a 
second  time,  my  remarks  will  be  taken  into  account. 

THE  CHAIRMAN  (speaking  in  French).  —  The  Officers  of  the  Conference  have 
taken  full  note  of  the  desire  expressed  by  Mr.  Avramovitch. 

M.  Georges  BONNET  (France;  speaking  in  French).  —  The  French  Delegation 
desires  to  state  the  reason  for  which  it  proposed  the  omission  of  Article  22, — a  proposal 
which  was  also  in  accordance  with  the  wishes  of  the  British  Delegate.  The  reason 
was  that  in  Article  21  the  French  Delegation  asked  that  the  present  Convention  should 
be  concluded  for  a  period  of  five  years  and  should  be  renewable  by  tacit  consent  for 
successive  periods  of  five  years.  This  being  so,  it  seemed  unnecessary  to  provide 
for  a  revision  of  this  Convention,  as  this  revision  would  in  a  way  become  automatic. 
For  this  reason  we  simply  asked  that  Article  22  should  be  omitted. 

THE  CHAIRMAN  (speaking  in  French).  —  Does  no-one  else  wish  to  speak  on  the 
subject  of  the  omission  of  Article  22? 

If  no  objection  is  raised,  we  may  consider  that  the  meeting  is  in  favour  of  the  omis- 
sion of  this  Article. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  think 
that  it  should  not  be  omitted,  but  simply  referred  to  the  Drafting  Committee.  In  any 
case,  I  must  ask  the  Chairman  to  put  the  question  to  the  vote. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  Is  there  not  a  certain  amount 
of  misunderstanding?  We  all  agree  with  the  observations  of  the  Serbian  Delegate  as 
to  the  advisability  of  referring  this  matter  to  the  Drafting  Committee, — not,  however, 
in  connection  with  this  Convention,  but  for  insertion  in  the  Scheme  of  Organisation. 
I  had  understood  We  were  all  agreed  to  omit  this  Article  here. 


*©' 


THE  CHAIRMAN  (speaking  in  French).  —  Is  it  understood  then  that  Article  22 
is  to  be  omitted? 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  The  French 
Delegate  speaks  of  an  extension  of  the  Convention  by  tacit  consent,  but  I  am  speak- 
ing of  the  work  of  revision,  and  it  seems  to  me  desirable  to  provide  for  this,  and  also 
for  the  Conference  to  consider  the  outcome  of  the  application  of  the  Conventions. 
In  a  few  years  information  will  be  necessary,  which  the  Advisory  and  Technical  Com- 
mittee will  thus  have  been  in  a  position  to  obtain.  I  should  therefore  like  this  Article 
to  be  not  omitted,  but  simply  referred  to  the  Drafting  Committee.  If  after  this  every- 
one agrees  that  it  should  be  omitted,  it  will  be  omitted. 

THE  CHAIRMAN  (speaking  in  French).  —  In  view  of  the  doubts  expressed  by 
M.  Avramovitch,  the  Officers  of  the  Conference  have  no  objection  to  the  referring 
of  this  Article  to  the  Drafting  Committee. 

M.  VALLOTTON  (Switzerland ;  speaking  in  French).  —  I  merely  wish  to  second 
the  remarks  of  the  Serbian  Delegate,  who  is  right  in  saying  that  it  would  be  regret- 
table to  eliminate  completely  the  idea  expressed  in  this  Article. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  The  Polish  Delegation  also 
seconds  the  proposal  of  MM.  Avramovitch  and  Vallotton. 

THE  CHAIRMAN  (speaking  in  French).  —  Article  22  is  therefore  referred  to  the 
Drafting  Committee,  together  with  Articles  17  to  20. 
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DISCUSSION  OF  ARTICLE  23 

We  now  pass  to  Article  23,  to  which  the  Polish  Delegation  has  proposed  an  amend- 
ment. The  Polish  Delegation  proposes  to  add  to  this  Article  a  second  paragraph  as 
follows  : 

Each  of  the  High  Contracting  Parties,  however,  may,  at  the  time  of  the  signature  of  the 
present  Convention,  indicate  which  of  the  two  texts  it  proposes  to  invoke  in  the  event  of  any 
dispute  or  discussion. 

I  call  upon  M.  Winiarski,  of  the  Polish  Delegation. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  The  Polish  Delegation  is  pre- 
pared to  give  any  necessary  explanation  with  regard  to  this  proposal,  which  it  considers 
to  be  very  important  from  the  point  of  view  of  international  relations,  but  which  it 
thinks  is  also  an  exceedingly  difficult  question.  If  the  Conference  is  of  opinion  that 
it  would  be  better  to  refer  this  Article,  with  the  Polish  proposal,  to  the  Drafting  Com- 
mittee, in  order  to  enable  the  latter  to  call  upon  the  Polish  Delegate  to  furnish  expla- 
nations, the  Polish  Delegation  will  be  prepared  to  do  so.  Otherwise  1  am  quite  ready, 
as  I  have  said,  to  give  all  the  necessary  information  here. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  Would  it  not  be  possible  to 
come  to  a  decision  now  on  this  amendment?  It  seems  to  me  that  we  are  overloading 
the  Drafting  Committee  with  matters  which  are  not  really  drafting  matters  at  all. 
There  is  a  clear  principle  of  law  as  to  the  interpretation  of  treaties  in  two  languages, 
and  I  am  of  opinion  that  it  would  be  most  undesirable  to  depart  from  that  rule  in  draw- 
ing up  the  Conventions  which  we  are  now  preparing. 

THE  CHAIRMAN  (speaking  in  French).  —  Would  the  Polish  Delegate  have  any 
objection  if  the  question  were  settled  this  evening? 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  No;  but  in  that  case  I  should 
like  to  speak. 

THE  CHAIRMAN  (speaking  in  French).  —  I  call  upon  M.  Winiarski,  the  Delegate 
of  Poland. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  If  the  Polish  Delegation  has 
the  courag*  or  the  boldness  to  deal  with  this  question,  which  appears  to  have  been 
already  settled  by  the  Covenant,  and  by  the  decisions  of  the  League  of  Nations,  it  is 
because  we  know  that  this  Conference  will  interpret  our  intentions  with  all  the  good- 
will that  they  deserve.  The  Polish  Delegation  is  sincerely  desirous  of  doing  what  is 
good  and  useful,  without  harming  anyone,  and,  in  order  to  act  with  complete  independ- 
ence, it  has  not  sounded  any  of  those  Delegations  which  it  might  consider  to  be  par- 
ticularly interested  in  this  question.  It  is  impossible  to  have  in  two  languages  two 
absolutely  identical  texts,  because  the  peculiarities  ol  each  language  do  not  allow  any 
thought  or  idea  to  be  expressed  in  exactly  the  same  manner  in  both  languages.  Those 
who  have  had  experience  of  the  constitutional  life  of  States  which  are  not  homogeneous 
from  the  point  of  view  of  nationality, — such  as  Austria,  for  example, — know  very 
well  that  these  States  have  always  been  led  to  choose  one  language  and  to  consider 
it  as  official;  in  this  language  the  authentic  texts  of  the  laws  are  published.  Here  we 
have  two  languages, — English  and  French.  Already  disputes  have  repeated  by  arisen 
owing  to  discrepances  between  the  two  texts.  Perhaps  it  would  be  advisable  to  avoid 
or  to  limit  the  number  of  cases  in  which  these  difficulties  may  arise  in  future. 

How  does  the  Polish  Delegation  think  that  its  proposal  would  be  applied  ?  Each 
Delegation  would  indicate  beforehand  which  text  it  proposed  to  cite  in  the  event  of 
a  dispute.  It  is  fully  understood  that  this  point  ot  view  in  no  way  affects  the  recognis- 
ed rights  of  the  two  languages.      A  dispute  would  be  almost  impossible  between  two 
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Contracting  Parties  who  had  adopted  the  same  text.  You  know  indeed  that  when  you 
work  on  one  text  only,  and  not  on  two,  the  ideas  which  come  to  you  are  almost  the  same. 
Obviously,  certain  occasions  will  arise  in  which  one  of  the  two  parties  may  cite  the 
French  text  whilst  the  other  bases  its  case  on  the  English  text.  In  fact,  this  is  already 
constantly  happening.  In  future  the  number  of  these  cases  in  which  disputing  par- 
ties will  quote  two  different  texts  would,  to  a  certain  extent,  be  mathematically  limit- 
ed, and  in  the  same  way  the  causes  of  dispute  and  of  dissentions  between  parties  would 
also  be  limited.  There  are  examples  in  which,  when  a  question  of  interpretation 
arises,  the  omission  of  a  comma,  the  order  and  arrangement  of  the  words,  have  some- 
times been  quoted  in  support  of  one  claim  or  the  other. 

As  regards  arbitration,  everybody  knows  that  if  a  dispute  arises  between  two  States, 
it  is  easy  to  solve  it  by  means  of  arbitration,  and  yet  preference  has  been  given  to  the 
introduction  of  arbitration  clauses,  or  the  conclusion  of  Arbitration  Treaties,  in  order 
to  a  certain  extent  to  bind  the  parties  beforehand  not  to  have  recourse  to  war  until 
all  possible  diplomatic  means  have  been  exhausted.  I  think  that,  from  the  psychologi- 
cal point  of  view,  the  same  reasons  which  have  reacted  in  favour  of  these  arbitration 
clauses  will  also  militate  in  favour  of  such  an  obligation,  which  in  any  case  is  quite 
optional.  In  my  view,  it  would  be  well  to  offer  to  those  States  who  so  desire,  the  op- 
portunity of  indicating  which  text  they  propose  to  cite  in  case  of  dispute.  The  Polish 
Delegation  is  of  opinion  that  it  would  be  of  the  utmost  importance  to  normal  inter- 
national life,  with  a  view  to  limiting  the  number  of  disputes  as  far  as  possible,  to  offer 
the  States  the  option  of  binding  themselves  in  advance. 

THE  CHAIRMAN  (speaking  in  French).  —  I  would  point  out  to  the  British  Dele- 
gate that  the  Officers  of  the  Conference  consider  the  question  too  weighty  to  be  settled 
by  a  vote.  It  is  true  that  the  Drafting  Committee  is  already  heavily  burdened  with 
work,  but  it  might  take  over  this  small  task  as  well.  But  I  think  it  is  most  important 
that  the  jurists  should  be  consulted. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  If  that  is  the  opinion  of  the 
Chairman,  I  will  not  oppose  it. 

THE  CHAIRMAN  (speaking  in  French).  —  It  is  understood  then  that  Article  23 
and  the  Polish  Amendment  are  referred  to  the  Drafting  Committee. 


PROPOSAL  OF  THE  BRAZILIAN  DELEGATE  WITH  REGARD  TO    ARTICLE   2 

THE  CHAIRMAN  (speaking  in  French).  —  I  call  upon  M.  Demetrio  Ribeiro, 
Delegate  of  Brazil,  to  speak  on  an  addition  to  Article  2  which  was  proposed  some  time 
ago. 

M.  DEMETRIO  RIBEIRO  (Brazil;  speaking  in  French).  — I  wish  merely  to  recall  the 
fact  that  some  days  ago  (1)  the  Brazilian  Delegation  suggested  that,  if  the  moment 
were  opportune  to  abolish  preferential  treatment  as  regards  waterways,  it  was  no  less  so 
as  regards  the  abolition  of  preferential  treatment  for  vehicles,  as  the  essential  aim  of  the 
Draft  Convention  on  Freedom  of  Transit  is  to  facilitate  transport,  and  transport  pre- 
supposes routes  and  vehicles.  We  are  going  to  abolish  preferential  treatment  as  regards 
routes.  Surely  it  is  at  this  Conference  that  we  shall  also  deal  with  the  abolition  of 
preferential  treatment  as  regards  vehicles;  otherwise  I  cannot  see  when  we  can  deal 
with  this  subject.  When  we  say  this  we  have  no  ulterior  motive  in  view,  and  in  this 
matter  Brazil  may  claim  to  be  one  of  the  most  liberal  countries.  But  on  this  subject 
perhaps  some  explanation  may  be  given  by  the  legal  experts  who  are  sitting  on  this 
Conference,  and  by  those  States  with  great  transport  enterprises,  who  will  have  had 
greater  experience  on  this  subject  than  countries  which,  from  the  point  of  view  of 
equipment,  cannot  as  yet  claim  to  be  contractors  for  transport. 


(1)  See  p.  58. 
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When  the  Brazilian  Delegation  first  gave  notice  of  its  proposal,  the  Chairman  sug- 
gested that  we  should  begin  by  ascertaining,  by  means  of  friendly  conversations,  the 
sentiments  of  some  of  the  Delegations  chiefly  concerned.  The  Brazilian  Delegation 
made  every  effort  to  do  so,  and  thinks  that  it  is  not  acting  ashly  or  impoudently  in 
coming  before  you  to  ask  that  the  question  which  it  has  raised  should  be  examined 
by  a  special  Committee  composed  of  qualified  persons,  in  the  necessary  spirit  of  com- 
plete disinterestedness. 

THE  CHAIRMAN  (speaking  in  French).  —  I  thank  the  Brazilian  Delegate  for  his 
communication;  I  am  indeed  of  opinion  that  it  would  be  desirable  to  submit  this  ques- 
tion to  a  Sub-Committee.  This  Sub-Committee  might  be  composed  of  one  member 
of  each  of  the  following  Delegations  :  Belgium,  Brazil,  British  Empire,  Bulgaria,  France, 
India,  Italy,  Japan,  Norway,  Paraguay,  Persia  and  Uruguay. 

Is  there  no  objection? 

This  was  agreed. 

We  shall  therefore  consider  the  Report  of  this  Sub-Committee  next  week,  and  also 
that  of  the  Sub-Committee  appointed  to  consider  the  question  of  enclaved  territory — 
that  is  to  say,  the  amendments  of  the  Indian  Delegation  and  the  French  and  Portu- 
guese Delegations. 

I  regret  to  say  that  our  work  is  not  yet  completely  finished,  and  I  shall  have  the 
pleasure  of  taking  the  Chair  again  next  week.  I  will  now  close  the  meeting  of  the 
Transit  Committee,  and  will  yield  the  Chair  to  the  President  of  the  Conference. 


M.  GABRIEL  HANOTAUX,  PRESIDENT,  IN  THE  CHAIR 

THE  PRESIDENT  (speaking  in  French).  —  Before  asking  you  to  suspend  the 
meeting  for  a  few  moments,  I  am  sure  that  I  am  voicing  your  opinion — and  your  ap- 
plause goes  to  prove  this,- — by  thanking  M.  Loudon  for  having  presided  over  your 
labours  with  so  much  diligence  and  activity,  and  in  such  a  conciliatory  spirit.  These 
are  the  characteristics  of  his  mind,  and  it  is  not  surprising  that  he  has  thus  contri- 
buted to  the  progress  of  your  discussions,  and  to  the  successful  completion  of  the  Con- 
vention on  Transit. 

Having  thanked  the  President,  I  will  also  express  his  sentiments  by  thanking  the 
Committee... 

M.  LOUDON  (Vice-President;  speaking  in  French).  —  That  was  what  I  wishep 
to  say,  Mr.  President.  As  I  observed  just  now,  we  have  not  completed  our  labours, 
but  we  have  almost  done  so,  and  before  separating  for  the  Easter  holiday,  I  should 
like  to  tell  all  these  gentlemen  how  grateful  I  am  to  them  for  the  manner  in  which 
they  have  facilitated  my  task,  and  indeed  how  agreeable  they  have  rendered  it,  so  that 
at  heart  I  now  regret  exceedingly  that  we  have  almost  arrived  at  the  end  of  our 
labours.  We  have  had  to  make  great  efforts  to  bring  our  work  to  a  successful  conclu- 
sion, and  you  have  shown  such  a  sympathetic  spirit  that,  now  that  we  have  laid  the 
foundations  of  the  work  of  the  Conference,  I  must  express  from  this  place  my  very 
high  appreciation  of  all  the  Officers  of  the  Conference.  The  President  will  excuse  me 
for  having  spoken,  and  will  allow  me  to  thank  you  again  for  the  manner  in  which  you 
have  helped  me  to  accomplish  my  very  light  and  agreeable  task. 

THE  PRESIDENT  (speaking  in  French).  —  M.  Loudon  is  one  of  those  very 
rare  men  who  regret  to  be  asked  to  take  a  rest.  Do  not  be  uneasy,  my  dear  Chair- 
man ;  we  are  going  to  tire  you  again ! 

Now  that  we  have  completed  this  stage,  if  I  may  use  the  phrase;  we  may  look 
back  with  real  satisfaction.  Although  it  is  only  a  short  time  since  our  work  began, 
the  Conference  has  been  formed,  it  has  completed  its  Scheme  of  Organisation,  and  it 
has  drawn  up  the  main  preface  to  all  the  Conventions, — the  Convention  on  Transit. 
In  the  Scheme  of  Organisation  you   have  constituted    the  organisation    by  which 
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our  Conventions  will  be  applied  in  the  future — that  is  to  say,  the  Advisory  and 
Technical  Committee,  according  to  the  idea  of  the  Geneva  Assembly,  further,  you  have 
established  the  first  method  for  entering  upon  the  settlement  of  disputes,  and  this 
means  very  considerable  progress  from  the  international  point  of  view  as  regards  ques- 
tions of  transport, — progress  of  which  you  yourselves  are  the  founders.  1  think  that 
it  is  most  encouraging  for  you  to  be  able  to  point  to  such  important  results.  They 
are  indeed  incomplete;  there  still  remain  some  questions  of  wording,  some  details 
to  be  considered  by  sub-committees.  But  the  results  already  obtained  lead  us  to  hope 
that  the  difficulties  to  be  encountered  now  in  the  meetings  of  the  Conference  will  be  met 
in  the  same  spirit,  and,  in  spite  of  the  inadequacy  of  your  President,  with  the  same 
success. 

The  meeting  adjourned  at  6.15  p.m. 


THIRTEENTH  MEETING  OF  THE  PLENARY  COMMITTEE 

(Monday,  April  11th,  1921,  at  5  p.m.) 


REPORT  OF  SUB-COMMITTEE  ON  SPECIAL  CASES  IN  CONNECTION  WITH  APPLICATION  IN  COLONIES 
OF  CONVENTION  ON  FREEDOM  OF  TRANSIT  —  REPORT  OF  SUB-COMMITTEE  DEALING  WITH 
BRAZILIAN  PROPOSAL  —  STATEMENT  OF  CHINESE  DELEGATE  ON  ARTICLE  10  —  PROPOSAL 
OF  SWISS  DELEGATE   REGARDING  DENUNCIATION 


The  Meeting  opened  with  M,  Loudon,  Vice-President  of  the  Conference  (1),  in  the  Chair. 

REPORT  OF  SUB-COMMITTEE  ON  CERTAIN  SPECIAL  CASES  IN  CONNECTION 
WITH  APPLICATION  IN  COLONIES  OF  CONVENTION  ON  FREEDOM  OF  TRANSIT 

THE  CHAIRMAN.  —  We  will  now  examine  the  report  submitted  by  M.  Bignami, 
Delegate  of  Italy,  on  behalf  of  the  Sub-Committee  appointed  to  examine  certain 
special  cases  relating  to  the  application  of  the  Convention  on  Freedom  of  Transit  in 
the  Colonies  (2).     M.  Bignami  will  now  address  the  Conference. 

M.  BIGNAMI  (Italy;  Rapporteur;  speaking  in  French).  —  As  you  will  remember, 
during  the  discussion  on  the  Transit  Convention,  several  Delegates  drew  attention  to 
the  difficulties  of  applying  this  Convention  to  exceptional  cases  which  occur  in  certain 
colonies.  The  Delegate  for  India  had  indeed  proposed  the  following  Amendment  to 
Article  13  : 

As  regards  the  French  and  Portuguese  Settlements  in  India,  it  is  recognised  that  their 
peculiar  geographical  position  prevents  the  application  of  the  provisions  of  the  present  Con- 
vention. The  conditions  of  transit  in  these  settlements  may  be  the  subject  of  special  agree- 
ments between  India  and  the  States  concerned. 

A  similar  amendment  had  been  proposed  by  the  Delegates  of  France  and  Portugal, 
in  the  form  of  a  new  Article  : 

It  is  agreed  that  the  special  circumstances  of  their  geographical  situation  do  not  permit 
the  application  of  the  provisions  of  the  present  Convention  to  Indo-China,  or  to  the  posses- 
sions and  protectorates  of  France  and  Portugal  in  Africa.  The  conditions  of  transit  in  these 
possessions  and  protectorates  may,  however,  form  the  subject  of  special  agreements  between 
the  States  concerned. 

At  the  Meeting  of  March  22nd  (3)  there  was  a  long  and  somewhat  lively  discussion. 
After  the  Delegate  for  India  had  explained  the  conditions  peculiar  to  India,  which, 
in  his  opinion,  justified  the  proposed  amendment,  the  French  Delegate  pointed  out 
that  there  were  also  other  cases  which  also  justified  it  (Cambodia,  Indo-China,  the 


(1)  This  meeting  was  held  after  the  20th  Meeting  of  the  Conference  in  order  to  hear  the  Reports 
of  the  two  Sub-Committees  appointed  on  March  23rd  (see  pp.  163  to  185);  the  work  of  these  Bub- 
Committees  could  not  be  finished  before  the  reading  of  M.  Neujean's  Report. 

On  p.  234  will  be  found  a  Report  by  Sir  Cecil  Hurst,  which  forms  the  beginning  of  the  account 
of  the  13th  Meeting. 

(2)  From  this  meeting  on,  the  references  are  to  the  text  which  forms  Section  VI  of  Part  IV  of 
the  present  volume  (text  prepared  by  the  Drafting  Committer  based  on  the  text  drawn  up  by  the  Plenary 
Committee  and  submitted  to  the  Conference). 

(3)  See  pp.  152  et  seq. 
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Portuguese  territories  of  Kabinda  and  Guinea,  the  Spanish  colony  of  Riomuni,  and 
the  territory  of  Whydah,  in  Dahomey).  The  Belgian  Delegate,  while  accepting  the 
Indian  amendment,  declared  that  he  could  not  support  the  proposed  amendments, 
and  reminded  the  meeting  of  the  unique  situation  of  the  Basin  of  the  Congo,  as  defined 
by  Convention, — a  situation  which,  in  the  opinion  of  the  French  Delegate,  as  in  his 
own.  should  be  maintained  intact.  The  British  Delegate  supported  the  Indian  amend- 
ment; the  Italian  Delegate,  on  the  other  hand,  after  asking  if  the  new  wording  of 
Article  10  would  not  have  met  this  case,  stated  that  he  could  not  vote  for  a  proposal 
which  made  exceptions  by  name,  but  that  he  would  have  voted  for  a  motion  conceived 
in  general  terms.  The  Japanese  Delegate  declared  himself  in  favour  of  full  and  entire 
freedom  of  transit. 

It  was  then  proposed  to  refer  the  problem  to  a  Sub-Committee  which  should  be 
directed  to  find  some  formula  of  a  general  nature.  The  Spanish  and  Chinese  Dele- 
gates —  the  latter  with  certain  reservations  —  supported  this  proposal.  The  dis- 
cussion continued,  and  as  a  quorum  was  not  obtained,  the  question  whether  the  two 
subjects  should  be  dealt  with  jointly  or  separately  was  postponed  until  the  next  meeting. 

On  the  morning  of  March  23rd,  the  Delegate  for  India  having  withdrawn  his  objec- 
tion, the  two  questions  were  referred  to  a  Sub-Committee  consisting  of  the  Delegates 
of  India,  Great  Britain,  Belgium,  France,  Portugal,  Spain,  China,  Italy,  Japan,  Brazil 
and  the  Netherlands. 

The  Sub-Committee  met  in  the  Mancomunidad  Palace.  It  appointed  as  chairman 
at  its  first,  and  as  rapporteur  at  its  last  meeting  the  Delegate  for  Italy  now  speaking, 
who  is  happy  to  be  able  to  testify  to  the  conciliatory  spirit  which  inspired  all  its 
members,  and  who  now  feels  it  a  great  honour  to  state  what  measures  the  Sub-Com- 
mittee considered  necessary  in  order  to  meet  the  observations  which  had  been  put 
forward.     All  the  decisions  of  the  Sub-Committee  were  taken  unanimously. 

(1)  French  and  Portuguese  Settlements  in  India  and  Indo-China  —-  The  Sub-Com- 
mittee, after  having  heard  the  explanations  given  by  the  Delegate  for  India  in  con- 
nection with  the  French  and  Portuguese  settlements  in  the  Indies,  and  after  having 
studied  the  maps,  were  of  opinion  that  the  serious  administrative  difficulties  which 
would  be  caused  by  the  application  of  the  Convention,  were  sufficient  to  justify  an 
exception.  The  eight  settlements  (five  French  and  three  Portuguese)  are  very  small  in 
comparison  with  India,  both  as  regards  the  extent  of  their  territory  and  the  size  of  their 
population.  The  total  area  of  these  settlements  is  only  1,752  square  miles,  and  their 
population  numbers  843,325.  The  area  of  India  is  1,773,168  square  miles,  and  its 
population  in  1911  was  315,132,537.  The  largest  settlement  is  Goa,  which  has  an 
area  of  1,469  square  miles  and  a  population  of  515,772;  but  in  this  case  the  Portuguese 
Delegation  is  satisfied  that  the  conditions  of  the  first  paragraph  of  the  proposed 
Article  are  fulfilled.  Further,  the  geographical  conditions  of  some  of  these  settlements 
are  peculiar  in  this  respect,  that  they  do  not  consist  of  a  single  area,  but  are  formed 
of  a  number  of  small  areas  separated  and  surrounded  by  the  British  possessions  in 
India. 

In  cases  of  this  kind,  as  with  enclaves  consisting  of  a  single  area,  if  the  provisions 
of  the  Convention  were  strictly  carried  out,  the  result  would  inevitably  be  an  extensive 
contraband  trade;  and  the  Indian  Government  would  consequently  be  compelled,  in 
order  to  protect  its  financial  interests,  to  surround  each  settlement  by  a  vigilant 
Customs  cordon.  Not  only  would  the  Indian  Government  be  obliged  to  incur  expense 
and  involve  itself  in  needless  difficulties,  but  the  measures  taken  would  probably  be 
entirely  ineffective,  while  no  advantage  would  result  for  the  settlements.  At  present 
a  certain  number  of  Customs  stations  on  the  frontiers  of  the  settlements  have  been 
abolished,  so  that  these  settlements  are  now,  as  regards  transit  and  customs,  as  favour- 
ably situated  as  the  territory  of  British  India  which  surrounds  them. 

In  respect  of  Indo-China,  the  Sub-Committee  was  unanimously  of  opinion  that 
regard  must  be  had  for  the  geographical  and  political  situation  of  this  possession,  the 
peculiar  conditions  of  which  had  been  pointed  out  by  the  French  Delegate.  Pos- 
sessing great  length  from  north  to  south,  Indo-China  is,  on  the  other  hand,  extremely 
narrow,  even  at  its  widest  portion,  from  west  to  east.  Owing  to  this  configuration 
the  country  possesses  about  6.000  kilometres  of- frontier,  although  its  total  area  does 


—    188    — 

not  exceed  300.000  square  kilometres.  Indo-China  does  not  yet  possess  the  material 
resources  to  undertake  the  permanent  supervision  of  such  extensive  frontiers  in  regions 
which  are  only  being  gradually  opened  up  economically,  and  in  which  the  general 
conditions  of  peace  and  security  are  still  very  unsettled.  It  appeared  evident  to  the 
Sub-Committee  that  these  peculiar  conditions  made  it  impossible  to  put  the  Convention 
on  Transit  immediately  and  fully  into  practice  in  Indo-China. 

After  a  long  discussion,  the  Committee  agreed  to  propose  to  the  Conference  the 
following  Article  : 

It  is  recognised  that  within  or  immediately  adjacent  to  the  territories  of  some  of  the 
Contracting  States,  there  are  areas  or  enclaves  small  in  extent  and  population  in  comparison 
with  those  territories,  and  forming  detached  portions  or  settlements  of  other  parent  States, 
to  which  it  is  impossible,  for  reasons  of  an  administrative  nature,  to  apply  the  provisions  of 
this  Convention. 

The  same  is  the  case  where  a  colony  or  dependency  has  a  very  long  frontier  in  comparison 
with  its  superficial  area,  and  where  in  consequence  it  is  practically  impossible  to  provide 
the  necessary  customs  and  police  control. 

The  States  concerned,  however,  shall  apply  in  the  case  of  such  areas  a  regime  which  will 
respect  the  principles  of  this  Convention  and  facilitate  transit  and  communications  as  far 
as  practicable. 

This  Article  should  be  understood  as  an  exceptional  measure  to  meet  special  cases 
of  French  and  Portuguese  settlements  in  India  and  the  French  possessions  in  Indo- 
China.  The  article  is  drawn  up,  however,  in  such  a  way  as  to  meet  other  exceptional 
cases,  if  any  exist,  provided  that  they  present  the  same  characteristics  and  that  the 
States  concerned  agree  to  avail  themselves  of  the  provisions  of  the  present  Article. 

In  accordance  with  the  last  paragraph  of  the  text  adopted  by  the  Sub-Committee, 
the  States  concerned  shall  put  into  force,  in  the  countries  referred  to  in  the  Article,  a 
transit  regime  which  as  far  as  possible  respects  the  principles  of  the  Convention.  This 
obligation  shall  apply  especially  to  such  dues  as  would  have  a  directly  injurious  effect 
on  simple  transit,  and  which  the  States  concerned  shall  proceed  to  abolish  as  soon  as 
they  consider  possible.  The  Chinese  Delegation,  however,  in  agreement  with  the 
French  Delegation,  urged  that,  in  the  special  case  of  Indo-China,  the  question  of 
transit  with  the  province  of  Yunnan  should  be  settlea  by  a  special  agreement  between 
the  two  States. 

(2)  Railway  from  Beira  to  the  frontier  of  Rhodesia.  —  The  Delegate  of  Portugal 
reminded  the  Sub-Committee  of  the  special  situation  of  the  railway  from  Beira  to 
the  frontier  of  Rhodesia.  The  Treaty  of  June  11th,  1891,  between  Great  Britain  and 
Portugal,  recognised  the  right  of  the  latter  to  levy  a  tax  up  to  a  maximum  of  three 
per  cent,  on  goods  in  transit  across  the  Portuguese  territory  situated  between  the 
east  coast  of  Africa  and  the  English  zone  of  influence.  In  consequence,  Portugal  has 
conceded  to  a  British  company  the  right  to  construct  a  railway  from  Beira  to  the 
frontier  of  Rhodesia.  One  of  the  conditions  of  this  contract  is  that  the  ad  valorem 
tax  of  3  %  prescribed  in  the  Treaty  and  levied  on  goods  in  transit,  should  be  remitted 
to  the  company  holding  the  concession.  Under  these  circumstances,  Portugal  is 
compelled  to  maintain  in  the  Port  of  Beira  the  ad  valorem  transit-due  of  3  %. 

The  Sub-Committee,  considering  the  special  circumstances  resulting  from  obli- 
gations undertaken  under  the  terms  of  a  treaty  which  remains  in  force,  is  of  opinion 
that  the  transit-due  above  referred  to  may  be  maintained,  under  the  terms  of  Article  10 
of  the  Transit  Draft  which  has  already  been  approved.  The  Sub-Committee  accepted 
the  statement  of  the  Delegate  of  Portugal  that,  although  the  Colony  of  Angola  is 
included  in  the  provisions  of  the  Convention  on  Transit,  it  is  understood  that  no  State 
can  be  compelled,  in  virtue  of  this  Convention,  either  to  construct  special  railways 
in  order  to  facilitate  transit,  or  to  cede  territory  for  such  construction. 

(3)  Rights  and  obligations  between  territories  forming  part,  or  placed  under  the  pro- 
tection, of  a  single  sovereign  State.  —  The  Sub-Committee  also  considered  a  new  Article 
submitted  by  the  British  Delegation  for  insertion  in  each  Convention,  laying  down 
that  the  provisions  of  these  Conventions  shall  not  affect  the  rights  and  relations  inter  se 
of  the  territories  which  form  part,  or'  are  under  the  protection,  of  a  single  sovereign 
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State,  whether  these  territories,  considered  individually,  are,  or  are  not,  Members  of 
the  League  of  Nations. 

The  Sub-Committee  further  considered  the  following  proposal  of  the  Chinese  Dele- 
gation : 

It  is  understood,  for  the  purposes  of  the  Conventions  on  Transit,  Navigable  Waterways, 
Railways  and  Ports,  that  in  cases  where  adjoining  territories  are  placed  under  the  sovereignty 
or  authority  of  one  and  the  same  sovereign  State,  these  territories  are  included  within  the 
political  frontier  of  that  sovereign  State,  no  matter  whether  the  territories  in  question  are 
or  are  not  individually  Members  of  the  League  of  Nations. 

The  Sub-Committee  having  unanimously  recognised  that  there  is  nothing  in  the 
present  Conventions  which  conflicts  with  the  British  proposal,  considered  it  preferable 
to  define  this  interpretation  more  exactly  by  means  of  a  new  Article.  This  Article, 
which  is  reproduced  below,  also  covers  the  case  presented  by  the  Chinese  Delegation 
regarding  adjoining  territories  which  are  placed  under  the  sovereignty  or  authority 
of  a  single  sovereign  State,  and  which,  as  a  result  of  this  Convention,  are  naturally  to 
be  considered  as  forming  part  of  one  single  State. 

It  is  understood  that  nothing  in  this  Convention  shall  be  interpreted  as  regulating  rights 
and  obligations  inter  se  of  territories  forming  part,  or  placed  under  the  protection  of,  a  single 
sovereign  State,  whether  these  territories,  considered  individually,  are,  or  are  not,  Members 
of  the  League  of  Nations. 

(4)  Finally,  the  Chinese  Delegation  drew  the  attention  of  the  Sub-Committee  to 
a  certain  number  of  questions  relating  to  the  application  of  the  Convention  on  Transit 
to  foreign  ports,  ceded  on  lease,  which  are  situated  on  the  borders  of  China.  These 
ports  are  of  limited  extent  with  a  very  small  population,  and  are  under  the  Chinese 
customs  system. 

The  discussion  shows  that  the  desire  of  the  Chinese  Delegation  would  be  completely 
satisfied  by  the  introduction  into  the  Report  of  references  based  on  the  passage  on 
page  39  of  the  Green  Book  which  defines  the  word  authority  with  reference  to  territories 
in  which  authority  is  shared,  and  also  on  the  passage  on  page  39  (1)  which  defines 
the  exact  meaning  of  the  word  frontier. 

The  Sub-Committee  therefore  recommended  the  insertion  of  these  passages  in  the 
report  (2). 

It  is  understood  that  the  text  of  these  articles  will  be  referred  to  the  Drafting 
Committee. 

THE  CHAIRMAN  (speaking  in  French).  —  I  have  to  thank  M.  Bignami  for  this 
Report,  which  gives  us  a  very  clear  idea  of  the  question. 

We  have  now  to  consider  and  to  adopt  the  two  new  Articles.  The  first  which 
M.  Bignami  has  read  to  us  is  drawn  up  as  follows  : 

It  is  recognised  that  within  or  immediately  adjacent  to  the  territories  of  some  of  the 
Contracting  States,  there  are  zones  or  enclaves,  etc. 

This  Article  seemed  to  me  a  little  confused,  and  I  took  the  liberty  of  discussing 
it  with  M.  Reveillaud,  who  is  pre-eminently  a  jurist  in  French  Law,  and  we  thought 
that  certain  modifications  could  with  advantage  be  made  in  the  text.  I  will  read 
you  the  text  which  we  have  prepared,  and  we  can  then  send  it  for  the  consideration 
of  the  jurists,  who,  either  immediately  or,  at  latest,  this  evening,  will  draw  up  a  final 
text  which  could  be  voted  upon  to-morrow. 

The  following  is  the  text  which  I  propose  : 

In  view  of  the  fact  that  within  or  immediately  adjacent  to  the  territories  of  some  of  the 
Contracting  States,  there  are  areas  or  enclaves  small  in  extent  and  population  in  comparison 
with  those  territories,  and  forming  detached  territories  or  settlements  of  other  parent  States, 
to  which  it  is  impossible,  for  reasons  of  an  administrative  nature,  to  apply  the  provisions  of 


(1)  See  p.  287. 

(2)  Report  of  the  Plenary  Committee  to  the  Conference,  submitted  by  M.  Neujean  (Belgium) 
See  p.  208. 
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this  Convention,  it  is  agreed  (hat  these  provisions  shall  not  be  applied  to  the  above-mentioned 
areas  or  enclaves. 

The  same  is  the  case  where  a  colony  or  dependency  has  a  very  long  frontier  in  comparison 
with  its  superficial  area,  and  where  in  consequence  it  is  impossible  to  provide  customs  and 
police  control. 

The  States  concerned,  however,  shall  apply  in  the  case  of  such  areas  a  regime  which  will 
respect  the  principles  of  this  Convention  and  facilitate  transit  and  communications  as  far 
as  practicable. 

Has  anyone  any  observation  to  make  upon  this  new  Article? 

Sir  Louis  KERSHAW  (India).  —  I  wish  to  make  clear  that,  in  accepting  this 
Article,  the  Indian  Delegation  understands  that  it  will  be  possible — and  this  matter 
has  been  explained  to  the  Committee — to  levy  customs  duty  on  goods  arriving  in 
British  India,  and  to  control  illegitimate  trade.  There  is  no  intention  whatever  of 
restricting  or  impeding  legitimate  trade  with  these  settlements.  As  I  explained  to 
the  Conference  and  to  the  Sub-Committee,  the  difficulties  we  wish  to  surmount  are 
entirely  of  an  administrative  character.     I  wish  this  to  be  entered  in  the  Minutes. 

THE  CHAIRMAN  (speaking  in  French).  —  I  think  no-one  will  object  to  the  intro- 
duction of  this  statement  into  the  Minutes.  As  regards  the  translation  of  this  Article 
into  English,  Sir  Cecil  Hurst  and  M.  Reveillaud  will  perhaps  be  able  to  come  to  an 
agreement  on  the  matter,  and  the  translation  will  subsequently  be  read. 

M.  HALEWYCK  (Belgium;  speaking  in  French).  —  I  have  asked  to  speak  in  order 
to  make  clear  page  5  of  M.  Bignami's  lucid  and  excellent  report.  I  refer  to  the  last 
paragraph  of  this  page,  which  reads  as  follows  : 

In  accordance  with  the  last  paragraph  of  the  text  adopted  by  the  Sub-Committee,  the 
States  concerned  shall  put  into  force,  in  the  countries  referred  to  in  the  Article,  a  transit 
regime  which  as  far  as  possible  respects  the  principles  of  the  Convention.  This  obligation 
shall  apply  especially  to  such  dues  as  would  have  a  directly  injurious  effect  on  simple  transit 
and  which  the  States  concerned  shall  proceed  to  abolish  as  soon  as  they  consider  possible. 

In  order  to  avoid  any  confusion,  I  should  like  to  define  more  closely  the  purport 
of  this  passage.  It  was  definitely  understood  in  the  Sub-Committee  that  this  passage 
shall  clearly  indicate  that  transit  dues  which  are  now  in  existence  shall  in  no  case 
be  increased,  and  that  no  new  dues  may  be  established  in  the  territories  referred  to 
in  the  amendment. 

Though  I  considered  it  desirable  to  make  this  statement  in  order  to  make 
clear  the  meaning  of  the  paragraph  in  question,  I  do  not  ask  for  the  Report  to  be 
changed.     It  will  be  enough  if  my  words  are  recorded  in  the  Minutes. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  do  not  think  this  precision  is  neces- 
sary, for  as  soon  as  the  States  concerned  proceed  to  abolish  the  dues  in  question,  as 
soon  as  they  consider  possible,  it  is  understood  that  they  cannot  increase  them.  But  I 
see  no  objection  to  the  Belgian  Delegate's  desire  being  taken  into  consideration. 

M.  HALEWYCK  (Belgium;  speaking  in  French).  —  1  still  think  that  this  pre- 
cision is  necessary,  and  I  should  have  no  difficulty  in  justifying  my  point  of  view. 
But  as  the  Rapporteur,  in  his  reply,  has  signified  his  complete  agreement  as  regards 
the  scope  of  the  paragraph  and  of  the  decision  which  has  been  taken,  I  do  not  press 
the  point,  as  I  do  not  wish  unduly  to  prolong  this  exchange  of  views. 

THE  CHAIRMAN  (speaking  in  French).  —  We  may  now  pass  to  the  new  Article 
which  has  been  proposed  to  the  Sub-Committee  by  the  British  and  Chinese  Delegates. 
The  Article  in  question  reads  as  follows  : 

It  is  understood  that  nothing  in  this  Convention  shall  be  interpreted  as  regulating  rights 
and  obligations  inter  se  of  territories  forming  part,  or  placed  under  the  protection  of  a  single 
sovereign  State,  whether  these  territories  considered  individually  are,  or  are  not,  Members 
of  the  League  of  Nations. 
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Does  anyone  wish  to  speak  on  this  Article? 
I  put  it  to  the  vote. 

The  Article  was  adopted. 

I  think  there  is  no  objection  to  the  proposal  of  the  Sub-Committee  recommending 
the  introduction  into  the  Report  of  the  references  based  on  the  passage  on  page  39 
of  the  Green  Book  (1)  which  interprets  the  word  authority  in  relation  to  territories  on 
which  authority  is  shared,  and  also  on  the  passage  on  page  39  which  defines  the  exact 
meaning  of  the  word  frontier. 

This  was  agreed. 


REPORT  OF  SUB-COMMITTEE  ON  BRAZILIAN  PROPOSAL 

THE  CHAIRMAN  (speaking  in  French).  —  The  Report  of  the  Sub-Committee  on 
the  Brazilian  proposal  (2)  reads  as  follows  : 

The  Sub-Committee  has  held  two  meetings,  at  which  the  Brazilian  Delegate  made  a  full 
statement  of  his  point  of  view.  Every  aspect  of  the  question  was  discussed.  We  desire  to 
point  out  that  since  the  appointment  of  the  Sub-Committee  the  difficulties  raised  by  the  Brazil- 
ian Delegate  have  been  partly  obviated,  owing  to  the  adoption,  by  the  Committee  on  the 
Navigable  Waterways  Convention,  of  a  paragraph  reading  as  follows  : 

The  State  under  whose  sovereignty  or  authority  a  port  is  situated,  may  withdraw  the 
benefits  of  the  preceding  paragraph  from  any  vessel,  if  it  is  proved  that  the  owner 
of  the  vessel  systematically  discriminates  unfavourably  against  the  nationals  of  that 
State,  including  companies  controlled  by  its  nationals. 

After  careful  investigation,  the  Sub-Committee  cannot  recommend  the  insertion 
of  such  a  Clause  in  the  Convention  on  Transit;  inserted  in  this  Convention,  its  conse- 
quences would  be  much  more  far-reaching.  But  the  Sub-Committee  is  unanimously 
of  opinion  that  it  would  be  desirable  to  insert  in  the  Report  (3)  a  paragraph  to  the 
following  effect  : 

The  Brazilian  Delegate  has  drawn  the  attention  of  the  Conference  to  the  fact  that  the  two 
questions  of  freedom  of  communications  and  transit  and  equitable  treatment  for  commerce 
are  intimately  connected.  Article  23  (e)  of  the  Covenant  mentions  with  regard  to  both  of 
these  questions  that  they  are  to  be  made  subject  of  general  conventions.  Moreover,  the 
Brazilian  Delegate  points  out  that  so  long  as  no  convention  on  the  equitable  treatment  of 
commerce  has  been  concluded,  the  task  imposed  upon  Members  of  the  League  of  Nations  by 
the  above-mentioned  provision  of  the  Covenant  is  only  half  accomplished;  in  the  meantime 
it  might  be  difficult  to  induce  certain  States  to  continue  to  grant  transit  facilities  to  countries 
which  in  their  view  would  not  accord  equitable  treatment  to  their  commerce.  The  Confer- 
ence considered  that  it  was  not  possible  to  introduce  into  the  Convention  on  Freedom  of 
Transit  any  provision  regarding  equitable  treatment  for  commerce,  partly  because  this  subject 
belongs  to  the  domain  of  another  technical  organisation  of  the  League,  and  partly  because, 
so  long  as  no  General  Convention  has  been  concluded  on  this  subject,  there  is  no  generally 
accepted  principle  to  determine  what  constitutes  equitable  treatment  for  commerce. 

Further,  the  Conference  considers  that,  even  when  another  convention  on  the  equitable 
treatment  of  commerce  has  been  adopted,  the  question  of  the  refusal  of  transit  facilities  as  a 
"sanction"  for  the  purpose  of  ensuring  the  execution  of  this  other  convention,  should  be  matu- 
rely considered,  particularly  on  account  of  the  harm  which  might  result  for  other  Contracting 
States  from  measures  of  reprisal  taken  solely  as  sanctions  against  any  particular  State, — for 
example,  the  exaction  of  certificates  of  origin.  After  considering  this  question  as  a  whole, 
the  Conference  decided  to  recommend  the  Council  to  instruct  the  Economic  Section  of 
the  Provisional  Economic  and  Financial  Committee  in  agreement  with  the  Advisory  and 
Technical  Committee  for  Transit  and  Communications,  to  consider  the  question  which  has 
been  raised  by  the  Brazilian  Delegate,  and  to  submit  a  report  on  the  conditions  and  limits 
within  which  it  would  be  desirable  for  the  League  of  Nations  to  authorise  the  refusal  or 
restriction  of  transit  facilities  as  measures  for  the  purpose  of  ensuring  the  application  of 
any  convention  which  might  be  concluded  regarding  equitable  treatment  for  commerce,  or 
vice  versa. 


(1)  See  p.  286. 

(2)  See  p.  184. 

(3)  Report  of  Plenary  Committee  to  Conference,  submitted  by  M.  Neujean. 


—    192    — 

THE  CHAIRMAN  (speaking  in  French).  —  Moreover,  the  Sub-Committee  also 
considers  that  the  attention  of  the  Council  should  be  particularly  drawn  to  this  ques- 
tion, with  a  view  to  taking  immediate  steps  in  the  sense  indicated.  The  Sub-Com- 
mittee further  recommends  that  the  following  Memorandum,  which  was  submitted  to 
it  by  the  Brazilian  Delegate,  and  which  refers  to  the  application  of  the  Draft  Conven- 
tion which  the  Conference  is  preparing,  should  be  transmitted  to  the  Council  for  its 
information. 

BRAZILIAN    PROPOSAL   REGARDING   THE    APPLICATION    OF    THE    DRAFT    CONVENTIONS 
WHICH    ARE    BEING   DRAWN    UP    BY    THE    CONFERENCE 

We  have  a  constitutional  charter  by  which  we  are  governed;  it  is  the  Covenant. 

Let  us  refer  to  it,  for  a  moment,  and  observe  that  our  fundamental  statute  lays  down 
that  :  The  Members  of  the  League  will  make  provision  to  secure  and  maintain,  not  only  equit- 
able treatment  for  commerce,  but  also  freedom  of  communications  and  of  transit. 

"Freedom  of  transit,  freedom  of  communications,  equitable  treatment  for  commerce", — 
these  are  three  integral  terms  of  a  single  problem,  as  it  is  stated  by  the  Covenant.  They 
are  the' component  parts  of  an  indivisible  whole.  They  can  be  considered  separately,  but 
only  on  the  condition  that  no  attempt  is  made  to  draw  a  hard  and  fast  line  between  them 
in  an  arbitrary  manner,  as  if  the  problems  dealt  with  were  entirely  distinct.  It  is  upon  the 
homogeneous  nature  of  its  terms  that  the  unity  of  the  problem  is  based. 

But,  following  the  example  of  the  Council  of  the  League  of  Nations,  which  was  influenced 
by  the  initiative  of  the  Committee  entrusted  with  the  duty  of  drawing  up  the  Agenda  for  the 
Conference,  we  are  working  out  Draft  Conventions  on  Freedom  of  Transit  and  Freedom  of 
Communications,  without  taking  any  count  of  equitable  treatment  for  commerce  between 
Members  of  the  League  of  Nations.  In  practice,  this  means  that  the  nations  whose  inter- 
national transport  industry  is  still  comparatively  undeveloped,  are  asked  to  commit  themselves 
to  a  system  of  exemptions  which  will  work  out  chiefly  to  the  advantage  of  those  who  possess 
ample  means  of  transportation.  They  are  asked  to  forego  at  once  certain  natural  advantages 
which  they  formerly  enjoyed,  without  obtaining  anything  in  compensation. 

By  doing  this,  we  are  deviating  from  the  course  which  would  direct  the  vital  forces  of  all 
countries  towards  co-operation,  which  is  the  creator  of  the  wealth  of  the  community.  Is  it 
desirable  to  change  our  goal,  under  the  pretext  that  the  task  entrusted  to  this  Conference  is 
limited  to  the  consideration  of  a  portion  only  of  Article  23  (e)  of  the  Covenant?  Would  it  not 
be  wiser  to  consider  the  possibility  of  adding  to  the  Agenda  of  the  Conference  a  new  scheme 
for  completing  the  study  of  the  problem  which  is  defined  in  the  Article  in  question? 

Is  it  necessary  to  repeat  that  the  Technical  Organisations  which  were  created  by  the  Assem- 
bly of  the  Nations,  at  Geneva,  are  empowered  to  make  additions  to  the  Agenda  during  the 
course  of  a  Conference,  and  to  decide  upon  the  subject  of  these  additions,  it  being  understood 
that  such  proceedings  would  only  have  a  provisional  value,  until  they  are  submitted  to  the 
judgement  of  the  Council? 

If,  however,  we  agree  as  to  the  desirability  of  safeguarding  the  equitable  treatment  of 
commerce,  we  are  not  without  authority  to  do  so,  if  we  act  in  complete  agreement  with  the 
spirit  of  Geneva.  Indeed,  we  may  even  add  to  the  Agenda  proposals  for  a  new  discussion 
with  a  view  to  taking  measures  for  this  purpose.  But  this  procedure  is  no  longer  possible 
for  us  at  this  advanced  stage  of  our  labours;  moreover,  the  problem  to  be  solved  would  be 
immense,  and  it  would  not  be  an  easy  matter  to  collect  all  the  necessary  information  and 
material.  It  must  therefore  be  postponed.  It  will  be  the  duty  of  the  Assembly  of  the  League 
of  Nations,  at  its  next  meeting  in  September,  to  decide  whether  this  matter  shall  be  referred 
to  another  Conference  like  this  one,  or  submitted  to  some  other  technical  organisation.  In 
any  case,  until  the  provisions  regarding  the  equitable  treatment  of  commerce  are  put  into 
practice,  as  provided  for  in  the  Covenant,  the  Conference  should  not  fail  to  adopt  certain 
precautionary  measures  which  are  called  for  by  these  needs.  This  would  have  the  further 
effect  of  avoiding  a  controversy,  perhaps  even  a  fundamental  controversy,  as  regards  form, 
and  perhaps  even  as  regards  substance,  in  connection  with  the  application  of  Article  23  (e), 
— a  controversy  which  would  not  be  likely  to  facilitate  the  ratification,  by  the  States  con- 
cerned, of  the  Draft  Conventions  on  Transit  and  Communications. 

These  are  the  reasons  which  have  given  rise  to  the  Brazilian  proposal,  the  text  of  which 
has,  after  due  consideration,  been  drawn  up  as  follows  : 

The  exemptions  provided  for  in  the  Draft  Conventions  drawn  up  by  the  Conference 
shall  not  take  effect  in  the  territory  of  any  of  the  Contracting  States  in  the  case  of 
vessels,  ships  and  other  means  of  transport  by  water,  which  carry  goods  destined  for, 
or  belonging  to,  nationals  of  the  State  concerned  if  such  goods  are  not  admitted,  under 
the  most  favourable  conditions  allowed,  in  similar  circumstances,  to  any  other  goods — 
including  those  destined  for,  or  belonging  to,  persons  of  the  same  nationality  as  the 
said  vessels,  ships  or  other  means  of  transport. 

Finally,  the  Brazilian  Delegation  ventures  to  suggest  that,  if  the  Conference  agrees,  tbe 
Council  of  the  League  should  be  informed  of  the  matter  as  soon  as  possible  through  the  usual 
channel. 
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Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  With  regard  to  the  last 
paragraph  of  the  Report  of  the  Sub-Committee  on  the  Brazilian  proposal,  the  British 
Delegation  has  requested  a  small  alteration  to  which,  as  Rapporteur,  I  consent.  We 
suggest  the  substitution  for  the  words  should  be  transmitted  to  the  Council  for  its  infor- 
mation of  the  words  should  be  included  with  the  documents  transmitted  to  the  Council  as 
presenting  the  case  for  his  proposal.  With  that  addition,  the  Report  was  adopted 
unanimously.  It  not  only  implies  the  insertion  of  a  new  paragraph  in  the  Report 
of  the  Conference,  but  is  practically  a  proposal  to  transmit  this  passage  from  the 
Report  to  the  Council  of  the  League. 

THE  CHAIRMAN  (speaking  in  French).  —  I  think  that  the  Conference  will  accede 
to  the  wishes  of  the  Sub-Committee,  and  will  accept  the  proposed  suggestion  that  this 
paragraph  should  be  inserted  in  M.  Neujean's  Report. 

The  text  of  the  Report  of  the  Sub-Committee  on  the  Brazilian  proposal  is  therefore 
adopted  with  the  proposed  change  in  the  last  paragraph. 


STATEMENT  OF  CHINESE  DELEGATE  WITH  REGARD  TO  ARTICLE  10 

OF  TRANSIT  CONVENTION 

M.  TSANG-OU  (China;  speaking  in  French).  —  With  reference  to  the  first  para- 
graph of  Article  10,  the  Committee  has  asked  me  to  furnish  some  explanations  regard- 
ing this  question,  which  is  a  somewhat  complicated  one. 

We  have  before  us  two  conventions,  — that  on  Navigable  Waterways  and  that  on 
Freedom  on  Transit.  Both  these  conventions  are  based  upon  the  principle  of  equality 
and  liberty.  In  China,  on  the  other  hand,  we  have  two  regimes  which  differ  in  the 
following  way.  We  possess  ports  which  we  call  treaty  ports,  and  ports  which  we  call 
closed  ports.  The  closed  ports  are  those  in  which  navigation  and  commerce  are  reser- 
ved for  nationals  only.  The  treaty  ports  are  those  to  which  foreign  vessels  are  admitted 
without  discrimination,  even  if  they  are  carrying  on  coastal  trade  of  any  kind. 

Amongst  the  forty-four  States  Members  ot  the  League  of  Nations,  some  ten  have 
signed  commercial  treaties  with  China  by  which  they  enjoy  a  special  regime.  Para- 
graph 1  of  Article  10  provides  for  the  maintenance  in  force  of  existing  conventions. 
I  know  that  in  this  Conference,  which  is  an  exclusively  technical  one,  we  must  not  raise 
political  questions.  Allow  me,  however,  to  put  a  case.  If,  acting  upon  the  principles 
laid  down  in  Article  10,  paragraph  1,  we  maintain  in  force  the  existing  conditions, 
countries  whose  maritime  traffic  in  the  treaty  ports  is  governed  by  special  conditions 
may  still  enjoy  the  same  treatment  so  long  as  the  revision  provided  lor  in  Article  10, 
paragraph  2,  has  not  taken  place.  As  regards  States  which  have  not  hitherto  concluded 
commercial  treaties  with  China,  they  will  be  placed  under  the  regime  of  the  present 
Convention  in  all  ports,  both  treaty  ports  and  also  those  which  may  be  opened  in  future. 
To  take  an  example — let  us  suppose  that  England  sees  that  advantages  may  be  obtained 
from  applying  only  one  regime  to  the  present  treaty  ports  and  the  new  open  ports;  she 
will  then  have  to  conclude  new  agreements  based  on  the  terms  of  Article  10,  paragraph  2, 
in  order  to  unify  these  different  regimes.  I  am  not  now,  be  it  noted,  making  a  proposal 
on  behalf  of  my  Government.  I  merely  wish  to  have  an  interpretation  which  I  can 
insert  in  my  report.  It  is  not  enough  for  me  to  furnish  explanations  regarding  the 
present  Convention  or  the  Convention  on  Navigable  Waterways ;  I  must  point  out  the 
difficulties,  from  the  political  point  of  view,  ol  applying  these  conventions.  If  I  am 
unable  to  say  in  what  sense  Article  10  will  be  interpreted,  my  Government  will  be 
placed  in  a  difficult  position  and  will  not  know  whether  it  should  ratify  the  Convention. 
Thus,  Article  10,  paragraph  1,  maintains  in  force  the  existing  conventions,  and  paragraph  2 
provides  for  possible  revision.  I  should  like  the  Conference  to  tell  me  whether  1 
am  interpreting  Article  10  in  the  sense  in  which  the  Conference  itself  understands  it; 
it  would  serve  as  a  basis  for  the  Chinese  Government  to  maintain  the  existing  conven- 
tions as  regards  transit  in  paragraph  1.  Paragraph  2  would  come  into  play  later  if 
the  Chinese  Government  were  to  encounter  other  difficulties  as  regards  the  application 
ot  the  Convention, — difficulties  which  would  be  settled  either  by  the  Council  oi  the 
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League  of  Nations  or  through  diplomatic  channels.  I  should  like  the  Conference 
to  say  whether  I  can  introduce  this  interpretation  into  the  report  which  I  shall  send 
to  my  Government. 

THE  CHAIRMAN  (speaking in  French).  — Would  it  not  satisfy  you  if  this  appeared 
in  the  Minutes? 

M.  TSANG-OU  (China;  speaking  in  French).  —  No,  I  cannot  submit  this  Conven- 
tion for  ratification  by  my  Government  without  explanation.  Neither  can  1,  on  my 
own  authority,  give  an  explanation  of  Article  10  unless  my  interpretation  has  the 
support  of  the  Conference. 

THE  CHAIRMAN  (speaking  in  French).  —  Would  you  be  satisfied  if  it  were  inserted 
in  M.  Neujean's  Report? 

M.  TSANG-OU  (China;  speaking  in  French).  —  1  should  be  perfectly  satisfied, 
but  I  should  not  like  there  to  be  any  misunderstanding.  My  interpretation  of  para- 
graph 1  of  Article  10  should  not  have  the  effect  ol  weakening  the  right  of  revision  pro- 
vided for  in  paragraph  2  of  the  same  Article.  As  this  is  a  technical  Conference,  1  will 
leave  aside  the  diplomatic  point  of  view,  which  is  dealt  with  in  paragraph  2. 

THE  CHAIRMAN  (speaking  in  French).  —  Will  M.  Neujean  insert  that  in  his 
additional  report  (1)? 

M.  NEUJEAN  (Belgium,  Rapporteur,  speaking  in  French).  —  I  am  quite  prepared 
to  do  so,  but  the  Chinese  Delegate  asks  for  an  interpretation,  and  I  do  not  think  I  am 
authorised  in  the  name  of  this  Conference  to  interpret  the  ruling  of  the  Convention. 
The  Conference  itself  must  decide  exactly  what  interpretation  is  to  be  inserted. 

|  M.  TSANG-OU  (China;  speaking  in  French).  —  That  is  what  1  wish. 

THE  CHAIRMAN  (speaking  in  French).  —  The  Conference  must  give  its  decision. 

M.  TSANG-OU  (China;  speaking  in  French).  —  It  is  the  interpretation  ol  the 
Conference  for  which  I  am  asking.  It  is  the  Conference  which  must  decide  as  to  the 
wording. 

THE  CHAIRMAN  (speaking  in  French).  —  We  might  place  this  question  before 
the  jurists,  who  will  find  a  wording;  we  could  then  submit  this  wording  to  the  Confer- 
ence to-morrow  and  ask  it  for  its  decision  thereon. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  So  far  as  I  was  able  to 
follow  the  explanation  of  the  Chinese  Delegate  and  the  Document  he  has  circulated, 
what  he  has  said  seems  to  be  perfectly  correct,  but  I  entirely  agree  with  the  Chairman 
that  it  is  a  matter  which  the  jurists  should  consider  before  we  insert  it  in  the  Report. 
M.  Tsang-Ou  suggested  in  his  speech  that  questions  arising  from  Article  10  should  be 
decided  cither  by  the  Council  or  through  diplomatic  channels.  That  is  not  a  method 
we  have  adopted  for  deciding  questions.  If  a  question  arises  under  Article  10  or  any 
other  Article,  it  will  have  to  be  settled  in  the  manner  prescribed  for  disputes  between 
States,  and  that  is  neither  by  diplomatic  means  nor  by  the  Council. 

M.  TSANG-OU  (China;  speaking  in  French).  —  It  is  not  disputes  that  1  anticipate, 
but  the  difficulties  of  applying  Article  10,  paragraph  1.  Let  me  taku  a  striking  example. 
Our  port  of  Shanghai  is  open  to  international  commerce;  beside  it  is  a  highly  developed 
port  open  to  Chinese  commerce.  The  English  and  French  have  not  the  right  to  come 
and  trade  in  this  latter  port  under  the  regime  of  their  treaties  of  commerce,  as  they 


(1)  Report  of  the  Committee  to  the  Conference,  submitted  by  M.  Neujean  (see  Part  III,  pp.  201 
el  scg.,  reading  and  discussion  of  this  Report). 


—    195    — 

do  at  Shanghai.  Under  the  terms  of  the  regime  established  by  the  new  conventions 
they  will  only  be  able  to  come  and  carry  on  transit  traffic  there,  in  the  same  way  as 
the  Roumanians  and  Serbians,  for  example,  who  have  not  concluded  earlier  treaties. 
Thus,  in  the  treaty  ports,  existing  conditions  are  maintained  as  regards  transit,  in  ac- 
cordance with  Article  10,  paragraph  1,  until  a  Iresh  decision  is  taken  (revision  as  pro- 
vided for  in  paragraph  2).  As  regards  those  former  closed  ports  which  will  now  be 
opened,  it  is  only  the  regime  provided  for  in  the  new  Convention  which  is  applicable 
to  all.  If  a  country  which  has  concluded  an  earlier  treaty  finds  it  more  advantageous 
for  the  new  regime  to  be  applied  in  the  treaty  ports,  it  will  have  recourse  to  revision 
through  diplomatic  channels,  basing  its  action  on  paragraph  2  of  Article  10.  These 
are  difficulties  which  will  not  occur  immediately,  but  which  will  certainly  arise  in 
the  future. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  This  explanation  seems  to 
me  very  clear. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  again  ask  the  Conference  to  tell 
me  whether  I  am  in  agreement  with  it  as  regards  the  interpretation  of  Article  10, 
paragraph  2. 

THE  CHAIRMAN  (speaking  in  French).  —  Before  asking  the  opinion  of  the  Confe- 
rence, I  propose  that  M.  Tsang-Ou  should  arrive  at  an  agreement  with  the  jurists  and 
give  us  the  result  of  this  agreement  to-morrow  afternoon. 

M.  NEUJEAN  (Belgium,  Rapporteur;  speaking  in  French).  —  The  Chairman  says 
that  the  question  will  be  dealt  with  to-morrow  afternoon.  The  Chinese  Delegate,  for 
his  part,  asks  me  to  insert  this  text  in  my  Report,  and  this  appears  to  me  a  legitimate 
request.  But  I  am  to  read  my  Report  to-morrow  afternoon  also,  and  I  shall  have 
no  time  to  do  what  is  necessary,  unless  it  is  a  mere  matter  of  an  addition. 

THE  CHAIRMAN  (speaking  in  French).  —  It  will  only  involve  introducing  the 
text  into  your  Report,  whereas  it  seems  to  me  that  this  question  is  too  serious  for  us 
to  settle  immediately  without  taking  the  opinion  of  the  jurists.  It  is  therefore  decided 
that  M.  Tsang-Ou  will  come  to  an  understanding  with  these  gentlemen. 


PROPOSAL  OF  SWISS  DELEGATE  REGARDING  DENUNCIATION 

M.  VALLOTTON  (Switzerland ;  speaking  in  French).  —  I  have  been  taken  some- 
what unawares,  as  I  intended,  before  submitting  to  you  the  question  with  which 
I  wish  to  deal,  to  submit  it  unofficially  to  some  of  the  jurists  of  the  Conference. 

Hitherto  questions  of  the  kind  which  form  the  subject  of  the  Draft  Convention, 
such  as,  for  instance,  the  regime  of  international  rivers,  were  regulated  by  means  of 
conventions,  which,  as  you  know,  always  implied  recognition  of  the  rule  rebus  sic 
stantibus,  and  these  conventions  remained  in  force  until  the  situation  which  led  up 
to  the  signing  of  the  Convention  came  to  an  end.  We  are  substituting  for  this  system 
that  of  conventions  open  to  denunciation, — a  system  which  obviously  has  its  advan- 
tages, but  to  which  objections  may  also  be  raised.  The  Convention  may  be  denounced 
by  one  of  the  Contracting  Parties,  even  though  the  situation  which  gave  rise  to  the 
Convention  remains  in  force.  When  we  come  to  consider  the  Convention  on  the 
Regime  of  Navigable  Waterways,  amongst  others,  the  Conference  may  possibly  adopt 
certain  proposals  which  will  be  submitted  to  it,  and  the  object  of  which  is  (I  neither 
criticise  nor  approve  these  proposals;  I  merely  quote  them  in  passing)  to  establish  a 
system  of  international  co-operation,  particularly  as  regards  works  of  upkeep  and 
improvement.  As  regards  certain  works  this  international  co-operation  will 
necessitate  an  understanding.  As  one  Delegate  has  already  stated  on  several 
occasions,  this  will  perhaps  involve  the  State  which  has  undertaken  the  work  in 
fairly  extensive  obligations.  We  must  therefore  be  quite  clear  as  to  the  mutual 
engagements  which  we   are  to  undertake      The  Swiss  Delegation  wonders  whether 
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under  this  system  we  have  provided  for  the  consequences  of  denunciation  as 
regards  a  State  which,  bona  fide,  undertakes  extensive  technical  and  financial 
obligations  towards  other  States.  It  seems  to  me  that  if  we  do  not  wish  to 
lay  ourselves  open  to  this  justifiable  criticism  on  the  part  of  the  Governments  which 
have  sent  us  here,  it  is  essential  to  introduce  into  these  Conventions  a  text  which  will 
not  leave  room  for  any  subsequent  discussion  on  the  consequences  of  denunciation. 
I  proposed  to  some  of  the  experts  here  the  following  text,  whith  I  give  you  for  what 
it  is  worth  and  which  I  think  is  by  no  means  beyond  criticism.  It  would  involve 
introducing  a  general  article  into  our  Conventions,  worded  as  follows  : 

Those  rights  and  obligations  which  exist  at  the  time  of  the  conclusion  of  the  present 
Convention  and  which  may  be  affected  by  the  latter — they  may  be  detailed  here,  and  either 
restricted,  abolished  or  increased — shall  be  revived  by  the  fact  of  the  denunciation  of  the 
present   Convention... 

This  is  the  first  principle.     There  is  a  second  one  which  appears  to  me  of  importance  : 

Such  denunciation  shall  not,  save  by  agreement  to  the  contrary,  have  the  effect  of 
freeing  a  State  from  bilateral  engagements  which  may  have  been  undertaken  under  the 
authority  of  the  above-mentioned  Convention.  Such  State  shall  be  bound  to  carry  out  its 
engagements  to  the  full. 

I  consider  that  it  is  too  early  to  begin  a  discussion  of  this  text  now.  I  propose  that 
it  be  circulated  in  order  to  allow  time  for  reflection. 

THE  CHAIRMAN  (speaking  in  French).  ■ —  Would  this  mean  adding  an  article 
to  the  Convention  itself? 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Yes,  but  it  refers  parti- 
cularly to  the  Convention  on  Navigable  Waterways,  which  introduces  into  the  question 
of  works  a  new  principle  which  I,  for  my  part,  consider  to  be  open  to  dispute, — the 
principle  of  participation  in  works  of  improvement  involving  long  term  engagements 
in  respect  of  upkeep, — engagements  which  indeed  may  even  last  beyond  the  duration 
of  the  Convention  itseli.  There  is  in  this  a  danger  against  which  all  those  must 
be  prepared, — and  I  think  that  this  includes  all  the  members  ol  the  Convention, — who 
wish  to  fulfil  their  engagements  and  who  also  require  that  others  should  do  the  same. 

THE  CHAIRMAN  (speaking  in  French).  —  As  M.  Vallotton's  proposal  is  of  a 
formal  nature,  I  propose  that  it  be  referred  to  the  Drafting  Committee. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  introduced  it  to-day 
because  it  appeared  to  me  necessary  to  consider  whether  it  should  be  introduced  every- 
where or  only  in  the  Convention  on  Navigable  Waterways. 

M.  PERIETZIANO  (Roumania;  speaking  in  French)  —  I  think  that  the  question 
raised  by  M.  Vallotton  is  not  merely  a  question  of  drafting,  as  it  involves  a  principle 
which  1  am  certain  will  later  be  contested.  I  will  not  say  now  that  I  am  opposed  to 
it,  because  I  have  not  considered  the  question,  but  I  think  that  it  should  be  referred 
to  the  Committee  which  is  dealing  with  navigable  waterways.  The  Drafting  Com- 
mittee can  only  prepare  a  wording  which  will  exactly  express  the  intention  of  the 
Conference,  but  we  are  faced  here  with  a  proposal  of  a  fundamental  nature,  and  this 
proposal  should  therefore  be  referred  to  the  Committee  on  Navigable  Waterways. 
Indeed  I  cannot  understand  why  it  is  brought  before  this  Committee,  which  is  not 
dealing  with  navigable  waterways. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  fully  support  the  Roumanian 
Delegate's  statement,  and  I  ask  that  this  important  question  shall  be  referred  to  the 
Committee  on  Navigable  Waterways. 

THE  CHAIRMAN  (speaking  in  French).  —  Does  M.  Vallotton  agree  to  consider 
his  proposal  as  referring  particularly  to  navigable  waterways?  If  so,  does  he  agree 
with  the  Roumanian  and  Italian  Delegates  that  his  proposal  should  be  referred  to  the 
Committee  on  Navigable  Waterways.' 
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M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  It  is  very  difficult  to 
reply  to  this  question  unless  my  proposal  has  been  considered  by  some  of  the  jurists. 
There  are  two  different  ideas  in  the  text,  and  as  I  do  not  consider  myself  qualified 
to  arrive  at  a  decision,  I  should  prefer  more  competent  persons  than  myself  to  enlighten 
me  in  this  matter. 

THE  CHAIRMAN  (speaking  in  French).  —  In  that  case  I  will  repeat  my  proposal 
to  refer  this  question  in  the  first  place  to  the  Drafting  Committee,  and  to-morrow  we 
will  see  whether  it  should  be  submitted  to  the  Committee  on  Navigable  Waterways. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State  speaking;  in  French).  —The  shortest 
and  best  plan  would  be  for  M.  Vallotton  to  come  to  an  understanding  with  the  jurists 
as  regards  the  grounds  of  his  amendment,  and  for  the  amendment  to  be  then  submitted 
to  the  Committee  on  Navigable  Waterways,  as  these  gentlemen  have  proposed.  But 
do  not  send  it  to  the  Drafting  Committee;  that  would  mean  obtaining  a  preliminary 
verdict  of  an  official  character,  and  this  we  wish  to  avoid.  M.  Vallotton  may  come  to 
an  agreement  with  the  jurists,  but  in  a  private  capacity. 

THE  CHAIRMAN  (speaking  in  French).  —  I  can  assure  you  that  there  is  no  ques- 
tion of  prejudging  anything.  Let  us  refer  the  matter  to  the  jurists  instead  of  the 
Drafting  Committee, — the  Officers  of  the  Conference  would  be  only  too  pleased.  Let 
M.  Vallotton  come  to  an  understanding  with  the  jurists,  and  to-morrow  we  shall  be 
able  to  make  a  proposal. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  Will  the  question  be 
referred  to  the  Committee  on  Waterways? 

THE  CHAIRMAN  (speaking  in  French).  —  We  will  see  later  if  it  will  have  to  be 
referred  to  the  Committee  on  Navigable  Waterways  only,  or  to  the  Transit  Committee 
as  well. 

Does  anyone  else  wish  to  speak? 

The  Officers  of  the  Conference  think  that  under  the  circumstances  it  would  be  better 
not  to  take  a  vote.     This  will  be  done  at  the  earliest  to-morrow  afternoon. 

The  meeting  adjourned  at  7  p.m. 
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REPORT    OF   PLENARY    COMMITTEE    ON    TRANSIT   —   DISCUSSION    OF    ARTICLE    1 

The  Meeting  opened  with  M.  Hanotaux,  r>resident,  in  the  Chair. 

THE  PRESIDENT  (speaking  in  French).  —  Gentlemen,  the  agenda  for  to-day 
includes  the  examination  of  the  Draft  Convention  on  Freedom  of  Transit.  I  will 
lirst  call  on  M.  Neujean,  the  Belgian  Delegate,  and  Rapporteur  on  this  subject,  to  read 
us  his  Report. 

REPORT  OF  PLENARY  COMMITTEE  ON  TRANSIT 

M.  NEUJEAN  (Belgium,  Rapporteur;  speaking  in  French).  —  Gentlemen,  I  will 
begin  by  expressing  my  thanks  to  the  Conference  for  the  honour  which  it  has  done 
me  in  entrusting  me  with  the  preparation  of  a  Report  of  such  importance.  I  regard 
it  as  an  act  of  homage  to  the  gallant  and  industrious  nation  which  I  am  privileged  to 
represent.     I  offer  you  my  cordial  thanks. 

It  was  a  wise  inspiration  which  led  the  Council  and  the  Assembly  at  Geneva  to 
constitute  a  Committee  for  the  purpose  of  drawing  up  Conventions  on  the  regime  of 
transit,  of  navigable  waterways,  of  ports,  and  of  railways,  and  to  convene  a  Confer- 
ence at  Barcelona  to  discuss  these  Conventions.  There  is  no  problem  which  possesses 
greater  interest  for  the  whole  Comity  of  nations;  this  is  particularly  true  in  regard 
to  transit.  Facilities  for  trade,  the  multiplicity  and  convenience  of  transport  routes 
are  among  the  most  potent  factors  of  civilisation.  The  close  similarity  between  the 
commercial  legislation  of  the  various  States  of  both  continents  is  a  fact  familiar  to 
all  who  make  a  study  of  comparative  law,  and  this  similarity  is  becoming  more  marked 
every  day.  It  is  a  phenomenon  due  to  the  constantly  increasing  development  of 
commercial  transactions  between  peoples  of  different  race  and  nationality.  The 
density  of  population  in  certain  parts  of  the  globe,  the  diversity  of  products  and  of 
natural  resources,  involve  a  constant  increase  in  transactions,  and,  as  these  extend, 
they  draw  the  nations  together  and  create  between  them  ever  closer  bonds  in  the 
shape  of  mutual  aims  and  interests. 

The  League  of  Nations  once  endowed  with  life,  its  first  duty  was  to  endeavour  to 
lay  down  certain  definite  but  at  the  same  time  elastic  principles  calculated  to  simplify 
international  relations.  This  difficult  but  noble  task  has  been  entrusted  to  you  by 
the  Assembly  at  Geneva.  If  you  succeed  in  bringing  into  being  the  Draft  Convention 
of  which  the  main  lines  were  sketched  by  the  distinguished  men  who  took  part  in  the 
preparatory  work  at  Paris,  and  which  is  now  laid  before  you  by  your  Committee  in  an 
amended  and  perfected  shape,  you  will  have  the  profound  satisfaction  of  having 
accomplished  this  task  worthily  and  wisely.  For  my  part,  I  consider  myself  honoured 
in  having  contributed,  however  little,  to  this  work,  for  I  am  convinced  that  it  is  destined 
to  be  the  herald  of  a  new  era. 

I  am  one  of  those  who  believe  in  the  League  of  Nations.  It  is  the  League  which 
is  going  to  establish  the  reign  of  peace  and  an  era  of  material  and  moral  well-being 
throughout  the  world.  Whether  that  be  sooner  or  later  will  depend  upon  a  generation 
younger  than  mine.     There  are  some  people  who  smile  at  the  idea  of  the  League  of 
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Nations,  who  deride  it  as  a  chimera  of  pacifist  dreamers.  I  ignore  these  sorry  minds; 
I  pity  them.  Scepticism  will  never  lead  to  progress;  it  condemns  to  inaction.  Pro- 
gress can  only  be  achieved  by  the  united  efforts  of  mankind.  Why  should  not  the 
principle  of  mutual  help,  which  has  proved  of  such  inestimable  benefit  to  individuals, 
be  adopted  by  communities  in  their  dealings  with  ()MI'  another?  The  interests  of 
mankind  form  one  united  whole,  and  the  application  of  this  established  truth  by 
many  of  the  nations  represented  here  has  already  borne  fruit.  That  is  the  conquest 
of  yesterday.  As  with  individuals,  so  with  nations.  Countless  interests  in  common, 
closer  and  ever-increasing  intercourse,  are  daily  making  them  more  dependent  on  each 
other.  The  nations  are  wiser  now,  and  better  able  to  appreciate  the  community  of 
interests  which  links  them  together;  the  appalling  upheaval  which  has  shaken  the 
world  to  its  foundations  has  taught  them  a  rude  lesson.  When  these  disasters  have 
been  repaired,  and  everything  has  been  restored  to  a  normal  footing,  let  us  hope  that 
they  will  make  up  their  minds  to  meet  together  in  conferences  such  as  this,  and  seek 
a  joint  solution  for  all  international  questions  likely  to  produce  serious  disputes.  That 
will  be  the  conquest  of  to-morrow.  Alas !  we  have  not  yet  attained  this  ideal,  although 
the  present  Conference  is  a  step  in  the  right  direction.  Difficult  questions,  involving 
local  prejudices  and  interests,  have  already  been  solved  in  a  spirit  of  conciliation  which 
speaks  for  itself. 

No  doubt  certain  people,  of  whom  I  am  one,  considered  that  the  Green  Book  had 
been  wisely  conceived,  and  contained  a  just  and  even  moderate  application  of  the 
principles  of  liberty  and  equality  which  should  prevail  in  these  matters.  They  will 
no  doubt  regret  that  still  further  modifications  have  been  made  in  the  draft,  but  they 
can  console  themselves  by  reflecting  that  progress  is  not  achieved  in  a  day,  and  that 
the  good  seed  will  eventually  bear  fruit.  Article  23  of  the  Covenant  of  the  League  of 
Nations  has  emphasised  in  definite  terms  the  importance  of  transit.  The  ideal  state 
of  affairs  would  be  the  assimilation  of  the  conditions  applicable  to  transit  traffic  and 
those  applied  to  internal  traffic.  If  the  principle  were  admitted  that  the  existence  of 
political  frontiers  must  not  be  used  by  a  State  as  a  pretext  for  exacting  economic 
tribute  from  its  neighbours,  or  for  arbitrarily  diverting  the  normal  flow  of  commercial 
traffic,  a  prolific  source  of  conflict  would  be  eliminated. 

The  provisions  to  which  my  Report  refers  contain,  in  their  new  form,  thirteen 
articles.  Taken  as  a  whole,  they  constitute  what  the  Drafting  Committee  has  accura- 
tely termed  Regulations  for  Transit.  The  provisions  which  deal  solely  with  procedure, 
and  those  regarding  the  putting  into  force  of  the  Conventions,  which  were  referred 
to  the  Drafting  Committee,  have  been  detached.  The  Drafting  Committee  will  submit 
to  you  revised  drafts  on  these  subjects;  they  will  form  a  kind  of  setting  for  the  technical 
regulations  which  alone  form  the  subject  of  my  Report. 

The  titles,  which  in  the  Green  Book  draft  were  placed  at  the  head  of  each  Article, 
no  longer  figure  in  the  present  draft.  The  jurists  have  not  been  able  to  find  any 
heading  which  would  convey  adequately  the  main  principle  contained  in  each  article. 
They  have,  therefore,  thought  it  preferable  to  do  without  them.  Such  headings, 
moreover,  are  only  of  use  in  connection  with  the  preliminary  consideration  of  legis- 
lative measures.  If  they  were  allowed  to  remain,  there  would  be  a  risk  of  their  occa- 
sioning serious  errors  of  interpretation.  In  view  of  these  considerations,  your  Drafting 
Committee  has  decided  to  propose  the  omission  of  the  headings. 

In  approaching  the  detailed  study  of  these  Draft  Regulations,  let  us  first  note 
the  following  general  considerations  : 

(1)  Although  the  principle  of  freedom  of  transit  has  been  laid  down,  the  present 
Convention  applies  solely  to  commerce  and  transit  by  rail  and  water;  the  almost 
insurmontable  difficulties  which  would  have  been  involved  by  its  application  to  other 
means  of  communication, — i.e.,  air  transport  and  ordinary  roads,— have  prevented 
their  inclusion. 

The  word  transit  is  employed  in  the  Regulations  to  indicate  both  transit  by  rail 
and  transit  by  navigable  waterway,  or  again,  transit  by  a  combination  of  these  methods. 
It  includes  occasions  where,  at  the  junction  of  a  railway  and  a  waterway,  recourse  to 
some  other  means  of  transport  is  necessary  for  a  short  distance,  in  order  to  make  the 
connection.  It  was  indeed  hardly  necessary  to  state  this,  for  it  is  upon  common  sense 
that  we  must  chiefly  rely  in  interpreting  texts.     Who,  indeed,  would  argue,  for  instance, 
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that  goods  unloaded  from  a  vessel  on  to  a  truck  by  means  of  a  crane  should  be  deprived 
of  the  benefits  of  the  Convention,  because  a  crane  is  neither  a  railway  nor  a  vessel? 

(2)  The  Convention  does  not  prejudice  the  sovereign  rights  of  the  States  across 
which  transit  takes  place,  nor  the  executive  powers  conferred  upon  them  by  their 
own  legislation  as  regards  transit  routes.  In  the  French  text,  the  expression  instru- 
ments de  transport  lias  been  substituted  for  the  words  moyens  de  transport,  which  figured 
in  the  original  text.  It  was  found  desirable  to  avoid  using  this  latter  expression  in 
two  different  senses,  at  a  distance  of  only  a  few  lines.  The  Drafting  Committee,  in 
making  this  alteration,  acted  in  accordance  with  a  view  which  I  expressed  at  the 
beginning  of  the  general  discussion.  Instrument,  moreover,  conveys  better  the  idea 
of  a  vehicle  which  transports,  which  is  the  meaning  to  be  conveyed  here;  whereas 
moyen  signifies  more  exactly  the  route  by  which  transport  is  effected, — for  example, 
rail,  navigable  waterway,  road  or  air. 

(3)  The  Convention  does  not  create  a  super-State.  In  carrying  out  the  Convention 
each  Contracting  Party  is  free  to  take  such  measures  as  are  necessary  and  as  are  in 
conformity  with  its  own  legislation.  Disputes  alone  are,  if  need  be,  to  be  submitted 
to  the  League  of  Nations. 

(4)  The  Convention  confines  itself  to  regulating  the  right  of  using  transit  routes; 
it  does  not  place  upon  States  across  which  transit  takes  place  any  obligation  to  construct 
new  routes,  or  to  improve  those  already  in  existence ;  nor  does  it  oblige  them  to  accord 
to  transit  traffic  priority  over  their  internal  traffic;  it  even  recognises  that,  in  excep- 
tional cases,  internal  transport  which  is  of  vital  importance  to  a  country  may  enjoy  a 
right  of  priority. 

(5)  As  regards  transit,  the  Conference  has  decreed  equality  of  treatment  in  all 
the  Contracting  Countries.  At  the  same  time  it  does  not  intend  to  hinder  free  com- 
petition, provided  the  latter  be  carried  on  fairly;  indeed,  if  the  Conference  had  had 
such  an  intention,  it  would  have  been  powerless  to  carry  it  out.  So  much  for  general 
observations.     Let  us  now  consider  the  details  of  the  draft. 

In  Articles  1,  2  and  3,  your  Committee  has  omitted  any  mention  of  mails  and 
postal  parcels.  This  does  not  mean  that  mails  and  postal  parcels  are  excluded  from 
the  benefits  of  freedom  of  transit;  the  reason  is  that  they  have  already  been  dealt 
with  by  the  recent  Madrid  Convention.  It  was  necessary  to  avoid  the  divergencies 
of  interpretation  and  the  conflicting  decisions  which  might  result  from  the  existence 
of  two  different  conventions  dealing  with  the  same  question. 

The  word  baggage  has  been  introduced  in  order  to  indicate  that  packages  carried 
in  connection  with  passenger  traffic,  and  not  usually  comprised  in  the  term  goods,  are 
also  subject  to  the  provisions  of  the  Convention.  The  Serb-Croat-Slovene  Delegation 
had  proposed  the  omission  of  the  word  vessels  in  the  first  articles,  on  the  ground  that 
vessels  could  properly  only  be  dealt  with  in  the  Convention  on  Freedom  of  Navigation, 
and  not  in  the  Convention  on  Freedom  of  Transit,  and  that  the  proper  time  to  consider 
this  question  would  be  during  the  discussion  of  the  Convention  of  Navigable  Water- 
ways.    In  the  words  of  M.  Avramovitch  : 

There  is  no  question  of  freedom  of  transit  in  connection  with  vessels, — they  are  in  a  sense 
an  actual  obstacle  to  transit.  In  the  first  place,  every  vessel  flies  its  own  flag,  implying  that 
it  is  under  the  protection  of  the  country  whose  flag  it  flies.  In  the  next  place,  it  has  its  own 
captain,  and,  thirdly,  it  can  go  anywhere,  whereas  the  means  of  locomotion  which  are  used 
for  transit  traffic — wagons,  coaches  and  locomotives — do  not  possess  these  three  charac- 
teristics. They  have  no  flag  and  no  commander  of  their  own,  and  their  movements  are  restrict- 
ed to  definite  rail  routes.  All  this  is  a  proof  that  the  present  is  not  the  time  to  discuss  the 
question. 

This  amendment  was  rejected  by  your  Committee. 

The  Drafting  Committee  added  a  paragraph  to  the  text  of  Article  1.  It  adopted 
the  expression  traffic  in  transit,  which  will  take  the  place  in  subsequent  Articles  of  the 
words  persons,  luggage,  etc.  Thus  useless  repetition  will  be  avoided,  and  the  wording 
of  all  the  technical  regulations  will  be  simplified. 

A  revision  of  the  text  relating  to  territorial  waters  was  found  to  be  essential,  in 
order  to  show  clearly  that  the  principle  of  freedom  of  transit  cannot  be  rendered 
nugatory  by  the  introduction  of  restrictive  measures  in  territorial  waters. 
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By  the  expression  breaking  bulk,  we  do  not  mean  in  any  way  to  imply  the  idea  of 
any  re-packing  of  the  goods. 

The  attention  of  the  Committee  was  drawn  to  the  passage  in  the  Green  Book  which 
states  that  produce  of  fisheries  coming  from  extra-territorial  waters,  and  landed  in 
a  port,  shall  not  he  considered  as  being  in  transit  across  the  territory  of  the  State  to 
which  the  port  belongs,  even  if  they  are  destined  for  another  country.  In  the  former 
country  they  will  be  treated  as  goods  for  export. 

The  countries  across  which  transit  takes  place  retain  the  right  to  impose  fiscal 
charges  in  connection  with  any  transactions  taking  place  in  respect  of  goods  in  transit, 
either  during  the  journey,  or  in  the  event  of  their  deposit  in  a  warehouse.  This  pro- 
vision is  not  actually  contained  in  the  text  of  Article  3,  as  the  French  Delegation, 
which  proposed  it,  and  the  British  Delegation  agreed  that  it  would  be  sufficient  to 
note  it  in  the  Minutes. 

In  the  course  of  the  discussion  on  Article  4  (1)  it  became  clear  that  the  adoption 
of  the  text  was  the  outcome  of  the  same  attitude  as  that  which  prevailed  when  the 
Provisional  Committee  originally  drew  it  up.  As  regards  tariffs,  in  particular,  it 
was  found  impossible  at  the  present  time  to  draw  up  final  and  precise  regulations 
regarding  the  application  or  non- application  of  internal  tariffs  to  goods  in  transit.  It 
seemed  sufficient  to  maintain  the  general  principles  embodied  in  the  text  of  the  Con- 
vention, which  authorise  differential  treatment  for  economic  reasons,  but  prohibit  it 
when  based  on  political  grounds.  The  Italian  Delegation  urged  that  the  Report 
should  specifically  mention  the  existence  of  a  right  to  refrain  from  extending  to  goods 
in  transit  certain  preferential  tariffs  accorded  to  internal  traffic  on  special  economic 
grounds.  Several  other  delegations  shared  the  Italian  view,  which  accordingly  was 
mentioned  in  the  Report  of  the  Sub-Committee.  It  was  clearly  understood  that 
Article  4  should  only  apply  to  actual  transit  charges.  The  words  facilities  or  restric- 
tions only  apply  to  such  charges;  the  word  restriction  does  not  exclude  the  reservation 
by  a  State  of  certain  maritime  traffic  which  it  may  restrict  to  vessels  flying  the 
national  flag. 

In  order  to  introduce  an  equitable  allocation  of  charges  for  the  use  of  all  water- 
ways, the  Conference  has  included  in  the  scope  of  Article  4  both  conceded  and  State- 
administered  waterways. 

The  question  arose  whether  combined  sea  and  land  tariffs  for  transit  traffic  should 
come  under  the  terms  of  Article  4.  This  gave  rise  to  a  long  discussion,  during  which 
the  following  statement  was  made  by  M.  Serruys,  of  the  French  Delegation,  Rap- 
porteur of  the  Sub-Committee  which  dealt  with  this  Article  : 

"We  have  no  desire  to  prevent  the  application  by  a  State  of  internal  import  or 
export  tariffs,  which  differ  from  transit  tariffs,  but  we  do  wish  to  prevent  the  establish- 
ment of  transit  tariffs  differentiated  according  to  whether  the  goods  in  transit  are 
carried  under  the  national  or  under  a  foreign  flag." 

The  Italian  and  Roumanian  Delegations  opposed  this  view.  It  would  seem, 
however,  that  the  Committee  has  adopted  the  view  set  forth  by  the  Rapporteur  of 
the  Sub-Committee,  for  it  adopted  Article  4  in  its  present  form,  in  spite  of  the  repeated 
opposition  of  the  Italian  and  Roumanian  Delegations.  In  adopting  the  proposed  text, 
the  Committee's  intention  was  to  ensure  that  the  regime  to  be  applied  to  traffic  in 
transit  should  enable  it  to  benefit  by  all  the  advantages  attendant  upon  free  com- 
petition. 

In  Article  5,  the  words  that  passengers  in  transit  are  in  a  position  to  complete  their 
journey  have  special  reference  to  the  case  of  emigrants  who  may  lack  the  necessary 
resources  to  enable  them  to  complete  their  journey. 


(1)  Following  on  the  discussion  and  an  exchange  of  views  which  took  place  between  M.  Neujean 
(Belgium,  Rapporteur)  and  M.  Sinigalia  (Italy)  (see  p.  212),  the  text  of  this  paragraph  was  modified 
as  follows  : 

The  adoption  of  Article  4  was  the  outcome  of  the  same  attitude  as  that  which  had  led  to  the 
adoption  of  the  provisional  draft.  You  have  thought  it  inexpedient  at  present  to  decide  whether 
or  not  internal  tariffs  are  necessarily  to  be  applied  to  goods  in  transit.  You  have  thought  it  sufficient 
to  maintain  the  general  principles  embodied  in  the  text  of  the  Convention,  which  authorise  diherential 
treatment  for  commercial  reasons,  but  prohibit  it  when  based  on  political  grounds.  The  Italian  Dele- 
gation, supported  by  other  Delegations,  urged  that  the  Report  should  specifically  mention  the  exis- 
tence of  a  right  to  refrain  from  extending  to  goods  in  transit  certain  preferential  tariffs  accorded  to 
internal  traffic  on  special  economic  grounds. 
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A  supplementary  paragraph  was  added  to  Article  5,  stating  that  the  Convention 
shall  not  in  any  way  restrict  the  right  of  the  Contracting  States  to  conclude  inter- 
national Conventions  prohibiting  the  import  or  export  of  certain  categories  of  goods, 
such  as  opium,  or  other  harmful  substances,  or  arms.  Similarly,  there  is  nothing  in 
the  Convention  to  prevent  the  carrying  out  of  measures  in  accordance  with  the  terms 
of  international  Conventions  intended  to  abviate  any  infringement  of  industrial, 
literary  or  artistic  proprietory  rights,  or  dealing  with  false  trade-marks,  false  marks 
of  origin,  or  other  methods  of  unfair  competition. 

The  expression  general  international  Convention  must  here  be  taken  to  mean  an 
international  convention  to  which  any  State  may  accede. 

The  object  of  an  amendment  submitted  by  the  Italian  Delegation  was  to  authorise 
a  State  across  which  transit  takes  place  to  take  special  precautions  with  regard  to 
goods  which  are  the  subject  of  a  State  monopoly.  The  Committee,  although  it  recog- 
nised that  such  goods  might  be  subjected  to  special  supervision,  and  although  it 
inserted  a  special  passage  in  Article  5  authorising  this,  nevertheless  intended  it  to 
be  understood  that  such  supervision  must  neither  delay  nor  prevent  the  transit  of 
such  articles. 

Several  Delegations  were  anxious  that  anything  which  might  prevent  the  con- 
cession of  haulage  service  monopolies  on  waterways  used  for  transit,  should  be  expressly 
omitted  from  the  Convention  on  freedom  of  transit.  Your  Committee  has  decided 
that  this  question  lies  outside  the  scope  of  the  present  Convention,  and  that  it 
must  confine  itself  to  proclaiming  the  principle  of  complete  freedom  of  transit  as 
applicable  in  every  contingency.  This  opinion  is  clearly  expressed  in  the  following 
passage  : 

Any  haulage  service  established  as  a  monopoly  on  waterways  used  for  transit  must  be  so 
organised  as  not  to  hinder  the  transit  of  vessels. 

The  question  whether,  and  under  what  conditions,  such  services  may  be  established 
is  not  decided  by  the  present  Regulations.  A  formal  decision  was  taken  on  this 
point. 

No  fundamental  modification  in  the  draft  text  of  Article  6  was  made  by  the  Com- 
mittee. 

Article  7  in  its  original  form  provided  for  certain  special  exceptions  in  the  event 
of  an  emergency  necessitating  the  adoption  of  measures  for  national  security.  This 
Article  has  been  considerably  amended.  It  now  allows  the  imposition  of  restrictions 
on  freedom  of  transit  whenever  the  vital  interests  of  a  country  are  involved.  Each 
State  remains  free  to  decide  for  itself  what  circumstances  constitute  a  national  emer- 
gency or  imperil  its  vital  interests.  The  jurisdiction  provided  for  may,  however,  be 
called  upon  to  decide  whether  any  measures  restricting  freedom  of  transit  have  been 
adopted  bona  fide. 

The  present  text  of  Article  8  is  the  outcome  of  a  compromise, — the  result  of  con- 
cessions obtained  not  without  considerable  difficulty.  Certain  delegates  thought  that 
complete  freedom  of  action  should  be  reserved  for  belligerents  in  time  of  war,  whilst 
others  wished  to  determine,  by  means  of  strict  and  detailed  regulations,  the  methods 
by  which  transit  was  to  be  maintained  during  periods  of  hostilities.  Finally,  a  formula 
was  adopted  by  a  large  majority,  to  the  effect  that  the  Convention  does  not  regulate 
either  the  rights  or  the  duties  of  belligerents  in  time  of  war.  After  this  reservation, 
the  article  goes  on  to  declare  that  the  present  Convention  on  Freedom  of  Transit  shall 
remain  in  force  in  time  of  war,  in  so  far  as  such  rights  and  duties  may  permit.  That 
really  appears  to  be  as  far  as  the  Conference  can  go  in  the  matter.  As  a  matter  of 
fact  a  majority  in  favour  of  this  formula  (1)  was  only  obtained  after  the  adoption  of 
the  Recommendation  that  as  soon  as  possible  the  League  of  Nations  shall  invite  its 


(1)  After  discussion,  this  paragraph  was  modified  as  follows  (see  p.  209). 

It  was  only  with  difficulty  that  a  majority  in  favour  of  this  formula  was  obtained,— and  this  only 
after  the  adoption,  by  23  votes  to  5,  of  the  following  motion,  which  it  was  decided  to  include  in  the 
Final  Protocol  : 

The  Sub-Committee  unanimously  begs  the  Conference  to  adopt  the  following  Resolution:  That  as 
soon  as  possible  the  League  of  Nations  shall  invite  its  Members  to  meet  for  the  purpose  of  drawing  up 
new  Conventions  inlented  to  govern  the  rights  and  obligations  of  belligerents  and  neutrals  in  time  of  war. 
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Members  to  meet  for  the  purpose  of  drawing  up  new  Conventions  intended  to  govern  the 
rigkts  and  obligations  of  belligerents  and  neutrals  in  time  of  war. 

Those  in  favour  of  the  maintenance  of  existing  Conventions  would  only  undertake 
an  obligation  to  draw  up  future  Conventions  in  accordance  with  the  statute  which 
we  are  framing;  the  arguments  which  they  advanced  in  support  of  this  view  were 
mainly  legal.  The  advocates  of  the  policy  of  turning  over  a  new  leaf  in  international 
relations  would  have  preferred  the  complete  abandonment  of  all  previous  agreements 
and  treaties,  and  the  substitution  for  them  of  the  new  General  Convention  and  any 
special  Conventions  which  may  be  based  upon  it.  Between  these  two  views  numerous 
formulas  were  proposed  which  were  all  more  or  less  in  the  nature  of  a  compromise. 
The  Conference  recognised  that  it  could  not  demand  the  abrogation  of  old  agreements, 
even  if  they  were  in  contradiction  with  the  provisions  of  the  new  Convention.  In  this 
connection,  the  Italian  Delegation,  whilst,  as  a  conciliatory  measure,  accepting  the 
text  adopted,  desired  nevertheless  that  a  declaration  should  be  placed  on  record,  to 
the  effect  that  a  Power  which  has  signed  a  Convention  with  one  or  more  other  Powers 
is  not  obliged  to  cancel  any  treaty,  at  the  request  of  one  of  the  other  signatory  Powers, 
and  that  it  is  only  under  an  obligation  to  consider  whether  such  treaty  can  be  brought 
into  accord  with  the  Convention  on  Freedom  of  Transit.  Your  Committee  has  asked 
the  Contracting  States  to  undertake  to  modify  these  agreements  as  soon  as  possible 
in  order  to  harmonise  them  with  the  texts  adopted  by  you,  and  to  undertake  in  the 
future  only  to  conclude  agreements  or  treaties  which  are  in  conformity  with  the  new 
Convention.  It  has,  however,  recognised  that  Contracting  States  may,  in  exceptional 
cases,  sign  treaties  in  contradiction  with  the  provisions  adopted  at  Barcelona,  provided 
they  are  justified  in  so  doing  by  geographical,  economic  or  technical  considerations. 
This  was  a  concession  reluctantly  made  in  order  to  provide  for  contingencies  which 
cannot  be  foreseen  in  all  their  details. 

Some  members  considered  it  unnecessary  to  retain  the  other  exception  which  is 
specified  in  Article  12  (new  text)  in  favour  of  devastated  areas.  Article  2  only  allows 
transit  over  existing  routes  which  are  suitable  for  this  class  of  traffic.  Moreover, 
Article  7  allows  of  deviation  from  the  general  rule,  when  the  vital  interests  of  a  country 
are  at  stake,  whilst  it  had  also  been  decided  to  insert  in  the  Final  Protocol  a  reference 
to  the  right  of  priority  reserved  for  traffic  of  vital  importance  to  a  country.  This  would 
have  been  sufficient  to  ensure  the  exception  claimed  by  certain  devastated  countries. 
Article  12  was,  however,  retained. 

The  words  by  enemy  troops  have  been  omitted.  It  was  indeed  more  logical  to 
place  every  kind  of  devastation  resulting  from  the  war  in  the  same  category.  In 
retaining  these  provisions,  the  Committee  was  following  out  a  principle  contained 
in  the  Covenant. 

It  is  not  to  be  imagined  that  in  the  course  of  years,  the  application  of  a  general 
Convention  on  Communications  and  Transit  will  never  give  rise  to  difficulties  between 
the  Contracting  States,  and  to  divergent  interpretations,  or  that  the  possibility  of  a 
conflict  of  interests  will  be  finally  eliminated.  It  was  necessary  to  provide  for  the 
settlement  of  such  disputes  and  the  solution  of  such  difficulties,  and  this  is  the  object 
of  Article  13  of  the  Convention.  The  drafting  of  this  article  entailed  considerable 
difficulty.  The  Committee  which  was  called  upon  to  bring  it  into  accord  both  with 
existing  decisions  and  with  certain  specified  contingencies,  succeeded  in  drawing  up 
a  text  which  obtained  the  approval  of  the  great  majority  of  the  Delegations.  The 
Article  provided  that  disputes  shall  be  brought  before  the  Permanent  Court  of  Interna- 
tional Justice  unless...  steps  are  taken  for  the  settlement  of  the  dispute  by  arbitration  or 
some  other  means.  That  it  the  text  as  finally  adopted.  By  settlement  we  understand  a 
final,  irrevocable  solution  of  the  question. 

The  question  of  disputes  between  Contracting  Parties  necessarily  involved  that 
of  reconciliation  between  the  Parties  prior  to  any  form  of  judicial  action.  To  whom 
should  the  task  of  attempting  to  bring  about  this  reconciliation  be  entrusted?  It 
was  necessary  to  preserve  the  rights  and  prerogatives  of  the  Council  and  Assembly 
of  the  League  of  Nations  in  this  matter.  How  should  we  designate  the  body  to  be 
entrusted  with  the  preliminary  task  of  attempting  to  clear  up  disputes  and  bring 
about  a  friendly  solution?  It  was  essential  to  take  into  consideration  the  existence 
of  vague  feelings  of  distrust,  and  susceptibilities  which  might  have  to  be  respected, 
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and  so  your  Committee  adopted  the  following  text,  which  was  the  outcome  of  much 
reflection  on  the  part  of  the  Sub-Committee  : 

In  order  to  settle  such  disputes,  however,  in  a  friendly  way  as  far  as  possible,  the  Contract- 
ting  States  undertake,  before  resorting  to  any  judicial  proceedings  and  without  prejudice  to 
the  powers  and  right  of  action  of  the  Council  and  of  the  Assembly,  to  submit  such  disputes 
for  an  opinion  to  any  body  established  by  the  League  of  Nations  as  the  advisory  and  technical 
organisation  of  the  Members  of  the  League  in  matters  of  communications  and  transit. 

In  a  report  which  he  read  to  your  Committee,  M.  van  Eysinga  commented  upon 
the  words  having  due  regard  to  the  rights...  of  the  Council  and  Assembly.  In  accordance 
with  your  decision,  this  commentary  will  be  inserted  in  the  Final  Protocol.  It 
therefore  seemed  to  me  unnecessary  to  reproduce  here  the  arguments  advanced  by 
the  distinguished  Dutch  jurist. 

It  was  also  necessary  to  consider  emergency  measures  to  ensure  the  continuance 
of  transit  in  the  event  of  a  dispute.  The  Plenary  Committee  agreed  that  the  same 
Advisory  and  Technical  Organisation  should  be  called  upon  to  recommend  such  mea- 
sures, by  means  of  what  it  styles  a  provisional  opinion. 

The  text  adopted  for  Article  13  was  considered  sufficiently  complete  in  itself  to 
allow  of  the  omission  of  Article  16,  which  had  appeared  in  the  Draft  Convention;  this 
omission  was  agreed  upon  unanimously  by  your  Committee. 

And  now  I  have  come  to  the  end  of  my  task.  I  should  like  to  thank  very  heartily 
those  who  have  assisted  me  :  General  Mance,  who  supplied  me  with  very  full  notes  on 
everything  that  took  place,  and  my  collaborators  MM.  Pierrard  and  Stievenard.  I 
apologise  for  having  taken  up  so  much  of  your  time.  I  should  have  liked  to  spare  you 
still  further,  but  there  was  a  great  deal  of  material  with  which  we  had  to  deal.  I  have 
tried  to  extract  the  essential  elements,  and  to  present  you  with  an  objective  sum- 
mary of  the  work  of  your  Committee.  It  is  perhaps  incomplete.  If  so,  you  must 
be  kind  enough  to  supplement  it  by  reference  to  the  very  clear  statement  in  the  Green 
Book,  to  the  verbatim  reports  of  the  Meetings  and  to  the  excellent  speech  which  M.  Lou- 
don delivered  in  opening  the  meetings  of  the  Committee,  over  which  he  presided 
with  unfailing  courtesy  and  authority.  A  reference  to  these  sources  will,  I  am  con- 
vinced, lead  you  to  vote  unanimously  for  the  carefully  prepared  Draft  Convention 
which  is  now  submitted  for  your  approval.  By  so  doing  you  will  fulfil  the  desire 
of  that  illustrious  historian,  that  genial  and  profoundly  human  philosopher,  the 
President  of  our  Conference,  for  "you  will  have  partially  succeeded,  in  an  exclusively 
practical  and  technical  sphere,  in  establishing  harmony  between  those  two  political 
forces  which  the  law  of  nature  and  the  laws  of  history  maintain  simultaneously  in 
being, — internationalism  and  nationality." 

Once  more,  in  the  forceful  words  of  M.  Gabriel  Hanotaux,  let  us  hope  that  in  the 
near  future  we  may  be  able  to  ^achieve  "the  exact  point  of  fusion  between  the  idea 
underlying  the  creation  of  the  League  of  Nations  and  the  interests  of  the  various 
peoples." 

ANNEX    (1) 
Supplementary  lleport  on  Transit  Convention. 

The  Committee  has  not  confined  itself  to  amending  the  texts  submitted  to  it  for 
discussion.  It  proposes  to  expand  them  by  the  addition  of  certain  new  provisions, 
the  effect  of  which  will  be  to  exempt  from  the  application  of  the  Convention  certain 
territories  where  the  enforcement  of  the  general  regime  would  give  rioe  to  almost 
insurmountable  difficulties.  This  applies  to  the  portion  of  British  India  comprised 
in  the  Delta  of  the  Ganges,  which  contains  eight  foreign  settlements,  occupying  a  very 
small  area  in  proportion  to  the  extent  of  the  Empire;  these  settlements  are  enclaved 
in  Indian  territory  under  very  unusual  conditions  which  do  not  permit  of  the  organisa- 
tion of  an  adequate  service  of  fiscal  supervision.     Administrative  difficulties  will  also 


(1)  It  was  considered  better  to  append  this  annex  to  the  Report,  although  it  was  issued  at  a 
later  date. 
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be  encountered  in  Indo-China.  The  frontier  of  that  country  is  of  great  length  in  com- 
parison with  its  area,  and  it  is  impossible  in  many  cases  to  penetrate  into  the  interior 
except  by  utilising  native  craft;  this  gives  rise  to  great  difficulties  and  makes  it  impos- 
sible to  exercise  any  continuous  supervision  over  transit  operations.  The  Sub-Com- 
mittee appointed  to  examine  the  amendments  prompted  by  the  above  facts  was  of 
opinion  that  the  unusual  conditions  prevailing  in  each  of  the  two  regions  in  question 
justified  the  adoption  in  their  favour  of  an  exceptional  regime  for  transit.  Taking 
the  view  that  a  general  formula  would  be  preferable  to  an  enumeration  which  might 
appear  arbitrary,  the  Sub-Committee  decided  to  provide  for  deviations  from  the  gene- 
ral rule  by  means  of  the  following  clause  : 

In  view  of  the  fact  that  within  or  immediately  adjacent  to  the  territories  of  some  of  the 
Contracting  States  there  are  areas  or  enclaves,  small  in  extent  and  population  in  comparison 
with  those  territories,  and  forming  detached  territories  on  settlements  of  other  parent  States, 
to  which  it  is  impraticable,  for  reasons  of  an  administrative  nature,  to  apply  the  provisions 
of  this  Statute,  it  is  agreed  that  these  provisions  shall  not  be  applied  to  the  above-mentioned 
areas  or  enclaves. 

The  same  is  the  case  where  a  colony  or  dependency  has  a  very  long  frontier  in  comparison 
with  its  superficial  area,  and  where,  in  consequence,  it  is  impossible  to  provide  customs  and 
police  control. 

The  States  concerned,  however,  shall  apply  in  the  case  of  such  areas  a  regime  which  will 
respect  the  principles  of  this  Convention  and  facilitate  transit  and  communications  as  far  as 
practicable. 

This  wording  was  subsequently  adopted  by  the  Plenary  Committee.  In  conlormity 
with  the  spirit  of  the  last  paragraph,  it  was  also  specified  that  where  transit  dues  are 
at  present  in  force  in  any  of  the  territories  thus  excepted,  these  dues  should  be  reduced 
or  even  entirely  abolished  as  soon  as  circumstances  permit,  and  that  no  new  transit 
dues  should  be  imposed  in  any  of  these  territories.  It  was  also  recognised  that  the 
new  text  had  been  drawn  up  in  order  to  meet  the  special  difficulties  ol  British  India 
and  Indo-China.  It  may  of  course  also  be  applied,  as  an  exceptional  measure,  to  any 
other  territories  where  similar  difficulties  arise.  But  it  was  agreed  that  an  extension 
of  this  kind  could  only  take  place  under  similar  conditions,  and  then  only  with  the  con- 
sent of  the  States  which  would  be  affected  by  the  application  of  this  exceptional  regime. 

As  amended,  Article  10  of  the  draft  convention  on  freedom  of  transit  provides 
that  conventions,  agreements  and  treaties  concluded  by  Contracting  States  on  questions 
ol  transit  before  May  1st,  1921,  shall  not  be  abrogated,  subject  to  the  terms  of  Article  19 
of  the  Covenant.  At  the  request  of  the  Portugese  Delegation,  the  Sub-Committee, 
and  afterwards  the  Plenary  Committee,  recognised  that  this  provision  should  apply 
to  the  Treaty  of  June  11,  1891,  between  Great  Britain  and  Portugal,  by  the  terms 
of  which  and  ad  valorem  duty  of  not  more  than  3  %  may  be  levied  on  goods  in  transit 
to  Rhodesia  or  on  the  Beira-Matadi  railway.  « 

The  Committee  also  took  note  of  the  remarks  of  the  Portugese  Delegation  with 
regard  to  the  colony  of  Angola,  and  as  a  result  no  State  can  be  compelled,  under  the 
terms  of  the  proposed  Convention,  either  to  construct  special  railways  in  order  to 
facilitate  transit,  or  to  concede  territories  for  such  construction.  The  above  are 
merely  deductions — affecting  particular  cases — from  the  general  principles  embodied 
in  the  Convention. 

As  a  result  of  amendments  submitted  by  the  Delegations  of  Great  Britain  and 
China,  a  new  Article  was  proposed,  in  the  following  terms  : 

It  is  understood  that  this  Convention  must  not  be  interpreted  as  regulating  in  any  way 
the  rights  and  obligations  inter  se  of  territories  forming  part  or  placed  under  the  protection 
of  the  same  sovereign  State,  whether  or  not  those  territories  are  individually  Momhers  of  the 
League  of  Nations. 

Finally,  the  Chinese  Delegation  discussed  with  the  Committee  the  possibility  of 
applying  the  Convention  on  Transit  to  certain  ports  leased  to  foreign  powers  and 
situated  on  the  frontiers  of  China;  the  territory  belonging  to  these  ports  is  very  small 
and  their  population  is  considerable,  and  a  Chinese  customs  service  has  been  established 
in  them.  As  a  result  of  these  conversations,  it  was  decided  that  the  difficulties  to 
which  the  very  peculiar  position  of  these  ports  may  give  rise  shall  be  settled  in  accord- 
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ance  with  the  principles  laid  down  in  the  Commentary  contained  in  the  Green  Book. 
The  following  passage  occurs  on  page  39  of  that  document  : 

The  expression  authority  applies  to  every  case  (suzerainty,  protectorate,  mandate,  etc.) 
where  the  State  responsible  for  the  carrying  out  of  the  Convention  does  not  possess  sove- 
reignty over  the  territory  across  which  the  transit  takes  place.  It  has  been  found  impossible 
to  determine  in  advance,  in  every  case,  upon  which  of  the  signatory  States  the  responsibility 
will  devolve;  any  difficulties  that  may  arise  can  be  solved  individually.  The  State  respon- 
sible for  a  measure  is  the  State  which  actually  possesses  the  means  either  to  bring  about  or  to 
prevent  its  application...  Where,  for  example,  sovereignty  and  authority  are  apportioned 
between  different  States,  as  a  result  of  settlements,  which  would  imply  such  a  division  of 
authority,  it  would  be  for  the  States  concerned  to  agree  among  themselves  as  to  the  appli- 
cation of  the  present  Convention. 

The  same  commentary  further  mentions  that  in  the  definition  of  transit  the  word 
"frontiers"  refers  to  political  frontiers,  though  there  are  a  few  specifically  mentioned 
exceptions  in  other  texts,  such  as  in  the  case  of  free  zones  in  ports.     (Id.,  p.  41.) 

* 
*  * 


THE  PRESIDENT  (speaking  in  French).  —  We  are  all  grateful  to  the  chief  Bel- 
gian Delegate  for  the  Report  which  he  has  been  good  enough  to  lay  before  the  Confer- 
ence; it  is  remarkable  for  its  clarity  and  simplicity,  and  is  bound  to  prove  of  the  greatest 
possible  value. 

I  feel  sure  that  he  has  replied  to  most,  if  not  all,  of  the  questions  which  are  likely 
to  arise  in  connection  with  the  subject,  and  he  has  really  accomplished  a  remarkable 
feat  by  exposing  in  such  simple  and  clear  language  a  matter  so  complex,  in  which  such 
a  variety  of  interests  are  involved.  I  am  persuaded  that  the  result  will  justify  his 
efforts,  and  I  have  not  the  smallest  doubt  that  the  Conference  will  set  the  seal  upon 
this  brilliant  piece  of  work  by  adopting  it  in  its  entirety. 

I  call  upon  Sir  Hubert  Llewellyn  Smith,  the  British  Delegate,  who  wishes  to  make 
certain  observations. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  May  I  begin  by  expressing 
the  very  cordial  thanks  of  the  British  Delegation  to  M.  Neujean  for  the  care,  skill  and 
labour  which  he  has  expended  on  producing  this  excellent  and  extremely  useful  Report. 
I  think  that  we  shall  all  be  able  to  accept  it,  with  very  small  modifications,  as  covering 
all  that  is  necessary  for  the  Transit  Convention.  1  suppose  that  it  will  be  to  the 
advantage  of  the  Conference  if  any  small  points  of  amendment  or  criticism  are  sug- 
gested at  once  and  entered  in  the  Minutes;  we  naturally  do  not  propose  any  formal 
amendments. 

In  particular,  with  regard  to  that  part  of  the  Report  which  deals  with  Article  5, 
I  think  that  one  point  has  been  omitted, — not  by  the  fault  of  the  Rapporteur,  for  the 
records  of  the  meeting  itself  are  not  very  explicit  on  the  subject.  Those  of  you,  how- 
ever, who  were  present  at  the  discussion  of  that  article,  will  certainly  remember  that 
the  British  Delegation  proposed  an  amendment  to  emphasise  the  fact  that  the  terms 
of  Article  5  applied  to  the  transit  of  deleterious  spirits.  After  studying  the  question, 
the  Plenary  Committee  decided  unanimously  that  the  transit  ol  these  goods  was  cov- 
ered by  the  words  public  health.  It  was  further  considered  that  no  amendment  was 
necessary  in  order  to  establish  the  right  of  a  State  to  exclude  counterfeit  coinage  from 
the  benefits  accorded  to  goods  in  transit.  If  the  Rapporteur  could  introduce  a  short 
paragraph  on  these  lines,  I  should  be  grateful  to  him. 

M.  NEUJEAN  (Belgium,  Rapporteur;  speaking  in  French).  —  I  see  no  objection 
to  making  an  addition  on  the  lines  proposed  by  the  British  Delegate. 

THE  PRESIDENT  (speaking  in  French).  —  Is  not  the  idea  covered  by  the  words 
in  the  text  dangerous  drugs? 

TRANSIT  ]-i 
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Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  We  would  rather  have  it 
in  the  Report,  because  as  a  matter  of  fact  the  record  oi  the  meeting  does  not  refer 
to  the  matter  in  very  explicit  terms. 

I  have  only  one  other  point,  and  that  is  a  small  one  in  connection  with  Article  8. 
The  Recommendation  adopted  on  the  subject  of  the  summoning  of  a  Conference  to 
consider  the  rights  and  duties  of  belligerents  and  neutrals  in  time  of  war  was  not 
adopted  unanimously,  and  I  should  like  the  words  by  a  majority  added.  If  you  agree, 
we  could  even  put  the  names  of  the  States  which  voted  in  the  minority. 

M.  GARLIN  (Switzerland;  speaking  in  French).  —  If  the  words  by  a  majority  are 
to  be  added,  I  would  ask  for  the  words  by  a  large  majority. 

THE  PRESIDENT  (speaking  in  French).  —  We  will  state  the  figures,— 23  to  5  (1). 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  Those  are  the  only  points  to 
which  we  wish  to  call  attention,  and  I  have  to  thank  the  Rapporteur  very  sincerely 
for  the  conciliatory  spirit  he  has  displayed  in  accepting  the  various  suggestions  I  have 
made.     I  finish  as  I  began  by  thanking  him  most  cordially  for  his  excellent  work. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Is  M.  Neu- 
jean's  Report  to  be  taken  as  dealing  with  all  the  points  which  have  arisen  during  the 
discussion  in  Committee  and  which  have  been  adopted,  or  mentioned  in  the  records? 
The  Chinese  Delegation  and  ourselves  asked  for  a  commentary  on  the  proceedings. 
Is  this  Report  to  be  considered  as  a  commentary  or  is  another  one  to  be  made?  If 
the  former,  does  this  document  cover  all  the  points  and  was  it  based  on  the  records 
of  the  Meetings? 

M.  NEUJEAN  (Belgium,  Rapporteur;  speaking  in  French).  —  I  am  surprised  at 
the  remarks  of  the  Serbian  Delegate.  No  parliamentary  report  ever  reproduces 
every  point  appearing  in  the  documents  upon  which  it  is  based.  If  I  had  reproduced 
the  whole  contents  of  the  Minutes,  my  Report  would  have  been  of  inordinate  length, 
and  I  should  have  wasted  a  great  deal  of  time.  As  I  have  been  careful  to  state,  I  have 
published  the  essential  points  of  the  records, — all,  in  fact,  which  were  the  subject  of 
discussion,  and  I  even  added  at  the  end  of  my  Report  that  it  could  with  advantage 
be  supplemented  by  a  study,  both  of  the  Green  Book,  which  in  reality  amounts  to  a 
commentary,  and  of  the  Statement  made  by  the  Chairman,  M.  Loudon,  which  is  a 
complete  and  lucid  report  in  itself.  These  three  documents  together  constitute  a 
commentary  on  the  proceedings.  Such  is  the  invariable  procedure,  both  in  law  and 
in  parliamentary  work. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  am 
grateful  to  the  Rapporteur  for  his  explanation.  As  I  thought,  his  General  Report 
is  simply  a  preface  to  the  discussion  on  the  Articles,  and  does  not  cover  all  the  points 
appearing  in  the  records  of  the  meeting.  It  is  a  question  upon  which  further  light 
might  with  advantage  be  thrown.  The  Rapporteur  has  spoken  of  the  Green  Book 
and  of  Mr.  Loudon's  Statement,  which  are  fully  appreciated  by  us,  but  in  my  opinion 
more  weight  should  be  attached  to  what  was  said  in  Committee  and  at  the  meetings 
of  the  Conference.  The  principles  embodied  in  the  Green  Book,  and  the  commentary 
contained  therein,  have  been  considerably  amended.  I  wished  to  emphasise  that, 
in  my  opinion,  most  weight  should  be  attached  to  the  records  of  the  Plenary  Meetings 
and  of  the  Committee  Meetings. 

THE  PRESIDENT  (speaking  in  French).  —  You  are  quite  right.  The  records 
form  part  of  the  archives  and  are  available  for  reference. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  May  I 
ask  a  question?    Will  a  further  commentary  be  made  on  the  General  Conventions, 


(1)  See  note  on  p.  205  for  final  text,  of  Report. 
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as  was  done  in  the  case  of  the  Draft  Conventions,  and  will  this  commentary  be  discuss- 
ed here? 

THE  PRESIDENT  (speaking  in  French).  —  A  Report  is  made  upon  each  Conven- 
tion. The  Report  on  the  Transit  Convention  has  been  circulated  and  read,  and  we 
are  now  going  to  read  the  Articles. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  That 
being  so,  I  will  reserve  my  remarks  until  the  discussion  on  the  Articles. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  congratulate  M.  Neujean  most 
sincerely  on  his  brilliant  Report.  I  would  ask  the  President  to  allow  M.  Sinigalia  to 
state  the  views  of  the  Italian  Delegation. 


»c 


THE  PRESIDENT  (speaking  in  French).  —  M.  Sinigalia  will  now  speak. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  In  the  admirable  summary  which 
has  just  been  read  to  us,  the  Rapporteur  states  in  connection  with  combined  rail  and 
sea  tariffs  (1),  that,  as  a  result  of  a  lengthy  discussion  upon  the  report  of  the  Sub-Com- 
mittee on  the  amendments  dealing  with  combined  transit  scales,  the  following  decla- 
ration was  inserted  in  the  report  : 

We  have  no  desire  to  prevent  the  application  by  a  State  of  internal  import  or  export 
tariffs,  which  differ  from  transit  tariffs,  but  we  do  wish  to  prevent  the  establishment  of  transit 
tariffs  differentiated  according  to  whether  the  goods  in  transit  are  carried  under  the  national 
or  under  a  foreign  flag. 

This  is  surely  not  to  be  regarded  as  a  definite  decision.  My  remarks  must  not  be 
taken  as  being  in  any  way  a  reflection  on  the  statements  made  by  the  Rapporteur.  I 
recollect  that,  at  the  Meeting  which  was  held  on  March  19th  (2)  on  the  subject  of  transit, 
the  discussion  became  somewhat  confused,  and  this  question  was  dealt  with  from  several 
different  points  of  view.  It  was,  I  think,  recognised  at  that  time  that  the  question 
might  equally  well  have  been  raised  during  the  discussion  of  the  draft  conventions  on 
railways  and  ports  respectively,  or  in  connection  with  the  convention  on  navigation; 
the  opposition  encountered  was  solely  due  to  a  desire  to  keep  the  question  of  transit 
separate  from  that  of  flag  rights  or  railway  tariff  scales.  No  actual  decision  was  then 
taken, — it  was  merely  decided  to  postpone  the  question,  or,  if  you  like,  to  refrain  from, 
prejudging  it.  I  may  be  wrong,  but  I  am  sorry  not  to  be  able  to  share  the  view  taken 
by  the  Rapporteur.  If  I  am  right,  may  I  request  that,  in  the  record  of  this  Meeting, 
the  fact  should  be  made  quite  clear  that  the  question  is  not  in  anyway  prejudged  by 
the  discussions  which  have  taken  place,  more  especially  since,  in  Article  4  of  the  Rail- 
way Convention,  the  Committee  appointed  to  prepare  that  Convention  stated  that  : 
this  stipulation  must  not  be  considered  as  affecting  In  any  way  the  question  of  combined 
rail  and  sea  tariffs.  A  wrong  impression  would  be  created  by  the  apparent  contradic- 
tion existing  between  a  desire — which  is  evident  from  the  above-mentioned  Article  4 
— not  to  prejudge  the  question  of  combined  rail  and  sea  tariffs  in  connection  with  im- 
ports and  exports,  and  a  decision  relating  to  traffic  in  transit  which  involves  an  en- 
tirely contrary  effect,  since,  of  course,  railways  are  also  engaged  in  transit  traffic.  This 
would  result  in  the  creation  of  an  entirely  unjustifiable  mixed  railway  tariff  system. 

The  Italian  Delegation  does  not  desire  to  promote  a  discussion  on  the  principle 
involved,  which  is  perhaps  not  within  the  competence  of  this  Conference,  but  it  requests 
that  the  possibility  of  a  discussion  of  this  nature  being  held  on  some  future  occasion 
and  in  some  suitable  place,  should  be  recognised.  The  Italian  Delegation  would  also 
like  attention  drawn  to  the  fact  that  the  Committee  was  not  unanimous  on  the  question. 
Finally,  we  would  add  that  the  most  resolute  attempt  to  maintain  preferential 
treatment  could  only  be  illusory  and  would  not  go  beyond  mere  theory,  since  all 
forwarding  agents  who  are  conversant  with  the  best  methods  of  transport  would  still, 


(1)  See  p.  204,  para  6. 

(2)  See  pp.  112  et  seq. 
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by  means  of  re-entries  and  re-forwarding,  be  able  to  attain  the  result  which  it  is  desir- 
ed to  prevent,  and  there  is  no  means  of  preventing  this  without  infringing  on  the 
liberty  of  the  individual. 

With  regard  to  that  part  of  the  Report  which  deals  with  Article  5,  the  Italian 
Delegation  would  like  to  propose  a  small  change  in  the  French  text,  namely,  in  the  last 
line  of  the  fourth  paragraph,  the  substitution  of  the  words  ni  entraver  for  the  words 
ni  gener. 

THE  PRESIDENT  (speaking  in  French).  —  Is  anyone  opposed  to  this  change.' 

M.  NEUJEAN  (Belgium,  Rapporteur;  speaking  in  French).  —  I  cannot  see  much 
difference  between  the  words  gener  and  entraver,  but  I  see  no  objection  to  making  the 
pi'oposed  alteration. 

With  regard  to. the  first  point,  1  am  sorry  that  the  Italian  Delegate  should  have 
made  this  remark.  In  order  to  avoid  any  misunderstanding  I  took  care  to  mention 
the  long  discussion  on  the  report  of  the  Sub-Committee  for  the  examination  of  amend- 
ments concerning  combined  scales  of  transit  tariffs  as  a  result  of  which  the  Rapporteur 
made  the  statement  beginning  But  we  do  wish  to  prevent  the  establishment  of  transit 
tariffs  differentiated...  I  am  sorry,  not  for  the  sake  of  the  Conference,  but  for  the 
sake  of  the  Italian  Delegate;  for  both  the  Sub-Committee  and  the  Plenary  Committee 
decided  against  his  view.  I  can  do  nothing  to  alter  their  decision;  I  see  no  possibi- 
lity of  modifying  this  sentence.  You  may  make  reservations,  in  the  hope  that  a  change 
may  be  made  in  the  near  future,  but  the  Report  contains  the  decision  which  was 
taken;  it  is  a  correct  summary  of  the  record  of  the  meetings,  and  I  do  not  see  how  it 
can  now  be  added  to  or  abridged. 

THE  PRESIDENT  (speaking  in  French).  —  M.  Sinigalia's  remarks  will  appear 
in  the  Minutes  of  this  Meeting. 

M.  SINIGALIA  (Italy;  speaking  in  French).  — ■  In  the  Minutes  of  the  Plenary 
Committee  I  cannot  see  any  mention  of  a  vote  on  this  subject.  There  was  a  discus- 
sion, but  no  decision  was  taken. 

M.  NEUJEAN  (Belgium,  Rapporteur;  speaking  in  French).  —  I  have  reprodm  <  d 
almost  the  exact  terms  of  the  records  of  the  meeting.  I  have  not  them  here  before 
me,  but  the  discussion  resulted  in  the  following  declaration  by  the  Rapporteur  :  But 
we  do  wish  to  prevent  the  establishment  of  transit  tariffs  differentiated  according  to  whether 
the  goods  in  transit  are  carried  under  the  national  or  under  a  foreign  flag.  This  declara- 
tion was  made  by  the  Chairman  of  the  Sub-Committee  on  behalf  of  the  Sub-Committee, 
and  it  settled  the  point. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  I  have  looked  through  the  records 
of  the  meeting  in  order  to  find  these  words,  but  I  have  not  been  fortunate  enough  to 
come  upon  them.  Perhaps  a  verbal  declaration  was  made,  but  the  Committee  did  not 
take  a  vote.  In  my  recollection  the  Meeting  rose  without  coming  to  a  decision  on  the 
subject. 

Mr.  MANCE  (British  Empire).  —  I  have  not  the  Minutes  before  me,  but  I  must 
say  that  my  memory  has  strangely  deceived  me  if  no  vote  was  taken  on  the  subject. 
Perhaps  one  or  two  Members  here  will  state  whether  they  can  confirm  that  recol- 
lection. 

M.  SINIGALIA  (Italy;  speaking  in  French).  — •  If  it  is  stated  that  a  vote  was 
taken,  I  should  like  the  Minutes  to  be  read  aloud. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  That  is 
the  reason  why  I  raised  the  question  of  the  Minutes  just  now. 
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THE  PRESIDENT  (speaking  in  French).  —  It  is  obvious  that  this  is  not  the  place 
to  clear  up  this  matter;  it  is  a  question  for  the  Committee.  The  simplest  way  would 
be  for  M.  Sinigalia  and  the  Rapporteur  to  consult  the  text  together  for  a  few  minutes; 
that  should  suffice  to  clear  up  the  matter  (1).  The  incident  is  closed.  M.  Tsang-Ou, 
the  Chinese  Delegate,  will  now  speak. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  understand  that  the  object  of 
this  meeting  is  to  adopt  a  final  text  for  the  Convention  on  Transit.  The  official  text 
is  in  English  and  French,  and  is  subject  to  ratification  by  the  legislatures  of  each 
country.  In  view  of  the  fact  that  in  my  country  the  Members  of  Parliament  do  not 
all  speak  English  and  French,  I  shall  have  to  translate  the  text  into  Chinese.  I  should 
like  to  know  which  documents  are  to  be  considered  as  authoritative  and  read  in  conjunc- 
tion with  the  Transit  Convention, — that  is  to  say,  which  documents  are  to  be  regarded 
as  possessing  legal  value  in  the  event  of  disputes  between  the  Government  and  the 
Chamber,  or  between  my  own  and  another  Government.  To  take  one  example,  the 
mere  word  authority  puzzles  me,  and  so  does  the  word  sovereignty.  I  shall  have  to 
expound  their  meaning,  and  as  I  cannot  do  this  in  my  own  way,  1  must  base  my  expla- 
nations on  some  kind  of  Commentary,  that  is,  an  analytical  summary  of  the  texts  we 
have  adopted  and  the  discussions  which  have  taken  place.  This  was  done  for  the 
Green  Book.  It  is  essential  for  me  to  know  the  exact  scope  of  every  article,  otherwise 
1  shall  be  completely  at  a  loss. 

THE  PRESIDENT  (speaking  in  French).  —  I  must  admit  that  I  should  be  very 
much  puzzled  to  know  how  to  translate  the  words  authority  and  sovereignty  into 
Chinese.  Your  intimate  knowledge  of  the  French  and  English  languages  places  you 
at  a  great  advantage  over  me.  Any  suggestions  I  may  make  will  therefore  be  offered 
in  a  very  humble  spirit.  I  think  that  no  Commentaries  in  the  true  sense  of  the  word 
exist  with  regard  to  law  and  international  texts.  The  gradual  accumulation  of  juris- 
prudence constitutes  a  Commentary.  A  Commentary  is  always  post  legem  :  it  does 
not  accompany  the  law  but  follows  it. 

M.  POLITIS  (Greece;  speaking  in  French).  —  An  authentic  interpretation  does 
not  exist. 

THE  PRESIDENT  (speaking  in  French). — There  is,  for  instance,  no  Commentary 
on  the  Civil  Code;  the  Law  is  what  we  make  it  here.  With  regard  to  jurisprudence, 
all  our  documents  will  possess  the  degree  of  authority  which  jurisprudence  bestows 
upon  them,  neither  more  nor  less. 

M.  TSANG-OU  (China;  speaking  in  French).  — -  In  that  case,  if  I  take  the  text 
of  the  Convention,  the  Report  of  the  Rapporteur- General,  and  the  Green  Book,  shall 
I  have  before  me  all  the  official  documents  of  the  Transit  Convention?  That  is  the 
question  I  would  ask. 

THE  PRESIDENT  (speaking  in  French).  —  The  law  or,  if  you  like,  the  Conven- 
tion, is  not  accompanied  by  any  commentary  bearing  an  official  character.  Apart 
from  this,  there  are  documents  which  may  serve  to  enlighten  yourself  and  your  Gov- 
ernment and  Parliament,  and  you  may  make  what  use  you  please  of  them;  but  the 
Conference  cannot  lay  down  that  they  constitute  a  commentary  on  the  law.  I  appeal 
to  the  jurists  and  ask  them  whether  it  can  be  said  that  there  exists  an  official  commen- 
tary on  a  law. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  understand,  Mr.  President. 
You  say  that  a  commentary  does  not  exist,  that  only  the  official  text  of  the  Convention 
has  a  legal  value,  but  that,  in  interpreting  this  text,  I  am  free  to  consult  the  Green 
Book  and  the  records  of  the  meetings.  If  a  dispute  should  arise,  the  case  will  be  sub- 
mitted to  international  jurisdiction,  and  it  will  be  said,  "You  translated  wrongly; 


(1)  See  note  on  p.  204  for  the  final  text  adopted  as  a  result  of  this  consultation. 


—    214    — 

that  should  not  be  so  interpreted.-'  1  shall  reply  that  1  found  in  the  Green  Book  the 
word  authority,  and  that  that  word  occupied  my  mind,  because  for  me  it  signified  a 
very  great  deal.  I  should  therefore  like  to  be  told,  "You  may  take  as  a  foundation  the 
text  of  the  Transit  Convention,  the  Green  Book,  the  Blue  Book  (1),  because  these  are 
official  texts." 

THE  PRESIDENT  (speaking  in  French).  —  I  cannot  say  that.  For  example, 
everyone  knows  the  Civil  Code,  commonly  known  as  the  Code  Napoleon.  You  know 
that  there  are  famous  commentaries  upon  it, — summaries  of  the  discussions  which  took 
place  at  the  State  Council  in  the  presence  of  the  First  Consul,  Bonaparte.  When  an 
Article  oi  the  Code  is  under  discussion  before  a  court,  it  often  happens  that  the  Minutes 
of  the  State  Council  are  quoted,  but  although  the  debates  which  they  report  took 
place  before  the  Head  of  the  State,  no  one  has  ever  claimed  that  they  had  any  official 
value.     It  is  only  the  law,  that  is  to  say,  the  Convention,  which  has  official  value. 

M.  SCASS1  (Greece;  speaking  in  French).  —  That  is  quite  evident. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).   When  I 

asked  whether  there  would  be  a  commentary  on  these  Conventions,  1  had  in  mind 
purely  the  practical  side.  I  remembered  that  we  had  drawn  up  Conventions  which 
would  be  carried  out  by  practical  men  and  not  by  legal  advisers.  It  is,  therefore, 
technical  men  who  should  draw  up  the  Draft  Conventions  and  apply  their  provisions. 
It  is  indispensable  that  every  document  should  be  accompanied  by  an  explanation, 
a  commentary  or  statement  of  reasons.  Why  have  we  so  often  referred  to  the  Green 
Book,  which  has  already  become  history?  Why  does  the  British  Delegate  request 
that  such  and  such  a  word  may  be  changed  in  such  and  such  a  passage  of  the  General 
Report?  Because  these  documents  have  value.  But  do  not  let  us  discuss  the  matter 
any  further.  It  would  give  me  great  pleasure  if  we  could  all  agree  to  request  the 
Officers  ol  the  Conference  to  draw  up  a  Report  based  on  the  records  of  the  meetings. 
The  General  Report  submitted  to  us  by  M.  Neujean  should  serve  merely  to  open  the 
discussion  on  the  articles,  but  the  Report  to  which  I  refer  would  be  prepared  by  the 
Officers  of  the  Conference,  and  would  be  based  upon  the  records  of  the  meetings. 
Do  not  let  there  be  any  misunderstanding.  The  Green  Book  is  sacred  to  all  of  us, 
as  far  as  it  can  be  sacred.  In  brief,  I  appeal  to  the  Officers  of  the  Conference  and  to  the 
President  to  grant  as  a  commentary, — a  kind  of  statement  of  reasons, — which  may 
serve  as  a  basis  for  interpreting  the  Conventions. 

M.  SCASSI  (Greece ;  speaking  in  French).  —  That  is  impossible. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  do  not  understand  the  discussion 
that  has  arisen  in  this  matter.  Precedents  are  unanimous  on  this  point;  only  actual 
texts  are  official.  There  is  no  official  commentary;  there  are  only  certain  documents 
which  may  be  termed  semi-official.  These  latter  are  of  two  kinds  :  firstly,  the  pre- 
paratory work  of  the  Conference,  which  comprises  the  early  drafts,  the  work  of  the 
Sub-Committees  and  Committees,  the  debates  which  took  place;  and,  secondly,  Reports 
of  Committees,  and  in  particular  the  General  Report  accompanying  the  final  texts 
of  the  Convention  as  submitted  to  the  approval  of  the  Plenary  Meeting.  The  Rap- 
porteur may  upon  occasion  add  to  the  text  ot  the  Convention  a  short  commentary 
drawn  up  by  himself  and  reflecting  the  views  of  the  Committee.  This  was  done  with 
some  of  the  Conventions  submitted  to  the  second  Hague  Conference,  and  also  with 
the  scheme  put  before  the  Naval  Conference  in  London  in  1909.  All  these  commen- 
taries and  also  other  precedents  are  not  official  commentaries,  but  are  what  is  termed 
"semi-official"  documents.  They  are  of  value  in  helping  us  to  understand  the  spirit  and 
exact  scope  of  some  of  the  Articles  of  the  Convention.  Besides,  it  would  be  almost 
impossible  to  draw  up  an  official  commentary  emanating  from  the  Conference  itself. 
I  would  therefore  ask  the  Conference  not  to  delay  longer  over  this  discussion. 


(1)  Rfsnlnlioas  of  the  Assembly. 
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M.  SCASSI  (Greece;  speaking  in  French).  —  Hear,  hear. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  We  have,  then,  on  the  one  hand  the 
Report  approved  by  the  Conference  and  stamped  by  it  with  a  semi-official  character, 
and  on  the  other  hand  the  preliminary  documents  which  have  a  scientific  and  practical 
value. 

M.  SCASSI  (Greece;  speaking  in  French).  — ■  Hear,  hear. 

THE  PRESIDENT  (speaking  in  French).  —  I  note  that  everyone  is  in  agreement, 
since  M.  Avramovitch  is  also  joining  in  the  applause. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  am 
applauding  because  the  Chilian  Delegate  asked  that  a  General  Report  should  be 
adopted  by  the  Conference. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  You  are  under  a  misapprehension; 
I  referred  to  the  Report  drawn  up  by  M   Neujean. 

M.  AVRAMOVITCH  (Serb-Croat- Slovene  State;  speaking  in  French).  —  Then 
it  must  be  completed. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  You  are  not  entitled  to  do  it. 

THE  PRESIDENT  (speaking  in  French).  —  Perhaps  I  could  throw  some  light  on 
the  debate  by  expressing  what  is  in  everyone's  mind, — that  the  Secretariat,  under  the 
supervision  of  the  Officers  of  the  Conference,  will  prepare  a  volume  to  include  the  text 
of  the  Conventions,  M.  Neujean's  semi-official  Report  and  all  the  .previous  texts.  This 
volume  will  contain  both  official  and  semi-official  matter,  and  in  this  way  all  the  infor- 
mation for  which  M.  Tsang-Ou  has  asked  will  be  collected  together. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  am  not  afraid  of  technical  res- 
ponsibility, but  of  the  responsibility  of  interpreting  the  documents  correctly. 

THE  PRESIDENT  (speaking  in  French).  —  The  incident  is  closed.  The  volume 
shall  be  published  under  the  supervision  ot  the  Officers  of  the  Conference,  tor  such  a 
volume  is  indispensable. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  It  will  be  remembered — 
M.  Loudon  was  present  at  the  time — that  I  had  occasion  during  the  discussion  to 
submit  an  amendment  with  regard  to  certain  agricultural  countries,  and  it  was  decided 
to  insert  this  amendment  in  the  Final  Protocol.  I  was  myself  satisfied  with  this  pro- 
cedure, but  now,  in  view  of  the  explanations  we  have  just  heard,  I  am  wondering 
whether  the  Final  Protocol  really  has  any  value  at  all? 

THE  PRESIDENT  (speaking  in  French).  —  It  carries  the  same  weight  as  the 
Convention. 

M.  SCASSI  (Greece;  speaking  in  French).  —  It  is  incorporated  with  it. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  — Thank  you,  Mr.  President. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  hope  you  will  forgive 
me  for  making  some  remarks  on  this  incident,  which  is  of  great  interest,  and  the  origin 
of  which  it  would  not  be  amiss  to  recall.  All,  or  almost  all,  the  work  in  Paris  was  done 
by  Sub-Committees,  and  no  shorthand  report  was  taken  oi  their  proceedings.  The 
Secretary-General  made  notes,  and  at  the  conclusion  of  our  labours  he  presented  an 
exceedingly  profound  and  detailed  study  of  all  the  proposals  adopted.  This  work 
could  really  constitute  a  commentary  on  the  Conventions.     Here,  however,  the  situa- 
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Hon  is  quite  different.  We  have  records  of  the  Meetings,  there  is  no  advantage  in 
making  a  commentary  similar  to  the  Green  Book,  and  indeed  it  is  not  even  possible 
to  do  so.  What  we  can  do  is  to  set  down  the  guiding  principles  of  our  debates.  It  is 
not  that  1  wish  to  detract  from  the  value  of  the  Green  Book,  but  we  cannot  write  an- 
other Green  Book  here. 

THE  PRESIDENT  (speaking  in  French).  —  Does  anyone  else  wish  to  comment 
on  M.  Neujean's  Report? 


DISCUSSION  OF  ARTICLE  1 

We  will  now  begin  the  study  of  the  text  of  the  Draft  Convention  on  Freedom  of 
Transit  as  adopted  by  the  Drafting  Committee.  We  will  read  it  out  article  by  article, 
on  the  understanding  that  the  vote  will  be  taken  according  to  the  rules  adopted  at 
a  previous  Meeting  on  the  Rules  of  Procedure. 

Persons,  baggage,  and  goods,  and  also  vessels,  coaching  and  goods  stock,  and  other  means 
of  transport  shall  be  deemed  to  be  in  transit  across  territory  under  the  sovereignty  or  autho- 
rity of  one  of  the  Contracting  States,  when  the  passage  across  such  territory,  with  or  without 
transhipment,  warehousing,  breaking  bulk,  or  change  in  the  mode  of  transport,  is  only  a 
portion  of  a  complete  journey,  beginning  and  terminating  beyond  the  frontier  of  the  Stale 
across  whose  territory  the  transit  takes  place. 

Traffic  of  this  nature  is  termed  in  these  Regulations  traffic  in  transit. 

M.  LANKAS  (Czecho-Slovakia ;  speaking  in  French).  —  As  1  ventured  to  say, 
I  will  return  to  the  question  of  mails  and  postal  parcels,  but  I  will  be  brief.  The 
Report  presented  to  us  states  that  the  words  mails  and  postal  parcels  have  been 
deleted,  not  because  mails  and  postal  parcels  are  to  be  excluded  from  the  benefits 
accorded  to  freedom  of  transit,  but  because  they  have  already  been  dealt  with  in  the 
recent  Madrid  Convention.  1  had  urged  the  retention  of  the  words  mails  and  postal 
parcels  in  the  Convention  on  Freedom  of  Transit,  but  the  Plenary  Committee  decided 
otherwise.  I  do  not  want  to  return  to  this  question  by  again  requesting  the  insertion 
of  these  words.  I  have  studied  the  Madrid  Convention.  Freedom  of  Transit  is  cer- 
tainly dealt  with  there,  but,  1  must  add,  in  rather  a  summary  fashion.  This  is  what 
the  Madrid  Convention  says  :  Freedom  of  transit  for  "mails  and  postal  parcels''  is  guar- 
anteed: and  that  is  all.  1  agree  with  you  that  it  is  unnecessary  to  make  any  addition 
to  the  actual  Convention,  but  I  do  think  it  would  be  desirable  to  reproduce  in  the  Final 
Protocol  the  exact  terms  of  the  excellent  Report  with  which  we  are  at  present  dealing, 
namely  :  Your  Committee  has  omitted  any  mention  of  mails  and  postal  parcels.  This 
does  not  mean  that  mails  and  postal  parcels  are  excluded  from  the  benefits  of  freedom  of 
transit;  the  reason  is  that  they  have  already  been  dealt  with  by  the  Madrid  Convention. 
May  I  request  the  French  Delegate  to  be  good  enough  to  give  his  views  on  this  subject? 

M.  RONNET  (France;  speaking  in  French).  —  You  will  recollect  the  circumstances 
in  which  the  words  mails  and  postal  parcels  in  Article  1  were  deleted.  The  Madrid 
Convention,  which  was  signed  last  December,  provided  that  transit  for  mails  and  postal 
parcels  should  be  free,  and  it  therefore  seems  superfluous  to  make  any  mention  of  them 
in  our  Convention,  especially  as,  had  we  done  so — and  the  Italian  Delegation  shared 
the  view  of  the  French  Delegation  on  this  subject — there  might  have  arisen  as  a  result 
differences  of  interpretation  between  the  Madrid  Convention  and  the  Transit  Conven- 
tion which  was  to  be  drawn  up  at  Rarcelona.  It  will  always  be  understood,  therefore, 
that  mails  and  postal  parcels  are  to  benefit  by  freedom  of  transit  in  the  same  manner 
as  any  other  class  of  traffic.  We  see  no  objection  to  the  inclusion  of  this  statement 
in  the  records  of  the  meetings;  indeed,  it  is  already  clearly  indicated  in  M.  Neujean's 
Report.  I  must,  however,  point  out  that  the  Madrid  Convention  was  concluded,  not 
between  Postal  Administrations,  but  between  States.  The  Regulations  for  the  car- 
rying out  of  the  Convention  were  concluded  between  administrations,  but  the  Conven- 
tion itself  was  concluded  between  Governments.  Freedom  of  transit  is  therefore 
guaranteed  in  all  countries  which  are  members  of  the  Postal  Union,  and  as  that  Union 
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is  open  to  the  membership  of  all  countries  which  desire  to  join  it,  freedom  of  transit 
is  thus  guaranteed  as  completely  as  possible. 

THE  PRESIDENT  (speaking  in  French).  —  Mention  of  this  will  be  made  in  the 
records  of  the  meetings. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  If  it  is  sufficient  for  these 
explanations  to  be  entered  in  the  records  of  the  meetings,  I  will  not  press  my  point 
further. 

THE  PRESIDENT  (speaking  in  French).  —  In  my  opinion,  mention  in  the  records 
of  the  meetings  is  sufficient.  The  entry  will  be  made  as  the  result  of  a  decision  by  the 
Officers  of  the  Conference. 

M.  ORTUNO  (Spain;  speaking  in  French).  —  I  simply  wish  to  put  the  following 
question  to  M.  Neujean  :  the  last  paragraph  of  Article  1  reads  as  follows  :  Traffic  of 
this  nature  is  termed  in  these  Regulations  "traffic  in  transit".  At  the  beginning  mention 
is  made  of  a  Draft  Convention.  The  Regulations  which  we  are  now  discussing — and 
I  fully  realise  now  why  they  are  called  Regulations — will  be  tranformed  into  a  Conven- 
tion, after  they  have  been  supplemented  by  certain  documents  at  present  missing.  It 
seems  to  me  that  instead  of  referring  here  to  the  present  Regulations,  it  would  be  clearer 
to  speak  of  the  present  Convention,  since  these  Regulations  will  soon  be  in  their  final 
form. 

THE  PRESIDENT  (speaking  in  French).  —  That  is  a  point  which  has  specially 
examined  at  the  request  of  Sir  Cecil  Hurst  and  along  the  lines  indicated  by  him;  it  is  he, 
therefore,  who  can  best  enlighten  us  upon  it. 

Sir  Cecil  HI)  RST  (Great  Britain).  —  The  text  of  the  Report  submitted  by  M.  Neu- 
jean to  the  Conference  made  it  clear  that  it  dealt  only  with  those  of  the  Articles  adopted 
by  the  Committee  which  treat  of  what  I  may  term  the  technical  aspects  of  the  transit 
question.  The  Conference  will  remember  that  the  articles  on  transit  were  laid  before 
the  Conference  and  were  discussed  by  the  Committee  in  the  form  of  a  Draft  Conven- 
tion. That  Draft  contained  a  number  of  provisions  which  dealt  with  the  principle 
of  freedom  of  transit,  and  with  the  exceptions  that  were  admitted  to  that  principle. 
It  contained  also  a  series  of  articles  dealing  with  the  machinery  by  which  the  stipu- 
lations of  this  first  group  of  articles  were  to  be  set  in  motion,  namely,  the  question 
of  the  signature  of  the  Convention,  that  of  the  accession  of  States  to  the  Convention 
at  a  later  date,  of  the  ratification  of  the  Convention,  of  denunciation,  and  so  on. 

For  the  purpose  of  my  remarks  I  may  term  this  second  group  of  articles  the  Formal 
Articles.  They  constitute  an  entirely  different  group  of  articles  from  the  Technical 
Articles.  When  the  Plenary  Committee  dealing  with  these  transit  articles  reached 
these  Formal  Articles,  it  referred  them  to  the  Officers  of  the  Conference  for  considera- 
tion as  to  the  best  form  in  which  they  should  be  laid  before  the  Conference  for  adop- 
tion. There  is  now  under  discussion  by  the  Conference  only  the  earlier  group  of 
articles,  which  I  described  just  now  as  the  Technical  Articles,  but  it  is  natural  that 
the  Conference  should  wish  to  know  the  form  in  which  there  will  be  proposed  to  it  at 
a  later  date  the  group  known  as  the  Formal  Articles.  The  proposal  that  will  ulti- 
mately be  made  to  you  is  that  the  Formal  Articles  should  be  grouped  together  and 
should  form  a  Convention;  that  the  Technical  Articles  should  be  grouped  together 
and  should  form  Regulations,  the  Convention  to  bestow  a  legally  recognised  existence 
upon  the  Regulations.  This  is  a  system  which  has  been  followed  on  several  previous 
occasions,  the  last  and  the  most  conspicuous  example  being  the  Protocol  for  the  adop- 
tion of  the  Statute  of  the  Permanent  Court  of  International  Justice,  which  was  adopted 
by  the  Assembly  at  Geneva  last  December.  Some  of  you  were  at  Geneva,  and  you 
will  remember  that  this  Statute  was  adopted  by  a  Resolution  of  the  Assembly,  and 
is  to  be  brought  into  being  and  recognised  as  a  Convention  binding  the  different 
Powers,  by  being  annexed  to  a  Protocol  to  be  signed  by  the  plenipotentiaries  of  these 
Powers.     Another  example   even    more    closely  analagous  to  that  with    which  we 
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are  now  dealing  is  that  of  the  Convention  concerning  the  Laws  and  Customs  of  War  on 
Land,  which  was  adopted  by  the  second  Peace  Conference  in  1907.  There,  the  whole 
group  of  articles  dealing  with  these  laws  and  customs  constitutes  Regulations  attached 
to  a  comparatively  short  Convention,  under  which  all  the  High  Contracting  Parties 
agree  to  bring  those  regulations  into  force.  If  this  system  is  adopted,  all  the  transit 
articles  will  constitute  Transit  Regulations  to  be  annexed  to  a  Convention.  This 
Convention  will  contain  the  obligation  entered  into  by  the  High  Contracting  Parties 
to  accept  all  the  obligations  embodied  in  the  Transit  Regulations.  There  will  also 
appear  in  the  Convention  the  provisions  on  ratification,  on  the  accession  of  States 
which  either  have  not  been  represented  at  this  Conference  or  to  which  the  Council  of 
the  League  may  ultimately  decide  to  communicate  the  text  of  the  Convention  offi- 
cially, and  on  denunciation,  as  also  those  concerning  the  keeping  by  the  Secretary- 
General  of  a  register  showing  which  Powers  have  accepted  the  Regulations,  and  so  on. 

This  grouping  into  two  separate  departments,  the  first  containing  the  Formal 
Articles  in  the  form  of  a  Convention,  and  the  second  the  Technical  Articles  in  the  form 
of  Regulations,  will  not  alter  or  prejudice  in  the  slightest  degree  the  legal  position  or 
the  legal  rights  and  obligations  of  the  Parties  which  accept  the  instrument.  That 
is  the  proposal  which  will  be  brought  before  the  Conference  at  a  later  date  for  discus- 
sion. 

Now  may  I  indicate  the  special  reasons  which  led  the  British  Delegation  to  propose 
the  adoption  of  this  method?  You  will  remember  that  at  the  time  when  the  Covenant 
of  the  League  of  Nations  was  framed  by  the  makers  of  the  Treaty  of  Versailles,  some 
of  the  British  Dominions  were  admitted  as  separate  Members  of  the  League  of  Nations, 
and  consequently,  so  far  as  concerns  the  technical  articles  on  Transit — those  included 
in  the  Regulations — those  Dominions,  being  separate  Members  of  the  League,  should 
be  entitled  to  participate  as  separate  entities  in  the  rights  and  duties  arising  from 
these  articles.  On  the  other  hand,  the  whole  of  the  British  Empire  is  subject  to  one 
Sovereign,  and  all  Treaties  in  respect  of  the  Empire  are  made  in  his  name.  He  alone, 
therefore,  can  be  described  correctly  as  a  High  Contracting  Party,  even  though  he 
contracts  through  different  plenipotentiaries  for  different  parts  of  the  Empire.  If  the 
phrase  High  Contracting  Parties  were  used  in  the  Technical  Articles,  it  would  be  very 
difficult  to  make  it  clear  that  the  British  Dominions  and  India,  as  separate  Members 
of  the  League  of  Nations,  counted  for  the  purpose  of  those  articles  as  separate  units, 
and  that  other  States  were  not  bound  to  grant  to  the  commerce  of  such  Dominions 
and  of  India  the  advantages  provided  for  in  those  Transit  Articles,  without  an  assu- 
rance of  reciprocal  treatment.  In  view  of  the  fact  that  some  of  the  Dominions  are 
not  represented  at  this  Conference,  it  is,  of  course,  right  that  the  representatives  of 
other  Powers  should  ask  that,  at  the  time  of  the  signature  of  the  Convention,  the  British 
plenipotentiary  should  make  a  statement  indicating  precisely  the  position  of  those 
Dominions  in  respect  of  the  Transit  Regulations. 

I  have  endeavoured  to  explain  to  you  a  question  which  is  most  complicated  and 
difficult,  and  I  would  ask  you,  if  I  may,  to  be  so  kind,  before  you  attempt  to  grapple 
with  the  intricacies  that  surround  that  institution  known  as  the  British  Empire,  to 
wait  and  see  in  the  records  of  the  meeting  the  text  of  what  I  have  said,  rather  than 
attempt  to  plunge  into  a  long  discussion  of  the  question,  when  the  meeting  has  already 
lasted  some  three  hours. 

THE  PRESIDENT  (speaking  in  French).  —  If  the  Conference  sees  no  objection, 
we  will  return  to  the  discussion  of  the  Transit  Convention  at  our  next  meeting. 

The  Meeting  adjourned  at  8.10  p.m. 


TWENTIETH  MEETING  OF  THE  CONFERENCE 

(Monday,  April  11th,  1921,  at  11   a.m.) 


DISCUSSION  OF  REGULATIONS  —  DISCUSSION  OF  ARTICLE  1  (CONT.D.)  —  DISCUSSION  OF  ARTI- 
CLES 2  TO  10  —  REQUEST  OF  CHINESE  DELEGATE  —  DISCUSSION  OF  ARTICLES  11  TO  13  — 
RECORD   OF  13th  MEETING,   REPORT  ON  ARTICLE  13  OF  REGULATIONS 

The  Meeting  opened  with  M.  Hanotaux,  President,  in  the  Chair. 

THE  PRESIDENT  (speaking  in  French).  —  We  will  proceed  with  the  discussion 
of  the  Draft  Convention  on  Freedom  of  Transit.  We  are  beginning  a  new  week, 
and  I  sincerely  hope  it  will  see  the  end  of  our  labours.  Those  of  you  who  were  present 
at  the  Assembly  at  Geneva,  or  at  the  Transit  Committee  here,  will  realise  that  a  time 
comes  when  it  is  necessary  to  speed  up  the  meetings.  During  the  last  week  of  the 
meetings  at  Geneva  it  was  decided  that  each  speaker  should  be  allowed  only  five 
minutes,  and  should  not  be  permitted  to  speak  more  than  twice  on  the  same  subject; 
similar  measures  were  also  taken  at  the  Transit  Committee.  Such  measures  of  coercion 
cannot  be  applied  to  this  Conference,  but  we  are  all  tired,  and  are,  moreover,  feeling 
the  necessity  of  returning  to  our  own  affairs  and  to  our  official  duties  at  home; 
I  therefore  appeal  to  speakers  to  do  their  best  both  to  shorten  the  discussion  as  much 
as  possible,  and  to  prompt  the  officers  of  the  Conference  to  hasten  on  the  work.  We 
cannot  prolong  indefinitely  our  stay  in  the  hospitable  town  of  Barcelona. 

At  the  close  of  Saturday's  Meeting,  M.  Ortuno,  the  Delegate  for  Spain,  made  with 
much  justice  some  remarks  which  were  occasioned  largely  by  a  delay  in  the  distribution 
of  documents.  The  Transit  Regulations  and  the  Transit  Convention  were  distributed 
separately,  in  accordance  with  the  decision  taken  by  the  Conference  at  the  beginning 
of  its  work,  to  the  effect  that  the  Formal  Articles  as  a  whole  should  be  discussed  after 
the  Conventions  themselves  had  been  dealt  with.  As  these  Formal  Articles  were 
intended  to  refer  to  all  the  Conventions,  it  was  thought  better  to  discuss  them  in  this 
way  than  in  connection  with  each  Convention  separately.  As  soon  as  the  formalities 
are  completed,  the  Regulations,  or  rather  the  Technical  Articles,  will  stand  alone, 
and  it  would  therefore  be  superfluous  to  attach  the  Formal  Articles  separately  to 
each  Convention.  They  are  really  only  provisional,  in  that  once  the  Powers  have 
acceded  to  their  terms,  the  text  of  them  is  no  longer  of  importance;  they  will  remain 
in  the  archives  of  the  various  States.  It  is  the  Technical  Articles  which  will  be  taken 
into  consideration  by  the  Governments  and  by  the  tribunals  responsible  for  judging 
any  disputes  which  may  arise.  It  was  for  this  reason  that,  in  conformity  with  numerous 
precedents,  the  legal  experts  advised  us  to  deal  separately  with  the  Technical  Articles 
of  the  Convention.  As  the  text  of  the  latter  had  not  been  circulated,  it  was  natural 
that  a  certain  uneasiness  should  arise,  and  that  it  should  be  asked  why  the  Formal 
Articles  had  been  severed  from  the  Conventions;  this  was  authorised,  as  I  have  just 
explained,  by  a  decision  taken  in  general  for  all  the  Conventions. 

You  now  have  the  Formal  Articles  before  you,  but  I  would  ask  you  again  to 
postpone  the  discussion  on  them  until  a  final  text  has  been  established  for  all  the 
Conventions,  in  view  of  the  fact  that  these  Formal  Articles  will  apply  to  all  of  them. 
I  propose  passing  without  delay  to  the  discussion  of  the  Technical  Articles  or  Regula- 
tions, on  the  understanding,  however,  that  until  the  Formal  Articles  have  been  drafted, 
approved  and  signed,  the  Convention  will  not  be  valid.  It  will  only  become  so  when 
we  are  all  in  agreement,  and  when  every  point  in  connection  with  the  Conventions  has 
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been  explained.  Any  enquiries  will  be  welcomed  by  the  Officers  of  the  Conference, 
who  will  endeavour  to  satisfy  them  in  such  a  way  as  will  not  leave  any  Delegate  in 
doubt  upon  any  point.     There  should  be  no  kind  of  mystery  upon  the  subject. 

If  there  is  no  objection,  we  will  now  read  the  Technical  Articles,  but  they  will  only 
come  into  force  when  all  the  Formal  Articles  have  been  studied  by  the  Conference  with 
the  utmost  freedom  and,  I  hope,  in  all  sincerity. 

M.  Ortuno  will  now  speak. 

M.  ORTUNO  (Spain  ;  speaking  in  French).  —  In  view  of  the  President's  remarks, 
1  will  endeavour  to  be  brief,  and  I  shall  be  considerably  aided  in  this  to-day  by  the  expla- 
nations which  he  has  been  good  enough  to  give  us  on  the  question  which  I  raised  at 
the  last  meeting.  I  must  explain,  however,  that  when  I  spoke  on  that  occasion  I  had 
before  me  a  document  bearing  the  title  Draft  Convention,  whereas  upon  reading  the 
first  and  following  articles,  I  found  that  the  word  Regulations  had  been  used,  and  I 
had  no  further  information  on  the  subject.  Sir  Cecil  Hurst  was  good  enough  to  reply 
to  my  enquiry,  the  import  of  which  was  quite  clear  to  the  Conference.  I  asked  to 
speak  in  order  to  say  something  about  the  powers  which  I  consider  a  Drafting  Com- 
mittee should  possess,  the  procedure  to  be  followed, — in  fact,  to  discuss  the  whole 
question.  The  Conference  called  a  certain  document  a  Convention,  and  handed  it 
over  to  a  Drafting  Committee,  which,  without  any  apparent  reason  for  so  doing,  handed 
us  back  a  document  entitled  Regulations, — a  totally  different  thing.  This  morning, 
however,  I  have  received  the  remaining  document  mentioned  by  the  President.  We 
were  told  by  Sir  Cecil  Hurst  that  the  Regulations  formed  only  a  part  of  the  Convention, 
and  that  the  latter  contained  besides  certain  formal  articles,  and  now  the  President 
quite  rightly  substituted  for  the  word  Regulations  the  words  Technical  Articles.  I  think 
it  would  be  preferable,  and  would  avoid  confusion,  to  speak  of  the  Convention 
as  consisting  of  Formal  Articles  and  Technical  Articles.  However,  the  Conference 
is  now  in  possession  of  the  facts,  and  we  shall  know  shortly  whether  it  accepts  this  view. 

On  looking  over  the  Formal  Articles  just  now,  I  gained  the  impression  that  the 
fact  of  signing  the  Convention  implies  a  formal  engagement  to  observe  in  their  entirety 
the  terms  of  the  Regulations  or  Technical  Articles.  It  seems  to  me  that  the  matter  is 
now  one  of  secondary  importance,  and  involves  a  question  of  form  rather  than  one 
of  substance.  Personally,  therefore,  I  see  no  objection  to  accepting  this  new  form 
for  the  Convention,  and  would  only  suggest  that  we  try  to  find  another  word  than 
the  word  Regulations,  which  may,  I  think,  lead  to  confusion. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  should  have  liked  to  make 
some  remarks  on  the  basic  point  of  the  question,  but  if  the  Conference  accepts  your 
proposal  to  postpone  the  matter,  1  will  reserve  my  observations  for  the  present. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Is  the 
word  Regulations  likewise  reserved?     I  do  not  consider  it  a  suitable  word. 

THE  PRESIDENT  (speaking  in  French).  —  1  really  think,  after  the  remarks  made 
by  MM.  Orturio  and  Winiarski,  there  can  be  no  further  objection  to  reserving  the  word 
Regulations  until  later  in  the  hope  of  finding  a  better  word.  What  is  Sir  Cecil  Hurst's 
opinion? 

Sir  Cecil  HURST  (Great  Rritain;  speaking  in  French).  —  Certainly.  Let  us 
postpone  the  matter,  and  try  to  find,  if  possible,  a  synonym  which  will  give  satisfaction. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  suppose  we  shall  also  reserve 
the  expression  High  Contracting  Parties? 

THE  PRESI  DENT  (speaking  in  French).  —  Certainly.  The  Officers  of  the  Confer- 
rence  will  see  to  it  that  the  words  High  Contracting  Parties  are  retained  until  the  formal 
articles  are  discussed. 
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M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  Will  the  other  conventions 
be  drafted  in  the  same  way  by  the  Drafting  Committee? 

THE  PRESIDENT  (speaking  in  French).  —  They  will  be  drawn  up  in  the  same 
way,  the  questions  as  to  the  term  High  Contracting  Parties  and  as  to  the  Regulations 
being  reserved. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  May  I  ask 
what  the  powers  of  the  Drafting  Committee  are?  Without  consulting  the  other  Com- 
mittees, they  have  drawn  up  texts  completely  changing  the  form  of  the  instrument, 
and  giving  the  character  of  Regulations  to  what  has  hitherto  been  treated  as  a  Conven- 
tion. I  have  never  heard  that  a  Drafting  Committee  could,  on  its  own  initiative, 
modify  the  substance  or  the  form  of  matters  referred  to  it,  unless  this  is  done  in  accord- 
ance with  decisions  taken  by  the  Committee  which  referred  the  matters  in  question. 

THE  PRESIDENT  (speaking  in  French).  — The  Drafting  Committee  has  no  powers 
of  its  own.  It  proffers  its  help  and  advice  to  the  Conference,  but  the  Conference 
remains  supreme  in  everything.  We — the  Officers  of  the  Conference  and  the 
legal  experts — are  endeavouring  to  arrive  at  a  form  of  words  to  submit  to  you,  but 
the  powers  and  the  authority  of  the  Drafting  Committee  are  absolutely  nil;  should  the 
Conference  be  dissatisfied  with  any  detail  of  the  work  done,  it  has  an  absolute  right 
of  veto.  We  are  grateful  to  the  Drafting  Committee  for  their  assistance,  but  we  must 
remember  that  it  is  friendly  aid  and  nothing  else. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  Thank  you. 
But  if  this  Drafting  Committee,  which  has  no  authority,  makes  important  changes 
in  the  documents  which  we  refer  to  it,  we  shall  be  under  the  necessity  of  discussing 
them  a  second  time,  and  referring  them  once  again  for  examination  to  a  Sub-Committee. 
We  shall  never  come  to  an  end.  The  Drafting  Committee  ought  to  confine  itself  to 
making  the  necessary  corrections  in  the  documents  referred  to  it,  and  should  not  pro- 
pose important  changes. 

THE  PRESIDENT  (speaking  in  French).  —  I  can  assure  you  that  the  Drafting 
Committee,  which  has  worked  under  the  Chairmanship  of  your  President,  is  most 
careful  to  respect  the  decisions  taken  by  this  Assembly.  If  there  has  been  any  mistake, 
it  is  I  who  must  make  my  apologies,  and  I  assure  you  that  we  will  do  our  best  from 
now  onwards  to  fall  in  with  your  desires.     This  will  appear  in  the  records  of  the  meeting. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  Thank  you, 
Mr.  President;  my  remarks  were  only  intended  to  avoid  any  repetition  in  the  work. 


DISCUSSION  OF  ARTICLE  1  (contd.) 

We  can  now  proceed  to  discuss  the  Technical  Articles.  We  had  read  Article  1  (1) 
and  had  paused  at  the  word  Regulations.  As  this  word  is  reserved,  after  reading  the 
Article  I  will  ask  whether  anyone  has  anything  to  say  concerning  the  remainder  of 
the  text,  which  reads  as  follows  : 

Persons,  baggage  and  goods,  and  also  vessels,  coaching  and  goods  stock,  and  other  means 
of  transport,  shall  be  deemed  to  be  in  transit  across  territory  under  the  sovereignty  or  autho- 
rity of  one  of  the  Contracting  States,  when  the  passage  across  such  territory,  with  or  without 
transhipment,  warehousing,  breaking  bulk,  or  change  in  the  mode  of  transport,  is  only  a  por- 
tion of  a  complete  journey,  beginning  and  terminating  beyond  the  frontier  of  the  State  across 
whose  territory  the  transit  takes  place. 

Traffic  of  this  nature  is  termed  in  these  Regulations  traffic  in  transit.    . 


(1)  See  p.  216. 
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M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  wish 
to  draw  the  attention  of  the  Conference  to  a  proposal  made  by  our  delegation  upon  a 
question  of  principle,' — that  of  the  exclusion  of  vessels  from  the  Transit  Convention. 
I  refer  to  the  sentence  :  when  the  passage...  beginning  and  terminating  beyond  the  frontier 
of  the  State  across  whose  territory  the  transit  takes  place.  A  vessel  cannot  possibly  ful- 
fil the  conditions  contained  in  this  definition  of  transit,  because  the  present  Convention 
regulates  transit,  whether  by  waterway  or  railway;  transit  by  river,  and  that  alone, 
is  regulated  by  the  Waterways  Convention.  During  the  meetings  of  the  Committee 
we  asked  for  the  omission  of  the  word  vessels,  which  should  only  appear  in  the  Water- 
ways Convention.  I  make  this  remark  to  fulfil  a  two-fold  duty- — that  of  carrying  out 
the  instructions  given  me  by  my  Government  and  that  of  suggesting  a  course  calcu- 
lated to  avoid  many  difficulties  in  the  future.  If  the  Conference  cannot  see  its  way 
to  agree  with  us,  I  should  like  my  observations  to  appear  in  the  Final  Act.  This 
is  one  of  the  points  not  mentioned  in  M.  Neujean's  Report. 

M.  NEUJEAN  (Belgium,  Rapporteur;  speaking  in  French).  —  In  drawing  up  my 
Report,  1  did,  in  fact,  wonder  whether  it  would  not  be  best  to  reproduce  everything 
that  was  in  the  records  of  the  meeting, — a  much  simpler  eourse  both  for  myself  and  those 
who  collaborated  with  me.  We  agreed,  however,  to  summarise  the  discussion,  giving 
special  prominence  to  those  matters  which  had  occupied  the  attention  of  the  Com- 
mittee for  the  longest  time.  Thus,  certain  questions  are  given  special  mention  in  my 
Report.  If  I  did  not  see  fit  to  mention  the  Serbian  Delegate's  remark  on  the  subject 
of  vessels,  it  was  because,  after  discussing  the  question,  the  Committee  decided  almost 
unanimously  to  reject  the  proposal.  If  the  Honourable  Member  insists  that  the  inci- 
dent should  appear  in  the  Report,  I  am  willing  to  give  him  satisfaction,  but  in  that 
case  it  is  to  be  feared  that  other  delegations,  which  have  raised  questions  of  the  same 
kind,  or  even  of  quite  a  different  kind,  will  likewise  demand  the  inclusion  of  their  obser- 
vations in  the  Report. 

M.  POL1TIS  (Greece;  speaking  in  French).  —  Certainly  they  would. 

M.  NEUJEAN  (Belgium;  speaking  in  French).  —  In  that  case  it  will,  in  my  opin- 
ion, be  most  regrettable  that  the  Conference  imposed  this  task  on  the  Rapporteur 
and  all  those  who  have  toiled  at  it  day  after  day. 

THE  PRESIDENT  (speaking  in  French).  —  Does  anyone  else  wish  to  speak  on 
Article  1? 

Article  1  was  adopted. 

DISCUSSION  OF  ARTICLE  2 

I  will  now  read  Article  2  : 

Subject  to  the  other  provisions  of  these  Regulations,  the  measures  taken  by  States  for 
regulating  and  forwarding  traffic  across  territory  under  their  sovereignty  or  authority  shall 
facilitate  free  transit  by  rail  or  waterway  on  routes  in  use  convenient  for  international  transit. 
No  distinction  shall  be  made  which  is  based  on  the  nationality  of  persons,  the  flag  of  vessels, 
the  place  of  origin,  departure,  entry,  exit  or  destination,  or  on  any  circumstances  relating 
to  the  ownership  of  goods  or  of  vessels,  coaching  or  goods  stock  or  other  means  of  transport. 

In  order  to  ensure  the  application  of  the  provisions  of  this  Article,  Contracting  States 
will  allow  transit  in  accordance  with  the  customary  conditions  and  reserves  across  their  terri- 
torial waters. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  What  is 
the  meaning  of  the  words  customary...  reserves  at  the  end  of  the  Article?  Is  this  a 
reference  to  the  reserves  existing  before  the  war? 

THE  PRESIDENT  (speaking  in  French).  — ■  Agreement  was  reached  on  this  text 
both  in  Sub-Committee  and  in  Committee.     Do  the  terms  employed  seem  obscure? 
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M.  BONNET  (France;  speaking  in  French). —  We  intended  in  particular  to  reserve 
for  customs  authorities  the  right  of  search. 

THE  PRESIDENT  (speaking  in  French).  —  The  reference  is  specially  to  the  right 
of  search  in  the  case  of  officials  hoarding  vessels  for  the  purpose  of  ensuring  that  every- 
thing is  in  order.     The  matter  will  be  mentioned  in  the  records  of  the  meetings. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  was  a  Member  of  the  Sub-Commit- 
tee. This  provision  was  suggested  by  M.  Serruys,  who  is  a  recognised  authority  on 
the  matter,  and  the  intention  was  to  reserve  not  only  customs  rights,  but  also  fishing 
rights  or  any  other  special  regulations  enacted  by  particular  States. 

THE  PRESIDENT  (speaking  in  French).  —  This  explanation  is  clearer  than  my 
own  and  must  appear  in  the  record  of  the  meeting. 
I  will  put  the  Article  to  the  vote. 

Article  2  was  adopted. 


DISCUSSION  OF  ARTICLE  3 

1  will  now  read  Article  3  : 

Traffic  in  transit  shall  not  be  subject  to  any  special  dues  in  respect  of  transit  (including 
entry  and  exit).  Nevertheless,  on  such  traffic  in  transit  there  may  be  levied  dues  intended 
solely  to  defray  expenses  of  supervision  and  administration  entailed  by  such  transit.  The 
rate  of  any  such  dues  must  correspond  as  nearly  as  possible  with  the  expenses  which  they 
are  intended  to  cover,  and  the  dues  must  be  imposed  under  the  conditions  of  equality  laid 
down  in  the  preceding  Article,  except  that  on  certain  routes,  such  dues  may  be  reduced  or 
even  abolished  on  account  of  differences  in  the  cost  of  supervision. 

M.  SINIGALIA  (Italy  speaking  in  French).  —  At  the  end  of  the  article,  it  would 
be  better  to  say  ces  droits  et  taxes  pourront  etre  reduits  instead  of  ces  droits  ou  taxes 
pourront  etre  re'duits. 

THE  PRESIDENT  (speaking  in  French).  —  There  is  a  shade  of  difference  in  the 
two  meanings;  the  word  ou  should  be  retained  to  show  that  we  are  not  considering 
these  two  classes  of  dues  as  a  whole,  but  as  alternatives. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  should 
like  to  draw  attention  to  the  expression  traffic,  which  has  taken  the  place  of  the  words 
persons,  luggage,  goods,  etc.  Is  the  word  traffic  a  good  and  adequate  rendering  of  the 
words  persons,  luggage,  goods,  etc.  ?    This  point  might  be  noted  in  the  records. 

THE  PRESIDENT  (speaking  in  French).  —  It  shall  be  done.  The  original  text 
stands  to  show  the  meaning  of  the  word  traffic,  whilst  in  the  general  provision  on 
traffic  in  transit  it  is  understood  that  the  word  traffic  includes  all  traffic  in  transit. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State ;  speaking  in  French).  —  It  would 
be  desirable  to  change  the  word  ou  to  et  in  accordance  with  the  request  of  the  Italian 
Delegation. 

THE  PRESIDENT  (speaking  in  French).  —  No;  the  text  proposed  by  the  Draft- 
ing Committee  is  better  on  this  point. 

Sir  Cecil  HURST  (Great  Britain;  speaking  in  French).  —With  regard  to  M.  Avra- 
movitch's  remark  on  the  subject  of  the  words  traffic  in  transit  at  the  beginning  of  Ar- 
ticle 3,  may  I  refer  you  to  the  last  paragraph  of  Article  1,  where  you  will  find  a  defini- 
tion of  these  words.  This  paragraph  was  added  by  the  Drafting  Committee  on  a  pro- 
posal, made  by  the  legal  experts,  to  add  the  following  paragraph  toArticle  1  :  traffic 
of  this  nature  is  termed  in  these  Regulations  traffic  in  Transit. 
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The  legal  experts  desired  the  Drafting  Committee  to  adopt  this  text  in  order  to 
simplify  the  wording  of  all  the  Technical  Articles,  but  the  meaning  of  the  words  traffic 
in  transit  is  sufficiently  defined  by  the  last  paragraph  of  Article  1. 

THE  PRESIDENT  (speaking  in  Erench).  —  May  I  say  once  for  all  that  the  words 
traffic  in  transit  as  defined  in  Article  1  cover  all  kinds  of  traffic. 

If  there  are  no  further  objections,  I  will  put  Article  3  to  the  vote. 

Article  3  was  adopted. 


DISCUSSION  OF  ARTICLE  4 


1  will  now  read  Article  4  : 

The  Contracting  States  undertake  to  apply  to  traflic  in  transit  on  routes  operated  or 
administered  by  the  State  or  under  concession,  whatever  may  be  the  place  of  departure  or 
destination  of  the  traffic,  tariffs  which,  having  regard  to  the  conditions  of  the  traffic  and  to 
considerations  of  commercial  competition  between  routes,  are  reasonable  as  regards  both 
their  rates  and  the  method  of  their  application.  These  tariffs  shall  be  so  fixed  as  to  facilitate 
international  traflic  as  much  as  possible.  No  charges,  facilities  or  restrictions  shall  depend, 
directly  or  indirectly,  on  the  nationality  or  ownership  of  the  vessel  or  other  means  of  transport 
on  which  any  part  of  the  complete  journey  Jus  been  or  is  to  be  accomplished. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  have  only  one  very  small 
observation  to  make  on  the  English  version  of  Article  4.  At  the  beginning  of  this 
article  the  words  routes  operated  seem  to  me  to  be  rather  an  awkward  rendering  of  the 
words  voies  exploitees,  but  I  cannot  for  the  moment  suggest  better  words.  Would  it 
not  be  possible  to  adopt  these  articles,  whilst  reserving  this  expression? 

THE  PRESIDENT  (speaking  in  French).  —  We  will,  then,  reserve  these  words  in 
the  English  text. 

I  put  Article  4  to  the  vote. 

Article  4  was  adopted. 


DISCUSSION  OF  ARTICLE  5 


I  will  now  read  Article  5  : 

No  Contracting  Slate  shall  be  bound  by  these  Regulations  to  alford  transit  for  passengers 
whose  admission  into  its  territory  is  forbidden,  or  for  goods  of  a  kind  of  which  the  importa- 
tion is  prohibited,  either  on  grounds  of  public  health  or  security,  or  as  a  precaution  against 
diseases  of  animals  or  plants. 

Each  Contracting  State  shall  be  entitled  to  lake  reasonable  precautions  to  ensure  (hat 
persons,  baggage  and  goods,  particularly  goods  which  are  the  subject  of  a  monopoly,  and  also 
vessels,  coaching  and  good  stock  and  other  means  of  transport,  are  really  in  transit,  as  well 
as  to  ensure  that  passengers  in  transit  are  in  a  position  to  complete  their  journey,  and  to  pre- 
vent the  safety  of  the  routes  and  means  of  communication  being  endangered. 

Nothing  in  these  Regulations  shall  affect  the  measures  which  one  of  the  Contracting  Slates 
may  feel  called  upon  to  take  in  pursuance  of  general  international  Conventions  to  which  it  is 
a  party,  or  which  may  be  concluded  hereafter,  particularly  Conventions  concluded  under  the 
auspices  of  the  League  of  Nations,  relating  to  the  transit,  export  or  import  of  particular  kinds 
of  articles,  such  as  opium  or  other  dangerous  drugs,  arms  or  the  produce  of  fisheries,  or  in 
pursuance  of  general  Conventions  intended  to  prevent  any  infringement  of  the  rights  of  indus- 
trial, literary  or  artistic  property,  or  relating  to  false  marks,  false  indications  of  origin,  or 
other  methods  of  unfair  competition. 

Any  haulage  service  established  as  a  monopoly  on  Waterways  used  for  transit  must  lie  so 
organised  as  not  to  hinder  the  transit  of  vessels. 

Sir  Louis  KERSHAW  (India).  —  In  the  English  text  of  the  Article  1  find  the  words 
reasonable  precautions  as  a  translation  of  the  French  words  precautions  rtfeessaires. 
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THE  PRESIDENT  (speaking  in  Erench).  —  The  rendering  of  the  word  reasonable 
by  the  word  n&cessaires  was  suggested  by  Sir  Hubert  Llewellyn  Smith  at  the  Drafting 
Committee,  and  I  hope  the  Indian  Delegate  will  accept  it.  His  remark  will  be  register- 
ed in  the  records  of  the  meeting. 

I  will  put  Article  5  to  the  vote. 

Article  5  was  adopted. 


DISCUSSION  OF  ARTICLE  6 


I  will  now  read  Article  6  : 

These  Regulations  do  not  of  themselves  impose  on  any  of  the  Contracting  States  a  fresh 
obligation  to  grant  freedom  of  transit  to  the  nationals  and  their  baggage,  or  to  the  flag  of  a 
non-Contracting  State,  nor  to  the  goods,  nor  to  coaching  and  goods  stock  or  other  means  of 
transport  coming  or  entering  from,  or  leaving  by,  or  destined  for  a  non-Contracting  State, 
except  when  a  valid  reason  is  shown  for  such  transit  by  one  of  the  other  Contracting  States 
concerned.  It  is  understood  that  for  the  purposes  of  this  Article,  goods  in  transit  under  the 
flag  of  a  Contracting  State  shall,  if  no  transhipment  takes  place,  benefit  by  the  advantages 
granted  to  that  flag. 

Has  anyone  any  remarks  to  make  on  Article  6? 
I  will  now  put  the  Article  to  the  vote. 

Article  6  was  adopted. 


DISCUSSION  OF  ARTICLE  7 


I  will  now  read  Article  7  : 

The  measures  of  a  general  or  particular  character  which  a  Contracting  St  ate  is  obligedto 
take  in  case  of  an  emergency  affecting  the  safety  of  the  State  or  the  vital  interests  of  the  coun- 
try, may,  in  exceptional  cases,  involve  a  deviation  from  the  provisions  of  the  above  Articles; 
it  being  understood  that  the  principle  of  freedom  of  transit  must  be  observed  to  the  utmost 
possible  extent. 

M.  BIGNAMI  (Italy;  speaking  in  Erench).  —  It  is  understood  that  Article  7  is 
defined  by  the  Rapporteur  when  he  states  that  Article  7...  now  allows  the  imposition 
of  restrictions  on  freedom  of  transit  whenever  the  vital  interests  of  a  country  are  involved. 
It  is  essential  that  this  should  be  the  interpretation  given  to  the  text. 

THE  PRESIDENT  (speaking  in  French).  —  It  is  understood  that  the  Report  to 
which  M.  Bignami  has  just  alluded  will  be  published,  and  the  text  of  Article  7  will 
be  defined  by  the  commentary  he  has  just  quoted. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  Thank  you,  Mr.  President;  that 
will  make  the  text  much  clearer. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  It  would  perhaps  be  well 
to  bring  the  terms  of  the  Report  into  line  with  the  relevant  portion  of  Article  15  of 
the  Draft  Convention  on  Waterways. 

THE  PRESIDENT  (speaking  in  French).  —  This  shall  be  done.  The  text  of  the 
Waterways  Convention  reads  :  for  a  period  as  short  as  possible.  The  two  versions  will 
be  identical. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  Thank  you,  Mr.  President. 

TKAHSH  15 
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THE  PRESIDENT  (speaking  in  French).  —  Are  there  any  further  remarks  on  the 
subject  of  Article  7? 
.     I  will  put  it  to  the  vote. 

Article  7  was  adopted. 


DISCUSSION  OF  ARTICLE  8 


1  will  now  read  Article  8  : 

These  Regulations  do  not  prescribe  the  rights  and  duties  of  belligerents  and  neutrals  in 
time  of  war.  The  Regulations  shall,  however,  continue  in  force  in  time  of  war  so  far  as  such 
rights  and  duties  permit. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  ■ —  The  second  part  of  this 
Article,  consisting  of  a  Recommendation  which  was  to  form  an  integral  part  of  the 
Article,  has  obviously  been  omitted. 

M.  CARL1N  (Switzerland;  speaking  in  French).  —  May  I  follow  up  M.  Vallotton's 
remarks  by  observing  that  the  Recommendation  for  which  we  voted  has  certainly 
been  omitted.  1  may  recall  that  it  read  as  follows  : 

The  Conference  recommends  that  the  League  of  Nations  shall,  as  soon  as  possible,  invite 
its  members  to  meet  with  a  view  to  drawing  up  new  Conventions  for  the  regulation  of  the 
Rights  and  Duties  in  regard  to  transit  of  belligerents  and  neutrals  in  time  of  war. 

This  Recommendation  was  appended  to  Article  8  as  a  compromise,  in  order  to 
allow  of  the  acceptance  by  certain  States  of  the  first  paragraph  as  submitted  to  the 
Plenary  Committee  by  the  Sub-Committee.  It  was  at  the  meeting  of  March  22nd 
that  the  Plenary  Committee  of  the  Conference,  under  the  chairmanship  of  M.  Loudon, 
dealt  with  the  question.  The  impression  gathered  from  the  records  of  that  meeting, 
which  I  have  here  before  me,  was  undeniably  that  the  Recommendation  was  to  be 
embodied  in  the  Article,  whereas  the  Drafting  Committee  has  made  no  reference 
whatever  to  it.  Of  course  it  may  quite  conceivably  be  considered  that  a  Convention 
cannot  logically  include  a  Recommendation,  and  it  was  probably  this  consideration 
which  gave  rise  to  the  decision  of  the  Drafting  Committee. 

THE  PRESIDENT  (speaking  in  French).  —  This  Recommendation  was  yesterday, 
at  my  request,  relegated  to  the  Final  Protocol.  I  drew  the  attention  of  the  Conference 
to  the  question  whether  the  two  Recommendations  which  have  been  adopted  should 
be  separated  from  the  text  of  the  Convention.  These  two  Recommendations  were 
not  omitted  at  all.     They  have  been  adopted  for  insertion  in  the  Final  Protocol. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  May  I  thank  the  President  for 
his  explanation?  It  cannot,  however,  be  denied  that  in  the  draft  Regulations  at 
present  under  discussion,  the  Recommendation  is  actually  omitted.  My  point  is  this  : 
the  general  impression  was  that  this  Recommendation  would  appear  in  Article  8, 
and  would  form  one  of  its  paragraphs;  if  my  colleagues  will  consult  the  records  of  the 
meeting  of  March  22nd,  they  will,  I  think,  agree  with  me.  As  I  said  just  now,  the 
Drafting  Committee  may  indeed  have  considered  that  a  Recommendation  could  not 
well  be  embodied  in  Article  8.  1  would  recall,  nevertheless,  that  some  Conventions, 
particularly  the  one  on  Railways,  consist  entirely  of  Recommendations,  every  Article 
beginning  with  the  words  The  Contracting  States  consider  it  desirable...  For  this 
reason  I  fail  to  see  the  objection  to  including  the  Recommendation  in  the  Article  itself 
in  some  such  form  as  the  following  :  The  Contracting  States  consider  it  highly  desirable 
that  the  League  of  Nations...  May  I  recall  the  fact  that  this  Recommendation  was 
adopted  at  the  meeting  of  March  22nd  by  a  large  majority, — twenty-three  votes  to 
five.  Should  the  Conference,  however,  still  see  an  objection  to  including  it, — the 
contention  of  the  Drafting  Committee  having  perhaps  more  force  when   applied   to 
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Technical  Regulations  than  to  a  Convention,  —I  should  be  willing,  speaking  on  behalf 
of  the  Swiss  Delegation,  to  declare  myself  satisfied  if  the  Recommendation  were 
included  in  the  Final  Protocol. 

THE  PRESIDENT  (speaking  in  French).  —  The  Recommendation  will  now  be 
inserted  in  the  Final  Protocol,  and  not  merely  in  the  records  of  the  meeting. 

If  no-one  has  any  further  observations  to  make  on  the  subject  of  Article  8,  I  will 
put  it  to  the  vote. 

Article  8  was  adopted. 


DISCUSSION  OF  ARTICLE  9 

I  will  now  read  Article  9  : 

These  Regulations  do  not  impose  upon  a  Contracting  State  any  obligations  conflicting 
with  its  rights  and  duties  as  a  Member  of  the  League  of  Nations. 

Has  no-one  any  remarks  to  make  on  Article  9?     1  will  put  it  to  the  vote. 
Article  9  was  adopted. 

DISCUSSION  OF  ARTICLE  10 

1  will  now  read  Article  10  : 

The  coming  into  force  of  these  Regulations  will  not  abrogate  treaties,  conventions  and 

agreements  on  questions  of  transit  concluded  by  Contracting  States  before 1921  (subject, 

however,  to  Article  19  of  the  Covenant). 

In  consideration  of  such  agreements  being  kept  in  force,  Contracting  States  undertake, 
either  on  the  termination  of  the  agreement  or  when  circumstances  permit,  to  introduce  into 
agreements  so  kept  in  force  which  contravene  the  provisions  of  these  Regulations  the  modi- 
fications required  to  bring  them  into  harmony  with  such  provisions,  so  far  as  the  geographical 
economic  or  technical  circumstances  of  the  countries  or  areas  concerned  allow. 

Contracting  States  also  undertake  not  to  conclude  in  future  treaties,  conventions  or  agree- 
ments which  are  inconsistent  with  the  provisions  of  these  Regulations,  except  when  geograph- 
ical, economic  or  technical  considerations  juslify  exceptional  deviations  therefrom. 

Furthermore,  Contracting  States  may  in  matters  of  transit  enter  into  regional  understand- 
ings consistent  with  the  principles  of  these  Regulations. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  In  order  to  bring  Articles  1 
and  2  into  complete  agreement  with  each  other,  I  propose  that  at  the  beginning  of  the 
second  paragraph,  for  the  words  in  the  French  text  en  raison  de  ce  maintien  should  be 
substituted  the  words  en  raison  de  cette  non-abrogation.  There  is  no  mention  in  the 
first  paragraph  of  agreements  remaining  in  force,  only  of  their  not  being  cancelled. 
It  seems  to  me  that  the  wording  I  have  suggested  would  be  better. 

THE  PRESIDENT  (speaking  in  French).  —  It  is  certainly  better  from  the  point 
of  view  of  the  French;  it  is  more  accurate. 

M.  SCASS1  (Greece ;  speaking  in  French).  —  Would  not  the  wording  be  still  better 
if  for  the  words  en  raison  du  maintien  we  substituted  the  words  en  consequence? 

THE  PRESIDENT  (speaking  in  French).  —  It  would  certainly  be  preferable. 

M.  LANK  AS  (Czecho-Slovakia;  speaking  in  French).  —  A  little  further  on  we 
have  accords  ainsi  maintenus,  and  I  therefore  consider  it  would  be  better  to  keep 
the  word  maintien. 
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THE  PRESIDENT  (speaking  in  French).  —  The  word  mainlenu  here  is  French; 
the  word  maintien  is  not.  The  words  en  consequence  which  have  been  proposed  appear 
to  me  to  give  satisfaction. 

M.  BIGNAMI  (Italy)  (speaking  in  French).  —  I  do  not  think  we  can  make  the  pro- 
posed change,  because  the  second  paragraph  does  not  follow  on  from  the  first. 

Sir  Cecil  HURST  (Great  Britain).  —  There  would  certainly  be  a  discrepancy  be- 
tween the  English  and  French  texts,  because  the  expression  en  consequence  is  weaker 
than  the  English  expression  in  consideration  of. 

THE  PRESIDENT  (speaking  in  French).  —  As  several  delegates  seem  to  be  of 
opinion  that  the  text  would  not  be  so  clear  if  the  expression  en  consequence  were  employ- 
ed, the  Conference  might  adopt  M.  Carlin's  motion  to  substitute  for  the  words  du  main- 
tien the  words  de  cette  non-abrogation. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  Who  is  going  to  lix  the  date 
at  present  left  blank  in  the  first  paragraph  of  this  article? 

THE  PRESIDENT  (speaking  in  French).  —  The  question  has  been  under  consider- 
ation by  the  Officers  of  the  Conference,  but  the  choice  of  the  date  has  been  left  to  the 
Conference.  We  are  inclined  to  think  that  the  best  date  would  be  May  1st,  1921, 
and  we  therefore  propose  it. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  The  best  date  would 
be  to-day. 

THE  PRESIDENT  (speaking  in  French).  —  We  might  choose  the  date  of  signature, 
but  not  to-day's  date. 

M.  CARLIN  (Switzerland).  —  May  1st  seems  to  me  rather  too  near  at  hand.  The 
intention  of  the  Conference  is  to  maintain  in  force  any  agreements  which  might  be 
entered  into  before  the  coming  into  force  of  the  Convention  to  which  these  Regulations 
will  be  appended.  In  my  opinion  it  is  difficult  to  fix  a  date  since,  according  to  the  text, 
the  Convention  will  not  come  into  force  until  it  has  been  signed  by  five  Powers. 

THE  PRESIDENT  (speaking  in  French).  —  You  have  the  choice  of  three  dates  : 
a  fixed  date,  the  date  of  signature  or  the  date  of  the  coming  into  force  of  the  Convention. 
The  best  one  is  the  date  of  signature,  because  from  that  time  onward  the  States  will 
have  had  due  notice. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  hope  that  the  Conference 
will  decide  to  insert  a  fixed  date,  and  not  the  date  of  signature  of  the  Convention  or 
the  date  at  which  it  comes  into  force.  Both  these  dates  are  at  present  doubtful,  and 
it  is  of  the  greatest  importance  that  the  date  in  this  article  should  not  allow  of  any 
evasion  of  its  terms  by  the  conclusion  of  Conventions  between  the  present  time  and 
the  date  fixed.  Personally,  I  should  greatly  prefer  the  present  date,  as  was  suggest- 
ed by  the  Roumanian  Delegate,  or  a  date  in  the  past,  such  as  April  1st,  which  would 
certainly  prevent  any  evasion  of  the  kind  I  have  just  mentioned.  But  as  a  compromise 
1  should  be  prepared  to  agree  to  May  1st.  We  want  to  prevent  the  possibility  of  the 
conclusion,  during  the  interval,  of  understandings  which  would  then  benefit  by  the  sti- 
pulations of  Article  10  with  regard  to  existing  Conventions;  for  it  was  clearly  neither 
our  own  intention  nor  that  of  the  Sub-Committee  to  give  to  Conventions  concluded 
after  the  discussion  at  Barcelona  the  benefit  accorded  to  Conventions  already  exist- 
ing. 

M.  MATSUDA  (Japan;  speaking  in  French).  —  Witli  regard  to  Article  10,  our 
Delegation  declared  that  it  would  not  agree  that  treaties  should  be  kept  in  force  when 
they  were  contrary  to  the  principles  of  the  Convention.     I  received  instructions  to 
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this  effect  from  my  Government,  and  communicated  with  them,  and  to-day,  actuated 
by  a  spirit  of  conciliation,  we  are  prepared  to  accept  the  article.  If,  however,  an  inde- 
terminate form  of  words  were  proposed  for  the  date  in  question,  whereby  treaties 
might  be  concluded  before  the  date  of  the  coming  into  force  of  the  Convention, — if 
it  were  proposed,  for  instance,  that  the  terms  of  this  Convention  should  not  be  applied 
until  next  year,  or  even  several  years  later, — we  could  not  accept  this,  because  it  would 
be  contrary  to  the  principles  which  we  desire  to  see  applied.  I  therefore  support 
the  motion  of  the  President,  seconded  by  Sir  Hubert  Llewellyn  Smith,  to  adopt  May  1st 
as  the  date. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  If  any  date  is  inserted 
in  this  article,  it  should  be  to-day's.  Paragraph  3  contains  the  following  words :  Con- 
tracting States  also  undertake  not  to  conclude  in  future...  To  me,  the  future  and  the 
past  are  separated  by  the  moment  at  which  we  are  speaking.  Then  there  is  another 
reason.  A  pledge  does  not  need  to  be  signed  in  order  to  become  valid,  and  the  docu- 
ment and  signature  together  are  the  concrete  proofs  that  an  engagement  has  been 
entered  into,  but  that  engagement  exists  from  the  moment  when  the  two  parties  have 
come  to  the  agreement.  In  this  case,  the  two  parties  are  States.  We  do  not  possess 
full  powers  to  pledge  our  Governments, — it  was  agreed  that  the  Convention  should 
be  adopted  subject  to  subsequent  ratification, — but  nevertheless  the  pledge  exists 
from  the  moment  when  the  vote  is  taken.  Certain  documents  may  indeed  be  signed 
afterwards,  in  order  to  exclude  any  possibility  of  dispute,  but  the  actual  pledge  exists 
from  the  moment  of  voting,  and  therefore,  from  that  moment  begins  the  future  time 
mentioned  in  paragraph  3;  and,  moreover,  agreements  made  after  that  moment  which 
are  contrary  to  the  provisions  of  this  Convention,  will  be  void  in  law.  I  do  not  see 
why  an  interval  should  be  allowed  during  which  conventions  could  be  concluded 
contravening  the  terms  of  the  present  one.  We  must  not  incur  the  risk  that  before 
May  1st  a  State  whose  representative  here  had  voted  for  the  Convention  should  con- 
clude a  Convention  of  a  contrary  nature.  If  a  special  date  is  not  appointed  in  the  first 
paragraph  of  this  article,  and  if  that  of  the  date  of  signature  is  adopted  instead,  the 
date  will  be  different  for  each  State,  for  every  State  will  not  sign  the  Convention  on  the 
same  date.  In  my  opinion,  the  date  we  choose  should  be  that  upon  which  all  the 
States  represented  here  voted  at  Barcelona  for  the  Convention. 

THE  PRESIDENT  (speaking  in  French).  —  I  consider  that  the  date  May  1st 
gives  us  a  convenient  via  media  which  conforms  to  all  the  requirements  we  have  just 
heard  expressed.     The  Conference  will  surely  be  able  to  accept  it. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —The  date  May  1st  should 
also  be  mentioned  in  paragraph  3,  since  the  "future"  is  mentioned  there. 

THE  PRESIDENT  (speaking  in  French).  —  The  "future''  signifies  any  time  after 
the  engagement  has  been  entered  into,  and  that  is  May  1st. 

M.  PLANAS-SUAREZ  (Venezuela;  speaking  in  French).  —  Under  the  terms 
of  No.  6  of  the  formal  articles,  the  Convention  will  not  come  into  force  until  it  has 
been  ratified  by  five  Powers,  and  the  exact  date  of  this  coming  into  force  will  be  ninety 
days  after  the  receipt  by  the  Secretary-General  of  the  fifth  ratification.  How,  then, 
can  we  now  fix  a  special  date  and  say  that  after  May  1st  certain  agreements  concluded 
between  States  will  be  invalid? 

THE  PRESIDENT  (speaking  in  French).  —  That  is  by  no  means  the  same  thing- 
The  date  which  we  are  now  fixing  has  nothing  to  do  with  the  actual  Convention,  or 
with  the  date  of  signature  of  the  Protocols. 

M.  PLANAS-SUAREZ  (Venezuela;  speaking  in  French).  —But  have  we  here  the 
power  to  fix  a  date  prior  to  the  coming  into  force  of  the  Convention? 
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THE  PRESIDENT  (speaking  in  French).  —  Certainly.  If  the  Convention  never 
came  into  force,  this  clause  would  be  void.  We  are  merely  fixing  the  date  after  which 
the  different  Powers  may  not  do  this  or  that. 

M.  PLANAS-SUAREZ  (Venezuela;  speaking  in  French).  —  I  should  have  thought 
that  the  date  to  be  inserted  in  this  Article  10  ought  to  be  subsequent  to,  or  at  least 
identical  wth,  that  of  the  coming  into  force  of  the  Convention. 

THE  PRESIDENT  (speaking  in  French).  —  The  Conference  will  realise  that  the 
first  paragraph  of  Article  10  has  no  connection  whatever  with  the  actual  fact  of 
the  Treaty  being  signed  :  it  is  merely  a  question  of  registering  the  promise  given  by 
the  different  Governments  not  to  conclude  other  conventions.  Naturally  if  the  Gov- 
ernments failed  to  ratify  the  Convention,  the  promise  would  lapse  automatically, 
but  that  does  not  relieve  us  of  the  necessity  of  choosing  a  moment  from  which  it  will 
date. 

M.  PLANAS-SUAREZ  (Venezuela;  speaking  in  French).  —  I  understand  your 
interpretation,  but  I  still  think  that  this  date  ought  to  be  subsequent  to  that  of  the 
coming  into  force  of  the  Convention. 

THE  PRESIDENT  (speaking  in  French).  —  The  Conference  will  give  its  verdict. 

M.  SCASSI  (Greece;  speaking  in  French).  —  I  think  it  would  be  nearer  our  intention 
to  choose  a  date  prior  to  the  coming  into  force  of  the  Convention,  for  instance  April 
1st.     Every  delegation  would  then  probably  be  satisfied. 

THE  PRESIDENT  (speaking  in  French).  —  In  any  case  the  date  must  be  an  arbi- 
trary one,  and  there  is  no  more  reason  for  choosing  April  1st  than  May  1st,  but  May  1st 
seems  to  me  to  have  the  most  support,  and  I  shall,  therefore,  propose  it. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  have  the  same  apprehensions 
as  the  Venezuelan  Delegate.  I  think  that  the  Conference  would  do  well  to  reflect  a 
little  before  pronouncing  upon  what  I  consider  a  serious  question.  States  are  not 
bound  until  ratification  has  taken  place,  and  it  may  happen  that  for  some  reason  or 
other  a  State  does  not  ratify  for  six  or  seven  months.  Would  there  not  be  a  certain 
danger  in  paralysing  the  whole  international  activities  of  the  various  Governments 
during  that  period?  The  fairest  method  would  appear  to  me  to  be  to  fix  a  date  sub- 
sequent to  ratification. 

THE  PRESIDENT  (speaking  in  French).  —  It  is  quite  clear  that,  if  a  State  does 
not  ratify,  no  engagement  exists.  If  a  State  wishes  to  ratify,  it  must  enter  into  the 
spirit  of  the  present  Convention  by  concluding  no  further  Conventions  after  such  and 
such  a  date. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  It  appears  to  me  dangerous  to 
allow  this  period  of  uncertainty. 

THE  PRESIDENT  (speaking  in  French).  —  Would  the  Conference  like  to  post- 
pone further  discussion  on  the  point  to  a  subsequent  meeting?  As  every  possible 
view  on  the  subject  seems  to  have  been  brought  to  light,  we  will  proceed  to  vote-  I 
put  the  following  question  to  the  vote  :  does  the  Conference  wish  to  defer  this  question 
of  the  date,  or  to  settle  it  now? 

The  Conference  decided  by  19  votes  to  9  to  vote  immediately  on  the  question  of  the  date. 

THE  PRESIDENT  (speaking  in  French).  —  I  put  to  the  vote  the  date  proposed,— 
May  1st. 
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M.  SCASSI  (Greece;  speaking  in  French).  —  Why  not  April  1st?  It  is  always 
better  to  be  cautious, — to  lock  the  door  and  take  the  key;  it  should  never  be  left  in  the 
lock. 

THE  PRESIDENT  (speaking  in  French).  —  The  voting  has  begun,  and  you  cannot 
speak  now. 

The  date  May  1st  was  adopted  by  19  votes  to  7. 

I  will  now  put  to  the  vote  Article  10  as  amended. 

Article  10  was  adopted. 

REQUEST  OF  THE  CHINESE  DELEGATE 

M.  TSANG-OU  (China;  speaking  in  French).  —  On  April  4th  the  Chinese  Dele- 
gation circulated  a  proposal  on  the  subject  of  the  interpretation  of  Article  10,  which 
is  of  great  importance  for  certain  countries,  particularly  our  own.  It  is  not  in  the 
form  of  a  statement  or  proposal  put  forward  by  the  Chinese  Government,  but  is  merely 
an  attempt  to  determine  the  exact  meaning  of  Article  10.     It  reads  as  follows  : 

It  is  agreed  that  the  opening  of  routes  of  communication  and  ports  which  are  to  be  avail- 
able for  free  transit  and  navigation  by  virtue  of  the  coming  into  force  of  the  Barcelona  Con- 
vention, must  not  be  interpreted  as  extending  in  any  way  the  rights  of  those  Contracting 
Powers  which  already,  by  the  terms  of  previous  treaties,  enjoy  preferential  treatment  upon 
certain  waterways  and  in  certain  ports  already  open  to  their  own  trade. 

On  routes  and  in  ports  newly  thrown  open  to  traffic,  only  the  regime  of  the  new  Conventions 
is  applicable  for  all  the  Powers  signatory  to  previous  treaties.  It  is  agreed  likewise  that  Con- 
tracting Powers  which  have  not  signed  previous  treaties  will  come  exclusively  under  the  regime 
of  the  new  Conventions,  no  distinction  being  made  between  waterways  and  ports  already 
opened  and  those  which,  in  virtue  of  this  regime,  will  be  open  to  international  traffic. 

May  I  remind  you  that  in  China  some  ports  are  open  to  foreign  commerce  and 
others  are  not?  If  the  Conference  agrees  with  my  interpretation  of  Article  10,  I  pro- 
pose to  insert  it  in  my  report  and  to  submit  it  to  my  Government,  which,  if  it  takes 
the  same  view  on  the  subject,  will  probably  apply  its  principles  retrospectively. 

I  will  also  request  that  this  interpretation  should  be  inserted  in  the  records  of  the 
meeting,  not  as  a  proposal  made  by  the  Chinese  Government,  but  simply  as  an  inter- 
pretative  passage. 

THE  PRESIDENT  (speaking  in  French).  —  It  is  agreed  that  the  Conference  will 
not  come  to  any  decision  without  knowing  the  views  of  the  Plenary  Committee.  I 
suggest  that  this  proposal  be  referred  for  examination  to  the  Plenary  Transit  Com- 
mittee, which  will  meet  this  afternoon  in  order  to  examine  M.  Bignami's  report  and 
the  Brazilian  proposal  (1). 

Sir  Cecil  HURST  (Great  Britain).  —  There  is  a  slight  error  in  the  English  text  of 
Article  10.  The  words  subject  however  to  Article  19  of  the  Covenant  have  been  inserted 
in  error.     They  do  not  appear  in  the  French  text. 

THE  PRESIDENT  (speaking  in  French).  —  Is  there  no  opposition? 
We  will  omit  from  the  English  text  the  last  words  of  the  first  paragraph. 


DISCUSSION  OF  ARTICLE  11 

I  will  now  read  Article  11  : 

These  Regulations  do  not  entail  in  any  way  the  withdrawal  of  facilities  which  are  greater 
than  those  provided  for  in  the  Regulations  and  have  been  granted,  under  conditions  consistent 


(1)  See  pp.  186  et  seg. 
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with  their  principles,  to  traffic  in  transit  across  territory  under  the  sovereignty  of  a  Contract- 
ing State.  The  Regulations  also  entail  no  prohibition  of  such  grant  of  greater  facilities  in 
the  future. 

Article  11  was  adopted. 

DISCUSSION  OF  ARTICLE  12 

I  will  now  read  Article  12  : 

In  conformity  with  Article  23  (e)  of  the  Covenant,  any  Contracting  State  which  can  estab- 
lish a  good  case  against  the  application  of  any  provision  of  these  Regulations  in  some  or  all 
of  its  territory  on  the  ground  of  the  grave  economic  situation  arising  out  of  the  acts  of  devasta- 
tion perpetrated  on  its  soil  during  the  war  1914-1918,  shall  be  deemed  to  be  relieved  tempo- 
rarily of  the  obligations  arising  from  the  application  of  such  provision  to  some  or  all  of  its 
territory. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  1  propose  that  in  the  French 
text  of  this  article  the  words  a  tout  ou  partie  de  son  territoire  (in  some  or  all  of  its  territory) 
should  be  replaced  by  etant  entendu  que  les  principes  de  la  liberie  du  transit  doivent 
etre  observes  dans  toute  la  mesure  du  possible  (it  being  understood  that  the  principle  of 
freedom  of  transit  must  be  observed  to  the  utmost  possible  extent).  That  is  the  formula 
which  occurs  in  all  the  other  exception  clauses.  I  have  consulted  with  the  repre- 
sentatives of  France,  Belgium  and  Italy,  and  it  seemed  to  us  desirable  to  make  the 
exception  clauses  uniform  by  the  invariable  addition  of  a  formula  of  this  kind  at  the 
end. 

M.  BONNET  (France;  speaking  in  French).  —  The  French  Delegation  agrees  with 
the  British  Delegation  that  the  words  in  some  or  all  of  its  territory  should  be  omitted, 
and  that  the  sentence  should  be  added  which  the  British  Delegate  has  just  read.  The 
Belgian  and  Italian  Delegations  are  also  in  agreement. 

M.  AVRAMOV1TCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  We  also 
agree,  but  at  the  beginning  of  the  article  1  should  like  to  insert  after  the  word  Covenant 
the  words  of  the  League  of  Nations. 

THE  PRESIDENT  (speaking  in  French).  —  It  would  certainly  be  clearer  if  the 
text  read  as  follows  :  In  conformity  with  Article  23  (e)  of  the  Covenant  of  the  League 
of  Nations.     Does  anyone  else  wish  to  speak  on  Article  12? 

I  will  put  it  to  the  vote  in  its  modified  form. 

Article  12  was  adopted. 


DISCUSSION  OF  ARTICLE  13 

I  will  now  read  Article  13  : 

Any  dispute  as  to  the  interpretation  or  application  of  these  Regulations  which  is  not  settled 
directly  between  the  parties  themselves  shall  be  brought  before  the  Permanent  Court  of 
International  Justice,  unless,  under  a  special  agreement  or  a  general  arbitration  provision, 
steps  are  taken  for  the  settlement  of  the  dispute  by  arbitration  or  some  other  means. 

Proceedings  are  opened  in  the  manner  laid  down  in  Article  40  of  the  Statute  of  the  Per- 
manent Court  of  International  Justice. 

In  order  to  settle  such  disputes,  however,  in  a  friendly  way  as  far  as  possible,  the  Contrac- 
ing  States  undertake,  before  resorting  to  any  judicial  proceedings  and  without  prejudice 
to  the  powers  and  right  of  action  of  the  Council  and  of  the  Assembly,  to  submit  such  disputes 
for  an  opinion  to  any  body  established  by  the  League  of  Nations  as  the  advisory  and  technical 
organisation  of  the  Members  of  the  League  in  matters  of  communications  and  transit.  In 
urgent  cases  a  preliminary  opinion  may  recommend  temporary  measures  intended  in  parti- 
cular to  restore  the  facilities  for  freedom  of  transit  which  existed  before  the  act  or  occurrence 
which  gave  rise  |o  the  dispute. 


—     233    — 

M.  NEUJEAN  (Belgium,  Rapporteur;  speaking  in  French).  —  The  Brazilian 
Delegation  would  prefer,  and,  I  think,  rightly,  to  alter  the  first  line  of  the  article  as 
follows  :  Any  dispute  between  States. 

THE  PRESIDENT  (speaking  in  French).  —  It  would  certainly  be  better. 

Sir  Cecil  HURST  (Great  Britain).  —  Between  Contracting  States. 

M.  LANK  AS  (Czecho-Slovakia;  speaking  in  French).  —  In  that  case  the  word 
States  would  occur  twice  in  the  French  text. 

THE  PRESIDENT  (speaking  in  French).  —  The  sentence  might  read  as  follows  : 
A  defaut  d'enlente  directe,  tous  diffirends  entre  Etats  contractants... 

M.  REINHARDT  (Austria;  speaking  in  French).  —  Disputes  might  arise  between 
non-Contracting  States,  and  therefore  it  would  be  well  to  reflect  before  inserting  the 
word  Contracting. 

THE  PRESIDENT  (speaking  in  French).  —  Yes,  non-Contracting  States  might 
accept  the  jurisdiction  of  the  Permanent  Court  of  Justice.  We  might  say  A  dffaut 
d'entente  directe,  tous  differends  entre  Etats  relatijs  a  V interpretation... 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  Yes. 

Sir  Cecil  HURST  (Great  Britain).  —  We  propose  that  this  wording  should  only 
be  adopted  provisionally,  in  order  that  the  legal  advisers  may  have  time  to  Consider 
the  point  further. 

THE  PRESIDENT  (speaking  in  French).  —  There  are  several  points  to  which  we 
shall  have  to  return;  we  can  submit  the  question  of  the  exact  wording  to  the  legal 
advisers. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  In  the 
second  paragraph,  according  to  the  Committee's  wording,  the  text  reads  In  the  manner 
laid  down  in  Article  40  of  the  Statute  of  the  Permanent  Court.  The  Drafting  Committee 
is  acquainted  with  the  contents  of  this  Article  40,  but  we  are  not.  Could  not  some 
indication  be  given  of  its  contents,  or  might  it  perhaps  be  read? 

THE  PRESIDENT  (speaking  in  French).  —  I  will  read  it. 

Cases  are  brought  before  the  Court,  as  the  case  may  be,  either  by  the  notification  of  the 
special  agreement,  or  by  a  written  application  addressed  to  the  Registrar.  In  either  case 
the  subject  of  the  dispute  and  the  contesting  Parties  must  be  indicated. 

The  Registrar  shall  forthwith  communicate  the  application  to  all  concerned. 

He  shall  also  notify  the  Members  of  the  League  of  Nations  through  the  Secretary-General. 

This  constitutes  the  registration  by  the  Registrar  of  the  opening  of  the  proceedings. 
The  reservation  being  made  in  connection  with  the  words  Contracting  States,  I  will 
put  Article  13  to  the  vote. 

Article  13  was  adopted. 

M.  Bignami's  report  upon  the  Franco-Indian  amendment  not  yet  having  been 
discussed,  the  vote  on  the  Convention  as  a  whole  is  deferred  until  the  beginning  of 
the  next  Meeting. 

The  meeting  adjourned  at  1-45  p.m. 
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On  the  same  day,  at  5  p.m.,  the  Thirteenth  Meeting  of  the  Plenary  Committee 
was  held,  at  which  these  two  Reports  were  examined.  The  Record  of  this  Meeting, 
containing  also  the  text  of  the  Chinese  Delegate's  Declaration  concerning  Article  10, 
and  the  proposal  of  M.  Vallotton  concerning  Denunciation,  appears  in  Part  II,  with 
the  other  records  of  that  Committee  (see  p.  186).  At  the  beginning  of  this  meeting 
Sir  Cecil  Hurst  made  a  statement  on  the  subject  dealt  with  at  the  Twentieth  Meeting 
of  the  Conference;  this  follows  below. 


VERBATIM  REPORT  OF  THE  THIRTEENTH  MEETING 

(Monday,  April  11th,  1921,  at  5  p.m.) 

The  Meeting  opened  with  M.  Loudon,  Vice-President  of  the  Conference,  in  the  Chair. 

REPORT  ON  ARTICLE  13  OF  REGULATIONS 

THE  CHAIRMAN  (speaking  in  French).  —  Sir  Cecil  Hurst  will  report  to  us  on 
the  question  which  was  raised  this  morning  at  the  close  of  the  plenary  meeting,  with 
regard  to  the  wording  of  the  first  sentence  of  the  Article  on  the  disputes. 

Sir  Cecil  HURST  (Great  Britain,  Chairman  of  the  Jurists'  Committee;  speaking 
in  French).  —  You  will  remember  referring  to  the  Jurists'  Committee  the  question 
of  the  wording  of  the  first  sentence  of  Article  13  on  the  settlement  of  disputes,  which 
was  raised  at  the  close  of  this  morning's  meeting.  In  the  first  place,  were  the  words 
between  Contracting  States  (entre  les  Etats  contractants  in  the  French  text)  to  be  added 
after  the  words  any  dispute  (tous  diffSrends  in  the  French  text)?  The  Jurists'  Com- 
mittee considered  that  if  the  words  contracting  (contractants  in  the  French  text)  could 
be  dispensed  with,  there  would  be  no  harm  in  adding  the  words  between  States  (entre 
les  Etats  in  the  French  text).  In  the  second  place  it  was  proposed  to  omit  after  the 
words  which  is  not  settled  directly  in  line  2,  the  words  between  the  States  themselves. 
The  Jurists'  Committee  fears  that  the  omission  of  these  words  will  alter  the  original 
meaning  of  the  sentence,  which  implied  an  agreement  for  the  settlement  of  disputes. 
The  sentence  in  its  present  form  has  a  wide  meaning,  and  to  modify  it  would  be  to 
risk  losing  the  benefit  afforded  by  this  article. 

THE  PRESIDENT  (speaking  in  French).  —  The  phrase  would  then  read  as  follows  : 
A  difaut  d' entente  directe  entre  les  Etats,  tous  differends  entre  les  Etats,  relatifs  a  V  inter- 
pretation... instead  of  A  difaut  d 'entente  directe  entre  les  Etats,  tous  diffirends  relatifs 
a  V interpretation... 

M.  NEUJEAN  (Belgium;  speaking  in  French).  —  I  should  like  to  propose  drafting 
the  article  as  follows  :  A  difaut  d' entente  directe  entre  les  Etats,  tous  diffirends  qui  sur- 
giraient  entre  eux... 

Sir  Cecil  HURST  (Great  Britain).  —  The  difference  between  the  text  proposed  by 
the  Rapporteur  and  the  original  text  is  microscopic... 

M.  NEUJEAN  (Belgium;  speaking  in  French).  —  In  fact,  there  is  none. 

Sir  Cecil  HURST  (Great  Britain;  speaking  in  French).  —  1  do  not  think  that  there 
is  any  difficulty  about  this  wording  from  the  legal  point  of  view. 

THE  PRESIDENT  (speaking  in  French).  —  The  proposed  wording  is  quite  clear. 
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M.  LASSALA  (Spain;  speaking  in  French).  -  The  word  in  the  French  text  relatifs 
should  be  replaced  by  the  word  sur.  In  the  text  the  word  relatifs  is  a  long  way 
distant  from  the  word  dif ft" rends. 

THE  PRESIDENT  (speaking  in  French).  —  We  could  say  A  defaut  d'entente 
directe  entre  les  Etats,  tous  differends  qui  surgiraient  entre  eux  relativement  a  I  interpre- 
tation... 

Has  no-one  anything  further  to  say  on  this  text?     I  will  put  this  text  to  the  vote. 

The  text  was  adopted. 


TWENTY-FIRST  MEETING  OF  THE  CONFERENCE 

(Monday,  April  11th,  1921,  at  6  p.m.) 


DISCUSSION    OF   THE    CONVENTION 


The  Meeting  opened  with  M.  Hanotaux  in  the  Chair. 

DISCUSSION  OF  PREAMBLE  AND  ARTICLES  1-8 

THE  PRESIDENT  (speaking  in  French).  —  We  are  now  entering  upon  a  discussion 
of  the  Formal  Articles,  which  constitute  the  Convention  on  Freedom  of  Transit. 

[Names  of  Powers]  : 

Desirous  of  making  provision  to  secure  and  maintain  freedom  of  communications  and 
of  transit, 

Being  of  opinion  that  in  such  matters  general  Conventions  to  which  other  Powers  may 
accede  at  a  later  date  constitute  the  best  method  of  realising  the  purpose  of  Article  23  (e) 
of  the  Covenant  of  the  League  of  Nations, 

Recognising  that  it  is  well  to  proclaim  the  right  of  free  transit  and  to  make  regulations 
thereon  as  being  one  of  the  best  means  of  developing  co-operation  between  States  without 
prejudice  to  their  rights  of  sovereignty  or  authority  over  routes  available  for  transit,  and  that 
it  is  desirable  that  States  should  mutually  assist  one  another  in  order  to  facilitate  as  much 
as  possible  the  putting  into  practice  of  this  principle. 

Having  accepted  the  invitation  of  the  League  of  Nations  to  take  part  in  a  Conference  at 
Barcelona  which  met  on  March  10th,  1921,  and  having  taken  note  of  the  Final  Act  of  such 
Conference, 

Anxious  to  bring  into  force  forthwith  the  provisions  of  the  Regulations  relating  to  transit 
by  rail  or  waterway  adopted  thereat, 

Wishing  to  conclude  a  Convention  for  this  purpose,  have  appointed  as  their  plenipoten- 
tiaries : 

Sir  Louis  KERSHAW  (India).  —  I  suggest  that  some  word  or  words  be  inserted 
in  this  paragraph  to  make  it  clear  that  the  Convention  applies  only  to  transit  by  rail 
or  waterway.  This  intention  was  expressed  in  M.  Neujean's  Report,  but  in  my  opinion 
it  would  be  desirable  to  make  it  clear  in  the  Preamble  to  the  Convention. 

THE  PRESIDENT  (speaking  in  French).  —  We  might  employ  the  following  text  : 

Anxious  to  bring  into  force  forthwith  the  provisions  of  the  Regulations  relating  to  transit 
by  rail  or  waterway,  adopted  at  Barcelona,  to  the  exclusion  of  transport,  by  road  or  air. 

But  can  a  negative  formula  be  introduced  into  a  Convention? 

Sir  Cecil  HURST  (Great  Britain).  — The  present  text  appears  to  me  quite  clear,  and 
I  am  of  opinion  that  it  is  not  necessary  to  make  an  insertion  of  the  kind  proposed 
by  Sir  Louis  Kershaw. 

THE  PRESIDENT  (speaking  in  French).  - —  1  quite  agree:  this  would  be  a  pleonasm. 
When  we  affirm  a  series,  we  only  affirm  the  terms  of  that  series,  and  it  is  obvious  that 
all  the  rest  is  excluded.  Moreover,  this  observation,  which  1  make  in  my  capacity 
as  President,  will  be  entered  in  the  records  of  the  meeting  and  will  carry  out  the  concep- 
tion of  a  commentary,  to  which  allusion  has  so  often  been  made.     This,  I  think,  is 
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enough,  and  I  beg  the  Delegate  for  India  not  to  insist  on  the  adoption  of  a  negative 
formula  which  can  not  have  any  practical  effect. 

Sir  Louis  KERSHAW  (India).  —  The  insertion  of  the  President's  statement  in 
the  records  satisfies  me,  seeing  that  the  jurists  of  the  Conference  prefer  that  no  addition 
should  be  made  to  the  text  itself. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State ;  speaking  in  French).  —  In  para- 
graph 5  mention  is  made  of  the  regulations  relating.  It  is  understood  that  reservation 
is  made  of  this  word  regulations  and  everything  connected  with  it. 

THE  PRESIDENT  (speaking  in  French).  —  It  is  quite  understood  that  all  that 
is  reserved. 

M.  S1BILLE  (France;  speaking  in  French).  —  May  I  draw  the  attention  of  the 
Conference  to  the  following  words  :  having  accepted  the  invitation  of  the  League  of  Na- 
tions to  take  part  in  a  Conference  at  Barcelona,  which  met  on  March  10th,  1921,  and  having 
taken  note  of  the  Final  Act  of  such  Conference... 

I  think  it  would  be  preferable  to  say  ...and  having  signed,  or  at  least  ...and  having 
approved  the  Final  Act  of  this  Conference.  It  would  not  be  admissible  for  a  delegate 
to  sign  this  Convention,  while  refraining  from  signing  the  Final  Act  and  reserving  the 
right  to  dispute  and  criticise  it. 

THE  PRESIDENT  (speaking  in  French).  —  That  point  will  be  reserved,  like  the 
question  of  the  regulations.  I  should  prefer  the  word  approved  rather  than  taken  note, 
as  in  my  opinion  this  latter  term  is  inadequate. 

M  SIBILLE  (France;  speaking  in  French).  —  We  agree. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  The  task  of  the  Drafting 
Committee  is  to  find  formulas  and  texts,  while  at  the  same  time  conforming  to  the 
decisions  taken  by  the  Committees.  You  will  find  in  paragraph  4  of  the  Preamble 
the  following  words  :  ...and  that  it  is  desirable  that  States  should  mutually  assist  one 
another  in  order  to  facilitate  as  much  as  possible  the  putting  into  practice  of  this  principle. 

I  ask  the  Rapporteur  to  be  so  good  as  to  tell  us  whether  this  amendment  was 
accepted  by  the  Committee.  I  think  I  remember,  on  the  contrary,  that  this  text 
was  strongly  opposed  (1).  I  accepted  it.  It  is  obvious  indeed  that  States  must  help 
each  other,  in  order  to  facilitate  the  putting  into  practice  of  the  principles  of  freedom 
of  communications.  I  should  be  very  grateful  if  the  Rapporteur  would  enlighten 
us  on  this  subject. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  As  I  was  the  Rapporteur 
of  the  Sub-Committee  on  Article  10,  I  think  I  can  explain  the  point  raised  by  M.  Lan- 
kas.  To  that  Committee  was  referred  not  only  Article  10,  but  also  the  Preamble, 
because  a  number  of  amendments  had  been  moved  to  the  Preamble  which  dealt  with 
the  question  of  the  relation  of  the  present  Convention  to  previous  Conventions.  The 
Sub-Committee  reported  to  the  Transit  Committee  that  they  had  embodied  in  Article  10 
all  the  amendments  to  the  Preamble  which  could  suitably  find  a  place  there,  and  they 
recommended  that  the  remaining  ones,  including  one  moved  by  the  Delegate  of  Austria 
and  another  by  the  Delegate  of  Chile,  be  referred  to  the  Drafting  Committee.  This 
suggestion  was  adopted  by  the  Transit  Committee.  The  Drafting  Committee  haa 
therefore  had  these  amendments  before  it. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  If  I  re- 
member aright,  the  Committee  never  examined  the  Preamble.  This  Preamble  was 
referred  to  the  Drafting  Committee. 


{1)  See  p.  98. 


—    238    — 

THE  PRESIDENT  (speaking  in  French).  —  The  Committee  referred  it  to  the 
Drafting  Committee,  which  is  now  submitting  it  to  the  Conference,  and  the  latter  is 
now  discussing  it. 

I  will  put  the  Preamble  to  the  vote. 

The  Preamble  was  adopted  with  all  the  reservations  which  were  made  regarding  the 
word  "regulations'  and  the  other  formal  questions. 

We  will  now  begin  to  discuss  the  Articles. 

Who  [the  plenipotentiaries]  having  communicated  their  full  powers  found  in  good  and 
due  form,  have  agreed  as  follows  : 

ARTICLE  1 

The  High  Contracting  Parties  declare  that  they  accept  the  Regulations  on  Freedom  of 
Transit  annexed  hereto,  adopted  by  the  Barcelona  Conference  on... 

Consequently  they  hereby  declare  that  they  accept  the  obligations  of  the  said  Regulations 
in  conformity  with  the  terms  and  in  accordance  with  the  conditions  set  out  therein. 

THE  PRESIDENT  (speaking  in  French). —Are  there  any  observations  on  this 
Article?     I  put  it  to  the  vote. 

Article  1  was  adopted. 

ARTICLE  2 

The  present  Convention  does  not  in  any  way  affect  the  rights  and  obligations  arising  out 
of  the  provisions  of  the  Treaty  of  Peace  signed  at  Versailles  on  June  28th,  1919,  or  out  of  the 
provisions  of  the  other  corresponding  treaties. 

THE  PRESIDENT  (speaking  in  French).  —  On  behalf  of  the  Swiss  Delegation, 
M.  Carlin  made  a  comment  upon  Article  2.     Does  he  wish  to  proceed  with  it? 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  Certainly. 

THE  PRESIDENT  (speaking  in  French).  —  Very  well.  M.  Carlin  remarked  that 
this  Article  referred  to  the  Powers  which  signed  the  Treaty  of  Versailles,  and  that  the 
neutral  Powers  which  did  not  sign  it,  do  not  appear  to  be  referred  to  in  this  Article. 
If  I  understand  aright,  M.  Carlin  would  be  satisfied  if  Article  2  were  placed  in  the 
Final  Protocol  and  did  not  appear  in  the  Convention.  If  this  form  were  accepted, 
we  should  refer  the  Article  to  the  jurists,  who  would  introduce  it  into  the  Final  Pro- 
tocol. If,  on  the  other  hand,  you  think  that  a  discussion  should  be  opened  on  this 
subject,  we  will  reserve  M.  Carlin's  proposal  and  also  Article  2,  and  refer  the  whole 
to  the  Committee  which  will  meet  to-morrow. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  think  that  this  Article 
should  remain  in  the  Convention,  because  if  there  are  neutral  Powers  here  who  are 
not  directly  interested  in  the  Treaty  of  Versailles  and  the  other  treaties  of  peace,  they 
should  know,  as  the  others  know,  that  some  of  the  Signatory  States  to  this  Convention 
are  exempted  from  the  obligations  laid  down  in  it,  if  they  are  prevented  by  the  treaties 
of  peace  from  fulfilling  these  obligations.  It  is,  therefore,  necessary  that  all  the  Parties 
who  are  signatories  to  this  Convention  should  know  that  it  will  remain  a  dead  letter 
if  any  treaty  of  peace  contains  a  provision  in  a  contrary  sense.  In  these  circumstances 
it  is  fully  understood  that,  when  this  Convention  is  being  put  into  execution,  the 
terms  of  the  Treaties  of  Peace  may  be  cited,  as  against  those  of  the  Convention,  to  the 
Powers  who  have  signed  the  latter,  and  this  through  the  very  fact  of  their  having 
signed  it.  If,  therefore,  one  of  the  parties  which  has  not  signed  the  Treaty  of  Ver- 
sailles asks  me,  who  have  signed  it,  to  fulfd  an  obligation,  and  il  I  am  prevented  from 
doing  so  by  the  Treaty,  that  Power  cannot  reply  that  fact  that  does  not  concern  it. 
When  it  accepts  the  Convention  by  signing  it,  it  undertakes  to  exempt  me  from  all 
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obligations  which  would  cause  me  to  contravene  the  Treaty  of  Versailles  which  i  have 
signed.     This  explanation  will  be  found  in  the  Green  Book. 

THE  PRESIDENT  (speaking  in  French).  —  I  do  not  think  there  is  any  discrepancy 
between  the  Roumanian  Delegate's  interpretation  and  the  point  of  view  of  M.  Carlin. 
The  latter  does  not  ask  for  this  Article  to  be  deleted.  He  asks  that  it  shall  be  placed 
in  the  Final  Protocol.  If  you  so  desire,  we  will  appoint  a  small  sub-committee  to 
settle  this  point.  Since  this  is  rather  a  difficult  question,  it  would  be  better  for  the 
jurists  and  competent  persons — M.  Carlin  and  M.  Perietzeano — to  meet  and  ascertain 
whether  this  Article  should  be  left  in  its  present  position  or  introduced  into  the  Final 
Protocol.     In  any  case,  this  is  a  point  of  comparatively  secondary  importance. 

M.  SIBILLE  (France).  —  I  think  we  might  all  agree  to  add  a  few  words  to  Article  2. 
In  order  to  meet  the  observation  made  by  the  Swiss  Delegation,  it  would  be  sufficient. 
I  think,  to  draw  up  Article  2  as  follows  : 

The  present  Convention  does  not  in  any  way  affect  the  rights  and  obligations  arising 
for  certain  Contracting  Parties...  or.. .for  of  some  Contracting  Parties,  out  of  the  provisions 
of  the  Treaty  of  Peace  signed  at  Versailles. 

This  is  simply  a  suggestion. 

THE  PRESIDENT  (speaking  in  French).  —  In  my  opinion  it  would  be  better — 
and  M.  Sibille  will  agree  with  me — if  a  small  group  of  persons  interested  in  this  question 
should  meet  to  morrow,  with  M.  Loudon  in  the  chair,  to  find  the  best  possible  wording. 
This  wording,  drawn  up  under  Sir  Cecil  Hurst,  will  then  have  been  maturely  considered. 

M.  SIBILLE  (France;  speaking  in  French).  — ■  1  quite  agree. 

M.  LOUDON  (Vice-President;  speaking  in  French).  —  If  you  wish,  I  propose  that 
we  meet  to-morrow  at  10  a.m. 

M.  SCASSI  (Greece ;  speaking  in  French).  —  I  venture  to  point  out  that  the  text 
of  Article  2  does  not  appear  to  me  liable  to  be  misinterpreted.  It  states  that  the 
present  Convention  does  not  in  any  way  affect  the  rights  and  obligations  arising  out  of  the 
provisions  of  the  Treaty  of  Peace  signed  at  Versailles  etc...  These  rights  and  obligations 
are  obviously  the  rights  and  obligations  of  the  Signatories  of  the  Treaty  of  Versailles, 
and  there  can  be  no  ambiguity  on  that  point. 

THE  PRESIDENT  (speaking  in  French).  —  M.  Scassi's  remark  appears  to  me 
quite  just.  The  Treaty  of  Versailles  created  rights  and  obligations  for  its  signatories, 
and  if  we  say  that  the  present  Convention  does  not  in  any  way  affect  these  rights  and 
obligations,  it  is  quite  understood  that  neutrals  are  in  no  way  included  in  this. 

M.  SCASSI  (Greece;  speaking  in  French).  —  For  this  reason  it  seems  to  me  that 
there  is  no  occasion  to  refer  this  article  for  the  consideration  of  a  sub-committee. 

THE  PRESIDENT  (speaking  in  French).  —  I  think,  indeed,  that  this  article  can 
in  no  way  give  rise  to  any  ambiguity,  but  in  any  opinion  it  would  be  quite  useful  to 
reserve  it  and  to  refer  it  to  the  consideration  of  the  small  sub-committee  under  the 
chairmanship  of  M.  Loudon. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  I  see  no  objection  to  the  exam- 
ination of  this  article  by  the  Sub-Committee,  but  1  think  that  we  might  also  revert 
to  the  text  of  Article  14  of  the  Green  Book,  which  appears  to  me  quite  acceptable. 
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THE  PRESIDENT  (speaking  in  French).  —  M.  Carlin's  proposal,  which  would 
consist  in  adopting  Article  14  of  the  Green  Book,  will  be  submitted,  together  with 
Article  2,  for  the  consideration  of  the  Sub-Committee.  Article  2  is  reserved  until  this 
has  been  done. 

ARTICLE  3 

The  present  Convention,  of  which  the  French  and  English  texts  arc  both  authentic,  shall 
bear  this  day's  date,  and  shall  be  open  for  signature  until...  (October  1st,  1921). 

Sir  Cecil  HURST  (Great  Britain;  speaking  in  French).  —  At  the  request  of  the 
Officers  of  the  Conference,  Article  3  was  considered  by  the  Committee  of  Jurists.  We 
had  to  deal  with  a  Polish  amendment  (1),  the  exact  text  of  which  I  have  not  before  me, 
but  the  general  tenour  of  which  was  to  allow  each  signatory,  at  the  time  of  signing, 
the  right  to  choose  one  of  the  two  languages,  the  text  of  which  it  would  invoke  in  case 
of  dispute  before  the  Permanent  Court.  We  have  given  this  question  close  consid- 
eration, and  we  are  of  opinion  that  the  proposal  of  the  Polish  Delegation,  far  from 
obviating  the  difficulties  caused  by  the  question  of  the  two  languages,  would  only 
increase  them. 

There  is  no  doubt  that  the  interpretation  of  a  treaty  drawn  up  in  two  languages 
will  give  rise  to  certain  difficulties.  It  is  Jor  the  Conference  and  the  jurists  to  take 
care  to  avoid  any  discrepancy  between  the  two  texts.  If,  in  spite  of  all  these  precau- 
tions, discrepancies  still  exist,  it  is  for  the  Permanent  Court  to  adjust  them.  It  is, 
indeed,  very  difficult  to  allow  one  of  the  two  languages  to  be  considered  as  authentic 
for  a  certain  number  of  Powers,  and  the  other  language  as  authentic  for  the  other 
Powers.  How  could  the  Permanent  Court  give  a  verdict  between  the  two  parties? 
For  these  reasons  the  jurists  are  unanimously  of  opinion  that  the  Polish  amendment 
should  not  be  accepted,  and  that  the  text  of  Article  3  should  be  kept  in  the  form  in 
which  it  has  been  submitted  to  you.  Moreover,  I  repeat,  the  two  texts  have  been 
drawn  up  with  so  much  care  that  now  we  do  not  anticipate  any  appreciable  differences. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  am  happy  to  see,  from  the 
explanations  which  Sir  Cecil  Hurst  has  given  us,  that  the  Committee  of  Jurists  has 
not  disputed  the  fact  that  the  Polish  proposal  was  in  complete  conformity  with  law. 
It  is  merely  from  a  practical  point  ot  view  that  the  Committee  of  Jurists  has  rejected 
our  amendment.  I  venture  to  state  precisely  what  it  was  that  the  Polish  Delegation 
asked.  In  order  to  avoid  any  misunderstanding,  we  proposed  that  it  should  be  laid 
down  that,  when  a  State  declared  that  it  chose  one  of  the  two  texts,  it  could  not,  in 
the  event  of  a  dispute,  cite  the  other  text.  In  other  words,  if  two  Powers  who  had 
chosen  different  texts  appeared  before  the  Court  of  International  Justice,  neither  could 
claim  the  right  to  obtain  a  verdict  based  upon  one  text  only. 

There  is  another  point  of  view  which  calls  for  note.  As  I  had  the  honour  to  state 
before  the  Committee  of  Jurists  when  they  sent  for  me,  I  consider  that  it  is  most 
desirable  to  leave  the  Permanent  Court  of  International  Justice  as  much  latitude 
as  possible.  Allowance  must  be  made  for  the  various  peculiarities  of  international 
law.  It  would  perhaps  be  going  too  far  to  desire  to  create  a  uniform  system  of 
jurisprudence  for  all  the  States  in  the  world,  and  I  am  afraid  such  a  system  is  only 
a  chimera.  We  must  therefore  speak  of  this  somewhat  more  prudently  and  circum- 
spectly, particularly  when  history,  in  the  person  of  M.  Hanotaux,  is  presiding  over  our 
debates. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  should  like  to  suggest 
that  the  date  October  1st  be  changed  to  December  1st,  in  order  to  allow  a  full  six 
months  for  the  signing  of  this  Convention.  We  must  remember  that  the  period  of  six 
months  will  include  the  whole  summer-holiday  season,  when  very  often  Parliaments 
do  not  meet,  and  it  appears  to  me  that  October  1st  is  too  early  a  date. 


(1)  See  p.  182. 
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THE  PRESIDENT  (speaking  in  French).  —  I  think  that  the  Conference  will  .see 
no  objection  to  the  substitution  of  December  1st  for  October  1st,  1921.  As  that  will 
bring  us  almost  to  the  vacation,  it  is  to  be  hoped  that  this  will  be  an  additional  reason 
for  working  hard  and  making  rapid  progress. 

M.  SCASS1  (Greece;  speaking  in  French).  —  I  do  not  see  the  force  of  the  words 
shall  bear  this  day's  date,  since  the  Convention  may  he  signed  at  any  time  up  to  De- 
cember 1st,  and  the  signatures  will  not  all  be  added  on  the  same  day. 

Sir  Cecil  HURST  (Great  Britain).  —  This  is  a  form  generally  adopted  for  conven- 
tions which  may  be  signed  by  the  different  Contracting  Parties  at  different  periods. 
It  is  essential  that  there  shall  be  one  date  after  which  a  convention  may  be  considered 
as  authoritative. 

THE  PRESIDENT  (speaking  in  French).  —  It  is,  in  fact,  more  practical  when 
referring  to  the  Convention. 

M.  SCASSl  (Greece;  speaking  in  French).  —  1  will  not  press  the  point,  and  I 
realise  that  from  this  point  of  view  it  may  be  more  practical. 

M.  LANK  AS  (Czecho-Slovakia;  speaking  in  French).  —  It  is  understood  that  those 
delegates  who  sign  the  Convention  have  full  powers  from  their  Government. 

THE  PRESIDENT  (speaking  in  French).  —  That  is  understood.  In  any  case 
that  will  be  settled  at  the  time  of  signing.  I  will  put  Article  3  to  the  vote,  calling 
the  date  December  1st. 

Article  3  was  adopted. 

ARTICLE  4 

The  present  Convention  is  subject  to  ratification.  The  instruments  of  ratification  shall 
lie  transmitted  to  the  Secretary-General  of  the  League  of  Nations,  who  will  notify  the  receipt 
of  them  to  the  other  Members  of  the  League  and  to  States  admitted  to  sign  the  Convention. 
The  instruments  of  ratification  shall  be  deposited  in  the  archives  of  the  Secretariat. 

In  order  to  comply  with  the  provisions  of  Article  18  of  the  Covenant  of  the  League  of 
.Nations,  the  Secretary-General  will  register  the  present  Convention  upon  the  deposit  of  the 
first   ratification. 

THE  PRESIDENT  (speaking  in  French).  —  Does  anyone  wish  to  speak  on 
Article  4? 

I  put  it  to  the  vote. 

Article  4  was  adopted. 

ARTICLE-  5 

Members  of  the  League  of  Nations,  or  the  States  represented  at  the  Conference  of  Barce- 
lona, which  have  not  signed  the  present  Convention  before...  (December  1st,  1921)  may  accede 
to  it. 

The  same  applies  to  States,  not  Members  of  the  League,  to  which  the  Council  of  the  League 
may  decide  officially  to  communicate  the  present  Convention. 

Accession  will  be  notified  to  the  Secretary-General  of  the  League,  who  will  inform  all 
Powers  concerned  of  the  accession  and  of  the  date  on  which  it  was  notified. 

THE  PRESIDENT  (speaking  in  French).  —  Does  anyone  wish  to  speak  on 
Article  5? 

1  put  it  to  the  vote. 

Article  5  was  adopted. 
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ARTICLE  6 

The  present  Convention  will  not  come  into  force  until  it  has  heen  ratified  by  five  Powers. 
The  date  of  its  coming  into  force  shall  he  the  ninetieth  day  after  the  receipt  by  the  Secretary- 
General  of  the  fifth  ratification.  Thereafter,  the  present  Convention  will  take  effect  in  the 
case  of  each  Party  ninety  days  after  the  receipt  of  its  ratification  or  the  notification  of  its 
accession. 

Upon  the  coming  into  force  of  the  present  Convention,  the  Secretary-General  will  address 
a  certified  copy  of  it  to  the  Powers,  not  Members  of  the  League,  which  are  bound  under  the 
Treaties  of  Peace  to  accede  to  it. 

Sir  Cecil  HURST  (Great  Britain;  speaking  in  French).  —  Article  6  prescribes  that 
the  Convention  must  have  been  ratified  by  five  Powers.  This  figure  was  only  intro- 
duced by  way  of  suggestion,  but  the  Conference  may  of  course  accept  another  figure, 
either  higher  or  lower.  It  simply  means  that  the  Convention  will  not  come  into 
force  until  a  certain  number  of  Powers  have  ratified  it.  The  figure  itself  is  of  little 
importance.  Everybody  knows,  for  instance,  that  the  Treaty  of  Peace  only  required 
three  ratifications  in  order  to  be  put  into  force. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  Are  the  five  Powers  referred  to  in 
the  second  paragraph  to  include  those  which  in  virtue  of  Treaties  of  Peace  have  bound 
themselves  to  adhere  to  the  Convention? 

THE  PRESIDENT  (speaking  in  French).  —  It  means  five  Powers  who  sign  here 
spontaneously.  The  Conference  must  take  a  decision  as  regards  the  number?  Do 
you  accept  the  number  5? 

The  number  5  was  adopted. 

M.  PAVICHICH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  The  word 
Powers  appears  to  me  bellicose.  In  accordance  with  modern  ideas,  we  ought  to  use 
in   preference   the   word   State. 

THE  PRESIDENT  (speaking  in  French).  —  There  is  no  objection  to  the  use  of 
the  word  State. 

M.  PAVICHICH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  The  word 
Powers  occurs  in  both  paragraphs,  and  the  rectification  would  be  made  in  both. 

Sir  Cecil  HURST  (Great  Britain;  speaking  in  French).  —  The  word  Power  appears 
to  me  more  correct. 

THE  PRESIDENT  (speaking  in  French).  —  Sir  Cecil  Hurst  points  out  to  inc 
that,  according  to  all  diplomatic  traditions,  the  word  Power  means  the  Power  which 
contracts  and  signs,  and  that  to  be  formally  correct  this  is  the  word  which  must  be 
used,  otherwise  certain  States  might  consider  themselves  as  not  being  in  a  position 
to  sign.  The  word  Power  covers  all  cases.  We  shall  have  to  consider  later  the  cases 
of  certain  parts  of  the  British  Empire. 

M.  PAVICHICH  (Serb-Croat-Slovene  State;  speaking  in  French).  ■ —  1  repeat  that 
to  me  the  word  Power  has  a  bellicose  meaning. 

THE  PRESIDENT  (speaking  in  French).  —  One  objection  to  the  word  Stale  is 
that  its  meaning  is  too  much  akin  to  that  of  the  word  Government.  The  word  Power  has 
a  less  narrow  meaning;  it  implies  a  country  which  is  organised  and  which  is  qualified 
to  sign.  As  this  is  the  word  which  is  habitually  used,  we  will  keep  it,  on  the  under- 
standing that  we  will  consider  the  special  case  of  the  signatures  of  the  Dominions. 
Are  there  any  further  remarks  regarding  Article  6?     I  put  Article  6  to  the  vote. 

Article  6  was  adopted. 
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ARTICLE  7 

THE  PRESIDENT  (speaking  in  French).  —  We  will  now  pass  to  Article  7,  which 
reads  as  follows  : 

A  special  record  shall  be  kept  by  the  Secretary-General  of  the  League  of  Nations, 
showing  which  of  the  Parties  have  signed,  ratified,  acceded  to,  or  denounced  the  present 
('.(invention.  This  record  shall  be  open  to  the  Members  of  the  League  at  all  times;  copies  of 
it  shall  be  published  from  time  to  time  in  accordance  with  the  directions  of  the  Council. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  Is  it  necessary  to  place  this  article 
in  a  Convention  such  as  this  one?  It  would  be  sufficient  to  give  an  order  to  the  Secre- 
tariat. 

THE  PRESIDENT  (speaking  in  French).  —  The  record  would  be  kept  even  if 
this  article  did  not  exist,  but  it  gives  it  more  force. 

Sir  Cecil  HURST  (Great  Rritain;  speaking  in  French).  —  At  The  Hague  in  1906 
a  special  register  was  opened,  kept  by  the  Netherlands  Ministry  for  Foreign  Affairs; 
in  this  register  all  the  conventions  signed  at  The  Hague  were  entered.  This  record 
is  extremely  useful.  It  was  our  colleague,  M.  van  Eysinga,  who  has  unfortunately 
left  Rarcelona,  who  strongly  urged  that  an  Article  of  this  kind  should  be  inserted  in 
the  Convention.     We  introduced  it  as  a  result  of  his  suggestion. 

THE  PRESIDENT  (speaking  in  French).  —  In  any  case  I  ask  that  the  word 
copies  should  be  eliminated  from  this  article.  In  French  this  means  single  copies, 
written  or  typed  copies.  It  will  be  better  to  put  new  editions.  I  ask  you  to  entrust 
this  slight  change  to  the  Officers  of  the  Conference. 

I  put  Article  7  to  the  vote. 

Article  7  was  adopted. 

ARTICLE  8 

THE  PRESIDENT  (speaking  in  French).  —  We  now  pass  to  Article  8,  which 
reads  as  follows  : 

Subject  to  the  provisions  of  Article  379  of  the  Treaty  of  Versailles  and  to  the  correspond- 
ing provisions  in  the  other  treaties  of  Peace,  the  present  Convention  may  be  denounced  by 
any  Party  thereto  after  the  expiration  of  five  years  from  the  date  when  it  came  into  force 
in  respect  of  that  Party.  Denunciation  shall  be  effected  by  notification  in  writing  addressed  to 
the  Secretary-General.  Copies  of  such  notification  shall  be  transmitted  forthwith  by  him  to 
all  the  other  Parties,  informing  them  of  the  date  on  which  it  was  received.  The  denunciation 
shall  take  effect  one  year  after  the  date  on  which  it  was  notified  to  the  Secretary-General,  and 
shall  operate  only  in  respect  of  the  notifying  Power. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  I  must  again  express  the 
hesitation  which  I  felt  with  regard  to  Article  2.  It  should  be  borne  in  mind  that 
the  parties  signatory  to  this  Convention  are  not  the  parties  signatory  to  the  treaties 
mentioned  in  the  article.  The  words  as  regards  the  signatories  of  these  treaties  might 
be  added  after  the  words  subject  to  the  provisions  of  Article  379  of  the  Treaty  of  Ver- 
sailles and  the  corresponding  provisions  in  the  other  treaties  of  Peace. 

THE  PRESIDENT  (speaking  in  French).  —  That  will  not  do. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  Would  it  not  be  better  to  refer 
this  alteration  to  the  consideration  of  the  small  sub-committee  which  is  to  meet? 

THE  PRESIDENT  (speaking  in  French).  —  Very  well.  With  this  reservation, 
I  put  Article  8  to  the  vote. 

Article  8  was  adopted. 


THE  PRESIDENT  (speaking  in  French).  —  The  Draft  Convention  is  adopted  in 
the  first  reading. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Our 
Delegation  has  submitted  an  amendment  to  the  former  Article  22,  which  the  British 
Delegation  proposed  to  omit.  We  proposed  that  it  should  be  kept.  The  question 
was  whether  the  Article  should  remain  open  to  revision.  This  article  read  as 
follows  : 

At  least  once  in  ten  years  the  Permanent  Communications  and  Transit  Committee  shall 
present  to  the  General  Communications  and  Transit  Conference  a  report  on  the  working  of 
this  Convention,  and  shall  consider  the  desirability  of  placing  on  the  Agenda  of  the  Conference 
the  question  of  its  revision  or  modification. 

The  question  was  submitted  to  the  Drafting  Committee,  which  was  to  invite  certain 
Members  to  take  part  in  the  discussion.  We  have  not  yet  been  invited,  and  when 
the  final  scheme  was  distributed,  we  discovered  that  this  Article  has  been  deleted. 
Moreover,  no  one  has  told  us  the  reasons  for  which  it  was  deleted.  I  venture  to  ask 
for  information  on  this  subject,  and  when  I  have  heard  the  reply,  1  reserve  the  right 
to  speak  again. 

Sir  Cecil  HURST  (Great  Britain;  speaking  in  French).  —  Article  22  of  the  original 
text,  which  refers  to  the  revision  of  the  Convention,  was  the  subject  of  two  amend- 
ments submitted  by  the  French  and  British  Delegations,  which  asked  for  this  article 
to  be  omitted.  The  discussion  which  took  place  appears  in  the  Records  (1).  The 
amendments  were  referred  to  the  Drafting  Committee.  The  reason  adduced  in  favour 
of  omission  by  the  authors  of  the  amendments  was  that  the  provisions  vesting  in  the 
Advisory  Committee  the  power  of  laying  down  such  alterations  as  it  appeared  desir- 
able to  introduce  into  the  Convention  should  be  placed  in  the  scheme  of  organisation 
rather  thanin  the  Transit  Convention.  It  was  in  the  hope  of  satisfying  everyone  that  the 
Officers  of  the  Conference  proposed  that  this  provision  should  be  inserted  in  the  Scheme 
of  Organisation,  of  which  it  constituted  Article  8.  Under  the  terms  of  this  Article 
the  Advisory  Committee  was  obliged  to  watch  the  working  of  all  the  conventions  and 
to  submit  reports  from  time  to  time  on  any  changes  which  might  be  introduced  into 
them.  The  fact  that  this  article  in  the  Scheme  of  Organisation  was  adopted  by  the 
Conference  rendered  it  needless  to  retain  Article  22  in  the  Convention. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  much 
regret  that  1  cannot  agree  with  Sir  Cecil  Hurst.  Article  8  of  the  Scheme  of  Organi- 
sation reads  as  follows  : 

In  the  event  of  any  General  Conventions  on  Communications  and  Transit  prepared  under 
the  auspices  of  the  League  of  Nations  being  brought  into  force,  it  shall  be  the  duty  of  the 
Advisory  and  Technical  Committee  to  report,  on  the  working  of  the  said  conventions  when 
it  thinks  fit...— the  first  restriction — ...noting  the  points,  if  any,... — the  second  restriction, 
—...on  which  they  appear... —  the  third  restriction — ...to  require  modification. 

1  think  that  the  powers  of  the  Advisory  and  Technical  Committee  are  somewhat 
too  excessive,  and  that  Sir  Cecil  Hurst  is  right  on  this  point.  But  we  desire  something 
to  be  left  for  the  Conference;  we  desire  the  Members  of  the  League  of  Nations  to  be  in 
a  position  to  take  the  initiative  as  regards  revising  and  modifying  the  Convention. 
The  Rapporteur  will  perhaps  tell  me  that  he  is  referring  to  Article  16;  but  he  will 
not  satisfy  me  even  then,  for  this  Article  reads  : 

These  regulations  can  be  modified  only  by  a  two-thirds  majority  of  the  represent  al  i\  eg  and 
(lie  Members  of  the  League,  excluding  States  referred  to  in  Article  2. 

Why  is  it  made  possible  to  modify  or  revise  the  Scheme  of  Organisation,  but  not 
a  convention?     The  object  of  the  Scheme  is  merely  to  support  a  convention  so  long 


(1)  See  pp.   179  ct  stq. 
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as  the  latter  is  or  may  be  useful,  and  this  result  cannot  be  obtained  without  modifi- 
cation and  revision;  but  at  present  it  appears  that  we  have  no  other  recourse  but  to 
denunciation.  For  this  reason,  while  I  appreciate  Sir  Cecil  Hurst's  arguments,  I  ask 
that  the  question  be  referred  to  a  sub-committee  and  be  given  fresh  consideration. 
If  the  President  considers  this  unnecessary,  I  will  ask  for  a  vote  on  my  proposal. 

THE  PRESIDENT  (speaking  in  French).  —  As  Sir  Cecil  Hurst  pointed  out, the 
question  was  examined  and  a  vote  was  taken  upon  it  in  the  discussion  on  the 
Scheme  of  0  ganisation.     The  vote  is  final  as  regards  the  question  of  revision. 

1  think  1  understood  from  M.  Avramovitch's  proposal  that  the  Advisory  Com- 
mittee —  which,  let  us  not  forget,  is  not  the  former  Permanent  Committee,  but  the 
new  Advisory  and  Technical  Committee,  as  established  by  the  Conference— would  be 
obliged  to  prepare  a  report  on  revision  even  if  it  did  not  consider  it  desirable.  What 
is  the  meaning  of  the  words  thinks  fit?  It  means  if  the  question  is  raised.  The  Com- 
mittee, which  will  have  the  confidence  of  the  Conference,  since  it  will  be  appointed 
by  it,  will  consider  the  desirability  of  raising  the  question  of  revision.  If  this  question 
is  not  raised,  why  should  the  Committee  be  obliged  to  prepare  a  report  on  a  question 
which  does  not  exist?  I  think,  therefore,  that  there  is  no  occasion  to  discuss  this 
question  any  longer,  as  it  has  been  settled. 

M:  WINIARSKI  (Poland;  speaking  in  French).  —  It  seems  to  me  that  M.  Avra- 
movitch  is  right  when  he  asserts  that  the  question  has  not  been  fully  dealt  with,  and 
as  we  consider  it  to  be  a  very  important  one,  I  second  the  proposal  to  refer  it  to  a  sub- 
committee and  not  to  come  to  a  decision  upon  it  now. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Article  8 
of  the  Scheme  of  Organisation  speaks  only  of  the  powers  of  the  Advisory  and  Tech- 
nical Committee.  I  am  not  opposed  to  Article  8, — I  believe  that  the  powers  of  the 
Advisory  and  Technical  Committee  should  be  limited,  but  I  think  that  Article  8  cur- 
tails excessively  the  powers  of  the  Members  of  the  League  of  Nations.  I  am  in  favour 
of  maintaining  Article  8  in  its  present  form,  but  I  claim  for  the  Members  of  the  League 
of  Nations  the  right  to  take  the  initiative  as  regards  revision. 

THE  PRESIDENT  (speaking  in  French).  —  It  is  understood,  therefore,  that 
there  is  no  question  of  revoking  the  vote  which  has  already  been  taken  as  regards  the 
Advisory  and  Technical  Committee.  There  remains  M.  Avramovitch's  new  proposal, 
in  which  he  asks  :  Have  the  Members  of  the  League  of  Nations  the  right  to  demand  a  re- 
vision? I  thought  I  understood  from  M.  Avramovitch's  remarks  that  he  wished  this 
authority  to  be  vested  in  the  Conference,  because  the  Signatory  Powers  bind  them- 
selves for  five  years,  and  I  do  not  see  how  their  right  of  revision  could  be  exercised 
during  this  period.  It  is  not  possible  to  ask  for  revision  during  a  period  for  which 
an  undertaking  has  been  given.  It  would  be  possible  to  discuss  the  question,  but  no 
more.  If  it  is  the  Conference  which  can  call  for  revision,  I  ask  M.  Avramovitch  to 
explain  how  a  Conference  which  has  not  been  summoned,  and  which  cannot  sit,  can 
intervene  to  call  for  revision. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  did 
not  speak  of  the  Conference.  I  said  that  according  to  Article  8,  the  initiative  in  the 
matter  of  asking  for  revision  rests  solely  with  the  Advisory  and  Technical  Committee, 
and  I  ask  it  a  fortiori  for  the  Members  of  the  League  of  Nations.  You  say  that  a 
signed  undertaking  has  been  given  for  a  fixed  period;  if  we  continue  to  renew  this 
by  tacit  consent,  this  period  may  last  for  ten  or  fifteen  years,  and  that  amounts  to 
saying  that  no  revision  will  ever  be  possible.  I  ask  that  the  Members  of  the  League 
of  Nations  should  have  the  opportunity  of  calling  for  revision,  and  I  appeal  to  the 
Conference  to  accept  my  proposal. 

THE  PRESIDENT  (speaking  in  French).  —  Perhaps  you  will  draw  up  a  text 
for  this  new  proposal;  it  will  be  submitted  to  the  consideration  of  a  sub-committee, 
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which  will  prepare  a  report.     We  will  discuss  this  report  in  plenary  session  to-morrow 
morning. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  I  think  that  according  to  the 
Scheme  of  Organisation  the  Members  of  the  League  may  ask  for  a  General  Conference 
to  be  summoned,  and  such  a  Conference  could  be  summoned  for  the  special  purpose 
of  revising  our  Conventions.  If  1  am  not  mistaken,  this  provision  should  satisfy 
M.  Avramovitch. 

THE  PRESIDENT  (speaking  in  French).  —  I  will  ask  you  to  submit  this  argu- 
ment to  the  sub-committee,  on  which  I  hope  you  will  sit.  Therefore,  if  there  is  no 
objection,  M.  Avramovitch's  proposal  will  be  referred  to  a  sub-committee  on  which 
France,  Great  Britain,  Italy  and  the  other  nations  who  asked  for  this  Article  to  be 
omitted  will  be  represented. 

The  Meeting  adjourned  at  8.30  p.m. 


TWENTY-SECOND  MEETING  OF  THE  CONFERENCE 

(Tuesday,  April  12th,  1921,  at  6  p.m.) 


DISCUSSION  OF  ARTICLES  13,  14  AND  15  OF  REGULATIONS  —  DISCUSSION  OF  PREAMBLE  AND 
ARTICLES  2 — 9  OF  CONVENTION  —  STATEMENT  ON  PRINCIPLE  OF  RECIPROCITY  IN  EXECUTION 
OF  CONVENTIONS,    AND    ON    EQUITABLE   TREATMENT  FOR  COMMERCE. 

The  meeting  opened  with  M.  London.  Vice-President  of  the  Conference,  in  the  Chair. 

M.  LOUDON  (Vice-President;  speaking  in  French).  — •  Our  President,  M.  Gabriel 
Hanotaux,  is  obliged  to  absent  himself,  and  has  asked  me  to  take  the  Chair  at  this 
Plenary  Meeting  until  he  can  join  us. 

You  will  remember  that  at  our  meeting  yesterday  there  arose  various  points  which 
necessitated  a  conversation  between  the  jurists  and  tho  delegates  who  were  more 
particularly  concerned.  Accordingly,  a  meeting  took  place  this  morning,  over  which 
I  presided,  and  1  am  pleased  to  the  able  to  inform  you  that  an  agreement  was  reached 
upon  all  points.  We  discussed  first  of  all  the  two  articles  included  in  M.  Bignami's 
Report,  which  I  read  to  you  yesterday  (1)  when  I  proposed  a  few  alterations  in  the 
wording  of  the  Regulations  on  Freedom  of  Transit.  These  articles  were  revised  by 
the  Jurists'  Committee,  and  the  following  is  the  text  agreed  upon  this  morning  : 

ARTICLE  14  OF  THE  REGULATIONS 

In  view  of  the  fact  that  within  or  immediately  adjacent  to  the  territory  of  some  of  the 
Contracting  States  there  are  areas  or  enclaves,  small  in  extent  and  population  in  comparison 
with  such  territories,  and  that  these  areas  or  enclaves  form  detached  portions  or  settlements 
of  other  parent  States,  and  that  it  is  impracticable  for  reasons  of  an  administrative  order 
to  apply  to  them  the  provisions  of  this  Convention,  it  is  agreed  that  these  provisions  shall 
nol  apply  to  them. 

The  same  stipulation  applies  where  a  colony  or  dependency  has  a  very  long  frontier  in 
comparison  with  its  surface  and  where  in  consequence  it  is  practically  impossible  to  afford 
the  necessary  customs  and  police  supervision. 

The  States  concerned,  however,  will  apply  in  the  cases  referred  to  above  a  regime  which 
will  respect  the  principles  of  the  present  Convention  and  facilitate  transit  and  communications 
as  far  as  practicable. 

Does  anyone  wish  to  make  any  abservations  on  this  article? 
I  will  put  it  to  the  vote. 

Article  14  was  adopted. 


ARTICLE  15  OF  THE  REGULATIONS 

THE  PRESIDENT  (speaking  in  French).  —  Article  15  was  read  to  the  Conference 
yesterday,  and  the  Committee  has  not  made  any  alteration  in  it;  the  text  reads  as 
follows  : 

It  is  understood  that  this  Convention  must  not  be  interpreted  as  regulating  in  any  way 
rights  and  obligations  inter  se  of  territories  forming  part  or  placed  under  the  protection  of 


(1)  Sec  p.   189. 
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the  same  sovereign  State,  whether  or  nut  these  territories  are  individually  Members  of  the 
league  of  Nations. 

Is  there  any  observation  in  regard  to  Article  15? 
Article  15  was  adopted. 

THE  PRESIDENT  (speaking  in  French).  —  The  second  point  with  which  we 
dealt  this  morning  was  that  raised  by  M.  Vallotton  in  regard  to  the  effect  which  the 
denunciation  of  the  Convention  would  have  (1).  During  yesterday's  discussion  the 
question  arose  whether,  should  occasion  arise,  an  article  on  this  subject  should  be 
included  in  both  the  Transit  Convention  and  the  Convention  on  Navigable  Waterways, 
and  it  was  agreed  this  morning,  M.  Vallotton  sharing  the  general  opinion,  that  an 
article  of  this  kind  should  not  be  included  in  the  Transit  Convention.  With  regard 
to  Navigable  Waterways,  however,  the  question  would  appear  to  be  one  of  considerable 
importance,  and  it  was  decided  that  it  should  be  discussed  by  the  Waterways  Com- 
mittee. 

ARTICLE  2  OF  THE  CONVENTION 

The  third  point,  which  was  in  connection  with  Article  2  of  the  Convention  on 
Freedom  of  Transit,  was  raised  yesterday  by  M.  Carlin  (2),  who  expressed  his  apprehen- 
sion lest  difficulties  should  arise  for  those  States  which  were  not  parties  to  the  Treaties 
of  Peace,  should  they  sign  a  Convention  containing  this  article  in  its  present  form. 
M.  Carlin  had  accordingly  proposed  an  addition  to  Article  2,  and  this  proposal  found 
support  at  the  meeting  this  morning.     The  Article  would  read  as  follows  : 

The  present  Convention  does  not  in  any  way  affect  the  rights  and  obligations  arising  out 
of  the  provisions  of  the  Treaty  of  Peace  signed  at  Versailles  on  June  28th,  1910,  or  out  of  the 
provisions  of  the  other  corresponding  Treaties,  in  so  far  as  they  concern  the  Powers  which 
have  signed,  or  which  benefit  by  such  Treaties. 

The  words  the  Powers  which  benefit  by  have  reference  in  particular  to  Luxemburg. 
Article  3  contained  a  provision  in  a  similar  sense  : 

Subject  to  the  provisions  of  Article  379  of  the  Treaty  of  Versailles  and  to  the  correspond- 
ing provisions  in  the  other  Treaties  of  Peace,  the  present  Convention  may  be  denounced... 

This  introduction  has  been  replaced  by  the  following  : 

Subject  to  the  provisions  of  the  present  Convention,  the  latter  may  be  denounced... 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  It  should  be  remembered 
that  in  connection  with  the  new  text  for  Article  2,  the  Roumanian  Delegate  felt  him- 
self called  upon  to  make  a  statement,  which  it  was  understood  should  find  a  place 
in  the  Final  Protocol.  It  was  to  the  effect  that  if  a  Power  which  had  signed  the 
Convention  found  itself  prevented  by  a  provision  of  one  of  the  Treaties  of  Peace  from 
carrying  out  any  obligation  which  it  had  assumed  in  virtue  of  the  Convention,  then 
that  Power  was  dispensed  from  the  obligation,  in  virtue  of  the  provisions  of  the  Treaties 
of  Peace,  in  respect  of  any  State  which  had  not  signed  them.  What  I  should  like 
to  emphasize — and  to  me  it  would  appear  self-evident — is  that  this  other  State  has 
the  right,  in  its  dealings  with  the  State  which  pleads  one  of  the  provisions  of  the  Treaties 
of  Peace  in  order  to  escape  any  obligation,  to  refuse  likewise  to  carry  out  the  provi- 
sions of  the  Convention.  Without  this  there  would  not  be  reciprocity,  and  a  State 
which  had  not  signed  the  Peace  Treaties  would  be  bound,  whilst  another  State  would 
be  at  liberty  to  take  advantage  of  a  clause  in  a  Treaty  of  Peace  in  order  to  evade  its 
obligations. 

M.  PER1ETZEANO  (Roumania;  speaking  in  French).  —  We  are  in  complete 
agreement  with  M.  Carlin. 
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THE  PRESIDENT  (speaking  in  French).  —  I  am  pleased  to  note  that  M.  Periet- 
zeano  is  in  complete  agreement  with  M.  Carlin.  The  Final  Protocol  will  contain  a 
passage  in  the  above  sense  (1). 

M.  PER1ETZEANO  (Roumania;  speaking  in  French).  —  Then  that  is  agreed. 

THE  PRESIDENT  (speaking  in  French).  —  In  accordance  with  the  desire  which 
the  Conference  expressed  yesterday,  a  motion  by  M.  Avramovitch  relating  to  the 
revision  of  the  conventions  which  we  are  engaged  in  drawing  up  was  examined  by  the 
Committee  over  which  I  presided  this  morning,  and  which  was  attended  by  the  members 
of  the  Jurists'  Committee,  amongst  others. 

It  was  proposed  by  M.  Avramovitch  to  insert  the  following  article  in  each  of  the 
conventions  : 

The  question  of  the  revision  of  the  present,  Convention  may  be  placed  upon  the  agenda 
of  a  Conference  in  the  conditions  provided  for  by  Article  11  of  the  Scheme  of  Organisation  for 
General  Conferences  and  for  the  Advisory  and  Technical  Communications  and  Transit  Com- 
mittee, which  shall  decide  by  a  two-thirds  majority. 

This  proposal  formed  the  subject  of  very  careful  study.  Certain  of  the  members 
present  deemed  the  provision  to  be  a  superfluous  one,  taking  the  view  that  any  pro- 
posal for  revision  was  necessarily  governed  by  the  provisions  which  the  Conference 
had  already  voted  with  regard  to  the  inclusion  of  any  question  in  the  agenda.  M.  Avra- 
movitch, on  the  other  hand,  was  apprehensive  lest  doubt  should  be  thrown  upon  this 
interpretation,  in  view  of  the  fact  that  mention  of  the  question  of  revision  is  not  to  be 
found  in  the  provisions  referred  to  above,  whereas  it  is  to  be  found  elsewhere.  He 
was  therefore  anxious  that  the  right  to  demand  the  revision  ol  the  Convention  should 
rest  not  upon  any  particular  interpretation  of  the  Scheme  of  Organisation,  but  upon 
a  provision  actually  contained  in  the  Convention.  The  Committee  was  able  to  give 
satisfaction  to  M.  Avramovitch  on  this  point  by  producing  the  following  text  for  inser- 
tion in  the  conventions  : 

A  request  for  the  revision  of  the  present  Convention  may  be  made  at  any  time  by  one- 
third  of  the  High  Contracting  Parties. 

This  right  of  demanding  revision  having  been  foreseen,  should  not  some  method 
have  been  provided  for  including  the  question  in  the  agenda  of  a  Conference?  This 
is  done  in  the  text  put  forward  by  M.  Avramovitch,  but  the  Committee  was  of  opinion 
that  as  the  Barcelona  Conference  had  already  laid  down  regulations  governing  the  com- 
position of  a  Conference  agenda,  it  was  clear  that  these  regulations  would  apply  like- 
wise to  the  case  in  dispute.  The  Committee  further  considered  it  inopportune  to  refer, 
in  the  text  of  the  conventions  themselves,  to  regulations  which  cannot  be  altered  in 
the  same  conditions  as  those  laid  down  in  the  Scheme  of  Organisation.  In  deference, 
however,  to  M.  Avramovitch's  desire  not  to  allow  any  doubt  to  subsist  with  regard 
to  the  regulations  applicable  to  the  point  under  discussion,  the  Committee  declared 
itself  willing  to  ask  that  the  following  declaration  might  be  included  in  the  Final 
Protocol  or  in  the  Final  Act  : 

It  is  understood  that  the  Rules  laid  down  in  the  Scheme  of  Organisation,  particularly  in 
Article  11,  as  to  the  placing  of  a  question  on  the  agenda  of  a  Conference,  shall  also  apply  in 
the  case  of  revision  when  demanded,  in  accordance  with  Article  9  of  the  Convention  on  Free- 
dom of  Transit,  with  Article...  of  the  Convention  on  Navigable  Waterways,  with  Article... 
(of  the  other  Conventions). 

M.  Neujean  has  been  good  enough  to  draw  up  an  additional  report  supplementary 
to  that  which  M.  Bignami  read  to  the  Conference  yesterday.  These  two  reports  should 
be  read  in  conjunction.  It  is  surely  unnecessary,  therefore,  for  the  Rapporteur  to  read 
a  supplementary  report  (2). 

M.  Avramovitch,  the  Serb-Croat-Slovene  Delegate,  will  now  speak  on  his  proposal. 


(1)  See  p.  250. 

(2)  See  p.  207.  Annex  to  M.  Neujean'*  Report. 
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M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  should 
like  to  tender  my  grateful  thanks  both  to  you,  Mr.  President,  and  to  the  Delegates 
of  France  and  of  Great  Britain,  who  had  proposed  to  omit  this  article,  for  having  now 
been  good  enough  to  agree  to  the  suggestion  made  by  the  Delegation  of  the  Serb-Croat- 
Slovene  State.  I  interpret  what  has  been  done  as  a  friendly  act  calculated  to  remove 
any  misunderstandings  which  might  arise. 

THE  PRESIDENT  (speaking  in  French).  —  1  will  now  put  to  the  vote  the  text 
as  agreed  to  by  M.  Avramovitch,  which  will  become  Article  9  of  the  present  Convention. 

Article  9  was  adopted. 

The  Conference  decided  to  insert  in  the  Final  Protocol  the  declaration  on  the  subject 
of  Article  9  proposed  by  the  Committee. 

THE  PRESIDENT  (speaking  in  French).  -  The  following  is  the  text  of  the  addi- 
tion which  it  is  intended  to  make  to  the  Final  Protocol,  in  accordance  with  the  pro- 
posal made  by  M.  Perietzeano,  who  thus  supports  M.  Carlin's  wishes  on  this  point  : 

Whenever  the  Convention  would  appear  to  conflict  on  any  point  with  one  of  the  Treaties 
of  Peace,  it  is  agreed  that  the  provisions  of  the  latter  will  prevail,  not  only  as  between  the 
States  which  signed  or  benefited  by  it,  as  mentioned  in  Article  2  of  the  present  Convention, 
but  also  as  regards  other  Powers. 

This  is  the  first  time  this  text  has  been  before  us,  and  as  it  is  only  a  provisional 
text,  and  is  to  form  part  of  the  Final  Protocol,  it  would,  I  think,  be  better  to  defer 
consideration  of  it  until  we  have  had  time  to  study  it  more  at  leisure.  We  can  now 
proceed  to  vote  on  the  provisions  of  the  Convention. 


ARTICLE  13  OF  THE  REGULATIONS 

THE  PRESIDENT  (speaking  in  French).  —  The  text  of  Article  13  must  undergo 
another  small  change.  This  Article  had  been  referred  for  consideration  to  the  Jurists' 
Committee,  at  whose  hands  it  has  now  been  modified.     The  text  reads  as  follows  : 

A  defaut  (1'ontente  directe  entre  les  Etats,  tons  diffirends  qui  surgiraient  entre  eux... 
(Any  dispute  which  may  arise...  which  is  not  settled  directly  between  the  parties  them- 
selves.) 

The  last  six  words  arc  the  Ones  which  have  been  added  (in  the  English  text,  the 
words  which  imnj  arise). 

...  as  to  the  interpretation  or  application  of  these  regulations...  shall  be  brought  before 
the  Permanent  Court  of  International  Justice,  unless,  in  a  special  agreement  or  a  general 
arbitration  provision,  etc... 

Is  there  any  objection  to  the  addition  of  the  words  qui  surgiraient  entre  eux  (which 
may  arise)? 

Article  13  was  adopted. 


ARTICLE  7  OF  THE  CONVENTION 

A  change  has  also  been  made  in  the  text  of  Article  7  ot  the  Convention,  which  reads 
as  follows  : 

A  special  record  shall  be  kept  by  the  Secretary-General  showing  which  of  the  Parties 
have  signed,  ratified,  acceded  to  or  denounced  the  present  Convention.  This  record  shall 
be  open  to  the  Members  of  the  League  at  all  times;  it  shall  he  published  from  time  to  time  in 
accordance  with  the  directions  of  the  Council. 


—     251     — 

You  will  recollect  that  yesterday  there  occurred  in  this  text  the  word  copie,  which 
is  not  very  good   French. 

M.  NEUJEAN  (Belgium,  Rapporteur;  speaking  in  French).  —  There  occurs  in 
the  French  text  of  Article  7  an  expression  to  which  objection  was  made  at  the  last 
meeting.  I  refer  to  the  phrase  de  temps  a  autre.  This  record  shall  be  open  to  the  Members 
of  the  League  at  all  times :  it  shall  be  published  from  time  to  time  in  accordance  with  the 
directions  of  the  Council. 

Would  it  not  be  better  to  employ  some  other  expression  than  that,— for  instance, 
the  word  periodiquement,  as  already  suggested. 

THE  PRESIDENT  (speaking  in  French).  —  De  temps  a  autre  corresponds  with  the 
English  expression  from  time  to  time. 

M.  Gabriel  HANOTAUX  (speaking  in  French).  —  The  word  periodiquement  presup- 
poses a  date.  We  might  say  :  it  shall  be  published  whenever  considered  desirable,  or 
as  often  as  possible.  It  is  the  same  thing  in  French  as  de  temps  a  autre:  in  fact,  it  is 
even  stricter.     I  think  that  would  serve  to  express  the  idea. 

M.  NEUJEAN  (Belgium,  Rapporteur;  speaking  in  French).  —  I  should  prefer  even 
that  to  from  time  to  lime. 

THE  PRESIDENT  (speaking  in  French).  —  If  the  Conference  agrees,  we  will 
say  :  which  shall  be  published  as  often  as  possible  in  accordance  with  the  directions  of  the 
Council. 

I  will  now  put  Article  7  to  the  vote. 

Article  7  was  adopted. 

PREAMBLE 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  took  the  liberty  yester- 
day of  drawing  attention  to  a  sentence  in  the  Preamble  which  had  been  inserted  by 
the  Drafting  Committee,  and  which  was  placed  before  us  yesterday  for  the  first  time. 
The  question  is  one  which  has  not  yet  been  discussed,  either  at  a  plenary  meeting,  or 
by  the  Committee,  or  by  the  Committee  on  Article  10.  It  was  referred  by  this  last 
to  the  Drafting  Committee,  which  has  to-day  presented  us  with  a  text.  This  text  ought, 
in  my  opinion,  to  be  made  the  subject  of  most  careful  study.  There  occurs  in  the 
Preamble  the  following  sentence  :  .  .that  it  is  desirable  that  States  should  mutually  assist 
one  another  in  order  to  facilitate  as  much  as  possible  the  putting  into  practice  of  this  prin- 
ciple. Whilst  the  principle  of  mutual  assistance  between  States  and  between  railway 
administrations  receives  my  heartiest  support,  1  am  nevertheless  of  opinion  that  the 
expression  of  such  a  desire  is  out  of  place  in  the  Preamble  of  a  convention  on  freedom 
of  transit.  We  are  well  aware  that  the  putting  into  practice  of  the  principle  of  freedom 
of  transit  is  dependent  upon  the  assistance  afforded  to  each  other  by  the  different 
administrations,  but  1  have  the  impression  that  the  ceremonious  introduction  of  this 
sentence  into  the  Preamble  only  narrows  the  scope  of  our  Convention,  and  is  even 
calculated  to  raise  differences  of  opinion.  The  question  will  arise  as  to  when  this  mu- 
tual assistance  is  to  be  forthcoming  on  the  part  of  the  different  administrations.  The 
provision  appears  to  me  too  loose  to  be  useful,  and  I  also  consider  that  it  may  be  dan- 
gerous placed  where  it  is.  I  would  therefore  beg  the  Conference  to  agree  to  omit  it, 
inserting  it  instead  either  in  the  records  or  in  the  Final  Protocol  if  considered  desirable. 

Sir  Cecil  HURST  (Great  Britain).  —  May  I,  as  Chairman  of  the  Jurists'  Committee, 
be  permitted  to  explain  the  origin  of  this  sentence  occurring  in  the  Draft  Preamble 
now  before  the  Conference.  At  the  time  of  the  discussion  of  the  Convention  in  com- 
mittee, two  amendments  to  the  Preamble  were  put  in,  and  it  was  decided  to  refer 
both  of  them  to  the  Drafting  Committee.     The  first  of  these  amendments  emanated 
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from  the  Chilian  (1),  and  the  second  from  the  Austrian,  Delegation.  The  Jurists 
drew  up  a  text  calculated  to  give  as  complete  satisfaction  as  possible  to  all,  and  the 
amendments  were  embodied  in  the  Preamble.  May  I  add  that,  from  the  legal  point 
of  view,  principles  expressed  in  a  Preamble  have  no  great  force.  They  do  not  bind 
the  different  States;  all  that  they  do  is  to  establish  leading  principles  for  the  future 
guidance  of  the  States  signing  the  agreement.  As  a  matter  of  fact,  the  Chilian  amend- 
ment with  regard  to  co-operation,  and  the  Austrian  amendment  concerning  mutual 
assistance  between  the  different  States,  are  both  in  perfect  agreement  with  the  spirit 
of  the  Covenant  of  the  League  of  Nations. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  Personally,  I  take  the  contrary 
view,  namely,  that  this  paragraph  is  in  its  right  place.  We  do  not  want  the  Convention 
to  be  nothing  more  than  a  piece  of  paper  containing  a  clause  or  two.  What  we  desire 
is  a  really  practicable  Convention.  I  explained  before  a  meeting  of  the  Conference  (2) 
the  motives  which  led  me  to  present  this  amendment.  I  considered  it  desirable  that 
it  should  find  a  place  in  the  Convention,  and  I  should  like  to  thank  Sir  Cecil  Hurst  for 
having  been  good  enough  to  enlighten  us  by  stating  the  legal  view  of  the  question. 
In  my  opinion,  both  the  substance  of  the  amendment  and  the  idea  underlying  it,  which 
is  in  its  turn  prompted  by  the  ideals  of  the  League  of  Nations,  provide  arguments 
in  support  of  those  which  I  have  already  had  the  honour  to  place  before  the  Conference. 
In  conclusion,  I  would  beg  the  Conference  to  leave  the  text  as  it  is. 

M.  WIELOWIEYSKI  (Poland;  speaking  in  French).  —  Whilst  supporting  the 
proposal  put  forward  by  the  Czecho-Slovak  Delegation,  I  should  like  to  lay  stress  upon 
the  fact  that  it  is  not  the  principle  itself  which  is  called  in  question;  we  all  understand 
the  necessity  of  mutual  assistance.  The  question  is  dealt  with  in  a  Report  on  the  sub- 
ject of  railways  which  has  been  drawn  up  by  M.  Politis  and  was  circulated  to-day. 
The  subject  is  there  treated  exhaustively,  in  connection  chiefly  with  the  electrifica- 
tion of  railways. 

We  do  not  in  principle  object  to  the  Austrian  proposal,  but  we  do  think  that  in  its 
present  place  it  contains  elements  of  danger.  You  must  know  that  anything  in  general 
conventions  which  is  not  expressed  in  very  definite  terms  is  liable  to  be  interpreted 
in  a  sense  different  from  that  originally  intended.  Suppose  we  approach  our  neighbour 
with  the  words  :  We  have  indeed  undertaken  to  facilitate  transit  for  you,  but  only  give 
us  the  waggons  and  we  will  guarantee  the  transit.  I  consider  this  sentence,  which 
says  nothing  at  all,  to  be  dangerous,  and  it  is  for  this  reason  that  I  deem  it  our  duty 
to  demand  its  omission.  Without  it  the  text  will  be  clearer,  and  the  meaning  will  be 
open  to  no  doubt. 

M.  CARACOSTA  (Roumania;  speaking  in  French).  —  I  am  in  complete  agreement 
with  the  view  taken  by  my  colleagues  the  Delegates  of  Czecho-Slovakia  and  of  Poland, 
and  I  hold  with  them  that  the  sentence  is  out  of  place  here.  In  my  opinion,  its  inclu- 
sion in  the  text  would  only  lead  to  difficulties. 

THE  PRESIDENT  (speaking  in  French).  —  If  there  are  delegates  who  consider 
the  sentence  out  of  place  here,  might  it  not  be  inserted  in  the  Report  ? 

M.  REINHARDT  (Austria;  speaking  in  French).  —  It  has  been  suggested  that 
the  inclusion  of  this  sentence  is  dangerous.  May  I  observe  that  this  same  mutual 
assistance  is  being  rendered  every  day.  It  is  only  natural  that  a  country  which  is 
in  need  of  fuel  or  of  rolling-stock  should  ask  for  that  fuel  or  that  rolling-stock  in  what- 
ever quarter  there  is  a  chance  of  finding  it,  and  this  is  taking  place  all  the  time.  I 
therefore  fail  to  understand  the  objection  to  retaining  this  sentence  in  the  Preamble. 

M.  NEUJEAN  (Relgium;  Rapporteur;  speaking  in  French).  —  I  think  that  we 
might  perfectly  well  subscribe  to  the  wish  expressed  by  the  Czecho-Slovak  and  Polish 


(1)  See  note  on  p.  92. 

(2)  See  p.  24. 
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Delegates,  in  view  of  the  fact  that  the  second  sentence  is  already  implied  hy  the  first. 
What  does  the  first  sentence  say?  It  reads  as  follows  :  Recognising  that  it  is  well  to 
proclaim  the  right  of  free  transit  and  to  make  regulations  thereon  as  being  one  of  the  best 
means  of  developing  co-operation  between  States,  etc...  After  all,  what  is  this  co-opera- 
'tion  between  States,  if  it  is  not  that  mutual  help  of  which  mention  is  made  both  in 
M.  Politis'  Report  and  in  the  Report  which  I  myself  presented?  There  is  all  the  more 
reason  to  omit  the  last  part,  for  it  is  an  ill-constructed  sentence,  the  words  in  the 
French  text  ces  derniers  being  intended  to  apply  to  the  noun  Etats,  which  occurs 
several  lines  higher  up. 

THE  PRESIDENT  (speaking  in  French).  —  Would  there  be  any  objection  to 
including  this  last  part  in  the  Report? 

M.  NEUJEAN  (Belgium,  Rapporteur;  speaking  in  French).  —  It  is  already  in, 
and  I  seem  to  recollect  that  it  also  appears  in  M.  Politis'  Report. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  myself 
am  entirely  in  agreement  with  the  view  which  has  been  developed  here  by  the  Delegates 
of  Czecho-Slovakia,  Poland  and  Roumania.  Were  the  sentence  to  which  such  objec- 
tion is  taken  to  remain  in  the  Preamble,  it  would  appear  to  bind  the  different  Govern- 
ments and  to  impose  upon  them  obligations  to  which,  in  my  opinion,  they  could  not 
submit.  The  Austrian  Delegate  has  said  :  "If  you  wish  this  Convention  to  be  a 
practicable  one..."  We  also  are  striving  to  that  end,  but  a  question  arises  here  of 
relations  between  States,  and  this  mutual  assistance  must  not  become  a  kind  of  pre- 
vious undertaking,  as  it  were.  We  wish  always  to  be  ready  to  co-operate  in  rendering 
all  the  mutual  aid  possible,  but  we  do  not  wish  to  be  bound  in  advance. 

THE  PRESIDENT  (speaking  in  French).  —  We  shall  now  proceed  to  the  second 
reading  of  the  articles  of  the  Convention  on  Freedom  of  Transit,  and  to  the  taking  of 
a  vote  upon  them.  The  moment  would  appear  to  me  to  have  arrived  for  requesting 
the  President,  M.  Hanotaux,  to  be  good  enough  once  more  to  resume  the  President's 
hammer,  that  very  heavy  instrument  with  which  he  was  kind  enough  to  entrust  me  at 
the  opening  of  this  meeting. 

M.  HANOTAUX,  President  of  the  Conference,  replaced  M.  Loudon,  Vice-Presi- 
dent, in  the  President's  Chair. 


THE  PRESIDENT  (speaking  in  French).  —  It  was  natural  that  M.  Loudon  should 
preside  over  your  labours  until  the  conclusion  of  the  first  reading  of  the  Convention. 
We  will  now  proceed  to  the  second  reading,  with  the  understanding  that  the  Regulations 
and  the  Protocol  are  reserved. 

CONVENTION  ON  FREEDOM  OF  TRANSIT 

[Names  of  Powers] : 

Desirous  of  making  provision  to  secure  and  maintain  freedom  of  communications  and 
transit ; 

Being  of  opinion  that  in  such  matters  general  conventions  to  which  other  Powers  may 
accede  at  a  later  date  constitute  the  best  method  of  realising  the  purpose  of  Article  23  (e)  of 
the  Covenant  of  the  League  of  Nations; 

Recognising  that  it  is  well  to  proclaim  the  right  of  free  transit  and  to  make  regulations 
thereon  as  being  one  of  the  best  means  of  developing  co-operation  between  States  without 
prejudice  to  their  rights  of  sovereignty  or  authority  over  routes  available  for  transit; 

Having  accepted  the  invitation  of  the  League  of  Nations  to  take  part  in  a  Conference  at 
Barcelona  which  met  on  March  10th,  1921,  and  having  taken  note  of  the  final  Act  of  such 
Conference; 

Anxious  to  bring  into  force  forthwith  the  provisions  of  the  Regulations  relating  to  transit 
by  rail  or  waterway  adopted  thereat ; 

Wishing  to  conclude  a  Convention  for  this  purpose,  have  appointed  as  their  Plenipoten- 
tiaries : 
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Who.  after  communicating  their  full  powers  found  in  good  and  due  form,  have  agreed  as 

follows  : 

May  I  say  once  more  that  the  word  Regulations  and  the  expression  Contracting 
States  are  expressly  reserved. 

M.  WIELOWIEYSKI  (Poland;  speaking  in  French).  -  Is  it  understood,  with 
reference  to  the  last  paragraph  of  this  Preamble,  that  the  formal  portion  of  it  is  re- 
served ? 

THE  PRESIDENT  (speaking  in  French).  —  It  is  understood. 


ARTICLE  1 

The  High  Contracting  Parties  declare  that  they  accept  the  Regulations  on  Freedom  of 
Transit  annexed  hereto,  adopted  by  the  Barcelona  Conference  on... 

Consequently,  they  hereby  declare  that  they  accept  the  obligations  and  undertakings 
of  the  said  Regulations  in  conformity  with  the  terms  and  in  accordance  with  the  conditions 
set  out  therein. 

THE  PRESIDENT  (speaking  in  French).  -  -  Does  anyone  wish  to  speak  on  Article  1  ? 
I  will  put  it  to  the  vote. 

Article  1  was  adopted. 

ARTICLE  2 

The  present  Convention  does  not  in  any  way  all'ect  the  rights  and  obligations  arising  out 
of  the  provisions  of  the  Treaty  of  Peace  signed  at  Versailles  on  June  28th,  1919,  or  out  of  the 
provisions  of  the  other  corresponding  Treaties,  in  so  far  as  they  concern  the  Powers  which 
have  signed,  or  which  benefit  by,  such  Treaties. 

Article  2  was  adopted. 

ARTICLE  3 

The  present  Convention,  of  which  the  French  and  English  texts  are  both  authentic,  shall 
bear  this  day's  date  and  shall  be  open  for  signature  until...  (December  1st,  1921). 

Article  3  was  adopted. 

ARTICLE  4 

The  present  Convention  is  subject  to  ratification.  The  instruments  of  ratification  shall 
be  transmitted  to  the  Secretary-General  of  the  League  of  Nations  who  will  notify  the  receipt 
of  them  to  the  other  Members  of  the  League  and  to  States  admitted  to  sign  the  Convention. 
The  instruments  of  ratification  shall  be  deposited  in  the  archives  of  the  Secretariat. 

In  order  to  comply  with  the  provisions  of  Article  18  of  the  Covenant  of  the  League  of 
Nations,  the  Secretary-General  will  register  the  present  Convention  upon  the  deposit  of  the 
lirst  ratification. 

Article  4  was  adopted. 

ARTICLE  5 

Members  of  the  League  of  Nations  which  have  not  signed  the  present  Convention  before 
December  1st,  1921,  may  accede  to  it. 

The  same  applies  to  States  not  Members  of  the  League  to  which  the  Council  of  the  League 
may  decide  officially  to  communicate  the  present  Convention. 

Accession  will  be  notified  to  the  Secretary-General  of  the  League,  who  will  inform  all 
Powers  concerned  of  the  accession  and  of  the  date  on  which  it  was  notified. 

Article  5  was  adopted. 
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ARTICLE  6 

The  present  Convention  will  not  come  into  force  until  it  has  been  ratified  by  five  Powers. 
The  date  of  its  coming  into  force  shall  be  the  ninetieth  day  after  the  receipt  by  the  Secretary- 
General  of  the  League  of  Nations  of  the  fifth  ratification.  Thereafter  the  present  Convention 
will  take  effect  in  the  case  of  each  Party  ninety  days  after  the  receipt  of  its  ratification  or 
of  the  notification  of  its  accession. 

Upon  the  coming  into  force  of  the  present  Convention,  the  Secretary-General  will  address 
a  certified  copy  of  it  to  the  Powers  not  Members  of  the  League  which  are  bound  under  the 
Treaties  of  Peace  to  accede  to  it. 

Article  6  was  adopted. 

ARTICLE  7 

A  special  record  shall  be  kept  by  the  Secretary-General  of  the  League  of  Nations,  showing 
which  of  the  Parties  have  signed,  ratified,  acceded  to  or  denounced  the  present  Convention. 
This  record  shall  be  open  to  the  Members  of  the  League  at  all  times;  it  shall  be  published  as 
often  as  possible  in  accordance  with  the  directions  of  the  Council. 

Article  7  was  adopted. 

ARTICLE  8 

Subject  to  the  provisions  of  Article  2  of  the  present  Convention,  the  latter  may  be  de- 
nounced by  any  Party  thereto  after  the  expiration  of  five  years  from  the  date  when  it  came 
into  force  in  respect  of  that  Party.  Denunciation  shall  be  effected  by  notification  in  writing 
addressed  to  the  Secretary-General  of  the  League  of  Nations.  Copies  of  such  notification 
shall  be  transmitted  forthwith  by  him  to  all  the  other  Parties,  informing  them  of  the  date 
on  which  it  was  received. 

The  denunciation  shall  take  effect  one  year  after  the  date  on  which  it  was  notified  to  tin 
Secretary-General,  and  shall  operate  only  in  respect  of  the  notifying  Power. 

THE  PRESIDENT  (speaking  in  French).  —  Sir  Cecil  Hurst,  of  the  British  Delega- 
tion, will  now  speak. 

Sir  Cecil  HURST  (Great  Britain;  speaking  in  French).  —  In  order  to  avoid  any 
misunderstanding,  I  propose  to  alter  the  sentence  Copies  of  such  notification,  shall 
be  transmitted  forthwith  by  him  to  all  the  other  Parties,  informing  them  of  the  date  on 
which  it  was  received,  as  follows  :  Copies  of  such  notification  shall  be  transmitted  forth- 
with by  him  to  all  the  other  Parties,  informing  them  of  the  date  of  notification.  In  this 
way  the  sentence  cannot  give  rise  to  any  confusion. 

M.  NEUJEAN  (Belgium,  Rapporteur;  speaking  in  French).  —  As  the  date  of  noti- 
fication is  already  to  be  found  in  the  document,  there  would  clearly  be  a  redundancy. 

THE  PRESIDENT  (speaking  in  French).  —  Sir  Cecil  Hurst  fears  there  may  be 
two  dates, — that  on  which  the  notification  is  made  and  that  on  which  it  is  received. 
It  is  certainly  unfortunate  not  to  have  a  uniform  date. 

M.  REVEILLAUD  (France;  speaking  in  French).  —  It  would  perhaps  be  simpler 
to  use  the  word  received  in  both  cases,  namely,  in  the  middle  as  well  as  at  the  end  of 
the  article. 

THE  PRESIDENT  (speaking  in  French).  —  M.  Loudon  suggests  Copies  of  such 
notification  shall  be  transmitted  forthwith  to  all  the  other  Parties.  This  certainly  appears 
to  me  simpler,  and  would  not  give  rise  to  any  uncertainty  as  to  the  date  itself. 

M.  SIBILLE  (France;  speaking  in  French).  —  Surely  we  could  retain  the  text 
before  us  by  simply  altering  the  last  sentence  as  follows  :  The  denunciation  shall  take 
effect  one  year  after  the  date  on  which  it  was  received  by  the  Secretary-  General... 
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M.  NEUJEAN  (Belgium.  Rapporteur;  speaking  in  French).  —  Exactly. 

THE  PRESIDENT  (speaking  in  French).     -  If.no  objection  is  raised  to  this  pro- 
posal, it  is  settled  that  it  is  the  date  of  receipt  which  will  count. 
Does  anyone  else  wish  to  speak  on  Article  8? 
I  put  it  to  the  vote  in  the  modified  form  proposed  by  M.  Sibille. 

Article  8  was  adopted. 

ARTICLE  9 

A  request  for  the  revision  of  the  present  Convention  may  be  made  at  any  lime  by  one- 
third  of  the  High  Contracting  Parties. 

Article  9  was  adopted. 

THE  PRESIDENT  (speaking  in  French).  —  It  is  understood  that  the  concluding 
words  of  the  Convention  in  faith  whereof...  are  reserved. 

M.  PUSTA  (Esthonia;  speaking  in  French).  —  As  a  matter  of  fact,   this   forms 
part  of  the  formal  articles  which  it  was  decided  to  reserve. 

THE  PRESIDENT  (speaking  in  French).  —  It  is  understood  that  the  vote  by 
roll-call  upon  the  whole  text  of  the  Convention  is  reserved. 


DECLARATION 

THE  PRESIDENT  (speaking  in  French).  —  M.  Winiarski,  the  Polish  Delegate, 
will  now  speak. 

M.  WINIARSK  I  (Poland  ;  speaking  in  French).  —  I  wish  to  address  the  Conference 
in  order  to  read  a  declaration  which  certain  delegations  have  asked  me  to  make  known. 
It  relates  to  the  Brazilian  proposal  on  the  subject  of  the  principle  of  reciprocity  of 
obligations  and  benefits,  in  connection  with  the  carrying  out  of  Article  23  (e)  of  the 
Covenant,  including  equitable  treatment  for  commerce.  As  you  are  already  aware, 
the  Brazilian  proposal  has  been  made  the  subject  of  a  report  by  the  Sub-Committee, 
stating  that  the  Brazilian  Delegate's  memorandum  will  be  transmitted  to  the  Council. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  The  report  has  been  altered. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  The  following  is  the  Declara- 
tion which  I  have  been  asked  to  read  to  you  : 

The  report  of  the  British  Delegate  has  just  been  distributed,  concerning  the  decision 
t;iken  by  the  Sub-Committee  which,  under  his  Chairmanship,  considered  the  proposal  put 
forward  by  the  Brazilian  Delegation,  on  the  application  of  (he  Draft  Convent  ions  which  the 
Conference  is  engaged  in  drawing  up. 

We  agree  with  the  point  of  view  of  the  Sub-Committee,  whilst  expressing  the  earnest 
hope  that  the  Council  and  the  Assembly  of  the  League  of  Nations  will  take  the  necessary 
measures  to  safeguard  the  application  of  the  principle  of  reciprocity  in  the  execution  of  the 
Conventions  which  have  been  drawn  up  by  the  Conference. 

Further,  in  view  of  Article  23  (e)  of  the  Covenant,  we  ask  t  hat  I  he  attention  of  t  he  Council 
and  of  the  Assembly  of  the  League  be  drawn  to  the  necessity  for  defining,  at  tin'  earliest  pos- 
sible date,  the  principles  proper  to  ensure  an  equitable  treatment  of  commerce. 

This  Declaration  is  signed  by  : 

MM.  Wielowieyski  (Poland),  Freire  o'Andrade  (Portugal),  V.  Sidzi- 
kauskas  (Lithuania),  Planas  Suarez  (Venezuela),  Carlin  (Switzerland), 
Tsang-Ou  (China),  Mirza  Hussein  Khan  Alai  (Persia),  Velasquez  (Para- 
guay), Perietzeano  (Roumania),  Manuel  Rivas  Vicuna  (Chile),  M.  de  Pe- 
ralta    (Costa    Rica),    Luis    Maria    Soler    (Haiti),    Lankas    (Czecho- Slovakia), 
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Moreno  Mehlo  (Cuba),  Trifon  Melean  (Bolivia),  Tresich  Pavichich  (Serb-Croat- 
Slovene  State),  P.  Bignami  (Italy),  Guillermo  Brockmann  y  Ararzuza  (Spain), 
Norberto  Galvez  (Guatemala),  Norberto  Galvez  (Honduras),  Albat  (Latvia), 
Fernandez  y  Medina  (Uruguay). 

The  signatory  delegations  request  the  President  to  add  this  Declaration  to  the 
files  of  the  Conference,  for  transmission  to  the  Council  of  the  League  of  Nations. 

THE  PRESIDENT  (speaking  in  French).  —  This  Declaration  will  be  placed 
among  the  archives  of  the  Conference,  and  the  Officers  of  the  Conference  will  take 
the  measures  necessary  to  communicate  it  to  the  Council  of  the  League  of  Nations. 

The  meeting  adjourned  at  7.40  p.m. 


n 


TWENTY-FOURTH  MEETING  OF  THE  CONFERENCE 

(Thursday,  April  14th,  1921,  at  11  a.m.) 


DISCUSSION  OF  FORM  TO  BE  GIVEN  TO  ARTICLES  ON  FREEDOM  OF  TRANSIT  — ■  ADOPTION  OF 
ARTICLE  1  OF  CONVENTION  —  ROLL-CALL  FOR  ADOPTION  OF  CONVENTION  AND  STATUTE 
ON   FREEDOM   OF   TRANSIT 


The  Meeting  opened  with  M.  Hanotaux,  President,  in  the  Chair. 

DISCUSSION  OF  FORM  TO  BE  GIVEN  TO  ARTICLES  ON  FREEDOM  OF  TRANSIT 

THE  PRESIDENT  (speaking  in  French).- —  We  are  now  approaching  a  subject 
upon  which  we  had  reserved  our  opinion;  namely,  the  choice  between  the  words 
Convention  and  Regulations.  Sir  Cecil  Hurst  will  give  us  the  view  of  the  jurists  upon 
this  point,  whilst  there  is  also,  I  think,  a  statement  to  be  made  by  the  British  Delegation. 
All  these  matters  having  been  cleared  up,  it  remains  for  the  Conference  to  be  made 
conversant  with  the  present  state  of  affairs  concerning  the  Protocol  and  the  signatures 
to  be  appended  to  the  various  Acts.  Sir  Cecil  Hurst  will  now  speak  on  behalf  of  the 
Jurists'  Committee. 

Sir  Cecil  HURST  (Great  Britain,  Chairman  of  the  Jurists'  Committee;  speaking 
in  French).  —  The  text  which  was  submitted  to  the  Officers  of  the  Conference,  and 
which  has  been  circulated  amongst  you,  was  the  work  of  the  Jurists'  Committee,  over 
which  I  have  the  honour  to  preside.  All  its  members  are  in  agreement  with  regard 
to  the  system  proposed.  This  system  is  the  one  adopted  at  the  Hague  in  1907,  and 
at  Geneva  in  1920.  It  consists  in  making  a  distinction  between  the  formal  clauses 
and  the  technical  clauses.  The  Jurists'  Committee  made  this  proposal  because  expe- 
rience has  proved  that  this  system  has  already  produced  good  results,  and  also  because 
there  are  precedents  which,  to  lawyers,  are  always  of  capital  importance.  There  does 
not  appear  to  me  to  be  any  necessity  to  explain  in  detail  the  advantages  of  the  system, 
because,  in  my  opinion,  they  are  clearly  apparent.  If,  however,  the  members  of  the 
Conference  consider  that  difficulties  might  be  created  if  it  were  applied,  I  shall  be 
happy  to  calm  their  apprehensions,  but  I  can  assure  you  that  a  division  into  a  Conven- 
tion and  Regulations  of  the  articles  adopted  by  the  Conference  will  not  in  any  way, 
either  from  a  legal  or  a  technical  point  of  view,  prove  a  source  of  trouble  to  the  States 
which  accept  them. 

Another  question  was  submitted  to  the  jurists.  The  use  of  the  word  Regulations 
has  been  criticised.  We  have  been  told  that  we  have  adopted  regulations  for  orga- 
nisation and  regulations  for  procedure,  and  we  are  now  asked  to  adopt  a  third  set  of 
regulations,  those  on  transit— This  will  cause  confusion.  The  Jurists'  Committee  was 
asked  by  the  Conference  to  ascertain  whether,  in  order  to  avoid  this  confusion,  it  were 
possible  to  find  a  synonymous  term.  We  have  gone  into  the  question  carefully,  and 
the  word  which  we  can  recommend  to  the  Conference  is  the  word  statute.  In  certain 
ways  it  is  better  than  the  word  Regulations.  If,  however,  the  Conference  is  not  of  this 
opinion,  the  Jurists  consider  that  there  would  be  no  objection  in  keeping  to  the  word 
regulations. 

May  I  now  be  permitted  to  speak,  no  longer  as  Chairman  of  the  Jurists'  Committee, 
but  as  a  member  of  the  British  Delegation?     I  had  occasion  at  a  previous  meeting 
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to  give  some  explanations  on  this  subject,  and  I  pointed  out  that  from  the  British  point 
of  view  it  is  desirable  to  accept  this  division  of  the  articles  into  a  Convention  and 
appended  Regulations.  Some  difficulties  of  an  internal  character  arose  within  the 
British  Empire  through  the  admission  of  the  great  Dominions  into  the  League  of 
Nations  as  separate  Members.  This  decision  was  taken  at  Paris  by  distinguished 
statesmen,  perhaps  without  fully  reflecting  on  the  legal  and  constitutional  conse- 
quences of  such  admission,  but  the  difficulties  which  it  has  involved  for  the  British 
Empire  are  of  an  internal  nature.  I  do  not  think  the  Conference  would  desire  me  to 
make  a  statement  on  the  organisation  of  the  British  Empire,  and  I  am  equally  convinced 
that  it  does  not  desire  to  raise  difficulties  for  the  British  Empire.  In  a  conference  of 
this  kind,  when  certain  members  are  threatened  with  difficulties,  it  is  natural  that  the 
others  should  do  all  in  their  power  to  remove  these  difficulties.  As  a  jurist,  I  can  give 
you  an  assurance  that  by  accepting  the  division  of  the  articles  into  a  Convention  and 
appended  Regulations,  the  various  States  wiU  in  no  way  suffer  prejudice  from  a  legal 
point  of  view,  and,  if  I  point  out  further  that  the  system  offers  great  advantages  for 
the  different  Powers,  I  hope  that  the  Conference  will  be  willing  to  accept  it. 

M.  ORTUNO  (Spain;  speaking  in  French).  —  I  should  like  first  of  all  to  thank 
Sir  Cecil  Hurst  for  the  explanation  which  he  has  been  good  enough  to  give  us.  It  is 
the  third  time  that  I  am  speaking  on  this  subject,  and  I  will  therefore  endeavour  to  be 
brief.  On  the  first  occasion  when  I  addressed  you,  I  enquired  why  we  talked  of  Regu- 
lations when  up  till  now  we  had  been  engaged  in  making  a  Convention.  I  was  given 
satisfaction  on  this  point.  On  the  second  occasion,  I  indicated  that  the  division  into 
formal  articles  and  technical  articles  received  the  approval  of  the  Spanish  Delegation, 
stating,  however,  that  the  word  Regulations  did  not  seem  to  me  quite  the  right  one  to 
use.  In  Spain — and  I  suppose  that  it  is  so  almost  everywhere — Regulations  conveys 
the  meaning  of  an  adjective;  it  is  the  law  which  is  the  substantive  element.  The 
administration  decrees  regulations  in  order  to  apply  the  laws.  I  therefore  feared  that, 
at  first  sight,  the  division  into  formal  articles  and  regulations  might  give  rise  to  doubt 
as  to  what  these  regulations  exactly  refer  to.  It  was  for  this  reason  that  I  took  the 
liberty  of  requesting  Sir  Cecil  Hurst- — who  is  to  be  congratulated  upon  having  initiated 
this  change — to  endeavour  to  find  a  word  which  could  be  substituted,  I  think  with 
advantage,  for  the  word  Regulations.  Sir  Cecil  Hurst  found  this  word.  I  see  eye  to 
eye  with  him,  and  I  raise  no  objection  to  the  word  statute,  which  I  consider  the  right  one. 
The  Spanish  Delegation  will  vote  for  sir  Cecil  Hurst's  proposal. 

THE  PRESIDENT  (speaking  in  French).  —  May  I  be  allowed  to  give  a  short 
philological  explanation.  Statute  is  quod  stat, — that  which  exists.  As  M.  Ortuiio  has 
observed,  the  word  is  an  excellent  choice, — in  fact,  nothing  short  of  a  discovery  on  the 
part  of  our  lawyers,  not  only  for  the  present  Convention,  but  also  for  any  similar 
instrument  which  may  be  concluded  in  the  future.  I  feel  sure  the  Conference  will 
approve,  and  will  tender  its  thanks  to  its  legal  advisers  for  having  made  us  this  proposal. 

M.  SCASSI  (Greece;  speaking  in  French).  —  The  excellent  reasons  adduced  by 
Sir  Cecil  Hurst  are  all  arguments  in  favour  of  making  a  distinction  between  the  various 
contents  of  our  Convention,  whilst  his  proposal  has  also  this  in  its  favour,  that  it  is 
not  only  rational  but  also  practical  and  convenient.  The  legal  position  remains 
unchanged,  and  we  need  surely  not  hesitate  to  adopt  a  proposal  carrying  with  it  all 
the  practical  advantages  which  Sir  Cecil  Hurst  has  demonstrated. 

But  these  observations  do  not  apply  to  the  term  Regulations,  which  is  rather  an 
administrative  term.  Its  introduction  into  the  wording  of  a  diplomatic  instrument 
would  constitute  an  innovation  which  could  only  be  justified  if  accompanied  by  a 
definite  improvement  in  terminology.  But  this  is  not  so  here.  The  word  Regulations 
does  not  render  the  meaning  of  the  special  articles.  There  is  no  question  here  of 
regulating.  We  are  not  regulating  traffic, — we  are  only  making  certain  agreements  in 
respect  to  traffic.  I  should  propose  adopting  some  term  corresponding  more  closely 
to  the  object  in  view,  and  which  would  include  the  idea  of  an  agreement,  as  we  are  here 
in  order  to  agree.  I  would  suggest  the  word  arrangement,  which  has  in  its  favour  the 
fact  that  it  is  the  one  commonly  used  in  diplomatic  terminology  to  qualify  conventions 
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which  are  not  solemn  engagements,  but  are  special  in  the  sense  that  these  articles  are 
special  or  technical. 

M.  AVRAMOV1TCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  The 
question  which  has  been  raised  with  regard  to  dividing  the  Convention  into  two  parts, 
one  to  be  called  Convention  and  the  other  Regulations  or  Statute,  is  of  considerable 
importance  from  every  point  of  view,  especially  with  regard  to  avoidance  of  difficulties 
in  the  future;  and  this  is  why  at  a  previous  meeting  I  requested  the  Officers  of  the 
Conference  to  prepare  a  short  documentary  statement  giving  the  facts,  and  the  docu- 
ments for  distribution  among  the  members  of  the  Conference,  with  the  object  of  throw- 
ing light  upon  the  question  before  the  discussion  and  the  taking  of  the  vote.  In  place 
of  this,  however,  the  Chairman  of  the  Legal  Committee,  Sir  Cecil  Hurst,  has  given  us 
some  explanations  on  the  question.  The  idea  of  dividing  the  Convention  into  two  parts 
— Convention  and  Regulations, — is  an  innovation  for  most  of  the  States,  which  up  till 
now  have  been  in  the  habit  of  seeing  all  the  provisions  relating  to  obligations  and  duties 
contained  in  a  single  instrument,  namely,  a  Convention,  subject  not  only  to  ratification 
but  also,  should  necessity  arise,  to  revision  and  denunciation.  As  regards  the  form, 
I  am  of  opinion  that  the  division  into  two  parts,  one  containing  the  articles  relating 
to  legal  and  conventional  matters,  and  the  other  comprising  the  substance  of  the 
agreement,  is  a  happy  and  most  acceptable  idea.  Butwe  feel  some  anxiety  with  regard 
to  the  proposal  made  by  Sir  Cecil  Hurst.  At  the  meeting  on  April  9th  Sir  Cecil  Hurst 
addressed  us  on  the  subject  of  the  technical  articles,  which  I  consider  to  be  the  really 
essential  ones — those,  in  fact,  which  make  the  Convention.  Articles  on  the  subject 
of  dues,  tariffs,  restrictions,  obligations,  are,  in  fact,  those  which  mal<e  the  actual 
Convention.  If,  however,  we  accept  Sir  Cecil  Hurst's  proposal,  will  the  article  begin- 
ning The  Present  Convention  does  not  in  any  way  affect  the  provisions  of  the  Treaty 
of  Peace  signed  at  Versailles...  appear  in  the  Convention  or  in  the  Regulations?  In 
the  same  way,  as  regards  Article  9  :  A  request  for  the  revision  of  the  present  Convention 
may  be  made  at  any  time  by  one-third  of  the  High  Contracting  Parties.  Further,  will 
articles  dealing  with  duties,  obligations,  notification,  denunciation,  etc.,  come  under 
the  first  or  under  the  second  part?  A  second  question  :  Why  is  there  a  difference  in 
form  in  the  first  part  of  the  Convention  with  regard  to  the  expression  High  Contracting 
Parties,  whilst  in  the  Regulations  the  term  used  is  States?  We  fail  to  understand  the 
motive  for  this  distinction.  A  third  question  :  Would  the  word  Regulations, — that 
is  to  say,  the  Convention, — which  was  to  be  a  homogeneous  whole  and  not  to  be  divided 
into  a  Convention  and  Regulations,  in  reality  give  rise  to  such  insurmountable  diffi- 
culties that  the  British  Empire  would  be  unable  to  accept  it?  Sir  Cecil  Hurst  stated 
that  he  could  not  give  any  explanation  in  view  of  the  difficulty  of  the  question. 

Sir  Cecil  HURST  (Great  Britain).  —  Not  at  all. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Then 
I  shall  welcome  any  explanation.  A  fourth  question  :  Does  the  acceptance  of  the 
Convention  by  Great  Britain  necessarily  imply  acceptance  by  the  whole  British  Empire  ? 
If  the  Dominions,  for  instance,  are  unwilling  to  accept  the  Regulations,  what  will  be 
their  legal  position  in  regard  to  the  application  of  the  Convention?  A  Dominion  may, 
for  example,  come  to  me  with  a  request  for  the  right  of  transit,  basing  its  demand  upon 
the  Convention.  I  reply  :  "I  am  sorry,  but  you  have  not  signed  the  Regulations." 
The  Dominion  retorts  :  "I  belong  to  the  British  Empire."  Will  the  British  Empire 
in  such  a  case  come  to  me  and  ask  to  be  accorded  the  right  of  transit,  taking  its  stand 
upon  Article  6?  1  am  led  to  ask  all  these  questions,  not  with  any  particular  interest 
in  mind,  but  simply  in  order  to  be  enlightened  upon  the  subject;  because  when  we 
return  to  our  own  country  we  may  have  it  said  to  us :  "You  started  out  with  a  Draft 
Convention  of  which  all  the  articles  were  contained  in  a  single  instrument.  You  have 
divided  it  into  two  parts;  what  is  the  relation  between  this  new  Convention  and  these 
new  Regulations?"  It  is  therefore  in  order  to  provide  myself  with  the  correct  answer 
to  the  Government  which  I  have  the  honour  In  represent  that  I  am  asking  for  these 
explanations.     We  shall  then  see  whether  or  not  we  can  support  your  point  of  view. 
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Sir  Cecil  HURST  (Great  Britain;  speaking  in  French).  —  Allow  me  to  endeavour 
to  reply  without  delay  to  the  questions  put  by  the  Serb-Croat-Slovene  Delegate. 
The  first  question  which  he  raised  was  that  of  the  intrepretation  of  Article  9  of  the 
Convention,  on  the  subject  of  revision.  This  article  was  worded  by  a  Committee 
presided  over  by  M.  Loudon,  and  I  am  sure  that  the  Committee  in  adopting  this 
wording  had  in  mind  all  possible  revision,  not  only  of  the  terms  of  the  Regulations, 
but  also  of  those  of  the  Convention  itself.  The  whole  discussion  which  took  place  at 
this  Committee,  and  all  the  arguments  which  Captain  Avramovitch  brought  forward  in 
support  of  his  amendment,  were  based  upon  the  necessity  of  revising,  not  only  the 
Convention  itself,  but,  should  experience  prove  it  to  be  necessary,  the  Regulations 
as  well.  The  reason  for  which  the  article  referring  to  revision  was  inserted  in  the 
Convention  was  that  it  is  through  the  Convention  that  the  Regulations  derive  their 
force.  In  my  own  personal  opinion, — for  this  is  not  a  question  which  has  been 
discussed  or  considered  by  the  Jurists'  Committee, — Article  9  authorises  a  revision 
of  the  Regulations.  If  my  interpretation  be  correct,  and  if  the  Conference  so  desire, 
it  will  be  possible  to  clear  up  this  point  by  adding  to  Article  9  the  following  words  : 
A  request  for  the  revision  of  the  present  Convention,  and  also  of  the  Regulations,  may 
be  made.  Another  means  of  achieving  the  same  object  would  be  to  mention  the 
matter  in  the  Report.  As  it  is,  a  mention  of  this  question  of  revision  is  to  be  included 
in  the  Final  Act,  and  Captain  Avramovitch  would  perhaps  be  satisfied  if,  in  the 
paragraph  of  the  Final  Act  where  mention  is  made  of  the  means  of  carrying  out  such 
revision,  it  were  also  mentioned  that  it  is  not  only  the  revision  of  the  Convention 
but  also  that  of  the  Regulations  which  is  intended.  Such  is  my  own  personal 
opinion  upon  this  first  point. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  wish 
the  articles  of  the  Convention  also  to  be  made  fully  applicable  to  the  Regulations  in 
every  respect,- — notification,  ratification,  revision.  I  ask  the  question  in  order  that 
the  matter  should  be  made  quite  clear. 

THE  PRESIDENT  (speaking  in  French).  —  I  understand  M.  Avramovitch  to 
mean  that  the  word  obligation  only  includes  engagements  of  a  practical  nature,  leaving 
out  the  various  other  kinds  of  undertakings  which  may  be  entered  into  side  by  side 
with  such  obligations.  The  Serbian  Delegate  wishes,  therefore,  to  know  whether 
these  other  undertakings  are  covered  by  the  word  obligations ;  he  is  apprehensive  lest 
this  word  should  be  too  restrictive.  Might  not  M.  Avramovitch's  view  find  accurate 
expression  in  the  following  words  :  all  the  obligations  and  undertakings?  The  second 
paragraph  of  Article  I  of  the  Convention  on  Freedom  of  Transit  would  then  read  as 
follows  :  Consequently  they  hereby  declare  that  they  accept  all  the  obligations  and  under- 
takings..., the  word  undertaking  being  added  in  order  to  supplement  the  word  obli- 
gations, which  might  seem  to  imply  only  obligations  bearing  a  technical  character, 
whilst  the  word  undertakings  is  applicable  to  every  kind  of  undertaking  concluded 
berween  one  country  and  another  on  any  subject.  The  text  would  thus  be  quite  clear, 
but  we  could  adopt  a  still  more  simple  wording  which  Sir  Cecil  Hurst  has  just  proposed 
to  me  :  Consequently  they  hereby  declare  that  they  accept  the  word  "statute'  in  conformity 
with  the  terms  and  in  accordance  with  the  conditions  set  out  in  the  Convention. 

The  words  Statute  and  Convention  must  be  included  in  the  same  phrase. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Exactly. 

Sir  Cecil  HURST  (Great  Britain;  speaking  in  French).  —  The  second  point  raised 
by  Captain  Avramovitch  concerns  the  use  of  the  word  States  in  the  Statute.  This 
question  is  bound  up  with  that  raised  by  the  third  and  fourth  points  brought  forward 
by  him.  It  concerns  the  peculiar  situation  of  the  Empire  and  the  British  Dominions. 
May  I  be  permitted  to  deal  with  these  different  questions  at  the  same  time?  The 
Dominions  were  admitted  as  Members  of  the  League  of  Nations,  and  as  Members 
of  this  League  they  accept  certain  principles  and  certain  obligations.  All  the  Domi- 
nions, taken  individually  as  Members  of  the  League  of  Nations,  have  accepted  the 
terms  of  Article  23  (e)  of  the  Covenant  concerning  freedom  of  transit  and  communi- 
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cations.  The  present  Conference  met  on  the  invitation  of  the  League  of  Nations, 
addressed  to  all  its  Members. 

The  Delegates  present  at  this  Conference  are  entitled  to  be  informed  of  the  exact 
situation  of  the  Members  of  the  League  of  Nations  who  are  taking  part  in  the  discus- 
sions and  in  the  voting  at  this  Conference  and  who  will  adhere  to  the  Conventions 
which  result  from  it.  Captain  Avramovitch  has  asked  to  be  informed  what  would  be 
the  exact  situation  of  these  Dominions  if  the  Convention  were  not  accepted,  signed 
or  ratified  by  them.  I  shall  try  to  make  this  question  quite  clear  by  asking  you  to 
remember  that  this  Conference  includes  a  representative  from  one  of  the  Dominions- 
India — and  I  ask  him  whether  he  agrees  with  what  I  am  saying;  if  he  does  not,  will  he 
point  out  to  the  Conference  wherein  I  have  erred?  India,  as  a  Member  of  the  League, 
is  entitled  to  accept  or  reject  the  Statute  which  I  hope  will  be  adopted  by  this  Confe- 
rence. If  this  Statute  is  accepted  by  India,  commerce  originating  from  that  country 
will  be  entitled  to  all  the  benefits  and  advantages  accruing  from  the  Statute.  In 
return,  the  commerce  of  all  the  other  countries  will  obtain  the  benefit  of  the  application 
of  the  Statute  to  India.  This  will  follow  from  the  acceptance  of  the  Statute  by  the 
Delegate  for  India  and  its  ratification  by  our  Sovereign  on  behalf  of  that  Dominion. 

There  is  another  British  Dominion  which  is  a  Member  of  the  League, — Canada.  She 
is  not  represented  at  this  Conference.  As  a  Member  oi  the  League,  Canada  will  be 
free  to  accept  or  reject  the  Statute  on  Transit.  As  she  is  not  represented  at  this 
Conference  she  will  signify  her  accession  to  the  Statute,  if  she  decides  to  accede  to  it, 
by  acceding  to  the  Convention  at  some  future  date.  In  that  case  the  commerce  of 
the  other  Powers  will  be  entitled  in  Canada  to  all  the  advantages  arising  from  the 
Statute,  and  Canadian  commerce  will  be  entitled  to  reciprocal  advantages  in  other 
countries.  If  any  British  Dominion  does  not  accept  this  Statute,  it  will  not  be  able 
to  claim  for  its  commerce  the  advantages  derived  from  the  Statute,  and  the  other 
countries  in  their  turn  could  not  claim  for  their  commerce  the  advantages  of  the  Sta- 
tute in  the  territory  of  the  Dominion  in  question.  This  matter  now  appears  to  me 
sufficiently  clear. 

I  will  now  return  to  the  main  question.  The  British  Delegation  is  faced  with 
certain  constitutional  difficulties  by  reason  of  the  fact  that  the  British  Dominions — 
and  India  in  particular — remain  under  the  authority  of  our  Sovereign,  although  they 
are  separate  Members  of  the  League  of  Nations.  I  am  afraid  that  my  previous  speech 
led  Captain  Avramovitch  to  think  that  this  was  a  point  which  1  regarded  as  very 
difficult  and  which  I  did  not  desire  to  discuss  before  the  Conference.  That  is  a  com- 
plete mistake;  far  from  this,  I  desire  to  be  absolutely  open  and  frank.  I  did  not 
think,  however,  that  the  Conference  desired  to  listen  to  long  speeches  on  the  consti- 
tution of  that  wonderful  machine, — the  British  Empire.  I  hope  that  my  remarks  have 
satisfied   Captain  Avramovitch. 


M.  COLDING  (Denmark;  speaking  in  French).  —  In  our  view  the  Statutes  are 
the  compulsory  rules  for  applying  the  Convention,  in  accordance  with  the  procedure 
followed  in  the  international  convention  on  tariffs.  It  is  for  this  reason  that  we  now 
desire  to  keep  the  word  statute.  In  Article  1  I  should  prefer  simply  the  words  :  the 
High  Contracting  Parties  declare  that  they  accept  the  Regulations  of  the  Convention,  of 
which  it  forms  an  inseparable  part. 

THE  PRESIDENT  (speaking  in  French).  —  This  amendment  will  be  taken  into 
consideration.  1  may  tell  you  that  we  are  endeavouring  to  establish  a  text  to  this 
effect. 


M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  should 
like  first  of  all  to  thank  Sir  Cecil  Hurst  for  his  explanations,  which  have  thrown  much 
light  on  the  position  to  be  taken  up  as  regards  the  Convention  and  the  Regulations. 
We  should  not  like  the  Convention  to  be  rejected  and  the  Regulations  to  remain  in 
force  for  ever.  We  should  like  the  two  parts  to  concord  and  to  be  inseparable,  and 
to  receive  uniform  treatment  throughout. 
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THE  PRESIDENT  (speaking  in  French).  —  We  are  therefore  all  agreed.  This  is 
exactly  what  we  are  trying  to  introduce  now  in  the  text  of  Article  I,  which  will  be 
submitted  to  the  Conference  before  the  end  of  this  discussion.  Of  course  your  proposal 
will  be  taken  into  consideration. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  thank 
you  very  much,  Mr.  President. 

THE  PRESIDENT  (speaking  in  French).  —  The  attention  of  the  Conference  has 
been  drawn  to  the  special  situation  of  the  British  Dominions  at  the  time  of  signing 
the  Conventions.  Sir  Cecil  Hurst's  statements  appear  to  be  perfectly  clear.  There 
will  be  reciprocal  treatment,  and  those  Dominions  who  do  not  adhere  to  the  Conven- 
tions cannot  share  in  any  of  the  advantages  arising  therefrom.  Sir  Cecil  Hurst's  text 
will  be  carefully  revised  in  order  to  obviate  any  misunderstandings.  A  statement  in 
writing  to  this  effect  will  be  made  by  Sir  Hubert  Llewellyn  Smith  on  behalf  of  the 
British  Delegation.  This  written  statement  will  supplement  the  clear  and  precise 
verbal  explanation  which  Sir  Cecil  Hurst  has  given  us.  I  think  the  subject  is  now 
closed. 

As  regards  the  Transit  Convention,  we  have  now  to  consider  whether  we  can  accept 
the  terms  which  have  been  proposed, — Convention  and  Statute.  Does  the  Conference 
accept  them?  Are  there  no  objections?  The  terms  Conventions  and  Statute  are  there- 
fore adopted. 

ADOPTION  OF  ARTICLE  1  OF  CONVENTION 

We  now  return  to  the  Transit  Convention.  The  following  is  the  text  of  Article  1 
in  its  final  form  : 

The  High  Contracting  Parties  declare  that  they  accept  the  Statute  on  Freedom  of  Transit 
annexed  hereto,  adopted  by  the  Barcelona  Conference,  on... 

This  Statute  will  be  deemed  to  constitute  an  integral  part  of  the  present  Convention. 
Consequently  they  hereby  declare  that  they  accept  the  obligations  and  undertakings  of 
the  said  Statute  in  conformity  with  the  terms  and  in  accordance  with  the  conditions  set  out 
therein. 

This  text  has  been  proposed  by  the  jurists  and  approved  by  the  Officers  of  the 
Conference. 

Does  anyone  object? 

Article  1  was  adopted. 


ADOPTION  BY  ROLL-CALL  OF  CONVENTION  AND  STATUTE  ON  FREEDOM 

OF  TRANSIT 

I  will  now  take  the  vote  by  roll-call  on  the  Convention  and  Statute  on  Freedom 
of  Transit  as  a  whole. 

Albania Yes  Denmark Yes 

Austria Yes  Esthonia Absent 

Belgium.   .    .    ._ Yes  Finland -Yes 

Bolivia  .    . Yes  France Yes 

Brazil Yes  Greece Yes 

British  Empire Yes  Guatemala Yes 

Bulgaria Yes  Haiti Yes 

Chile Yes  Honduras Yes 

China Yes  India Yes 

Colombia Absent  Italy Yes 

Cuba Yes  Japan Yes 

Czecho-Slovakia Yes  Latvia ;     Yes 
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Lithuania Yes  Portugal Yes 

Luxemburg Absent  Roumania Yes 

Netherlands Yes  Serb-Croat-Slovene  State.  .  Yes 

Norway Yes  Spain Yes 

Panama Yes  Sweden Yes 

Paraguay  . Absent  Switzerland Yes 

Persia Yes  Uruguay Yes 

Poland Yes  Venezuela Absent 

The  Convention  on  Freedom  of  Transit  as  a  whole  was  adopted,  35  voting  for. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  The  voting  being  completed, 
I  should  like  to  take  the  opportunity  ot  announcing  to  the  Conference  that  I  have  just 
received  full  powers  from  the  British  Dominion  of  New  Zealand  to  accept  this  Conven- 
tion on  its  behalf. 

THE  PRESIDENT.  —  This  acceptance  will  be  entered  in  the  minutes  and  will 
be  considered  as  final. 

The  Officers  of  the  Conference  congratulate  the  delegates  and  thank  them  for  having 
completed  this  difficult  work,  particularly  those  who,  under  the  chairmanship  oi  our 
friend  M.  Loudon,  shared  in  the  labours  of  the  Plenary  Committee. 

The  meeting  adjourned  at  1.20  p.m. 


PART  IV 


TEXTS  RELATING  TO  FREEDOM  OF  TRANSIT 


Sections  I,  II  and  III.  —  Texts  discussed  by  the  Commission  of 
Enquiry  on  Freedom  of  Communications  and  Transit. 

Section  IV.  --  Text  prepared  by  the  Commission  of  Enquiry  and 
submitted  to  the  General  Conference  on  Communications 
(Green  Book)  with  attached  Report. 

Sections  V  and  VI.  —  Texts  discussed  at  the  Barcelona  Conference. 

Section  VII.       Text  adopted  by  the  Conference. 


COMMISSION 
OP  ENQUIRY 

ox 

FREEDOM  OF  COMHISIOTIOKS 
AND  TRANSIT 


Secret^,,.  SECTION       I 

DRAFT  CONVENTION  ON  FREEDOM  OF  TRANSIT 

(Text  based  on  notes  of  the  deliberations  of  the  Commission  on  the  International  Regime 
of  Ports,  Waterways  and  Railways  of  the  Peace  Conference  and  presented  for  inform- 
ation by  the  Secretariat.) 

(October  1919.) 


Ahticle  1 


The  High  Contracting  Parties  by  this  Convention  enunciate  the  principle  of  free- 
dom of  transit  in  time  of  peace  by  railway,  navigable  waterway  or  canal,  for  persons, 
goods  and  ships  or  other  means  of  transport,  across  territories  belonging  to  or  con- 
trolled by  them,  and  in  consequence  they  have  agreed  upon  the  following  provisions  : 

Article  2 

Each  Contracting  Party  will  allow,  by  the  routes  which  are  (for  the  time  being)  (1 ) 
most  convenient  for  international  transit,  the  free  passage  across  its  territory  or  ter- 
ritory placed  under  its  control  of  persons,  goods,  vessels,  railway  wagons  and  postal 
services  by  railway,  navigable  waterway  or  canal  proceeding  to  or  from  the  territories 
of  any  one  of  the  other  Contracting  Parties  and  for  this  purpose  will  allow  the  crossing 
of  its  territorial  waters. 

Article  3 

Such  persons,  goods,  vessels,  railway  wagons  and  postal  services  shall  be  exempt 
from  any  duties  imposed  solely  in  respect  of  transit. 

Goods  in  transit  shall  be  exempt  from  all  customs  or  other  similar  duties. 

Article  4 

Except  in  so  far  as  concerns  restrictions  necessary  in  regard  to  general  police  and 
national  safety,  each  Contracting  Party  undertakes  that  such  persons,  goods,  vessels, 
railway  wagons  and  postal  services  shall  not  be  unduly  delayed,  nor  subjected  to  any 
restrictions  which  are  not  imposed  equally  on  its  own  nationals  or  on  national  goods 
and  means  of  transport  in  transit. 

ARTICLE   5 

All  charges  or  payments  relating  to  transport  in  transit  shall  be  reasonable  having 
regard  to  the  conditions  of  traffic.  (The  rates  thereof  shall  not  be  higher  than  the 
usual  rates  for  inland  traffic.)  They  shall  be  the  same  for  persons,  goods,  vessels, 
railway  wagons  and  postal  services  of  all  the  Contracting  Parties,  subject  to  the  pro- 
visions of  Article  8;  no  charges,  facilities  or  restrictions  shall  depend  directly  or  indi- 


(1)  The  words  between  parenthesis  (  )  are  those  with  regard  to  which  a  difference  of  opinion 
arose  in  the  Committee  on  the  International  Regime  of  Ports,  Waterways  and  Railways. 
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rectly  on  the  nationality  or  ownership  of  any  ship  or  of  any  other  means  of  communi- 
cation on  which  any  part  of  the  through  journey  has  been  or  is  to  be  accomplished. 
(Nevertheless,  subject  to  rights  acquired  under  previous  international  Conventions 
with  regard  to  railways  the  cost  of  which  has  been  wholly  or  in  part  covered  by  public 
funds,  without  corresponding  tolls  or  dues,  a  reasonable  kilometric  charge  on  transit 
may  be  imposed.) 

Article  6 

Every  Contracting  State  which  before  the  signature  of  the  present  Convention 
had  granted  concessions  of  means  of  communication  to  private  companies  undertakes 
to  secure  that  such  companies  carry  out  the  provisions  of  the  preceding  clauses. 


Article  7 

The  present  Convention  in  no  way  affects  the  rights  and  duties  ot  belligerents  and 
neutrals  in  time  of  war  and  can  impose  on  no-one  of  the  High  Contracting  Parties 
any  obligation  conflicting  with  its  obligations  as  a  member  of  the  League  of  Nations. 
No  Contracting  Party  shall  be  bound  by  the  present  Convention  to  afford  transit  for 
passengers  whose  admission  into  its  territories  is  prohibited  or  for  goods  of  classes  the 
importation  of  which  is  prohibited  either  on  grounds  of  public  health  or  morals  or 
with  a  view  to  the  prevention  of  diseases  of  animals  or  plants.  Each  Contracting 
Party  shall  have  the  right  to  take  reasonable  precautions  to  prevent  smuggling,  to 
ensure  that  passengers  and  goods  are  bona  fide  in  transit  and  to  avoid  danger  to  the 
safety  of  any  waterway  or  other  means  of  communication. 

Article  8 

Nothing  in  this  Convention  shall  be  construed  as  imposing  an  obligation  on  one 
of  the  High  Contracting  Parties  to  allow  freedom  of  transit  for  persons,  goods  and 
means  of  transport  belonging  to  a  State  which  has  not  adhered  to  the  present  Conven- 
tion and  which  does  not  grant  reciprocity  with  regard  to  its  own  territory. 

Article  9 

Any  question  arising  with  regard  to  transit  over  any  means  of  transport  of  inter- 
national concern  shall  be  settled  in  accordance  with  the  conventions  governing  such 
means  of  transport.  Differences  concerning  transit  over  a  means  of  transport  of 
international  concern  shall  be  settled  in  the  manner  fixed  by  the  League  of  Nations. 


SECTION   II 
DRAFT  CONVENTION  ON  FREEDOM  OF  TRANSIT 

{Presented  by  the  Secretary- General  for  discussion  in  second  reading.) 

(December  30th,  1919.) 


Preamble 
Principles  of  the  Convention. 

The  High  Contracting  Parties,  whilst  safeguarding  their  legitimate  rights  of  sove- 
reignty and  of  administration,  being  desirous,  in  conformity  with  Article  23  (e)  of  the 
Covenant  of  the  League  of  Nations,  to  secure  and  maintain  Ireedom  of  communications 
and  transit,  by  land,  water  and  air,  for  persons,  goods  and  postal  services,  as  well  as 
for  vessels,  railway  wagons  and  other  means  of  transport,  and  for  telegraphic  and 
telephonic  communications,  have  accordingly  agreed  upon  the  following  provisions 
for  the  settlement  forthwith  of  certain  of  these  questions. 

Article  1 
Definition  of  Freedom  of  Transit. 

Each  of  the  High  Contracting  Parties  will  allow,  by  the  routes  most  appropriate 
for  international  transit,  the  free  passage  across  its  territory  or  territory  placed  under 
its  control,  of  persons,  goods  and  postal  services,  as  well  as  of  vessels,  railway  wagons 
or  other  means  of  transport,  by  railway  or  navigable  waterway,  proceeding  to  or  from 
the  territories  of  any  of  the  other  Contracting  Powers  and  for  this  purpose  the  crossing 
of  territorial  waters  shall  be  considered  on  the  same  footing  as  the  crossing  of  territory. 

Article  3 

Regulation  and  execution  of  Traffic  in  transit  by  countries  across  which  such  transit 

takes  place. 

Each  of  the  High  Contracting  Parties  undertakes  that  persons,  goods,  postal 
services,  vessels,  railway  wagons  and  other  means  of  transport  proceeding  to  or  from 
the  territories  of  any  of  the  other  Contracting  Parties,  and  in  course  of  transit  by 
railway  or  navigable  waterway  across  its  territory  or  territory  placed  under  its  control, 
shall  not  in  any  circumstances  be  unduly  delayed,  it  being  understood  rather  that 
measures  taken  for  the  regulation  and  execution  of  traffic  in  transit  by  countries  across 
which  such  transit  takes  place  shall  facilitate  transport  as  much  as  possible,  and  shall 
be  inspired  by  the  principle  of  perfect  equality  between  the  persons,  goods,  postal 
services,  vessels,  railway  wagons  and  other  means  of  transport  of  any  of  the  Contracting 
Powers,  including  the  country  across  which  the  transit  takes  place,  without  any  dis- 
tinction being  made  either  as  to  the  nationality  of  the  persons,  or  as  to  the  point 
of  starting,  entry,  exit,  destination  or  ownership  of  goods,  postal  services,  or  other 
means  of  transport  in  transit. 
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Article  3 

Duties. 

Persons,  goods,  postal  services,  vessels,  railway  wagons  or  other  means  of  transport 
in  transit  shall  be  exempt  from  any  duties  imposed  in  respect  of  their  entry,  exit  or 
transit. 

Article  4 

Charges  relating  to  services  rendered. 

All  charges  relating  to  traffic  in  transit  shall  be  reasonable,  having  regard  to  the 
conditions  of  the  traffic. 

In  particular,  the  High  Contracting  Parties  undertake  not  to  use  transit  tariffs  as 
an  instrument  of  international  economic  warfare;  consequently,  they  undertake  to 
apply  to  the  transit  of  persons,  goods,  postal  services,  vessels,  railway  wagons  and 
other  means  of  transport  of  all  the  Contracting  Parties,  on  the  transport  routes  admin- 
istered by  the  State  or  by  concessionnaire  companies,  whatever  the  starting-point 
or  destination,  tariffs  founded  solely  on  technical  conditions  of  transport  or  on  consid- 
erations of  commercial  competition  between  different  routes.  Other  conditions  of 
working  being  equal,  these  tariffs  shall  be  at  least  as  advantageous  as  those  allowed 
for  similar  traffic  on  the  routes  in  the  country  across  which  transit  will  take  place, 
including  (excluding)  its  own  traffic.  No  charges,  facilities  or  restrictions  shall  depend 
directly  or  indirectly  on  the  nationality  or  ownership  of  the  vessel  or  any  other  means 
of  transport  in  which  any  part  of  the  through  journey  has  been  or  is  to  be  accomplished. 

Article  5 
Restrictions. 

No  High  Contracting  Party  shall  be  bound  by  the  present  Convention  to  afford 
transit  for  passengers  whose  admission  into  its  territories  is  prohibited,  or  for  goods 
of  classes  the  importation  of  which  is  prohibited,  either  on  grounds  of  public  health 
or  security,  or  with  a  view  to  the  prevention  of  diseases  of  animals  or  plants.  Each 
Contracting  Party  shall  have  the  right  to  take  reasonable  precautions  to  suppress 
smuggling,  to  ensure  that  persons,  goods,  postal  services,  vessels,  railway  wagons  and 
other  means  of  transport  are  bona  fide  in  transit,  and  to  avoid  danger  to  the  safety 
of  any  route  or  means  of  communication. 

Article  6 

Positions  of  the  present  obligations  with  regard  to  the  other  obligations  of  members 

of  the  League  of  Nations. 

The  present  Convention  does  not  impose  on  any  of  the  High  Contracting  Parties 
any  obligation  which  would  conflict  with  its  other  obligations  as  a  Member  of  the  League 
of  Nations. 

Article  7 
Relations  between  Contracting  and  Non-Contracting  Powers. 

Notwithstanding  the  provisions  of  Articles  1  and  2,  the  present  Convention  does 
not  impose  on  any  of  the  High  Contracting  Parties  a  fresh  obligation,  in  virtue  of  the 
said  Convention,  to  accord  freedom  of  transit  to  the  vessels,  railway  wagons  or  other 
means  of  transport  of  a  State  which  does  not  adhere  to  the  present  Convention,  nor 
to  the  nationals  or  postal  services  proceeding  to  or  from  such  a  State. 

Each  of  the  High  Contracting  Parties  undertakes  not  to  conclude  with  a  State 
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which  does  not  adhere  to  the  present  Convention  any  agreement  relating  to  transit, 
by  which  it  would  receive  from  that  State  the  benefit  of  advantages  not  extended 
to  the  other  High  Contracting  Parties. 


Article  8 
Relations  between  the  present  Convention  and  the  Peace  Treaties. 

The  present  Convention  does  not  prejudice  the  application  of  Articles  378 and  379 
of  the  Treaty  of  Versailles,  330  and  331  of  the  Treaty  of  Saint-Germain,  etc.  Conse- 
quently, Germany,  Austria,  etc.,  cannot,  because  certain  of  the  stipulations  provided 
for  in  Articles  378  of  the  Treaty  of  Versailles,  330  of  the  Treaty  of  Saint-Germain,  etc., 
are  also  included  in  the  present  Convention,  claim  from  any  one  of  the  others  Powers 
which  has  signed  not  only  the  Treaties  of  Versailles,  Saint-Germain,  etc.,  but  also  the 
present  Convention,  the  benefit  of  such  articles,  before  the  expiration  of  the  period 
provided  for  in  the  said  articles. 

On  the  expiration  of  this  period,  the  benefit  accorded  by  any  one  of  the  said  stipu- 
lations cannot  be  demanded  from  Germany,  Austria,  etc.,  by  a  Power  which  has 
signed  both  the  treaties  of  Versailles,  Saint-Germain,  etc.,  and  the  present  Convention, 
in  favour  of  any  part  of  its  territory  regarding  which  reciprocity  is  not  granted  to 
Germany,  Austria,  etc. 

Nevertheless,  if,  after  the  expiration  of  the  said  period,  Germany,  Austria,  etc., 
are  at  any  time  Members  of  the  League  of  Nations,  their  being  so  shall  obtain  for  them 
from  the  other  Contracting  Parties  the  entire  benefit  of  the  stipulations  of  the  present 
Convention,  on  a  footing  of  perfect  equality. 

Article  9 
Temporary  exception  in  favour  of  the  devastated  districts. 

As  a  temporary  exception  in  the  present  Convention,  and  in  conformity  with 
Article  23  (e)  of  the  Covenant  of  the  League  of  Nations,  any  Contracting  Party  which 
can  oppose  against  freedom  of  transit  across  its  territories,  as  defined  and  laid  down 
in  the  above  articles,  the  economic  emergency  arising  out  of  devastations  perpetrated 
by  enemy  troops  on  its  soil  during  the  war  of  1914-1918,  shall  be  relieved  of  the  obli- 
gations of  the  present  Convention,  during  a  period  of beginning  from 

Article  10 

Position  of  the  present  Convention  with  regard  to  particular  agreements,  previous  and 

subsequent,  relating  to  transit. 

Each  of  the  High  Contracting  Parties  recognises  in  its  own  particular  case  that 
the  present  convention  cancels  all  inter  se  obligations  and  agreements  which  are  incom- 
patible with  its  terms,  and  undertakes  not  to  enter  into  similar  agreements  in  the 
future,  without  a  previous  specific  decision  in  each  case  by  the  Council  of  the  League 
of  Nations. 

Nevertheless,  the  following  remain  in  force... 

Article  11 
Settlement  of  disputes. 

Subject  to  the  stipulations  of  the  Conventions  relating  to  navigable  waterways, 
and  to  ports  of  international  concern,  all  disputes  with  regard  to  the  interpretation 
and  application  of  the  present  convention  shall  be  settled  in  conformity  with  the 
provisions  of  the  "Draft  Proposals  for  the  Permanent  Organization  of  Communications 
and  Transit  under  the  League  of  Nations." 
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Article  12 
Scope  of  application  of  present  Convention. 

The  present  Convention  in  no  way  affects  the  rights  and  duties  of  belligerents  and 
neutrals  in  time  of  war,  which  will  be  settled  by  subsequent  provisions,  nor  measures 
for  national  security,  which  the  Powers  reserve  to  themselves  the  right  of  taking,  on 
their  own  territory,  in  case  of  national  emergency,  it  being  understood  that  invariably 
the  principle  of  freedom  of  transit  shall  be  maintained  so  far  as  possible. 

Article  13,  etc. 
Provisions  as  to  protocol,  revision,  ratification,  etc. 


ANNEX    TO    SECTION     II 

ANNEX  TO  DRAFT  CONVENTION  ON  FREEDOM  OF  TRANSIT 
DATED  DECEMBER  30th,  1919 


1.  —  The  term  "Convention"  used  in  the  text  does  not  in  any  way  prejudge  the 
final  legal  form  of  the  said  text. 

2.  —  The  final  drafting  of  Article  10  is  reserved  until  the  various  delegations  have 
been  able  to  lay  before  the  Commission  the  text  of  previous  transit  agreements  in 
which  they  are  individually  interested. 

The  discussion  of  Articles  13  et  seq.  is  reserved  until  after  the  discussion  of  the 
"  Draft  on  the  Permanent  Organisation  of  Communications  and  Transit  under  the 
League  of  Nations". 

3.  —  At  the  discussion  on  the  first  reading  it  was  provided  that  the  following  re- 
marks should  be  inserted  in  the  report  to  accompany  the  text  : 

Re  the  Preamble.  —  That  the  aim  of  the  Commission  is  to  proclaim  also  the  principle 
of  freedom  of  transit  by  road,  air  and  for  telegraphic  and  telephonic  communications, 
quite  apart  from  the  feasibility,  for  the  moment,  of  regulating  the  application  of  these 
principles  to  any  given  question,  or  from  its  own  competence  to  deal  with  such  ques- 
tions. 

Re  Article  1  :•  1 .  —  This  lias  not  been  thought  the  moment  to  define  "Transit",  in 
view  of  the  future  uncertainty  in  the  developments  of  the  forms  of  transit.  It  is, 
however,  possible  now  to  lay  down  that  the  term  Transport  in  transit  does  not  neces- 
sarily involve  three  States — a  country  of  origin,  a  country  of  transit  and  a  country  of 
destination.  It  is  sufficient  that  the  traffic  should  begin  and  end  outside  the  territory 
of  the  country  across  which  the  transit  takes  place.  Nevertheless,  transit  may  admit 
of  transhipment  from  one  means  of  transport  to  another;  the  passage  through  a  port, 
with  or  without  transhipment  from  one  vessel  to  another,  with  or  without  warehousing, 
is  to  be  considered  as  transit  across  the  territory  of  the  country  under  whose  sove- 
reignty the  port  is  placed. 

2.  —  The  use  of  the  term  "the  most  appropriate  routes"  is  on  no  account  to  be 
taken  as  meaning  that  one  country  may  demand  of  another  the  bringing  into  trallie 
of  a  new  route  which  would  be  more  favourable  for  transit  than  the  routes  in  norma 
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use,  but  implies  the  routes  most  appropriate  at  the  time  when  the  traffic  is  actually 
in  transit,  all  the  conditions  of  traffic,  such  as  congestion,  etc.,  being  borne  in  mind. 

3.  —  The  Commission  has  no  intention  of  interfering  in  questions  relating  to  ma- 
ritime law  and  common  usage  as  to  the  crossing  of  territorial  waters.  The  words 
for  this  purpose  the  crossing  of  territorial  waters  shall  be  considered  on  the  same  footing 
as  the  crossing  of  territory  apply  only  to  the  crossing  of  territorial  waters  considered 
as  a  pari  of  the  whole  journey  across  the  territory. 

4.  —  The  category  persons,  goods,  means  of  transport,  etc.  is  intended  by  the 
Commission  to  include  locomotives  forwarded  on  their  own  wheels,  and  light  engines; 
il  does  not  include  warships;  it  includes  the  transport  of  munitions  of  war  subject  to 
the  restrictions  provided  in  Article  5  and  to  the  stipulations  contained  in  Article  12 
as  to  the  scope  of  application  of  the  Convention. 

Articles  3  and  4.  —  The  distinction  between  duties  on  the  one  hand  and  charges 
on  the  other  hand  is  based  upon  the  following  principle  :  a  duty  may  be  defined  as 
any  payment  of  a  fiscal  character,  in  cases  where  the  country  across  which  transit  takes 
place  receives  payment  as  a  contribution  towards  its  revenue,  without  any  direct  service 
being  rendered  in  return  to  the  persons,  goods,  etc.,  in  transit.  A  charge,  on  the  other 
hand,  may  be  defined  as  any  payment  imposed  in  return  for  a  service  rendered  directly 
to  persons,  goods,  etc.,  in  transit.  Payments  intended  to  defray  the  expenses  of 
administration  of  a  port  are  counted  as  charges;  payments  for  the  expenses  of  the 
customs  service  should  be  included  amongst  duties. 

Article  12.  —  The  expressions  la  surete  de  V Etat  justifying,  en  cas  d'evenements 
graves  des  mesures  de  sauvegarde  nationale  are  rendered  in  English  by  the  words 
national  emergency. 
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ON 
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Secretariat.  SECTION      III 

DRAFT  CONVENTION  ON  FREEDOM  OF  TRANSIT 

Presented  by  the  Secretary -General  for  discussion  in  third  reading. 

(March  5th,  1921.) 


Preamble 

Principles  of  the  Convention. 

The  High  Contracting  Parties,  being  desirous  of  applying  the  principle  of  freedom 
of  transit,  in  conformity  with  the  pledge  given  in  Article  23  (e)  of  the  Covenant  of  the 
League  of  Nations,  without  prejudice  to  their  rights  of  sovereignty  or  authority  on 
the  routes  set  apart  for  transit,  have  agreed  hereby  to  lay  down  the  following  provisions 
for  guaranteeing  and  maintaining  freedom  of  transit  by  rail  and  waterway. 

Article  1 
Definition  of  Freedom  of  Transit. 

Persons,  goods,  (mails  and  postal  parcels),  vessels,  coaching  and  goods  stock  (or 
other  means  of  transport)  shall  be  deemed  to  be  in  transit  across  the  territories  placed 
under  the  sovereignty  or  authority  of  any  one  of  the  High  Contracting  Parties,  within 
the  meaning  of  the  present  Convention,  when  the  passage  across  the  said  territories, 
with  or  without  transhipment,  warehousing,  breaking  bulk,  or  change  in  the  means  of 
transport,  is  only  a  portion  of  the  whole  journey,  which  must  have  begun  and  shall 
finish  outside  the  frontiers  of  the  Contracting  Party  across  whose  territory  the  transit 
takes  place. 

Article  2 
Regulation  and  Execution  of  Traffic  in  Transit. 

Subject  to  the  stipulations  contained  in  Articles  3,  5,  6,  7,  8,  9,  12  and  13  below, 
each  of  the  High  Contracting  Parties  undertakes  to  facilitate  the  free  transit,  by  rail 
and  waterway,  across  the  territories  placed  under  its  sovereignty  or  authority,  and  by 
the  routes  most  convenient  for  international  transit,  of  persons,  goods  (mails  and  postal 
parcels),  vessels,  coaching  and  goods  stock  (or  other  means  of  transport)  of  every  nation, 
without  distinction  as  to  the  nationality  of  travellers,  or  the  flag  flown  by  vessels,  or  as 
to  the  point  of  starting,  entry,  exit  or  destination,  or  the  ownership  of  goods  (mails 
or  postal  parcels),  coaching  and  goods  stock  (or  other  means  of  transport)  in  transit, 
and  to  remove  all  obstacles  unduly  placed  in  the  way  of  such  transit;  being  never- 
theless understood  that  certain  routes  or  ports  may  be  reserved  for  certain  traffic  in 
transit  to  the  exclusion  of  all  other,  but  only  where  this  is  necessitated  by  the  existence 
of  a  combination  of  special  economic,  topographical  and  technical  circumstances (1). 


(1)  Text  concerning  territorial  waters  reserved. 
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Article  3 
Duties. 

Persons,  goods  (mails  and  postal  parcels),  vessels,  coaching  and  goods  stock  (or  other 
means  of  transport)  in  transit  shall  be  exempt  from  any  duties  imposed  solely  in  respect 
of  their  entry,  exit  or  transit;  it  being  nevertheless  understood  that  on  goods  in  transit 
there  may  be  levied  duties  intended  to  cover  legitimate  expenses  of  administration 
and  supervision  incurred  on  account  of  such  transit  by  the  Powers  over  whose  territory 
it  takes  place;  moreover  the  sum  total  of  the  duties  levied  under  this  head,  which  must 
not  in  any  case  exceed  that  of  the  duties  charged  on  free  imports  or  exports,  may  be 
reduced,  or  even  abolished,  in  favour  of  certain  places  of  origin  or  destination,  to  the 
exclusion  of  every  other.  Such  abolition  or  reduction  must  not,  however,  envisage  or 
result  in  the  favouring  of  certain  traffics  to  the  detriment  of  others. 


Article  4 
Charges. 

The  High  Contracting  Parlies  undertake  to  apply  to  the  transit  of  persons,  goods 
(mails  and  postal  parcels),  vessels,  coaching  and  goods  stock  (or  other  means  of  transport) 
of  all  the  Contracting  Parties  on  the  routes  administered  by  the  State  or  by  conces- 
sionnaire  companies,  irrespective  of  the  starting-point  or  destination,  tariffs  which  shall 
be  reasonable  as  regards  both  their  rates  and  the  method  of  their  application,  traffic 
conditions  being  taken  into  consideration  including  considerations  of  commercial 
competition  between  different  routes.  These  tariffs  shall  be  established  in  such  a  way 
as  to  favour  international  traffic  as  much  as  possible.  No  charges,  facilities  or  restric- 
tions shall  depend,  directly  or  indirectly,  on  the  nationality  or  ownership  of  the  vessel 
or  other  means  of  transport  on  which  any  part  of  the  through  journey  has  been  or  is 
to  be  accomplished. 

Article  5 
Restrictions. 

None  of  the  High  Contracting  Parties  shall  be  bound  by  the  present  Convention 
to  afford  transit  for  passengers  whose  admission  into  its  territories  is  prohibited,  or  for 
goods,  the  importation  of  which  is  prohibited,  either  on  grounds  of  public  health  or 
security,  or  with  a  view  to  the  prevention  of  diseases  of  animals  or  plants.  Each 
Contracting  Party  shall  have  the  right  to  take  reasonable  precautions  to  suppress 
smuggling,  to  ensure  that  persons,  goods,  (mails  and  postal  parcels),  vessels,  coaching 
and  goods  stock  (means  of  transport)  are  bona  fide  in  transit,  and  to  avoid  danger  to 
the  safety  of  any  route  or  means  of  communication. 


Article  6 
Relations  between  Contracting  and  non-Contracting  Powers. 

Notwithstanding  the  provisions  of  Article  2  et  scq.,  the  present  Convention  does 
not  impose  on  any  of  the  High  Contracting  Parties,  in  virtue  of  the  said  Convention, 
a  fresh  obligation  to  grant  freedom  of  transit  to  the  subjects  or  flag  of  a  State  which 
does  not  adhere  to  the  present  Convention,  nor  to  the  persons,  goods  (mails  and  postal 
parcels),  coaching  and  goods  stock  (or  other  means  of  transport),  originating  in  or  pro- 
ceeding to  a  State  which  does  not  adhere  to  the  present  Convention,  except  when 
a  valid  reason  is  shown  for  such  transit  by  any  one  of  the  other  High  Contracting 
Parties  concerned.  It  is  further  understood  that,  for  the  purposes  of  this  article,  goods 
in  transit  under  the  flag  of  one  of  the  Contracting  Parties  shall,  if  no  transhipment 
takes  place,  benefit  by  the  advantages  granted  to  that  flag. 
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Article  7 
Scope  of  application  of  the  Convention. 

The  present  Convention  shall  not  be  taken  as  affecting  in  any  way  measures  for 
national  security  which  each  of  the  High  Contracting  Parties  reserves  to  itself  the  right 
of  taking-on  its  own  territory  in  case  of  national  emergency;  it  being  nevertheless 
understood  that  the  principle  of  freedom  of  transit  shall  be  maintained  as  far  as  possible. 

Article  8 

Application  of  the  Convention  in  time  of  war. 

The  stipulations  contained  in  the  present  Convention  shall  be  valid  in  time  of  war, 
in  the  greatest  measure  compatible  with  the  rights  and  obligations  of  belligerents  and 
neutrals. 

Article  9 

Position  of  the  present  obligations  with  regard  to  the  other  obligations  of  the  Members 

of  the  League  of  Nations. 

The  present  Convention  does  not  impose  on  any  of  the  High  Contracting  Parlies 
any  obligation  which  would  conflict  with  its  other  obligations  as  a  Member  of  the 
League  of  Nations. 

Article  10 

Position  of  the  present  Convention  with  regard  to  previous  and  subsequent  particular 

.  agreements  relating  to  transit. 

Each  of  the  High  Contracting  Parties  recognises  in  its  own  particular  case  that  the 
present  Convention  cancels  all  inter  se  obligations  and  agreements  which  are  incompat- 
ible with  its  terms,  and  undertakes  not  to  conclude  similar  agreements  in  the  future, 
except  where  a  combination  of  special  economic,  topographical  and  technical  consid- 
erations might  justify  such  agreements. 

Nevertheless,  the  following  remain  in  force  as  exceptions... 

Article  11 
Relations  with  States  not  adhering  to  the  present  Convention. 

Each  of  the  High  Contracting  Parties  undertakes  not  to  conclude  with  a  Slate 
which  does  not  adhere  to  the  present  Convention  any  agreement  relating  to  transit, 
in  conditions  such  that  a  similar  agreement  would  be  considered  as  contravening  the 
terms  of  the  preceding  article,  if  such  agreement  were  concluded  between  Contracting 
Parties. 

Article  12 
Position  with  regard  to  treaties  giving  greater  facilities. 

The  present  Convention  must  not  be  understood  to  imply  in  any  way,  on  the  one 
hand,  the  withdrawal  of  still  greater  facilities  granted  to  freedom  of  transit,  on  the 
territory  placed  under  the  sovereignty  or  authority  of  any  one  of  the  High  Contracting 
Parties,  conditional  upon  their  being  compatible  with  the  principle  of  equality  between 
the  subjects,  property  and  flags  of  all  the  Contracting  Parties,  as  defined  in  and  applied 
to  the  present  Convention,  or  on  the  other  hand  the  prohibition  of  the  granting  of  such 
further  privileges  in  the  future. 
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Article  13 
Temporary  exception  in  favour  of  the  Devastated  Regions. 

In  conformity  with  Article  23  (e)  of  the  Covenant  of  the  League  of  Nations,  any 
Contracting  Party  which  can  reasonably  oppose  against  the  application  of  any  one  of 
the  stipulations  of  the  present  Convention,  on  the  whole  or  part  of  its  territory,  the 
economic  emergency  arising  out  of  devastations  perpetrated  by  enemy  troops  on  its 
soil  daring  the  war  of  1914-1918,  shall  be  deemed  to  be  relieved  temporarily  from  the 
application  of  the  said  stipulations. 

Article  14 
Position  of  the  present  Convention  with  regard  to  the  Peace  Treaties. 

The  present  Convention  does  not  prejudice  the  application  of  Articles  372  and  379 
of  the  Treaty  of  Versailles,  330  and  331  of  the  Treaty  of  St.  Germain,  etc. 

Article  15,  etc. 
Jurisdiction,  ratification,  denunciation,  revision. 


SECTION   IV 
DRAFT  CONVENTION  ON  FREEDOM  OF  TRANSIT 

(Text  prepared  by  the  Commission  of  Enquiry  and  submitted  to  the  Conference.) 


isee  p.  286.)         The  General  Communications  and  Transit  Conference  of  the  League  of  Nations, 

assembled  at by 

Having  decided  to  adopt  certain  proposals  relating  to  Freedom  of  Transit,  consti- 
tuting the  item of  their  agenda,  and 

Having  decided  that  these  proposals  should  be  drawn  up  in  the  form  of  a  Draft 
International  Convention, 

Adopts  the  following  Draft  Convention  with  a  view  to  its  ratification  by  the  Mem- 
bers of  the  League  of  Nations,  as  also  by  such  other  Powers  to  whom  it  may  have  been 
officially  communicated  by  the  Council  of  the  League  of  Nations;  those  among  the 
said  Members  and  Powers  who  ratify  the  present  Draft  Convention  being  known 
hereafter  as  High   Contracting   Parties. 


Preamble 

Principles  of  the  Convention. 

(See  p.  286.)  The  High  Contracting  Parties,  being  desirous  of  applying  the  principle  of  Freedom 
of  Transit,  in  conformity  with  the  pledge  given  in  Article  23  (e)  of  the  Covenant 
of  the  League  of  Nations,  without  prejudice  to  their  rights  of  sovereignty  or  authority 
on  the  routes  set  apart  for  transit,  agree  hereby  to  enact  the  following  provisions  for 
guaranteeing  and  maintaining  Freedom  of  Transit  by  rail  and  waterway. 

Article  1 
Definition  of  Freedom  of  Transit. 

(See  p.  286.)  Persons,  goods,  mails  and  postal  parcels,  vessels,  coaching  and  goods  stock,  or 
other  means  of  transport  shall  be  deemed  to  be  in  transit  across  the  territories  situated 
under  the  sovereignty  or  authority  of  any  one  of  the  High  Contracting  Parties,  when 
the  passage  across  the  said  territories,  with  or  without  transhipment,  warehousing, 
breaking  bulk,  or  change  in  the  means  of  transport,  is  only  a  portion  of  the  whole 
journey,  which  must  have  begun  and  shall  finish  outside  the  frontiers  of  the  said 
Contracting  Party  across  whose  territory  the  transit  takes  place. 

Article  2 
Regulation  and  Execution  of  Traffic  in  Transit. 

(See  p.  287.)  Subject  to  the  stipulations  contained  elsewhere  in  this  Convention,  the  measures 
taken  by  the  High  Contracting  Parties  for  the  regulation  and  execution  of  traffic  in 
transit  across  the  territories  situeted  under  their  sovereignty  or  authority,  shall  faci- 
litate the  free  transit  of  persons,  goods,  mails  and  postal  parcels,  vessels,  coaching  and 
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goods  stock,  or  other  means  of  transport,  by  rail  and  waterway,  by  the  routes  most 
convenient  for  international  transit,  it  being  understood  that  the  crossing  of  territorial 
waters  is  free.  No  distinction  whatever  shall  be  made  as  to  the  nationality  of  persons, 
the  flag  flown  by  vessels,  the  origin,  points  of  departure,  entry,  exit,  or  destination, 
or  the  ownership  of  goods,  mails  or  postal  parcels,  coaching  and  goods  stock  or  other 
means  of  transport  in  transit. 

Article  3 

Duties. 

Persons,  goods,  mails  and  postal  parcels,  vessels,  coaching  and  goods  stock,  or  (gee  p  2g8. 
other  means  of  transport  in  transit  shall  be  exempt  from  any  special  duties  in  respect 
of  their  entry,  exit,  or  transit;  nevertheless,  on  goods  in  transit  there  may  be  levied 
duties  intended  solely  to  defray  legitimate  expenses  of  supervision  and  administration 
incurred  on  account  of  such  transit  by  the  Powers  over  whose  territory  it  takes  place. 
The  sum  total  ot  the  duties  levied  under  this  head,  which  must  not,  in  any  case,  exceed 
that  of  the  duties  charged  on  free  imports,  may,  however,  be  reduced,  or  even  abolished, 
on  certain  routes. 

Article  4 

Charges. 

The  High  Contracting  Parties  undertake  to  apply  to  the  transit  of  persons,  goods,  (see  p.  288. 
mails  and  postal  parcels,  vessels,  coaching  and  goods  stock,  or  other  means  of  trans- 
port, on  the  routes  administered  by  the  State  or  under  concession,  irrespective  of  the 
points  of  departure  or  destination,  tariffs  which  shall  be  reasonable  as  regards  both 
their  rates  and  the  method  of  their  application,  having  regard  to  the  conditions  of  the 
traffic,  including  considerations  of  commercial  competition  between  different  routes. 
These  tariffs  shall  be  established  in  such  a  way  as  to  favour  international  traffic  as  far 
as  possible.  No  charges,  facilities,  or  restrictions  shall  depend,  directly  or  indirectly, 
on  the  nationality  or  ownership  ol  the  vessel  or  other  means  of  transport  on  which 
any  part  of  the  through  journey  has  been  or  is  to  be  accomplished. 


Article  5 
Restrictions. 

None  of  the  High  Contracting  Parties  shall  be  bound  by  the  present  Convention  (See  p.  290.) 
to  afford  transit  for  passengers  whose  admission  into  its  territories  is  proscribed,  or 
for  goods  belonging  to  a  class  of  which  the  importation  is  prohibited,  either  on  grounds 
of  public  health  or  security,  or  with  a  \ieu  to  the  prevention  of  diseases  of  animals  or 
plants.  Each  Contracting  Party  fhall  have  the  right  to  take  reasonable  precautions 
to  ensure  that  persons,  goods,  mails  and  postal  parcels,  vessels,  coaching  and  goods 
stock,  or  other  means  of  transport  are  bona  fide  in  transit,  and  to  avoid  danger  to  the 
safety  of  any  route  or  means  of  communication. 


Article  6 
Relations  between  Contracting  and  Non-Contracting  Powers. 

Notwithstanding  the  provisions  of  Article  2  et  seq.,  the  present  Convention  does  (See  p.  290. 
not  impose  on  any  of  the  High  Contracting  Parties,  in  virtue  of  the  said  Convention, 
a  fresh  obligation  to  grant  freedom  of  transit  to  the  subjects  or  flag  of  a  State  which 
does  not  adhere  to  the  present  Convention,  nor  to  the  goods,  mails  and  postal  parcels, 
coaching  and  goods  stock  or  other  means  of  transport  entering  from,  leaving  by,  or 
proceeding  from  or  to  a  State  which  does  not  adhere  to  the  present  Convention,  except 
when  a  valid  reason  is  shown  for  such  transit  by  any  one  of  the  other  High  Contracting 
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Parlies  concerned.  It  is  further  understood,  for  the  purposes  of  this  Article,  that 
goods  in  transit  under  the  flag  of  one  of  the  Contracting  Powers,  shall,  if  no  tranship- 
ment takes  place,  benefU  by  the  advantages  granted  to  that  flag. 

Article  7 
Scope  of  Application  of  the  Convention. 

(See  11.2'ji.)  The  present  Convention  shall  not  be  taken  as  affecting  in  any  way  measures  for 
national  security  which  each  of  the  High  Contracting  Parties  reserves  to  itself  the 
right  of  taking  on  its  own  territory  in  case  ol  national  emergency;  it  being  nevertheless 
understood  that  the  principle  of  Freedom  of  Transit  shall  be  maintained  as  far  as  pos- 
sible. 

Article  8 
Application  of  ihe  Convention  in  Time  of  War. 

(See  p.  29i.)  The  stipulations  contained  in  the  present  Convention  shall  be  valid  in  time  of  war, 
in  the  greatest  measure  compatible  with  the  rights  and  obligations  of  belligerents  and 
neutrals. 

Article  9 

Relationship  of  the  present  obligations  to  the  other  obligations  of  the  Members 

of  the  League  of  Nations. 

(See  p.  29i.)  The  present  Convention  does  not  impose  on  any  of  the  High  Contracting  Parties 
any  obligation  which  would  conflict  with  its  rights  and  obligations  as  a  Member  of  the 
League  of  Nations. 

Article  10 

Relationship  of  the  present  Convention  to  previous  and  subsequent  Particular 
Agreements  relating  to  Transit. 

(See  p.  292.)  Each  of  the  High  Contracting  Parties  recognises  in  its  own  particular  case  that  the 
present  Convention  cancels  all  inter  se  obligations  and  agreements  which  are  incompat- 
ible with  its  terms,  and  undertakes  not  to  conclude  any  similar  agreement  in  the 
future,  in  the  absence  of  such  a  combination  of  special  economic,  topographical  and 
technical  considerations  as  might  justify  exceptional  agreements  of  this  nature. 

Nevertheless,  the  following  remain  in  force 

(Conventions  to  remain  in  force  although  not  referred  to  at  the  close  of  the  pre- 
ceding paragraph.) 

Article  11 
Relations  with  States  not  adhering  to  the  present  Convention. 

(See  p.  293.)  Each  of  the  High  Contracting  Parties  undertakes  not  to  conclude  with  a  State 
which  does  not  adhere  to  the  present  Convention  any  agreement  relating  to  transit 
which  would  be  contrary  to  the  terms  of  the  preceding  article  as  between  High  Con- 
tracting Parties. 

Article  12 
Greater  Facilities. 

(See  p.  293.)  The  present  Convention  must  not  be  understood  to  imply  in  any  way,  on  the  one 
hand,  the  withdrawal  of  still  greater  facilities  granted  for  freedom  of  transit,  on  the 
territory  situated  under  the  sovereignty  or  authority  of  any  one  of  the  High  Con- 
tracting Parties,  under  conditions  compatible  with  the  principle  of  equality  between 
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the  subjects,  property  and  flags  of  all  the  High  Contracting  Parties,  as  defined  in  and  ap- 
plied to  the  present  Convention;  or  on  the  other  hand  the  prohibition  of  the  granting 
of  such  further  privileges  in  the  future. 


Article  13 
Temporary  exception  in  favour  of  the  Devastated  Regions. 

In  conformity  with  Article  23  (e)  of  the  Covenant  of  the  League  of  Nations,  any  (See  p.  298.) 
Contracting  Party  which  can  establish  a  good  case  against  the  application  of  any  one 
of  the  stipulations  oi'  the  present  Convention,  on  the  whole  or  part  of  its  territory,  on 
the  grounds  of  the  grave  economic  situation  arising  out  of  devastations  perpetrated 
by  enemy  troops  on  its  soil  during  the  war  of  1914-1918,  shall  be  deemed  to  be  relieved 
temporarily  from  the  obligations  entailed  by  the  application  of  the  said  stipulations. 

Article  14 
Relationship  of  the  present  Convention  to  the  Peace  Treaties. 

The  present  Convention  does  not  prejudice  the  application  of  the  Treaties  of  Ver-   (See  p.  293.) 
sailles,  St.  Germain,  Neuilly,  etc.,  between  the  Powers  signatory  to  those  Treaties. 

Article  15 
Settlement  of  Disputes. 

In  the  absence  of  any  direct  agreement  between  the  Parties  concerned,  any  disputes  (See  p.  293.) 
as  to  the  interpretation  and  application  of  the  present  Convention  shall  be  brought 
before  the  Permanent  Communications  and  Transit  Committee  of  the  League  of  Na- 
tions, and,  in  case  of  appeal  within  such  period  as  may  be  prescribed,  before  the  Perman- 
ent Court  of  International  Justice,  in  the  conditions  provided  for  in  the  Resolution 
of  the  Assembly  of  the  League  of  Nations  dated and  in  the  Scheme  for  the  organ- 
isation of  the  General  Communications  and  Transit  Conference,  and  of  the  Permanent 
Communications  and  Transit  Committee,  adopted  by  the  General  Communications 
and  Transit  Conference  on 

These  disputes  shall  in  cases  of  urgency  be  accorded  an  accelerated  procedure, 
the  Permanent  Communications  and  Transit  Committee  and  the  Permanent  Court 
of  International  Justice  having  the  power  without  prejudice  to  the  final  opinion  and 
judgment  on  the  basic  cause  of  dispute,  of  pronouncing  a  provisional  opinion  and  judg- 
ment to  the  extent  of  prescribing  any  provisional  measures  designed  in  particular  to 
restore  the  facilities  for  freedom  of  transit  which  existed  before  the  act  or  occurrence 
which  gave  rise  to  the  dispute. 

The  present  article  does  not  preclude  the  settlement  of  disputes  either  by  arbi- 
tration or  by  any  other  means,  in  virtue  of  special  conventions  between  interested 
States. 

Article  16 
Consequences  of  non-execution. 

Should  any  one  of  the  High  Contracting  Parties  fail  to  comply  with  the  findings  (See  p.  294.) 
of  the  Permanent  Communications  and  Transit  Committee,  or,  if  an  appeal  has  been 
made,  with  the  judgment  of  the  Permanent  Court  of  International  Justice,  any  High 
Contracting  Party  may  bring  the  matter  before  the  Permanent  Court  of  International 
Justice  in  order  to  obtain  from  it  a  declaration  as  to  the  measures  which  each  of  the 
High  Contracting  Parties  may  be  entitled  to  take. 
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Article  17 
Ratification. 

(Seep.  294.)  The  Secretary-General  of  the  League  of  Nations  shall  transmit  a  certified  copy 
of  the  present  Draft  Convention  to  each  Member  of  the  League  of  Nations,  as  well 
as  to  each  Power  to  which  the  Council  of  the  League  of  Nations  may  decide  that  the 
present  Draft  Convention  should  be  officially  communicated. 

The  Secretary-General  of  the  League  of  Nations  shall  be  notified  of  the  ratifications 
of  the  present  Convention  and  shall  register  them. 

Article  18 
Notification. 

(See  p.  294.)  As  soon  as  the  ratifications  of  three  of  the  Members  or  Powers  referred  to  in  the 
preceding  article  have  been  registered  with  the  Secretariat,  the  Secretary-General  shall 
so  notify  all  the  Members  or  Powers  referred  to  in  the  preceding  article. 

Article  19 
Coming  into  force  of  the  Convention. 

(See  p.  294.)  The  present  Convention  shall  come  into  force  on  the  thirtieth  day  after  the  date 
on  which  such  notification  is  issued  by  the  Secretary-General  of  the  League  of  Nations, 
but  it  shall  then  be  binding  only  upon  those  Members  or  Powers  which  have  registered 
their  ratifications  with  the  Secretariat,  or  have  already  contracted  to  adhere  thereto. 
Thereafter,  this  Convention  will  come  into  force  for  any  other  Member  or  Power  on 
the  thirtieth  day  after  the  date  on  which  the  ratification  of  that  Member  or  Power 
is  registered  with  the  Secretariat. 

Article  20 
Date  of  Application  of  the  Convention. 

(See  p.  294.)  Each  Member  which  ratifies  this  Convention  agrees  to  bring  its  provisions  into 
operation  not  later  than  July  1st,  1922,  and  to  take  such  action  as  may  be  necessary 
to  make  those  provisions  effective. 

Each  Power  which  ratifies  this  Convention  after  having  received  communication 
from  the  Council  of  the  League  of  Nations  agrees  to  bring  its  provisions  into  operation 
not  later  than  eighteen  months  after  the  date  of  the  said  communication,  and  to  take 
such  action  as  may  be  necessary  to  make  these  provisions  effective. 

Article  21 
Denunciation. 

(See  p.  294.)  Any  Member  or  Power  which  has  ratified  this  Convention  may  denounce  it  after 
the  expiration  of  ten  years  from  the  date  on  which  the  Convention  comes  into  force, 
by  an  act  communicated  to  the  Secretary-General  of  the  League  of  Nations  for  regis- 
tration. Such  denunciation  shall  not  take  effect  until  one  year  after  the  date  on  which 
it  is  registered  with  the  Secretariat. 

Article  22 
Revision. 

At  least  once  in  ten  years,  the  Permanent  Communications  and  Transit  Committee 
shall  present  to  the  General  Communications  and  Transit  Conference  a  report  on  the 
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working  of  this  Convention,   and   shall   consider  the  desirability  of  placing  on  the 
agenda  of  the  Conference  the  question  ot  its  revision  or  modification. 

ArtjC.le  23 
Official  Text. 

The  French  and  English  texts  of  this  Convention  shall  both  be  authentic. 


ANNEX     TO     SECTION     IV 

REPORT  ON  THE  DRAFT  CONVENTION  ON  FREEDOM  OF  TRANSIT 

Presented  to  the  General  Communications  and  Transit  Conference 
by  the  Commission  of  Enquiry. 


(i) 


The  question  of  transit,  unlike  other  questions  which  may  arise  in  connection  with 
international  communications,  is  referred  to  explicitly  in  Article  23  (e)  of  the  Covenant. 
Without  doubt,  the  authors  of  the  Covenant  considered  that  though,  in  the  present 
state  of  the  world,  no  transport  question  is,  strictly  speaking,  without  interest  to  all 
nations,  yet  the  question  of  transit  stands  out  as  one  of  the  most  specifically  internation- 
al problems.  International  imports  or  exports  are  of  direct  interest  only  to  the  pro- 
ducing and  consuming  countries  respectively.  On  the  other  hand,  goods  in  transit 
crossing  national  territory  but  originating  in  and  destined  foi  places  outside  that  ter- 
ritory cannot  be  impeded  or  restricted  at  the  will  of  the  State  exercising  sovereignty 
over  such  territory,  without  resultant  injury  to  other  States,  not  only  inadmissible 
in  itself,  but  the  effects  of  which,  in  the  form  of  reprisals,  are  liable  to  extend  far  beyond 
the  States  originally  concerned,  and,  by  the  material  inconvenience  inflicted  and  the 
spirit  of  rivalry  engendered,  may  contribute  in  no  small  measure  to  disturb  the  peace 
of  the  world.  Just  as,  under  existing  legislation  in  most  countries,  a  person  who  has 
to  cross  his  neighbour's  property  in  order  to  leave  his  house  and  reach  the  thoroughfare 
enjoys  a  right  of  way  over  the  property,  in  the  same  way  every  State  whose  external 
trade  is  absolutely  or  virtually  forced  to  pass  across  neighbouring  territory  ought 
likewise  to  enjoy  a  guaranteed  right  of  freedom  of  transit  across  that  territory.  Other- 
wise, it  would  be  open  to  any  State,  merely  by  impeding  that  freedom  or — what  amounts 
to  the  same  thing — by  applying  to  the  transit  of  a  State  conditions  different  from  those 
which  are  accorded  to  the  transit  proceeding  from  or  to  another  State,  to  extort  from 
its  neighbour  a  veritable  economic  tribute,  and  to  use  its  geographical  position  as  a 
means  of  diverting  arbitrarily  the  normal  flow  of  commercial  traffic.  Such  a  situation 
would  be  highly  prejudicial  to  every  State  anxious  to  promote  economic  co-operation 
between  States — prejudicial,  too,  it  might  be  said,  to  every  State  which  takes  a  broad 
and  far-sighted  view  of  its  own  interests.  It  is  to  the  interest  of  States  importing 
goods  to  receive  them  by  the  most  convenient  and  economical  route,  quite  apart  from 
any  political  considerations  connected  with  the  countries  traversed.  Exporting  States 
have  a  similar  interest  in  the  delivery  of  their  products  and  the  development  of  their 
commerce.  Further,  it  is  to  the  interest  of  States  whose  geographical  situation  is  such 
that  they  generally  serve  as  transit  countries  to  encourage  the  development  of  transit 
traffic  by  granting  legal  guarantees  for  security.     Lastly,  and  perhaps  most  important, 


(I)  This  Report  forms  part  of  the  preliminary  documents  for  the  General  Communications  and 
Transit  Conference  (Green  Book). 
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land-locked  States,  of  which  new  Europe  contains  so  many,  will  find  in  such  guarantees 
alone  security  against  bearing  the  brunt,  in  spite  of  anything  they  can  do,  of  quarrels 
between  their  neighbours,  and  against  being  victimised  in  their  legitimate  competition 
with  those  States  whose  territory  they  are  obliged  to  traverse. 

The  object  of  the  attached  Draft  Convention  (See  Annex  II,  p.  113)  is  to  assure 
to  freedom,  of  transit  this  minimum  of  indispensable  guarantee.  It  will  be  evident 
that  the  code  therein  laid  down  is  not  applicable  to  every  category  of  transit,  but  only 
to  such  traffic  as  takes  place  via  waterways  and  railways.  The  Preamble  does,  how- 
ever, lay  down  the  general  principle  of  Freedom  of  Transit,  and  certain  delegations  had 
proposed  to  include  specific  reference  to  Freedom  of  Transit  by  road  and  air  respectively. 
The  Commission  were  of  opinion,  however,  that  the  inclusion  of  road  transport  would 
entail  special  difficulties,  particularly  in  connection  with  customs,  while  its  economic 
importance  has  not,  in  the  present  stage  of  development  of  commercial  motor  transport, 
grown  sufficiently  to  justify  its  immediate  inclusion.  With  regard  to  the  conditions 
of  aerial  transport,  as  the  International  Convention  on  Aerial  Navigation  which  had 
already  been  drawn  up  seemed  to  be  a  more  appropriate  instrument  to  deal  with  the 
subject,  there  would  have  been  a  risk  of  overlapping  had  any  stipulations  been  inserted 
in  the  Transit  Convention. 

The  Commission  confined  itself  to  dealing  in  detail  with  Freedom  of  Transit  in  time 
of  peace,  although  the  obligation  has  been  placed  upon  every  State  of  maintaining  such 
freedom  in  time  of  war  in  the  greatest  measure  compatible  with  the  rights  and  obli- 
gations of  belligerents  and  neutrals.  The  Swiss  delegation  had  proposed  that  the 
Convention  should  include  more  definite  obligations  with  regard  to  transit  in  time  of 
war — in  particular  an  undertaking  only  to  suspend  freedom  of  transit  within  the  zone 
of  operations,  or  to  suspend  such  freedom  on  the  remainder  of  the  territory  of  the 
belligerent  State  only  in  the  event  of  the  State  demanding  the  right  of  transit  failing 
to  provide  its  own  means  of  transport  for  this  purpose.  Whilst  choosing  the  present 
time  to  enunciate  the  general  principle  that  Freedom  of  Transit  should  be  maintained 
in  time  of  war  in  the  greatest  measure  compatible  with  the  rights  and  obligations  of 
belligerents  and  neutrals,  the  Commission  were  of  opinion  that  the  question  should 
be  dealt  with  in  a  special  convention  to  be  studied  at  a  latter  date. 

With  this  reservation,  and  within  the  limits  of  its  application,  the  Convention  applies 
rigorously  the  principle  of  the  Covenant  referred  to  in  the  Preamble;  Freedom  of  Tran- 
sit constitutes  its  motive  and  its  goal;  one  of  the  articles  defines  the  meaning  of  that 
freedom,  whilst  the  others  lay  down  the  conditions  necessary  for  its  exercise. 

On  no  account  is  Freedom  of  Transit,  so  conceived  in  the  Convention,  to  imply 
any  infringement  of  the  rights  of  States  exercising  sovereignty  or  authority  over  the 
territories  crossed,  to  administer  transit  routes  in  their  own  way,  so  far  as  is  compa- 
tible with  the  provisions  contained  in  the  Convention.  In  particular,  it  is  for  the  States 
across  which  transit  takes  place  to  regulate  the  conditions  of  transit,  to  select  the  routes 
to  be  employed,  to  fix  the  scale  of  charges  for  services  rendered,  to  collect  duly  autho- 
rised dues  and  charges,  to  take  any  police  or  other  measure  which  they  consider  not 
incompatible  with  the  Convention,  subject,  however,  in  the  event  of  a  complaint,  to 
explaining  their  motives  and  justifying  their  action  before  the  prescribed  jurisdiction. 

The  Convention  on  Freedom  of  Transit  merely  admits  the  right  to  use  transit 
routes.  The  Commission  decided  to  define  this  idea  more  clearly  by  the  use  of  the 
expression  routes  most  appropriate  to  international  transit,  thus  laying  down  that  the 
right  of  free  transit  may  not  be  exercised  except  over  routes  in  existence  at  the  time 
when  that  transit  takes  place;  a  demand  may  not,  in  virtue  of  this  Convention,  be  made 
for  the  construction  or  bringing  into  traffic  of  new  routes  or  for  alterations  to  those 
already  existing,  but  only  for  freedom  to  use  those  which,  at  a  given  moment,  and 
taking  into  account  all  considerations  of  traffic,  congestion,  etc.,  are  the  most  suitable 
for  international  traffic.  It  may  be  observed,  also,  that  nothing  in  the  Convention 
obliges  a  State  to  give  transit  traffic  general  priority  over  interior  traffic. 

Freedom  of  Transit  implies  equality  in  the  conditions  of  transit,  such  equality 
to  be  enjoyed  within  the  territory  of  the  various  Contracting  Parties  by  all  the  signa- 
tories to  the  Convention;  without  this  equality  Freedom  of  Transit  would  be  but  an 
empty  phrase.  Any  preferential  treatment  accorded  to  one  State  and  refused  to 
another  entails  in  practice  a  hindrance  or  interruption  of  the  traffic  proceeding  from  or 
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to  this  latter  State.  Equality,  in  the  sense  here  intended,  does  not  in  any  way  exclude 
the  inevitable  differences  of  treatment  based  on  purely  commercial  grounds,  such  as 
the  establishment  for  the  various  international  traffics  of  tariffs  varying  both  in  their 
rates  and  conditions  of  application,  so  far  as  such  differential  treatment  would  be  con- 
sidered as  legitimate,  on  commercial  grounds,  in  the  interior  of  a  State. 

The  equality  which  it  has  been  the  unanimous  hope  of  the  Commission  to  see  realis- 
ed is  equality  between  all  nations.  Nevertheless,  and  in  spite  of  the  proposals  of  two 
delegations,  the  Swiss  and  the  Dutch,  the  Commission  did  not  consider  it  equitable 
to  insert  this  idea  in  the  Convention,  and  has  confined  itself,  subject  to  certain  reser- 
vations which  will  be  explained  in  the  course  of  the  commentary  on  these  articles,  to 
stipulating  in  Articles  2  and  6  that  equality  shall  only  apply  as  between  all  the  Con- 
tracting Parties.  The  Swiss  and  Dutch  delegations  did  not  see  their  way  to  support 
this  view  of  a  question  which,  it  was  recognised,  was  linked  up  with  the  general  policy 
of  the  League  of  Nations.  The  majority  of  the  members  of  the  Commission  considered 
that  as  every  nation  could  be  invited  to  adhere  to  the  Conventions  which  form  the  sub- 
ject of  this  Report,  it  was  only  reasonable  to  reserve  their  benefits  to  those  who  had 
assumed  their  obligation,  since  all  were  free  to  accept  both  at  will. 

The  sole  stipulation  of  equality  is  not  sufficient  to  assure  Freedom  of  Transit  in  all 
cases,  even  if,  as  intended,  this  equality  comprises  not  only  all  the  contracting  parties, 
with  the  exception  of  that  over  whose  territory  transit  takes  place,  but  also  the  latter 
Power.  It  is  possible  that  a  State  may  have  very  little  interest  in  favouring  its  own 
transit,  if  this  occupies  only  a  small  place  in  its  economic  life.  A  State  not  possessing 
vessels  of  commerce,  for  instance,  might  impose  on  its  national  flag  conditions  of  transit 
such  as  would  render  it  practically  impossible  for  it  to  cross  its  own  territory,  and  this, 
while  causing  practically  no  inconvenience  to  itself,  would  suppress  Freedom  of  Transit 
for  foreign  vessels,  contrary  to  the  intention  of  the  Convention,  though  in  accordance 
with  the  principle  of  equality. 

Equality  itself,  though  a  condition  essential  to  the  equitable  exercise  of  freedom, 
must  be  supplemented  by  other  more  precise  guarantees  as  to  the  reasonable  regulation 
of  transit,  and  the  economic  and  financial  obligations  to  which  it  may  be  subjected. 
This  is  the  object  of  a  certain  number  of  articles  in  the  Convention. 

The  Commission  fully  realises  that  in  spite  of  its  persistent  efforts  through  four 
successive  discussions  to  elaborate  the  most  precise  text  possible  in  the  present  state 
of  public  opinion  throughout  the  world,  a  State  can  always,  if  it  likes,  find  something  in 
the  interpretation  of  the  text  which  will  enable  it,  even  if  only  temporarily,  to  impede 
Freedom  of  Transit.  This  cannot  be  otherwise.  A  Convention  on  Freedom  of  Tran- 
sit, however  composed,  is  bound  to  admit  legitimate  restrictions;  derogations  are 
necessitated  by  rights  in  connection  with  the  general  policing  of  a  country,  precautions 
for  national  defence,  the  necessity  for  protecting  the  health  of  the  public  or  the  super- 
vision of  customs,  and  so  forth.  In  the  same  way  provision  must  be  made  for  tempo- 
rary exceptions  in  favour  of  the  regions  devastated  during  the  war,  to  which  Article  23 
(e)  of  the  Covenant  draws  special  attention.  Lastly,  there  exist  certain  already  estab- 
lished situations  which  cannot  be  reversed  by  a  stroke  of  the  pen.  Naturally,  these 
restrictions  must  be  strictly  defined  and  limited.  But  in  a  matter  so  technical 
it  is  evident  that  any  text  which  attempted  to  give  an  exhaustive  list  of  such 
cases  would  undoubtedly  result  either  in  omitting  some  of  them,  or  in  extending 
prematurely  the  scope  of  their  application.  How,  then,  in  the  face  of  these  two  ex- 
tremes— the  freedom  essential  for  transit  and  the  equally  necessary  restrictions— is 
the  happy  mean  to  be  conserved,  and  all  necessary  guarantees  assured?  Had  the 
usual  form  of  the  majority  of  previous  conventions  been  maintained,  there  might  have 
been  no  answer  to  the  question,  and  it  might  have  been  wiser  to  abandon  the  drawing 
up  of  a  document  which  would  unavoidably  have  been  only  too  liable  to  provide  every 
sort  of  opportunity  for  wilful  misapplication,  and  to  offer  the  most  tempting  loop- 
holes for  evasion. 

The  organisation  of  the  League  of  Nations  provides  stable  guarantees  for  the 
carrying  out  of  technical  Conventions  such  as  the  present  Convention  on  Freedom  of 
Transit.  In  virtue  of  one  of  the  articles  contained  in  the  Convention,  the  signatory 
Powers  will  agree  to  submit  all  disputes  to  compulsory  arbitration,  which  includes 
submission  in  the  first   instance   to   an  attempt  at  conciliation   by  the  Permanent 
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Communications  and  Transit  Committee.  In  this  way  the  Committee,  deriving  part  of 
its  authority  from  the  various  Conventions,  which  in  their  turn  owe  to  the  Committee 
all  their  usefulness,  should  be  enabled  in  every  case,  through  possessing  the  confidence 
of  all,  and  as  a  result  of  frank  "conversations",  to  interpret  the  intention  of  the  text 
and  to  promote  good  faith  amongst  all  parties.  Gradually  the  jurisprudence  of  the 
Committee  will  come  to  be  considered  as  the  code  to  be  followed  in  questions  of  com- 
munications and  transit.  The  various  Conventions  are  but  the  basis  and  starting- 
point  of  its  action;  it  is  this  action  which  as  time  goes  on  will  in  practice  give  expres- 
sion and  new  life  to  the  spirit  underlying  them. 

It  has  further  been  possible  to  use  in  the  Convention  certain  essential  though  very 
general  expressions,  such  as  legitimate,  reasonable,  valid  reason.  But  for  the  existence 
of  the  Committee,  these  expressions  could  not  be  relied  on  invariably  to  convey  a 
definite  meaning,  but  thanks  to  it  they  can  in  every  particular  case  indicate  clearly 
the  intention  of  the  Convention  with  regard  to  their  interpretation. 

Lastly,  before  proceeding  to  a  summary  of  the  observations  to  which  the 
articles  considered  in  detail  may  give  rise,  the  Commission  wishes  to  affirm  that 
although  it  looks  upon  the  principle  which  it  has  unanimously  adopted  as  the  only 
possible  one  by  which  Freedom  of  Transit  can  be  secured  and  maintained  in  conformity 
with  the  pledge  embodied  in  Article  23  (e)  of  the  Covenant,  yet  it  is  far  from  implying 
that  identical  principles  should  always  serve  as  a  guide  in  other  spheres  not  its  own, 
such  as  the  equitable  treatment  of  commerce,  or  other  questions.  The  Commission 
has  endeavoured  to  confine  its  activities  to  its  own  sphere,  by  proposing  a  set  of  stipula- 
tions which  it  considers  indispensable  to  guarantee  to  the  international  regime  of 
traffic  in  transit  both  juridical  consistency  and  the  stability  of  a  recognised  legal 
status.  In  the  conviction,  moreover,  that  no  innovation  has  been  made  upon  the 
generally  accepted  practice  of  the  liberal  Powers  before  the  war,  it  lays  before  the 
Members  of  the  League  of  Nations  for  the  first  time  in  crystallised  form  the  codification 
of  such  practice,  leaving  to  the  peoples  of  the  world,  now  being  reconstituted,  the 
choice  between  rejecting  and  perpetuating  such  code. 

Heading.  — ■  The  Heading  of  the  Convention  put  forward  for  adoption  by  a  General 
Conference,  which  in  its  deliberative  procedure  will  be  similar  to  the  General 
Labour  Conference,  follows  closely  the  form  of  the  heading  of  the  Conventions 
adopted  by  the  International  Labour  Organisation.  After  the  words  with  a  view  to 
its  ratification  by  the  Members  of  the  League  of  Nations,  has  been  added,  however,  as 
also  bij  such  other  Powers  to  whom  it  may  have  been  officially  communicated  by  the  Council 
of  the  League  of  Nations,  because,  in  accordance  with  the  constitution  of  the  General 
Conference,  Powers  other  than  Members  of  the  League  of  Nations  may  take  part  in 
its  deliberations  and  be  invited  to  ratify  the  Conventions  which  are  the  subject  of  this 
Report,  if  they  have  not  already  contracted  to  adhere  to  them. 

The  expression  High  Contracting  Parties  has  been  maintained  solely  from  motives 
of  convenience  in  drafting,  although,  in  common  with  the  Labour  Conventions,  it 
cannot  be  considered  as  being  exactly  suitable  to  the  form  in  which  the  Convention 
will  be  adopted  by  the  Conference. 

Preamble.  —  The  expression  authority  applies  to  every  case  (suzerainty,  pro- 
tectorate, mandate,  etc.)  where  the  State  responsible  for  the  carrying  out  of  the  Conven- 
tion does  not  possess  sovereignty  over  the  territory  across  which  the  transit  takes  place. 
It  has  been  found  impossible  to  determine  in  advance,  in  every  case,  upon  which  of 
the  signatory  States  the  responsibility  will  devolve;  any  difficulties  that  may  arise 
can  be  solved  individually.  The  State  responsible  for  a  measure  is  the  State  which 
actually  possesses  the  means  either  to  bring  about  or  to  prevent  its  application.  Where, 
for  example,  sovereignty  and  authority  are  apportioned  between  different  States,  as 
a  result  of  settlements,  which  would  imply  such  a  division  of  authority,  it  would  be 
for  the  States  concerned  to  agree  among  themselves  as  to  the  application  of  the  present 
Convention. 

Article  1.  —  The  definition  of  transit  given  in  this  article  is  intended  to  eliminate 
any   possibility  of  misunderstanding  as  to  the  meaning  of  the  word   transit,   more 
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particularly  in  Stales  where  it  carries  a  wider  significance,  and  where  it  would  be 
liable  to  be  construed  wrongly  to  include  all  international  traffic,  including  import  and 
export  traffic,  or  even  traffic  which  is  not  even  international  but  is  transported 
within  the  boundaries  of  certain  territory  between  various  portions  of  such  territory. 

The  word  frontiers  in  this  definition  refers  to  political  frontiers,  though  there  are 
a  few  specifically  mentioned  exceptions  in  the  other  texts,  such  as  in  the  case  of  free 
zones  in  ports.  Goods  in  transit  are  debarred  from  any  process  of  manufacture, 
packing  or  unpacking  en  route.  A  vessel  calling  at  a  port,  or  its  cargo  in  a  transit 
warehouse  in  a  port,  are  considered  by  the  present  article  as  being  in  transit. 

The  catch  of  a  fishing  vessel  operating  outside  the  limits  of  territorial  waters  and 
consigned  to  its  destination  through  a  fishing  port  is  not  considered  as  being  in  transit 
through  that  port,  but,  if  consigned  to  another  country,  as  exported  therefrom. 

In  the  enumeration  of  persons,  goods,  etc.,  the  word  persons  does  not  include  soldiers 
in  uniform,  and  the  word  vessels,  subject  to  special  provisions  contained  elsewhere, 
does  not  include  vessels  of  war,  police  vessels  or  vessels  connected  with  the  exercise  of 
any  public  authority  in  the  name  of  a  sovereign  State.  The  word  goods  includes, 
inter  alia,  new  wagons,  also  locomotives  in  steam  or  cold,  in  the  cases  and  under  the 
conditions  admitting  their  conveyance  as  goods,  in  conformity  with  the  railway  tariiTs. 

The  words  goods  and  postal  parcels  have  been  retained  by  the  Commission,  although 
the  British  and  Italian  Delegations  would  have  preferred  their  omission,  fearing  a 
possible  overlapping  between  the  present  Convention  and  the  postal  Conventions. 
In  the  opinion  of  the  Commission,  however,  no  difficulty  arises  from  the  wording  of 
the  present  Convention,  as  compared  with  that  of  the  Postal  Convention,  nor  need 
the  present  document,  which  is  a  General  Convention  with  regard  to  transit  by  rail 
and  waterway,  and  lays  down  the  application  of  the  principle  of  Freedom  of  Transit 
for  all  classes  of  transport  falling  within  this  sphere,  exclude  in  any  way  the  various 
methods  of  application  prescribed  for  any  given  category  of  transport  in  special  Conven- 
tions, such  as  the  Railway  and  Postal  Conventions. 

The  words  other  means  of  transport  refer  in  particular  to  rafts,  tugs,  with  or  without 
tow,  and  any  means  of  transport  by  rail  or  waterway  which  may  be  evolved  in  the 
future. 

Article  2.  ■ —  Article  2  should  be  read  in  conjunction  with  the  other  articles  of 
the  Convention  which  admit  of  certain  restrictions  to  Freedom  of  Transit;  in  particular 
it  should  be  compared  with  Article  6,  which  indicates  clearly  the  States  entitled  to 
claim  its  benefits. 

The  words  by  the  routes  most  convenient  for  international  transit  have  already  been 
fully  commented  upon ;  they  do  not  in  any  way  signify  that,  in  virtue  of  this  Convention, 
a  State  can  demand  from  another  State  the  bringing  into  traffic  of  new  lines  of  greater 
utility  for  transit,  or  the  carrying  out  of  alterations  to  routes  already  existing,  but 
refer  to  the  routes  most  convenient  at  the  actual  time  of  transit,  i.e.,  considerations 
of  traffic,  congestion,  etc.,  being  taken  into  account.  It  is  implied,  however,  that  no 
State  has  the  right  to  prohibit  passage  by  an  existing  route,  except  as  a  result  of  genuine 
and  temporary  obstacles.  In  any  event,  these  expressions  are  not  to  be  construed 
as  in  any  way  curtailing  those  rights  with  regard  to  the  routeing  of  traffic  which  are 
already  possessed  by  forwarding  agents  or  railway  administrations,  in  virtue  of  special 
international  conventions. 

The  word  ownership  is  intended  to  cover  the  personality  of  the  owner,  or  his  nation- 
ality, or  the  question  whether  ownership  is  vested  in  an  individual  or  a  corporation. 

At  the  end  of  the  first  paragraph  of  the  present  article,  details  are  given  as  to  how, 
in  the  opinion  of  the  Commission,  discrimination  should  be  regulated  as  between 
Contracting  Parties  with  regard  to  persons,  vessels,  goods,  mails  and  postal  parcels,  etc. 
This  discrimination  was  the  subject  of  considerable  discussion.  Once  it  had  been  de- 
cided not  to  adopt  the  proposal  of  the  Swiss  and  Dutch  Delegations  to  grant  equality 
to  all  nations  it  became  necessary  to  provide  some  criterion  for  discrimination.  As 
regards  persons,  the  test  of  nationality  appeared  the  obvious  one,  and  for  vessels, 
their  flag;  but  for  goods,  mails  and  postal  parcels,  etc.,  although  it  might  appear 
possible  to  endow  them  with  nationality,  the  practical  drawbacks  of  this  method 
(compulsory  certificates  of  origin,  etc.)  would  be  so  great  as  to  exceed  the  actual  benefits 
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of  the  Convention;  the  only  practical  teats  remaining  appeared  to  be  tlie  points  of  de- 
parture, of  entry,  of  exit,  or  of  destination.  In  the  language  of  the  texts,  in  the  case 
of  goods  produced  in  a  State  X,  coming  from  a  State  A,  crossing  Slates  B,  C  and  D, 
with  a  State  E  as  their  destination,  so  far  as  State  C  is  concerned,  State  X  is  the  State 
of  commercial  origin,  State  A  is  the  starting-point,  State  B  corresponds  to  the. point  of 
entry,  State  D  is  the  State  of  exit,  and  State  E  is  that  of  destination. 

The  second  paragraph  of  this  article  simply  recognises  freedom  of  transit  across 
territorial  waters. 

With  regard  to  the  word  flag,  the  Swiss  delegation  had  proposed  to  include  a  recogni- 
tion of  the  right  to  a  maritime  flag,  in  certain  conditions,  of  landlocked  States,  a  right 
which  was  recognised  in  the  Treaty  of  St.  Germain  by  the  signatory  Powers  as  existing 
amongst  themselves.  Whilst  decidedly  favourable  to  the  principle  of  this  proposal, 
the  Commission  considered  the  treatment  of  a  question  of  this  nature  out  of  place 
in  the  present  Convention. 

Article  3.  —  There  is  a  definite  distinction  between  Article  3  and  the  succeeding 
article.  Article  3  deals  with  payments  which  are  not  in  return  for  services  rendered 
to  persons,  goods,  etc.,  in  transit,  and  which  in  principle  arc  considered  as  inadmissible, 
whereas  Article  4  deals  with  payments  in  return  for  services,  and  consequently  described 
as  charges. 

Article  3  authorises  duties  intended  to  defray  certain  legitimate  expenses  of  supervi- 
sion and  administration.  Precautions  are  taken  to  ensure  that  the  tariff  of  these  duties 
shall  be  moderate,  and  shall  not  impede  transit.  It  was  proposed  by  the  Belgian, 
British,  Dutch,  Greek  and  Japanese  Delegations  to  limit  this  provision,  which  they 
considered  to  be  a  derogation,  to  a  statistical  duty,  this  only  being  admitted  in  order 
to  avoid  upsetting  the  customs  systems  of  a  considerable  number  of  countries.  The 
Czecho-Slovak,  Italian,  Polish,  Roumanian  and  Serb-Croat-Slovene  Delegations  held 
an  opposite  opinion,  maintaining  that  such  duties  were  equivalent  to  charges,  and 
that  the  railway  administrations  to  which  they  were  paid  were,  indirectly,  benefiting 
transit.  Finally,  the  Commission  adopted  a  compromise.  It  was  of  opinion  that 
such  duties  could  not  be  assimilated  to  charges,  as,  strictly  speaking,  no  actual  service 
was  rendered  to  persons,  goods,  etc.,  in  transit,  but  that  with  the  safeguards  necessary 
for  restricting  their  consequences,  they  might  be  maintained. 

The  very  small  amounts  involved  in  these  duties  made  it  possible  to  admit,  at  the 
end  of  the  article,  a  derogation  from  the  principle  of  equality  in  order  to  facilitate  the 
arrangement  of  special  exemptions,  more  particularly  between  neighbouring  States. 

Article  4.  —  Article  4  deals  with  charges  for  services,  such  as  the  actual  transport 
or  handling  of  goods,  etc.,  rendered  to  traffic  in  transit  by  public  services  administered 
by  the  State  or  under  concession,  and,  being  therefore  more  particularly  concerned 
with  railway  tariffs,  gave  rise  to  considerable  discussion.  It  was  generally  admitted 
that  the  State  across  whose  territory  transit  takes  place  ought,  from  the  standpoint 
of  tariffs,  and  subject  to  differences  of  rates  based  on  purely  commercial  considerations, 
to  treat  on  a  footing  of  perfect  equality  goods  proceeding  from  or  to  other  Stales. 
Failing  this,  the  State  across  whose  territory  transit  takes  place  could  to  all  intents 

and  purposes,  by  means  of  practically  prohibitive  tariffs, 
abolish  transit  between  any  two  States  whose  traffic  has 
necessarily  to  proceed  through  its  territory,  or  could  reserve 
the  benefit  of  this  transit  to  any  State  at  will.  But,  on  the 
other  hand,  the  Commission  investigated  whether  the  Slate 
across  whose  territory  transit  takes  place  ought  to  be  bound 
to  treat  traffic  in  transit  proceeding  from  or  to  other  States 
on  a  basis  of  perfect  equality,  not  only  as  towards  each  of 
those  States,  but  also  as  towards  its  own  traffic  and  the 
tariffs  and  facilities  reserved  for  its  own  benefit.  In  par- 
ticular the  question  arose  as  to  whether  transit  traffic  should 
be  entitled  to  the  benefits  "f  special  import  and  export  rales 
for  traffir  passing  through  the  same  port  or  frontier  station. 
In  the  diagram  opposite,  the  letter  A  denotes  the  country  of  departure,  the  letter  B 


—     289    — 

the  country  traversed  in  transit,  the  letter  C  that  of  destination  (or  the  sea,  if  the 
traffic  leaves  B  at  a  seaport),  and  the  letters  p,  p'  and  p"  are  important  points  of 
departure  for  goods,  centres  of  industry,  etc.  The  letter  q  is  the  point  of  entry  into 
the  territory  of  B,  and  the  letter  r  the  point  of  exit  from  B's  territory  (either 
frontier  or  port).  The  question  was  whether  on  the  journey  q  to  r  (technical  consid- 
erations of  working  or  of  commercial  competition  between  transport  routes  being 
taken  into  account)  traffic  from  p— r  should  benefit  by  State  B's  export  tariffs 
established  in  favour  of  traffic  p' — r  or  p" — r.  In  the  reverse  direction,  should 
transit  traffic  benefit  from  State  B's  import  tariffs? 
The  following  text  gave  the  two  alternatives  : 

The  High  Contracting  Parties  undertake  not  to  use  transit  tariffs  as  an  instrument  of 
international  economic  warfare;  consequently,  they  undertake  to  apply  to  the  transit  of 
persons,  goods,  postal  services,  vessels,  railway  wagons  and  other  means  of  transport  of  all 
the  Contracting  Parties,  on  the  transport  routes  administered  by  the  State  or  by  concession- 
naire  companies,  whatever  the  starting-point  or  destination,  tariffs  founded  solely  on  techni- 
cal conditions  of  transport  or  on  considerations  of  commercial  competition  between  different 
routes.  Other  conditions  of  working  being  equal,  these  tarilfs  shall  be  at  least  as  advanta- 
geous as  those  allowed  for  similar  traffic  on  the  routes  in  the  country  across  which  transit 
will  take  place,  including  (excluding)  its  own  traffic.  No  charges,  facilities  or  restrictions 
shall  depend  directly  or  indirectly  on  the  nationality  or  ownership  of  the  vessel  or  any  other 
means  of  transport  in  which  any  part  of  the  through  journey  has  been  or  is  to  be  accomplished. 

It  was  maintained  by  the  Chinese,  Czecho-Slovak,  Italian,  Polish,  Roumanian 
and  Serb-Croat-Slovene  Delegations  that  both  as  regards  the  export  of  its  products 
and  the  import  of  raw  material,  a  State  should  possess  the  right  to  encourage  its  own 
industry  and  agriculture  by  means  of  transport  tariffs,  without  regard  to  the  technical 
conditions  of  traffic,  or  to  any  considerations  of  commercial  competition  between 
traffic  routes.     Accordingly,  these  delegations  were  in  favour  of  the  more  restrictive  text. 

These  delegations  emphasised  the  fact  that  they  based  their  observations  solely  on 
the  logical  application  of  Article  23  (e)  of  the  Covenant  of  the  League  of  Nations, 
which  speaks  of  equitable  treatment  for  the  commerce  of  all  Members  of  the  League 
and  of  the  legitimate  and  often  necessary  measures  of  protection  to  be  taken  by  the 
countries  of  less  wide  economic,  industrial  or  agricultural  resources,  with  a  view  to 
their  being  enabled,  should  need  arise,  to  adopt  measures  for  giving  any  justifiable 
assistance  to  national  products  with  which  similar  products  from  other  countries  were  in 
competition,  should  the  latter  countries  take  up  an  attitude  prejudicial  to  the  national 
production.  In  this  connection,  the  system  of  dumping  which  had  been  practised 
by  certain  nations  might  be  cited. 

Further,  the  principle  of  commercial  competition  being  already  admitted  by  the 
convention,  the  proposition  of  these  delegations  was,  in  their  opinion,  no  more  than 
a  strict  application  of  that  same  principle. 

They  added  that  it  appeared  to  them  unfair  that,  should  a  country  elect  to  grant 
to  any  given  national  product  for  its  tranport  from  one  point  to  another  inside  its 
own  territory,  a  special  tariff,  possibly  less  even  than  cost  price,  that  country  should 
be  obliged  to  accord  the  same  tariff  to  goods  in  transit. 

If  a  country  should  decide  to  make  sacrifices,  which  might  be  very  considerable, 
in  the  interests,  for  example,  of  its  own  agriculture,  did  it  not  appear  unreasonable  to 
require  that  it  should  make  equal  sacrifices  in  favour  of  foreign  agricultural  products 
in  transit  across  its  territory? 

Accordingly,  if  traffic  in  transit  were  granted  the  same  tariffs  as  those  available 
for  traffic  proceeding  from  any  one  point  in  a  country  to  all  other  points,  this  should 
be  considered  as  amply  sufficient  to  promote  the  required  conditions  of  equality.  Other 
tariffs  applicable  only  to  certain  goods,  or  available  only  between  specified  points,  and 
founded  on  special  considerations,  ought  not  to  be  included  in  the  question. 

It  was  certainly  the  general  desire  that  the  establishment  of  tariffs  calculated  to 
operate  to  the  detriment  of  traffic  in  transit  should  by  all  means  be  prevented;  the 
feeling  of  the  above-mentioned  delegations  was  most  strong  on  this  point,  but  seeing 
that  railways  constitute  one  of  the  most  important  factors  in  the  economic  life  of 
each  country,  their  best  utilisation  could  not  be  threatened  without  a  protest  being 
raised  by  the  States  concerned. 
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On  the  other  hand,  it  was  held  by  the  British,  Dutch  and  Portuguese  delegations 
that,  if  this  right  to  differentiate  against  transit  traffic  were  accorded  to  a  State  over 
whose  territory  transit  takes  place,  a  State  whose  import  and  export  traffic  must 
necessarily  traverse  another  State's  territory  becomes  to  all  intents  and  purposes 
economically  dependent  upon  that  State,— a  situation  which  is  tantamount  to  the  sup- 
pression of  freedom  of  transit. 

Supposing,  for  instance,  that  in  order  to  reach  its  outlet  to  the  sea  the  traffic  of 
a  certain  State  must  cross  the  territory  of  three  or  four  other  States,  that  traffic  has 
to  pay  a  supplementary  toll  when  crossing  the  territory  of  each  of  these  States,  simply 
because  each  will  have  been  able  to  establish  import  and  export  tariffs  which  are 
more  favourable  than  transit  tariffs.  Under  these  conditions  the  very  principle  of 
freedom  of  transit  is  at  stake;  a  State  is  at  a  disadvantage  purely  owing  to  its 
geographical  position;  competition  in  the  world's  markets  is  no  longer  equal;  inter- 
national traffic  routes,  instead  of  facilitating  economic  co-operation,  stand  for  rivalry, 
reprisals,  in  fine,  for  a  universal  struggle  for  supremacy. 

The  French  delegation  maintained  that  although  the  right  of  every  nation  to  adopt 
whatever  policy  of  protection  or  of  free  trade  it  pleased  remained  unchallenged,  that 
policy  ought  to  be  carried  out  exclusively  by  means  of  customs  tariffs  or  direct  sub- 
sidies, and  not  by  means  of  transport  tariffs.  The  sole  result  of  the  latter  practice, 
which  must  be  clearly  distinguished  from  the  usual  differences  between  import,  export 
and  transit  tariffs  on  purely  commercial  grounds,  would  be  to  interfere  with  the 
natural  working  of  transport  undertakings,  to  vitiate  indirectly  customs  regimes,  and 
to  disturb  the  application  of  commercial  treaties. 

The  Belgian  delegation,  whilst  supporting  the  British,  Dutch  and  French  view, 
considered  that  the  whole  question  ought  rather  to  be  dealt  with  in  the  Bailway  Con- 
vention. 

In  face  of  this  deadlock,  the  Commission  decided  to  adopt  a  compromise.  It 
was  thought  that  as  regards  tariffs,  it  was  probably  useless  to  lay  down  a  hard  and 
fast  rule  for  the  application  or  non-application  of  national  treatment  to  transit,  since 
within  every  country  there  exist  numerous  measures  of  commercial  differentiation, 
and  tariffs  are  not  as  a  rule  founded  on  simple  bases.  In  the  opinion  of  the  Commis- 
sion, it  was  wiser,  for  the  present,  to  be  content  with  maintaining  those  general  prin- 
ciples embodied  in  the  text  of  the  convention,  which  authorise  commercial  differen- 
tiation and  exclude  political  discrimination,  leaving  to  the  competent  jurisdiction  the 
task  of  an  interpretation  which  should  be  reasonable,  that  is  to  say,  in  conformity 
with  the  spirit  of  the  Convention,  or  in  other  words,  in  conformity  with  the  unani- 
mous intention  to  prevent  any  unfair  obstacle  to  transit. 

Article  5.  —  In  virtue  of  Article  5,  none  of  the  High  Contracting  Parties  shall 
be  bound  to  afford  transit  to  emigrants  whose  admission  into  the  country  of  destination 
is  prohibited.  Such  emigrants  could  not  be  considered  as  bona  fide  in  transit.  Every 
contracting  party  may  likewise  take  all  necessary  precautions  to  suppress  smuggling 
and  to  prevent  emigrants  in  transit  from  immigrating  into  its  territory;  any  measures 
for  this  purpose,  such  as  requiring  the  emigration  companies  to  deposit  a  bond,  the 
provision  of  special  wagons,  etc.,  are  admissible. 

Articlk  6.  —  Article  6  is  the  result  of  a  compromise  between  two  entirely  opposite 
views.  The  Swiss  and  Dutch  delegations  proposed,  as  mentioned  above,  to  treat 
all  nations  on  a  basis  of  perfect  equality  whether  they  adhered  to  the  Convention 
or  not.  On  the  other  hand,  the  Serb-Croat-Slovene  delegation  considered  that  States 
which  did  not  adhere  to  the  Convention  should  on  no  account  be  allowed  to  share 
in  its  benefits.  This  view,  in  principle,  was  shared  by  all  the  other  delegations,  because 
it  was  felt  that  if  the  benefits  were  the  same  for  those  States  which  adhered  to  the 
Convention  and  those  which  did  not,  a  large  number  of  States  would  inevitably  decide 
not  to  adhere.  At  the  same  time,  in  the  special  case  of  transit,  it  did  not  seem  possible 
to  admit  a  provision  by  which  a  Contracting  State  might  be  indirectly  injured  through 
the  refusal  of  transit  by  another  Contracting  Party  to  the  subjects  or  flag  of  a  State 
not  adhering  to  the  Convention,  or  to  traffic  entering  from,  leaving  by  or  proceeding 
from  or  to  such  a  State.     It  cannot  be  denied  that  the  dislocation  of  traffic  resulting 
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from  such  a  system  would  in  many  cases  become  a  source  of  gravo  injury  to  other 
States  adhering  to  the  Convention.  For  instance,  should  State  A,  which  has  adhered 
to  the  Convention,  suspend  or  impede  the  transit  of  goods  proceeding  from  a  State  B, 
which  has  not  adhered,  to  a  State  C,  which  has  adhered,  State  C  may  be  in  urgent 
need  of  these  goods,  and  thus  be  indirectly  injured,  as  a  result  of  the  measures  taken 
by  State  A.  A  similar  state  of  things  might  arise  in  connection  with  the  export  of  goods 
from  country  C  to  country  B,  which  has  not  adhered  to  the  Convention.  For  this 
reason,  the  Commission,  without  prejudice  to  any  existing  rights,  laid  down  that 
while  the  Convention  itself  should  not  in  any  way  impose  on  a  State  adhering  to  it 
an  obligation  to  grant  free  transit  to  the  subjects  or  flag  of  a  State  which  has  failed 
to  adhere,  nor  to  the  goods,  mails  and  postal  parcels,  coaching  and  goods  stock  or 
other  means  of  transport  entering  from,  leaving  by  or  proceeding  from  or  to  a  State 
which  does  not  adhere  to  the  present  Convention,  yet  it  will  always  be  open  for  a 
State  adhering  to  the  Convention  to  request  the  State  across  whose  territory  the 
transit  is  to  take  place  to  grant  such  Freedom  of  Transit.  The  British  delegation 
considered  that  this  request  alone  should  suffice.  At  the  instance  of  the  French  dele- 
gation, the  Commission  decided  that  in  such  a  case  the  State  demanding  an  exception 
must  furnish  valid  reasons  to  the  State  across  whose  territory  the  transit  would  take 
place,  that  is  to  say,  must  substantiate  the  claim  that  serious  injury  would  be  caused 
to  it  by  the  stoppage  of  the  transit  in  question.  In  spite  of  the  proposal  of  the  French 
delegation,  it  was  not  considered  possible  by  the  Commission  to  apply  a  similar  prin- 
ciple when  the  conditions  were  reversed,  that  is  to  say,  to  admit  the  right  of  a  State 
adhering  to  the  Convention  to  request  a  State  across  whose  territory  the  transit 
would  take  place  deliberately  to  interrupt  the  transit  of  the  subjects  or  flag  of  a  State 
not  adhering,  and  of  the  goods,  mails  and  postal  parcels,  etc.,  entering  from,  leaving 
by  or  proceeding  from  or  to  a  State  not  adhering,  when  such  transit  would  cause 
serious  harm  to  the  adhering  State  making  the  demand. 

Goods  being  classified  according  to  the  States  from  which  they  enter,  by  which 
they  leave,  or  from  or  to  which  they  proceed,  and  vessels  being  classified  according 
to  the  flag,  the  question  arose  which  of  these  regimes  was  applicable  to  the  vessel  and 
its  cargo  considered  as  a  whole.  For  practical  reasons,  and  in  order  to  avoid  the 
necessity  of  the  cargoes  being  examined  on  board  ship- — which  would  be  in  effect  a 
violation  of  the  principle  of  Freedom  of  Transit — the  text  concedes  that  as  regards  the 
application  of  this  article  the  flag  covers  the  goods.  The  same  practical  considerations 
do  not  hold  good  in  the  case  of  transhipment. 

Article  7.  —  National  security,  which  justifies  the  taking  of  certain  measures  in 
case  of  national  emergency,  includes,  in  particular,  dangers  both  from  without  and 
from  within,  famine  and  strikes  affecting  transport,  it  being  understood  that  grave 
events  of  an  exceptional  character  are  envisaged. 

It  is  in  virtue  of  this  article,  and  only  under  the  conditions  laid  down  therein,  that 
the  Contracting  Parties  reserve  the  right  to  prohibit  the  passage  across  their  territory 
of  arms  and  munitions  liable  to  be  a  grave  menace  to  themselves.  In  this  Convention 
the  Commission  have  no  intention  of  clashing  with  the  Convention  of  10th  September, 
1919,  for  the  Control  of  Trade  in  Arms  and  Ammunition. 

Article  8.  —  The  Commission  did  not  consider  it  opportune  to  deal  here  with  the 
rights  and  obligations  of  belligerents  and  neutrals.  It  is  possible  that  these  may  be 
defined  afresh  in  a  future  Convention  on  the  limitation  of  the  rights  of  war,  which 
the  Commission  decided  the  time  had  not  yet  arrived  to  deal  with.  In  that  case 
Article  8  as  now  drafted  would  at  once  be  revised  to  correspond  with  the  new  text. 

Article  9.  -  By  certain  delegations  this  article  was  considered  superfluous,  seeing 
that  the  task  of  the  present  Convention  is  limited  to  carrying  out  the  stipulations  of 
one  of  the  articles  of  the  Covenant,  and  is  incapable  of  modifying  the  Covenant  itself. 
Nevertheless,  the  necessity  was  recognised  for  specifying  clearly  that  should  the  rights 
and  obligations  of  the  Members  of  the  League  of  Nations  as  such  conflict  with  the 
Convention,  those  rights  and  obligations  should  prevail.  An  illustration  of  this  prin- 
ciple might  be  found  in  connection  with  economic  penalties  imposed  on  a  State  by 
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Members  of  the  League  of  Nations.  According  to  the  terms  of  Article  9,  this  State, 
even  though  it  is  a  Contracting  Party,  may  not  benefit  by  the  provisions  of  the  Con- 
vention, if  the  economic  penalties  imposed  entail  the  suspension  of  Freedom  of  Transit. 

Article  10.  —  The  present  article  cancels  all  existing  obligations  and  agreements 
between  High  Contracting  Parties,  which  are  inconsistent  with  the  terms  of  the  Con- 
vention. The  ratification  of  the  Convention  does  not,  however,  of  itself  entail  the 
automatic  cancellation,  as  it  were,  of  these  obligations  or  agreements,  but  merely  their 
abrogation  in  so  far  as  they  are  inconsistent  with  the  present  Convention.  A  State 
adhering  to  the  present  Convention  shall  have  the  right,  as  regards  such  previous 
obligations  and  agreements,  either  to  consider  them  as  cancelled  by  the  coming  into 
force  of  the  present  Convention,  or  else  to  extend  their  benefit  to  all  other  High  Con- 
tracting Parties,  in  those  cases  in  which  the  incompatibility  with  the  Convention 
consists  of  preferential  treatment  having  been  accorded  by  the  terms  of  these  previous 
engagements. 

With  regard  to  future  conventions,  the  question  is  much  more  simple  :  the  High 
Contracting  Parties  undertake  not  to  conclude  any  agreements  inconsistent  with  the 
present  Convention. 

Nevertheless,  the  Commission  recognised  the  necessity  of  providing  for  the  possi- 
bility of  apparent  derogations  from  the  above  principle,  both  in  the  past  and  in  the 
future,  when  justified  b\  a  combination  of  special  economic,  topographical  and  technical 
considerations.  The  Convention  as  a  whole  is  calculated  to  gain  in  elasticity  by  a 
stipulation  of  this  land,  which  will  render  easier  its  application  throughout  the  world. 
In  the  opinion  of  the  Commission  when,  for  example,  two  neghbouring  States  find 
their  mutual  situation  such  that  the  benefits  which  they  contemplate  granting  to 
each  other  are  economically,  topographically  and  technically  such  that  they  cannot 
be  extended  to  other  Contracting  Parties,  these  benefits  should  nevertheless  be  consid- 
ered as  in  conformity  with  the  spirit  of  the  Convention.  Were  it  otherwise, — and 
these  benefits  could  not  be  granted  unless  they  were  extended  to  all, — the  only  result 
of  the  Convention  would  be  to  debar  any  State  from  granting  them,  and  thus  to  hinder 
instead  of  to  promote  the  development  of  international  traffic.  In  particular  the 
Commission  had  in  mind  the  existing  Greco-Serb  Convention  relative  to  the  Port  of 
Salonika.  Similar  cases  can  be  imagined  where  a  port,  or  a  transit  route  serving  the 
port,  is  so  constricted  or  lacking  in  technical  facilities  that  for  these  or  similar  reasons 
it  can  only  be  used,  wholly  or  in  part,  for  transit  traffic  proceeding  from  or  to  a  single 
State  separated  from  such  port  by  a  frontier,  but  nevertheless  dependent  on  it  for 
natural  access  to  the  sea. 

It  is  understood  that  the  phrase  special  economic,  topographical  and  technical  consi- 
derations constitutes  an  indivisible  whole,  of  which  all  the  conditions  must  be  present. 
At  one  time  the  Commission  had  thought  it  desirable  that  the  examination  of  these 
conditions  in  every  future  case  should  be  submitted  to  the  Permanent  Communica- 
tions and  Transit  Committee,  or  to  the  Council  of  the  League  of  Nations,  but  it  was 
subsequently  considered  preferable  not  to  force  upon  States  c  procedure  which  in  cases 
of  urgency  or  of  vital  national  concern  might  prove  delicate,  but  to  leave  the  matter 
so  that  only  in  the  event  of  a  dispute  arising  would  the  normal  jurisdiction  provided 
for  in  Article  15  come  into  play. 

In  addition  to  these  apparent  derogations,  which,  in  the  opinion  of  the  Commission, 
do  not  really  contravene  the  intention  of  the  Convention,  it  has  been  thought  necessary 
in  the  second  paragraph  of  the  present  article  to  provide  for  the  possibility  of  main- 
taining in  force  certain  existing  obligations  and  conventions  which  are  really  incon- 
sistent with  the  Convention,  when  their  actual  consequences  are  inconsiderable  and 
do  not  disturb  the  general  effect  of  the  Convention.  The  Portuguese  delegation 
declared  its  intention  of  drawing  attention  in  particular  to  the  Anglo-Portuguese 
Convention  of  June  3rd,  1891,  concerning  East  Africa.  Special  reference  will  be  made 
to  every  such  Convention  in  the  final  text  of  Article  10,  as  adopted  by  the  General 
Conference.  To  this  end,  Powers  wishing  to  claim  the  benefit  of  the  second  paragraph 
of  the  present  article  are  invited  to  draw  up  a  list  of  the  previous  conventions  of  this 
nature  which  they  desire  to  see  maintained,  and  to  submit  copies  to  the  Secretary- 
(iciieral  of  the  League  of  Nations  at  least  a  month  before  I  lie  meeting  of  the  Conference. 
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Article  11.  — With  regard  to  existing  conventions  concluded  between  the  Contract- 
ing Parties  and  Powers  which  have  not  adhered  to  the.  present  Convention,  there  is 
nothing  in  the  present  Convention  which  obliges  Contracting  Parties  to  denounce  such 
previous  conventions.  On  the  other  hand,  as  regards  the  future,  Contracting  Parties 
undertake  not  to  conclude  with  non-adhering  States  any  agreement  relating  to  transit 
which  would  he  illegal  in  the  terms  of  the  preceding  article  as  between  Contracting  Parties. 

Article  12.  —  The  present  Convention  lays  down  the  minimum  rights  of  free 
transit  which  may  be  accorded.  With  regard  to  greater  facilities  already  granted  by 
virtue  of  other  conventions  or  in  any  other  way,  or  which  may  be  granted  in 
the  future  in  similar  conditions,  and  consistently  with  the  principle  of  equality  as 
defined  and  applied  in  the  present  Convention,  that  is  to  say,  taking  into  account  in 
particular  the  stipulations  ol  the  last  sentence  of  Article  3  and  of  the  end  of  the  first 
paragraph  of  Article  10,  the  existence  of  the  present  Convention  does  not  in  any  way 
preclude  such  arrangements  being  made.  The  Convention  neither  cancels  nor  pro- 
hibits greater  facilities  granted  by  treaty,  and  it  neither  suppresses  nor  guarantees 
juridically  greater  facilities  granted  by  custom. 

Article  13.  —  This  article  permits  certain  Contracting  Parties,  by  reason  of  the 
grave  economic  situation  caused  by  devastations  perpetrated  by  enemy  troops  on 
their  territory,  to  establish  a  case  for  the  suspension  or  temporary  reduction,  for 
instance,  of  facilities  for  transit  as  guaranteed  by  the  present  Convention,  in  order  to 
give  increased  facilities  to  the  transport  necessary  for  the  reconstitution  of  the  devas- 
tated regions.  It  should  be  noted  that  only  the  economic  aspect  of  these  devastations 
is  dealt  with  in  this  article.  It  is  not  necessary  to  provide  for  any  special  exception 
being  made  on  account  of  the  technical  or  material  damage  resulting  from  such  devas- 
tations, since,  as  has  been  stated  above,  the  Convention  can  in  no  case  be  interpreted 
as  entailing  the  bringing  into  traffic  of  new  routes,  or  the  carrying  out  of  works,  but 
merely  the  utilisation  of  existing  routes  so  far  as  is  practicable. 

Article  14.  —  This  article  refers  in  particular  to  certain  obligations  which,  though 
provided  for  as  being  reciprocal  between  Contracting  Parties  under  the  present  Conven- 
tion, would  be  unilateral  as  regards  certain  Powers  signatory  to  the  Treaties  of  Ver- 
sailles, St.  Germain,  etc. 

Article  15.  —  Article  15  lays  down  the  conditions  in  which  compulsory  arbitra- 
tion shall  be  applied  to  disputes  arising  out  of  the  present  Convention.  In  the  preface 
to  the  commentary  to  these  articles,  the  Commission  has  emphasised  the  importance 
of  these  particular  provisions,  and  has  shown  that  the  establishment  of  a  technical 
procedure  for  conciliating  disputes,  to  be  followed  by  compulsory  arbitration,  will 
place  this  Convention  in  a  slightly  different  position  from  that  of  the  majority  of 
previous  conventions  by  rendering  it  more  flexible,  and  by  entrusting  the  details  of 
its  execution  to  international  organisations  charged  with  following  its  operation  and 
progressive  development.  The  details  ol  this  procedure  consist  merely  in  an  adap- 
tation to  the  Convention  on  Freedom  of  Transit  of  the  principles  laid  down  in  the 
text  of  the  Permanent  Organisation,  and  in  the  Resolution  adopted  by  the  Council 
of  the  League  of  Nations  on  May  19th,  as  applicable  to  similar  disputes  arising  out 
of  the  interpretation  and  application  of  the  Peace  Treaties.  The  normal  procedure 
is,  first,  an  attempt  at  conciliation  through  the  Permanent  Communications  and 
Transit  Committee,  which  in  most  cases  should  suffice  to  settle  the  dispute;  secondly, 
and  failing  this,  the  decision  of  the  Permanent  Court  of  International  Justice,  to  whom 
appeal  may  be  made  by  either  party  within  the  periods  prescribed  by  the  regulations 
of  the  Court.  The  last  paragraph  of  the  article,  however,  gives  the  Parties  in  dispute 
the  option  of  any  other  procedure  for  effecting  a  settlement.  The  Secretary-General 
of  the  Commission  had  proposed  in  every  case  to  leave  the  final  settlement  of  disputes 
to  the  Permanent  Court  of  International  Justice,  being  of  opinion  that  it  was  to  the 
interests  of  all  that  a  common  jurisprudence  on  transit  questions  should  be  established 
at  the  earliest  possible  moment,  through  the  instrumentality  of  the  Court.  The  Com- 
mission, however,  desirous  of  leaving  greater  liberty  to  the  States,  and  in  the  absence  of 
definite  information  regarding  the  Scheme  of  Organisation  of  the  Permanent  Court 
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o!  International  Justice,  thought  it  would  ho  hotter,  at  least  for  the  time  being,  to 
adopt  the  last  paragraph  of  the  article. 

Having  regard  to  the  possibility  of  serious  and  almost  irremediable  damage  being 
caused  in  a  short  time  by  the  non-execution  of  the  obligations  of  the  present  Conven- 
tion, the  necessity  was  realised  of  providing,  in  the  second  paragraph  of  this  article, 
for  an  accelerated  procedure  for  obtaining  an  injunction  which  would  permit  of  the 
resumption  of  freedom  of  transit  without  prejudice  to  the  matters  in  dispute. 

Article  16.  —  The  intention  of  this  article  is  to  prevent  injury  resulting  from 
the  non-execution  of  the  Convention  by  one  of  the  Contracting  Parties  from  reacting 
upon  a  large  number  of  third  parties  as  a  consequence  of  the  measures  of  reprisal  which 
any  injured  Contracting  Party  might  consider  it  had  a  right  to  take.  It  was  decided 
that  the  Permanent  Court  of  International  Justice  alone  should  be  qualified  to  deter- 
mine what  measures  might  be  taken. 

Article  17.  —  Articles  17  el  seq.  are,  with  a  few  verbal  modifications,  some  of 
which  have  been  explained  in  connection  with  the  heading,  a  facsimile  of  the  provisions 
of  the  Draft  Labour  Conventions  drawn  up,  after  deliberation,  by  a  conference  ana- 
logous in  its  procedure  to  the  proposed  Communications  and  Transit  Conference. 

In  Article  17  the  word  notified  has  been  substituted  for  the  word  communicated, 
in  order  that  States  situated  at  a  considerable  distance  from  the  seat  of  the  League 
of  Nations  may  signify  their  adhesion  by  telegraph,  to  be  followed  by  the  deposit  of 
their  ratification. 

The  words  Draft  Conventions  apply  to  the  text  as  adopted  by  the  General  Confer- 
ence, and  before  being  submitted  for  ratification.  After  ratification  the  Draft  Con- 
vention becomes  a  Convention  for  Members  or  Powers  which  ratify  it.  It  is  for  this 
reason  that  the  term  Draft  Convention  has  been  adopted  in  connection  with  its  com- 
munication by  the  Secretary-General  to  the  Members.  On  the  other  hand,  in  the 
second  paragraph  the  expression  the  ratification  of  the  present  Convention  is  used. 

Article  19.  —  The  words  or  which  have  already  contracted  to  adhere  have  reference 
in  particular  to  Articles  338  and  379  of  the  Treaty  of  Versailles,  as  also  to  the  corres- 
ponding articles  in  the  other  Treaties  of  Peace. 

Article  20.  —  The  date  mentioned, — viz.,  July  1st,  1922,--is,  of  course,  only  provi- 
sional and  may,  according  to  the  stage  which  the  discussions  have  reached,  be  altered 
by  the  General  Conference.  It  was  obviously  necessary  to  fix  a  definite  date  after 
which  Members  of  the  League  of  Nations,  or  Powers  to  which  the  Convention  had 
been  communicated,  should  be  considered  as  not  having  ratified  it.  In  certain  special 
cases  the  Conference,  following  the  precedent  of  the  Labour  Conference  at  Washington 
with  regard  to  various  conventions,  may  enquire  whether  explicit  reasons  exist  which 
would  justify  its  allowing  a  special  time-limit  to  a  particular  country  for  the  application 
of  the  Convention. 

Article  21.  —  Article  21  admits  of  the  denunciation  of  the  Convention  in  certain 
conditions.  The  Commission  is  unanimous  in  hoping  that  a  day  will  come  when  pro- 
visions such  as  those  contained  in  the  Convention  on  Freedom  of  Transit  will  be  consid- 
ered as  actual  annexes  to  the  Covenant  of  the  League  of  Nations,  and  as  such  obli- 
gatory for  all  the  Members  of  the  League.  For  the  present,  although  it  is  certain 
that  the  Members  of  the  League  of  Nations  cannot  but  consent  to  take  the  necessary 
measures  to  secure  and  maintain  freedom  of  communications  and  transit — seeing  that 
a  refusal  to  do  so  would  be  contrary  to  Article  23  (e)  of  the  Covenant — yet  the 
tradition  of  Conventions,  such  as  that  on  Freedom  of  Transit,  is  not  yet  firmly  enough 
established  for  Members  of  the  League  to  consider  themselves  obliged  either  to  bind 
themselves  definitely  by  the  Convention  or,  as  an  alternative,  to  secede  from  the 
League  of  Nations.  The  option  of  denunciation  provided  for  in  Article  21  indicates 
clearly  that  the  Convention,  although  intimately  bound  up  with  the  Covenant  by  a 
common  inspiration,  is  yet  juridically  independent  of  the  Covenant,  and  that  the 
States  which  adhere  to  it  only  do  so  as  a  voluntary  effort  to  further  the  work  of  inter- 
national co-operation. 


SECTION  V 

DRAFT  CONVENTION  ON  FREEDOM  OF  TRANSIT 

Text  prepared  at  Barcelona  by  the  plenary  Committee  on  Transit  and  referred  to  the 

drafting  Committee. 


The  General  Communications  and  Transit  Conference  of  the  League  of  Nations 

Assembled   at  by 

Having  decided  to  adopt  certain  proposals  relating  to  Freedom  of  Transit,  consti- 
tuting the  item  of  their  Agenda,  and 

Having  decided  that  these  proposals  should  be  drawn  up  in  the  form  of  a  draft 
international  Convention, 

Adopts  the  following  draft  Convention  with  a  view  to  its  ratification  by  the  Members 
of  the  League  of  Nations,  as  also  by  such  other  Powers  to  whom  it  may  have  been 
officially  communicated  by  the  Council  of  the  League  of  Nations;  those  among  the  said 
Members  and  Powers  who  ratify  the  present  draft  Convention  being  known  hereafter 
as  the  Contracting  States. 

Preamble. 

(The  Preamble  was  referred  to  the  Drafting  Committee  together  with  the  amend- 
ments of  the  Austrian,  British  and  Chilian  Delegations.) 

Principles  of  the  Convention. 

The  Contracting  States,  being  desirous  of  applying  the  principle  of  Freedom  of 
Transit,  in  conformity  with  the  pledge  given  in  Article  23  (e)  of  the  Covenant  of  the 
League  of  Nations,  without  prejudice  to  their  rights  of  sovereignty  or  authority  on 
the  routes  set  apart  for  transit,  agree  hereby  to  enact  the  following  provisions  for 
guaranteeing  and  maintaining  Freedom  of  Transit  by  rail  and  waterway. 

Article  1 
Definition  of  Transit. 

Persons,  luggage,  goods,  vessels,  coaching  and  goods  stock  or  other  means  of  trans- 
port shall  be  deemed  to  be  in  transit  across  the  territories  situated  under  the  sove- 
reignty or  authority  of  any  one  of  the  Contracting  States,  when  the  passage  across  the 
said  territories,  with  or  without  transhipment,  warehousing,  breaking  bulk  or  change 
in  the  means  of  transport,  is  only  a  portion  of  the  whole  journey,  which  must  have 
begun  and  shall  finish  outside  the  frontiers  of  the  said  Contracting  State  across  whose 
territory  the  transit  takes  place. 

Article  2 
Regulation  and  Execution  of  Traffic  in  Transit. 

Subject  to  the  stipulations  contained  elsewhere  in  this  Convention,  the  measures 
taken  for  the  regulation  and  execution  of  traffic  in  transit  by  the  Powers  across  whose 
territory  the  transit  takes  place,  shall  facilitate  the  free  transit  of  persons,  goods, 
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luggage,  vessels,  coaching  and  goods  stock  or  other  means  of  transport,  hy  rail  and 
waterway  across  the  territories  situated  under  the  sovereignty  or  authority  of  the  said 
Powers,  and  by  the  routes  in  use  convenient  for  international  transit.  No  distinction 
whatever  shall  be  made  as  to  the  nationality  of  persons,  the  flag  flown  by  vessels,  the 
point  of  origin,  departure,  entry,  exit  or  destination,  or  the  ownership  of  goods,coaching 
and  goods  stock,  or  other  means  of  transport  in  transit. 

To  ensure  the  application  of  the  provisions  of  the  present  Article  the  Contracting 
States  shall  authorise  transit  through  their  territorial  waters  in  conformity  with  the 
usual  conditions  and  reservations. 

Article  3 

Duties. 

Persons,  luggage,  goods,  vessels,  coaching  and  goods  stock,  or  other  means  of 
transport  in  transit  shall  be  exempt  from  any  special  duties  or  charges  in  respect  of 
their  transit,  including  their  entry  or  exit;  nevertheless,  on  this  traffic  in  transit  there 
may  be  levied  duties  or  charges  intended  solely  to  defray  expenses  of  supervision  and 
administration  incurred  on  account  of  such  transit.  The  rates  of  any  such  duties  or 
charges  shall  correspond  as  nearly  as  possible  to  the  expenses  which  they  are  intended 
to  cover,  and  such  duties  or  charges  must  be  imposed  under  the  conditions  of  equality 
laid  down  in  the  preceding  article.  Such  duties  or  charges  may  be  reduced,  or  even 
abolished,  on  certain  routes  on  the  ground  of  differences  in  the  cost  of  supervision,  but 
in  all  other  respects  they  shall  be  applied  under  the  conditions  of  equality  defined  in 
the  preceding  article. 

Article  4 
Charges. 

The  Contracting  States  undertake  to  apply  to  the  transit  of  persons,  luggage,  goods, 
vessels,  coaching  and  goods  stock,  or  other  means  of  transport  on  the  routes  operated 
or  administered  by  the  State  or  under  concession  irrespective  of  the  points  of  departure 
or  destination,  tariffs  which  shall  be  reasonable  as  regards  both  their  rates  and  the 
method  of  their  application,  having  regard  to  the  conditions  of  the  traffic,  including 
considerations  of  commercial  competition  between  different  routes.  These  tariffs  shall 
be  established  in  such  a  way  as  to  facilitate  international  traffic  as  far  as  possible.  No 
charges,  facilities,  or  restrictions  shall  depend,  directly  or  indirectly,  on  the  nationality 
or  ownership  of  the  vessels  or  other  means  of  transport  on  which  any  part  of  the 
through  journey  has  been  or  is  to  be  accomplished. 

Article  5 
Restrictions. 

None  of  the  Contracting  States  shall  be  bound  by  the  present  Convention  to  afford 
transit  for  passengers  whose  admission  into  its  territories  is  forbidden,  or  for  goods  of 
a  kind  of  which  the  importation  is  prohibited,  either  on  the  grounds  of  public  health 
or  security,  or  as  a  precaution  against  diseases  of  animals  or  plants. 

Each  Contracting  State  shall  be  entitled  to  take  reasonable  precautions  to  ensure 
that  persons,  luggage,  goods,  particularly  monopolised  goods,  vessels,  coaching  and 
goods  stock,  or  other  means  of  transport  are  bona  fide  in  transit,  as  well  as  to  ensure 
that  passengers  in  transit  are  in  a  position  to  complete  their  journey  and  to  avoid  danger 
to  the  safety  of  any  route  or  means  of  communication. 

Nothing  in  this  Convention  shall  affect  any  measures  which  any  of  the  Contracting 
States,  are,  or  may  be,  required  to  take  by  virtue  of  any  general  international  Conven- 
tions, to  which  they  are  parties  or  which  may  be  concluded  hereafter,  particularly 
those  concluded  under  the  auspices  of  the  League  of  Nations,  relating  to  the  transit, 
export  or  import  of  a  particular  class  of  goods  such  as  opium  or  other  dangerous  drugs, 
arms  or  the  produce  of  fisheries,  or  general  Conventions  concluded  with  a  view  to 
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preventing  the  infringement  of  the  rights  of  industrial,  literary  or  artistic  property, 
false  marking,  false  indications  of  origin  or  other  methods  of  unfair  competition. 

Any  haulage  service  established  as  a  monopoly  on  waterways  used  for  transit  must 
be  so  organised  as  not  lo  hinder  the  transit  of  vessels. 

The  question  as  to  whether  and  in  what  conditions  such  services  may  be  established 
is  outside  the  scope  of  the  present  Convention. 


Article  6 
Relations  between  Contracting  and  Non-Contracting  Powers. 

The  present  Convention  does  not  impose  on  any  of  the  Contracting  States,  in  virtue 
of  the  said  Convention,  a  fresh  obligation  to  grant  freedom  of  transit  to  the  subjects 
or  flag  of  a  State  which  does  not  adhere  to  the  present  Convention,  nor  to  the  goods, 
coaching  and  goods  stock  or  other  means  of  transport  entering  from,  leaving  by,  or 
proceeding  from  or  to  a  State  which  does  not  adhere  to  the  present  Convention,  except 
when  a  valid  reason  is  shown  for  such  transit  by  any  one  of  the  other  Contracting  States 
concerned.  It  is  further  understood,  for  the  purposes  of  this  Article,  that  goods  in 
transit  under  the  flag  of  one  of  the  Contracting  States  shall,  if  no  transhipment  takes 
place,  benefit  by  the  advantages  granted  to  that  flag. 

Article  7 
Scope  of  Application  of  the  Convention. 

Exceptions  may  be  made  in  special  cases  to  the  terms  of  the  preceding  Articles 
in  virtue  of  special  or  general  measures  which  one  of  the  Contracting  States  may  be 
obliged  to  take  in  case  of  emergency  affecting  the  vital  interests  of  the  country,  it  being 
understood  that  the  principle  of  Freedom  of  Transit  shall  be  observed  as  far  as  possible. 

Article  8 
Application  of  the.  Convention  in  time  of  War. 

The  present  Convention  does  not  govern  the  rights  and  obligations  of  belligerents 
and  of  neutrals  in  time  of  war;  with  this  reservation,  the  present  Convention  shall  be 
valid  in  time  of  war  in  the  measure  compatible  with  these  rights  and  these  obligations. 

Article  9 

Relationship  of  the  present  Obligations  to  the  other  Obligations  of  the  Members  of  the 

League  of  Nations. 

The  present  Convention  does  not  impose  on  any  of  the  Contracting  States  any 
obligation  which  would  conflict  with  its  rights  and  obligations  as  a  Member  of  the 
League  of  Nations. 

Article  10 
(replacing  Articles  10  and  11) 

Relationship  of  the  present  Convention  to  previous  and  subsequent  particular 
agreements  relating  to  transit. 

The  Conventions,  Agreements  and  Treaties  concluded  between  the  Contracting 
States,  in  regard  to  Transit,  before  the  1921,  are  not  abrogated  as  a  result 

of  the  present  Convention,  subject  to  the  provisions  of  Article  19  of  the  Covenant. 

In  pursuance  of  the  above  provision  the  Contracting  States  undertake,  either  at  the 
expiration  of  these  Agreements  or  as  soon  as  circumstances  permit,  to  introduce  into  any 
Agreements  thus  maintained  in  force,  which  may  conflict  with  the  terms  of  the  present 
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Convention,  such  amendments  as  may  be  necessary  to  bring  these  Agreements  into 
harmony  with  its  terms,  so  far  as  the  geographical,  economic,  or  technical  conditions 
in  the  countries  or  regions,  which  are  the  subject  of  these  Agreements,  allow  of  this 
being  done. 

The  Contracting  States  further  undertake  not  to  conclude  any  Conventions,  Treaties, 
or  Agreements  in  future  which  might  conflict  with  the  terms  of  the  present  Convention, 
unless  it  can  be  shown  that  there  are  geographical,  economic  or  technical  reasons  which 
might,  in  exceptional  cases,  justify  a  departure  from  them. 

Moreover,  the  Contracting  States  will  be  entitled  to  conclude  regional  ententes 
regarding  transit,  in  conformity  with  the  principles  of  the  Convention. 


Article   11 
Greater  Facilities. 

The  present  Convention  must  not  be  understood  to  imply  in  any  way,  on  the  one 
hand,  the  withdrawal  of  the  still  greater  facilities  granted  for  freedom  of  transit  on  the 
territory  situated  under  the  sovereignty  or  authority  of  any  one  of  the  Contracting 
States,  under  conditions  compatible  with  the  principles  of  the  present  Convention,  or. 
on  the  other  hand,  the  prohibition  of  the  granting  of  such  further  privileges  in  the  future. 


Article  12 
Temporary  exception  in  favour  of  the  Devastated  Regions. 

In  conformity  with  Article  23  (e)  of  the  Covenant  of  the  League  of  Nations,  any 
Contracting  State  which  can  establish  a  good  case  against  the  application  of  any  one 
of  the  stipulations  of  the  present  Convention,  on  the  whole  or  part  of  its  territory,  on 
the  grounds  of  the  grave  economic  situation  arising  out  of  devastations  perpetrated 
by  enemy  troops  on  its  soil  during  the  war  of  1914-1918,  shall  be  deemed  to  be  relieved 
temporarily  from  the  obligations  entailed  by  the  application  of  the  said  stipulations 
to  the  said  territory  or  part  thereof. 

Article   L3 
Relationship  of  the  present  Convention  to  the  Peace  Treaties. 

As  regards  the  Contracting  States  who  are  signatories  of  the  Treaties  of  Peace 
concluded  with  Germany  on  the  28th  June,  1919,  with  Austria  on  the  10th  September, 
1919,  with  Bulgaria  on  the  27th  November,  1919,  with  Hungary  on  the  4th  June,  1920, 
the  present  Convention  in  no  way  affects  their  rights  and  obligations,  as  established 
by  the  said  Treaties. 

Article   I  \ 

The  present  Convention  shall  be  considered  as  the  general  Convention  regarding 
the  international  regime  of  Transit  which  is  provided  for  by  Article  279  of  the  Treaty 
of  Peace  with  Germany  of  the  28th  June,  1919;  by  Article  331  of  the  Treaty  of  Peace 
with  Austria  of  the  10th  September,  1919;  by  Article  246  of  the  Treaty  of  Peace  with 
Bulgaria  of  the  27th  November,  1919;  by  Article  314  of  the  Treaty  of  Peace  with 
Hungary  of  the  4th  June,  1920;  by  Article  17  of  the  Treaty  between  the  Principal 
Allied  and  Associated  Powers  and  Poland  of  the  28th  June,  1919;  by  Article  19  of  the 
Treaty  between  the  Principal  Allied  and  Associated  Powers  and  Czecho-Slovakia  of 
the  10th  September,  1919;  by  Article  15  of  the  Treaty  between  the  Principal  Allied 
and  Associated  Powers  and  the  Serb-Croat-Slovene  State  of  the  10th  September,  1919; 
and  by  Article  15  of  the  Treaty  between  the  Principal  Allied  and  Associated  Powers 
and  Roumania  of  the  9th  September,  1919, 
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Article  15 
Settlement  of  Disputes. 

In  the  absence  of  any  direct  agreement  between  the  parties  concerned,  any  disputes 
as  to  the  interpretation  or  application  of  the  present  Convention  shall  be  brought  before 
the  Permanent  Court  of  International  Justice,  unless,  by  the  application  of  a  special 
Convention  or  of  a  general  arbitration  clause,  a  settlement  of  the  dispute  be  effected, 
either  by  arbitration  or  in  any  other  manner. 

The  procedure  shall  be  in  the  form  of  a  request  by  the  Government  which  intends 
to  submit  the  dispute  to  the  Court. 

Nevertheless,  in  order  as  far  as  possible  to  settle  these  disputes  in  a  friendly  manner, 
the  Contracting  States  undertake,  before  taking  any  legal  action,  and  having  due 
regard  to  the  rights  and  attributions  of  the  Council  and  Assembly,  to  submit  these 
disputes  for  an  advisory  opinion,  to  the  body  which  would  be  instituted  by  the  League 
of  Nations  as  the  advisory  and  technical  body  for  the  Members  of  the  League  in  matters 
concerning  communications  and  transit.  In  urgent  cases,  a  provisional  opinion  may 
be  given  recommending  any  temporary  measures  destined  more  particularly  to  restore 
the  facilities  of  free  transit  which  may  have  existed  before  the  execution  of  the  act 
or  deed  which  gave  rise  to  the  dispute. 

Article  16 
Ratification. 

The  Secretary-General  of  the  League  of  Nations  shall  transmit  a  certified  copy  of 
the  present  Draft  Convention  to  each  Member  of  the  League  of  Nations,  as  well  as  to 
each  Power  to  which  the  Council  of  the  League  of  Nations  may  decide  that  the 
present  Draft  Convention  should  be  officially  communicated. 

The  Secretary-General  of  the  League  of  Nations  shall  be  notified  of  the  ratifications 
of  the  present  Convention  and  shall  register  them. 

Article  17 
Notification. 

As  soon  as  the  ratifications  of  three  of  the  Members  or  Powers  referred  to  in  the 
preceding  article  have  been  registered  with  the  Secretariat,  the  Secretary-General 
shall  so  notify  all  the  Members  or  Powers  referred  to  in  the  preceding  Article. 

Article  18 

Coming  into  force  of  the  Convention. 

The  present  Convention  shall  come  into  force  on  the  thirtieth  day  after  the  date 
on  which  such  notification  is  issued  by  the  Secretary-General  of  the  League  of  Nations, 
but  it  shall  then  be  binding  only  upon  those  Members  or  Powers  which  have  registered 
their  ratifications  with  the  Secretariat,  or  have  already  contracted  to  adhere  thereto. 
Thereafter,  this  Convention  will  come  into  force  for  any  other  Member  or  Power  on  the 
thirtieth  day  after  the  date  on  which  the  ratification  of  that  Member  or  Power  is  regis- 
tered with  the  Secretariat. 

Article  19 
Date  of  Application  of  the  Convention. 

Each  Member  which  ratifies  this  Convention  agrees  to  bring  its  provision  into  oper- 
ation not  later  than  the  1st  July,  1922,  and  to  take  such  action  as  may  be  necessary 
to  make  those  provisions  effective. 
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Each  Power  which  ratifies  this  Convention  after  having  received  communication 
from  the  Council  of  the  League  of  Nations  agrees  to  bring  its  provisions  into  operation 
not  later  than  eighteen  months  after  the  date  of  the  said  communication,  and  to  take 
such  action  as  may  be  necessary  to  make  these  provisions  effective. 

Article  20 
Denunciation. 

Any  Member  or  Power  which  has  ratified  this  Convention  may  denounce  it  after 
the  expiration  of  five  years  from  the  date  on  which  the  Convention  comes  into  force, 
by  an  act  communicated  to  the  Secretary-General  of  the  League  of  Nations  for  regis- 
tration. Such  denunciation  shall  not  take  effect  until  one  year  after  the  date  on  which 
it  is  registered  with  the  Secretariat. 

Article  21 
Revision. 

At  least  once  in  ten  years,  the  Permanent  Communications  and  Transit  Committee 
shall  present  to  the  General  Communications  and  Transit  Conference  a  report  on  the 
working  of  this  Convention,  and  shall  consider  the  desirability  of  placing  on  the  agenda 
of  the  Conference  the  question  of  its  revision  or  modification. 

Article  22 
Official  Text. 

The  French  and  English  texts  of  this  Convention  shall  both  be  authentic. 


SECTION   VI 

CONVENTION  ON  FREEDOM  OF  TRANSIT 
AND  ANNEXED  REGULATIONS 

Text  prepared  by  the  Drafting  Committee,  based  on  the  text  prepared  by  the  Plenary 
Committee  and  submitted  to  the  Conference. 


CONVENTION  ON  FREEDOM  OF  TRANSIT 


Desirous  of  making  provision  to  secure  and  maintain  freedom  of  communications 
and  of  transit, 

Being  of  opinion  that  in  such  matters  general  Conventions  to  which  other  Powers 
may  accede  at  a  later  date  constitute  the  best  method  of  realising  the  purpose  of 
Article  23  (e)  of  the  Covenant  of  the  League  of  Nations, 

Recognising  that  it  is  well  to  proclaim  the  right  of  free  transit  and  to  make  regula- 
tions thereon  as  being  one  of  the  best  means  of  developing  co-operation  between  States 
without  prejudice  to  their  rights  of  sovereignty  or  authority  over  routes  available 
for  transit,  and  that  it  is  desirable  that  States  should  mutually  assist  one  another  in 
order  to  facilitate  as  much  as  possible  the  putting  into  practice  of  this  principle, 

Having  accepted  the  invitation  of  the  League  of  Nations  to  take  part  in  a  Conference 
at  Barcelona  which  met  on  March  10th,  1921,  and  having  taken  note  of  the  Final  Act 
of  such  Conference, 

Anxious  to  bring  into  force  forthwith  the  provisions  of  the  Regulations  relating 
to  transit  by  rail  or  waterway  adopted  thereat, 

Wishing  to  conclude  a  Convention  for  this  purpose,  have  appointed  as  their 
plenipotentiaries  : 


who,  after  communicating  their  full  powers  found  in  good  and  due  form,  have  agreed 
as  follows  : 

Article  1 

The  High  Contracting  Parties  declare  that  they  accept  the  Regulations  on  Freedom 
of  Transit  annexed  hereto,  adopted  by  the  Barcelona  Conference  on 

Consequently  they  hereby  declare  that  they  accept  the  obligations  of  the  said 
Regulations  in  conformity  with  the  terms  and  in  accordance  with  the  conditions  set 
out  therein. 

Article  2 

The  present  Convention  does  not  in  any  way  affect  the  rights  and  obligations  arising 
out  of  the  provisions  of  the  Treaty  of  Peace  signed  at  Versailles  on  June  28th,  1919, 
or  out  of  the  provisions  of  the  other  corresponding  Treaties. 

Article  3 

The  present  Convention,  of  which  the  French  and  English  texts  are  both  authentic, 
shall  bear  this  day"s  date  and  shall  be  open  for  signature  until (1st  October,  1921). 
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Article  4 

The  present  Convention  is  subject  to  ratification.  The  instruments  of  ratification 
shall  be  transmitted  to  the  Secretary-General  of  the  League  of  Nations,  who  will  notify 
the  receipt  of  them  to  the  other  Members  of  the  League  and  to  States  admitted  to  sign 
the  Convention.  The  instruments  of  ratification  shall  be  deposited  in  the  archives 
of  the  Secretariat. 

In  order  to  comply  with  the  provisions  of  Article  18  of  the  Covenant,  the  Secretary- 
General  will  register  the  present  Convention  upon  the  deposit  of  the  first  ratification. 

Article  5 

Members  of  the  League  of  Nations  which  have  not  signed  the  present  Convention 
before...  .  (October  1st,  1921) may  accede  to  it. 

The  same  applies  to  States  not  Members  of  the  League,  to  which  the  Council  of 
the  League  may  decide  officially  to  communicate  the  present  Convention. 

Accession  will  be  notified  to  the  Secretary- General  of  the  League,  who  will  inform 
all  Powers  concerned  of  the  accession  and  of  the  date  on  which  it  was  notified. 


Article  6 

The  present  Convention  will  not  come  into  force  until  it  has  been  ratified  by  five 
Powers.  The  date  of  its  coming  into  force  shall  be  the  ninetieth  day  after  the  receipt 
by  the  Secretary-General  of  the  fifth  ratification.  Thereafter  the  present  Convention 
will  take  effect  in  the  case  of  each  Party  ninety  days  after  the  receipt  of  its  ratification 
or  the  notification  of  its  accession. 

Upon  the  coming  into  force  of  the  present  Convention,  the  Secretary-General  will 
address  a  certified  copy  of  it  to  the  Powers  not  Members  of  the  League  which  are  bound 
under  the  Treaties  of  Peace  to  accede  to  it. 


Article  7 

A  special  record  shall  be  kept  by  the  Secretary  General  showing  which  of  the 
Parties  have  signed,  ratified,  acceded  to  or  denounced  the  present  Convention.  This 
record  shall  be  open  to  the  Members  of  the  League  at  all  times  and  copies  of  it  shall 
be  published  from  time  to  time  in  accordance  with  the  directions  of  the  Council. 

Article  8 

Subject  to  the  provisions  of  Article  379  ot  the  Treaty  of  Versailles  and  the  cor- 
responding provisions  in  the  other  Treaties  of  Peace,  the  present  Convention  may  be 
denounced  by  any  Party  thereto  after  the  expiration  of  five  years  from  the  date  when 
it  came  into  force  in  respect  of  that  Party.  Denunciation  shall  be  effected  by  notifica- 
tion in  writing  addressed  to  the  Secretary-General.  Copies  of  such  notification  shall 
be  transmitted  forthwith  by  him  to  all  the  other  Parties,  informing  them  of  the  date 
on  which  it  was  received. 

The  denunciation  shall  take  effect  one  year  after  the  date  on  which  it  was  notified 
to  the  Secretary-General  and  shall  operate  only  in  respect  of  the  notifying  Power. 

In  faith  whereof 

Done  at the day in  a  single  copy  which  shall  remain  deposited  in  the 

archives  of  the  League  of  Nations. 
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REGULATIONS  ON  FREEDOM  OF  TRANSIT 

Article  1 

Persons,  baggage  and  goods,  and  also  vessels,  coaching  and  goods  stock,  and  other 
means  of  transport  shall  be  deemed  to  be  in  transit  across  territory  under  the  sove- 
reignty or  authority  of  one  of  the  Contracting  States,  when  the  passage  across  such 
territory,  with  or  without  transhipment,  warehousing,  breaking  bulk,  or  change  in 
the  mode  of  transport,  is  only  a  portion  of  a  complete  journey,  beginning  and  terminat- 
ing beyond  the  frontier  of  the  State  across  whose  territory  the  transit  takes  place. 

Traffic  of  this  nature  is  termed  in  these  Regulations  traffic  in  transit. 

Article  2 

Subject  to  the  other  provisions  of  these  Regulations,  the  measures  taken  by  States 
for  regulating  and  forwarding  traffic  across  territory  under  their  sovereignty  or  autho- 
rity shall  facilitate  free  transit  by  rail  or  waterway  on  routes  in  use  convenient  for 
international  transit.  No  distinction  shall  be  made  which  is  based  on  the  nationality 
of  persons,  the  flag  of  vessels,  the  place  of  origin,  departure,  entry,  exit  or  destination, 
or  on  any  circumstances  relating  to  the  ownership  of  goods  or  of  vessels,  coaching  or 
goods  stock  or  other  means  of  transport. 

In  order  to  ensure  the  application  ot  the  provisions  ol  this  Article,  Contracting 
States  will  allow  transit  in  accordance  with  the  customary  conditions  and  reserves 
across  their  territorial  waters. 

Article  3 

Traffic  in  transit  shall  not  be  subject  to  any  special  dues  in  respect  of  transit  (includ- 
ing entry  and  exit).  Nevertheless,  on  such  traffic  in  transit  there  may  be  levied  dues 
intended  solely  to  defray  expenses  of  supervision  and  administration  entailed  by  such 
transit.  The  rate  of  any  such  dues  must  correspond  as  nearly  as  possible  with  the 
expenses  which  they  are  intended  to  cover,  and  the  dues  must  be  imposed  under  the 
conditions  ot  equality  laid  down  in  the  preceding  Article,  except  that  on  certain  routes, 
such  dues  may  be  reduced  or  even  abolished  on  account  of  differences  in  the  cost  of 
supervision. 

Article  4 

The  Contracting  States  undertake  to  apply  to  traffic  in  transit  on  routes  operated 
or  administered  by  the  State  or  under  concession,  whatever  may  be  the  place  of  de- 
parture or  destination  of  the  traffic,  tariffs  which,  having  regard  to  the  conditions  of 
the  traffic  and  to  considerations  of  commercial  competition  between  routes,  are  reason- 
able as  regards  both  their  rates  and  the  method  of  their  application.  These  tariffs 
shall  be  so  fixed  as  to  facilitate  international  traffic  as  much  as  possible.  No  charges, 
facilities  or  restrictions  shall  depend,  directly  or  indirectly,  on  the  nationality  or 
ownership  of  the  vessel  or  other  means  of  transport  on  which  any  part  of  the  complete 
journey  has  been  or  is  to  be  accomplished. 

Article  5 

No  Contracting  State  shall  be  bound  by  these  Regulations  to  afford  transit  for 
passengers  whose  admission  into  its  territories  is  forbidden,  or  for  goods  of  a  kind  of 
which  the  importation  is  prohibited,  either  on  grounds  of  public  health  or  security, 
or  as  a  precaution  against  diseases  of  animals  or  plants. 

Each  Contracting  State  shall  be  entitled  to  take  reasonable  precautions  to  ensure 
that  persons,  baggage  and  goods,  particularly  goods  which  are  the  subject  of  a  monopoly, 
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and  also  vessels,  coaching  and  goods  stock  and  other  means  of  transport  are  really 
in  transit,  as  well  as  to  ensure  that  passengers  in  transit  are  in  a  position  to  complete 
their  journey,  and  to  prevent  the  safety  of  the  routes  and  means  of  communication 
being  endangered. 

.Nothing  in  these  Regulations  shall  affect  the  measures  which  one  of  the  Contracting 
States  may  feel  called  upon  to  take  in  pursuance  of  general  international  Conventions 
to  which  it  is  a  party  or  which  may  be  concluded  hereafter,  particularly  conventions 
concluded  under  the  auspices  of  the  League  of  Nations,  relating  to  the  transit,  export 
or  import  of  particular  kinds  of  articles,  such  as  opium  or  other  dangerous  drugs, 
arms  or  the  produce  of  fisheries,  or  in  pursuance  of  general  conventions  intended  to 
prevent  any  infringement  of  the  rights  of  industrial,  literary  or  artistic  property, 
or  relating  to  false  marks,  false  indications  of  origin,  or  other  methods  ol  unfair  competi- 
tion. 

Any  haulage  service  established  as  a  monopoly  on  waterways  used  for  transit 
must  be  so  organised  as  not  to  hinder  the  transit  of  vessels. 


Article  0 

These  Regulations  do  not  of  themselves  impose  on  any  of  the  Contracting  States 
a  fresh  obligation  to  grant  freedom  of  transit  to  the  nationals  and  their  baggage  or  to 
the  flag  of  a  non-Contracting  State,  nor  to  the  goods,  nor  to  the  coaching  and  goods 
stock  or  other  means  of  transport  coming  or  entering  from,  or  leaving  by,  or  destined 
for  a  non-contracting  State  except  when  a  valid  reason  is  shown  for  such  transit  by 
one  of  the  other  Contracting  States  concerned.  It  is  understood  that  for  the  purposes 
of  this  Article  goods  in  transit  under  the  flag  of  a  Contracting  State  shall,  if  no 
transhipment  takes  place,  benefit  by  the  advantages  granted  to  that  flag. 

Article  7 

The  measures  of  a  general  or  particular  character  which  a  Contracting  State  is 
obliged  to  take  in  case  of  an  emergency  affecting  the  safety  of  the  State  or  the  vital 
interests  of  the  country  may  in  exceptional  cases  involve  a  deviation  from  the  provisions 
of  the  above  Articles;  it  being  understood  that  the  principle  of  freedom  of  transit 
must  be  observed  to  the  utmost  possible  extent. 


Article  8 

These  Regulations  do  not  prescribe  the  rights  and  duties  of  belligerents  and  neutrals 
in  time  of  war.  The  regulations  shall,  however,  continue  in  force  in  time  of  war  so 
far  as  such  rights  and  duties  permit. 


Article  9 

These  Regulations  do  not  impose  upon  a  Contracting  Stale  any  obligations  conflict- 
ing with  its  rights  and  duties  as  a  Member  of  the  League  of  Nations. 

Article  10 

The  coming  into  force  ol  these  Regulations  will  not  abrogate  treaties,   conventions 

and  agreements  on  questions  of  transit  concluded  by  Contracting  States  before 

1921  (subject,  however,  to  Article  19  of  the  Covenant). 

In  consideration  of  such  agreements  being  kept  in  force,  Contracting  Slates  under- 
take, either  on  the  termination  of  the  agreement  or  when  circumstances  permit,  to 
introduce  into  agreements  so  kept  in  force  which  contravene  the  provisions  of  these 
Regulations    the    modifications    required    to    bring    them    into    harmony    with   such 
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precisions,  so  far  as  the  geographical,  economic  or  technical  circumstances  of  the 
countries  or  areas  concerned  allow. 

Contracting  States  also  undertake  not  to  conclude  in  future  treaties,  conventions 
or  agreements  which  are  inconsistent  with  the  provisions  of  these  Regulations,  except 
when  geographical,  economic  or  technical  considerations  justify  exceptional  deviations 
therefrom. 

Furthermore,  Contracting  States  may  in  matters  of  transit  enter  into  regional 
understandings  consistent  with  the  principles  of  these  Regulations. 

Article  11 

These  Regulations  do  not  entail  in  any  way  the  withdrawal  of  facilities  which  are 
greater  than  those  provided  for  in  the  Regulations  and  have  been  granted,  under 
conditions  consistent  with  their  principles,  to  traffic  in  transit  across  territory  under 
the  sovereignty  or  authority  of  a  Contracting  State.  The  Regulations  also  entail  no 
prohibition  of  such  grant  of  greater  facilities  in  the  future. 

Article  12 

In  conformity  with  Article  23  (e)  of  the  Covenant,  any  Contracting  State  which 
can  establish  a  good  case  against  the  application  of  any  provision  of  these  Regulations 
in  some  or  all  of  its  territory  on  the  ground  of  the  grave  economic  situation  arising 
out  of  the  acts  of  devastation  perpetrated  on  its  soil  during  the  war  1914-1918,  shall 
be  deemed  to  be  relieved  temporarily  of  the  obligations  arising  from  the  application 
of  such  provision  in  some  or  all  of  its  territory. 

Article  13 

Any  dispute  as  to  the  interpretation  or  application  of  these  Regulations  which  is 
not  settled  directly  between  the  parties  themselves  shall  be  brought  before  the  Perman- 
ent Court  of  International  Justice,  unless  under  a  special  agreement  or  a  general 
arbitration  provision  steps  are  taken  for  the  settlement  of  the  dispute  by  arbitration 
or  some  other  means. 

Proceedings  are  opened  in  the  manner  laid  down  in  Article  40  of  the  Statute  of 
the  Permanent  Court  of  International  Justice. 

In  order  to  settle  such  disputes,  however,  in  a  friendly  way  as  far  as  possible,  the 
Contracting  States  undertake,  before  resorting  to  any  judicial  proceedings  and  without 
prejudice  to  the  powers  and  right  of  action  of  the  Council  and  of  the  Assembly,  to 
submit  such  disputes  for  an  opinion  to  any  body  established  by  the  League  of  Nations 
as  the  advisory  and  technical  organisation  of  the  Members  in  the  League  in  matters 
of  communications  and  transit.  In  urgent  cases  a  preliminary  opinion  may  recommend 
temporary  measures  intended  in  particular  to  restore  the  facilities  for  freedom  of  transit 
which  existed  before  the  act  or  occurrence  which  gave  rise  to  the  dispute. 


to 


SECTION   VII 

CONVENTION  AND  STATUTE  ON  FREEDOM  OF  TRANSIT 

(Text  adopted  by  the  Conference.) 


Albania,  Austria,  Belgium,  Bolivia,  Brazil,  Bulgaria,  Chile,  China,  Colombia,  Costa 
Rica,  Cuba,  Denmark,  the  British  Empire  (with  New  Zealand  and  India),  Spain, 
Eslhonia,  Finland,  France,  Greece,  Guatemala,  Haiti,  Honduras,  Italy,  Japan,  Latvia, 
Lithuania,  Luxemburg,  Norway,  Panama,  Paraguay,  the  Netherlands,  Persia,  Poland, 
Portugal,  Roumania,  the  Serb-Croat -Slovene  State,  Sweden,  Switzerland,  Czecho- 
slovakia, Uruguay  and  Venezuela  : 

Desirous  of  making  provision  to  secure  and  maintain  freedom  of  communications 
and  of  transit, 

Being  ol  opinion  that  in  such  matters  general  conventions  to  which  other  Powers 
may  accede  at  a  later  date  constitute  the  best  method  of  realising  the  purpose  of 
Article  23  (e)  of  the  Covenant  of  the  League  of  Nations, 

Recognising  that  it  is  well  to  proclaim  the  right  of  free  transit  and  to  make  regu- 
lations thereon  as  being  one  of  the  best  means  of  developing  co-operation  between 
States  without  prejudice  to  their  rights  of  sovereignty  or  authority  over  routes  available 
foT  transit, 

Having  accepted  the  invitation  of  the  League  of  Nations  to  take  part  in  a  Conference 
at  Barcelona  which  met  on  March  10th,  1921,  and  having  taken  note  of  the  final  Act 
of  such  Conference, 

Anxious  to  bring  into  force  forthwith  the  provisions  of  the  Regulations  relating  to 
transit  by  rail  or  waterway  adopted  thereat,     . 

Wishing  to  conclude  a  Convention  for  this  purpose,  the  High  Contkacting  Parties 
have  appointed  as  their  Plenipotentiaries  : 

The  President  of  the  Supreme  Council  of  Albania  : 

The  President  of  the  Republic  of  Austria  : 

M.  Henri  REINHARDT,  Ministerial  Councillor; 

His  Majesty  the  King  of  the  Belgians  : 

M.  Xavier  NEUJEAN,  Member  of  the  Chamber  of  Representatives,  Minister 
of  Railways,  Marine,  Posts  and  Telegraphs; 

The  President  of  the  Republic  of  Bolivia  : 

M.  Trifon  MELEAN,  Bolivian  Consul-General  in  Spain; 

The  President  of  the  Republic  of  Brazil  : 

His  Majesty  the  King  of  Bulgaria  : 

M.  Lubin  BOCHKOFF,  Civil  Engineer,  Assistant  to  the  Director-General  of 
Railways  and  Ports; 

The  President  of  the  Republic  of  Chile  : 
The  President  of  the  Republic  of  China  : 
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The  President  of  the  Republic  of  Colombia  : 

The  President  of  the  Republic  of  Costa  Rica  : 

M.  Manuel  de  PERALTA,  Envoy  Extraordinary  and  Minister  Plenipotentiary 
of  the  Republic  of  Costa  Rica  to  Spain; 

The  President  of  the  Republic  of  Cuba  : 

His  Majesty  the  King  of  Denmark  and  of  Iceland  : 

M.  Peter  Andreas  HOLCK-COLD1NG,  Chef  de  Bureau  in  the  Ministry  of  Public 

Works; 

His  Majesty  the  King  of  the  United  Kingdom  of  Great  Britain  and  Ireland  ami  of 
the  British  Dominions  beyond  the  Seas,  Emperor  of  India  : 

Sir  Hubert  LLEWELLYN  SMITH,  G.C.B.,  Economic  Adviser  to  the  Govern- 
ment; 
and  for  the  Dominion  of  New  Zealand  : 

Sir  Hubert  LLEWELLYN  SMITH,  G.C.B.; 
For  India  : 

Sir  Louis  James  KERSHAW,  K.C.S.I.,  CLE.,  Secretary  in  the  Revenue  and 
Statistics  Department  in  the  India  Office; 

His  Majesty  the  King  of  Spain  : 

Senor  Don  Emilio  ORTUNO  Y  BERTE,  Member  of  the  Chamber  of  Deputies, 
formerly  Minister  ol  Public  Works; 

The  President  of  the  Esthonian  Republic  : 

The  President  of  the  Republic  of  Finland  : 

The  President  of  the  French  Republic  : 

His  Majesty  the  King  of  the  Hellenes  : 

M.  Pierre  SCASSI,  Envoy  Extraordinary  and  Minister  Plenipotentiary  of  Bis 
Hellenic  Majesty  in  Spain; 

The  President  of  the  Republic  of  Guatemala  : 

Dr.  Norberto  GALVEZ,  Guatemalan  Consul-General  at  Barcelona; 

The  President  of  the  Republic  of  Haiti  : 

The  President  of  the  Republic  of  Honduras  : 

His  Majesty  the  King  of  Italy  : 

His  Excellency  M.  Camillo  PEANO,  Minister  for  Public  Works,  Member  of  the 

Chamber  of  Deputies; 
M.  Paolo  BIGNAMI,  Engineer,  Member  of  the  Chamber  of  Deputies,  formerly 

Under-Secretary  of  State; 

His  Majesty  the  Emperor  of  Japan  : 

The  President  of  the  Republic  of  Latvia  : 

M.  Germain  ALBAT,  Under-Secretary  of  State  for  Foreign  Affairs; 

The  President  of  the  Lithuanian  Republic  : 

Her  Royal  Highness  the  Grand-Duchess  of  Luxemburg  : 
M.  Anloine  LEFORT,  Charse  d'Affaires  at  Berne; 
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His  Majesty  the  King  of  Norway  : 

The  President  of  the  Republic  of  Panama 

Dr.  Evenor  HAZERA,  Consul-General  for  Panama  in  Spain,  formerly  Under- 
Secretary  of  State; 

The  President  of  the  Republic  of  Paraguay  : 

Her  Majesty  the  Queen  of  the  Netherlands  : 

Dr.  C.  LELY,  Formerly  Minister  for  "Waterstaat",  Commerce  and  Industry, 

Member  of  the  Second  Chamber  of  the  States  General; 
Jonkheer  Dr.  W.  J.  M.  van  EYSINGA,  Professor  of  International  Law  in  the 

University  of  Leyde; 
M.  A.  G.  KROLLER,  Member  of  the  Economic  Council  of  the  Ministry  of 

Foreign  Affairs; 

His  Imperial  Majesty  the  Shah  of  Persia  : 

His  Excellency  Mirza   HUSSEIN   KHAN  ALAI,   Envoy  Extraordinary  and 
Minister  Plenipotentiary  to  Spain; 

The  President  of  the  Polish  Republic  : 
M.  Joseph  WIELOW1EYSKI; 

The  President  of  the  Portuguese  Republic; 

His  Majesty  the  King  of  Roumania  : 

His  Majesty  the  King  of  the  Serbs,  Croats  and  Slovenes  : 

Dr.  Ante  TRESICH-PAV1CHICH,  Envoy  Extraordinary  and  Minister  Pleni- 
potentiary to  Spain  and  Portugal; 

His  Majesty  the  King  of  Sweden  : 

The  President  of  the  Swiss  Confederation  : 

The  President  of  the  Czecho-Slovak  Republic  : 

Dr.  Ottokar  LANKAS,  Ministerial  Councillor  and  Director  of  Transport  in  the 
Ministry  of  Railways; 

The  President  of  the  Oriental  Republic  of  Uruguay  : 

M.  Benjamin  FERNANDEZ  Y  MEDINA,  Envoy  Extraordinary  and  Minister 
Plenipotentiary  to  Spain; 

The  President  of  the  United  States  of  Venezuela  : 

Who,  after  communicating  their  full  powers  found  in  good  and  due  form,  have 
agreed  as  follows  : 

Article  1 

The  High  Contracting  Parties  declare  that  they  accept  the  Statute  on  Freedom 
of  Transit  annexed  hereto,  adopted  by  the  Barcelona  Conference  on  April  14th,  1921. 

This  Statute  will  be  deemed  to  constitute  an  integral  part  of  the  present  Convention. 
Consequently  they  hereby  declare  that  they  accept,  the  obligations  and  undertakings 
of  the  said  Statute  in  conformity  with  the  terms  and  in  accordance  with  the  conditions 
set  out  therein. 

Articlk  2 

The  present  Convention  does  not  in  any  way  affect  the  rigi'ts  and  obligations 
arising  out  of  the  provision*  of  the  Treaty  of  PeaflQ  signed  at  Versailles  on  June  28th, 
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1919,  or  out  of  the  provisions  of  the  other  corresponding  Treaties,  in  so  far  as  they 
concern  the  Powers  which  have  signed,  or  which  benefit  by,  such  Treaties. 

Article  3 

The  present  Convention,  of  which  the  French  and  English  texts  are  both  authentic, 
shall  bear  this  day's  date  and  shall  be  open  for  signature  until  December  1st,  1921. 

Article  4 

The  present  Convention  is  subject  to  ratification.  The  instruments  of  ratification 
shall  be  transmitted  to  the  Secretary-General  of  the  League  of  Nations  who  will  notify 
the  receipt  of  them  to  the  other  Members  of  the  League  and  to  States  admitted  to  sign 
the  Convention.  The  instruments  of  ratification  shall  be  deposited  in  the  archives 
of  the  Secretariat. 

In  order  to  comply  with  the  provisions  of  Article  18  of  the  Covenant  of  the  League 
of  Nations,  the  Secretary-General  will  register  the  present  Convention  upon  the  deposit 
of  the  first  ratification. 

Article  5 

Members  of  the  League  of  Nations  which  lave  not  signed  the  present  Convention 
before  December  1st,  1921,  may  accede  to  it. 

The  same  applies  to  States  not  Members  of  the  League  to  which  the  Council  of  the 
League  may  decide  officially  to  communicate  the  present  Convention. 

Accession  will  be  notified  to  the  Secretary-General  of  the  League,  who  will  inform 
all  Powers  concerned  of  the  accession  and  of  the  date  on  which  it  was  notified. 


Article  6 

The  present  Convention  will  not  come  into  force  until  it  has  been  ratified  by  five 
Powers.  The  date  of  its  coming  into  force  shall  be  the  ninetieth  day  after  the  receipt 
by  the  Secretary-General  of  the  League  of  Nations  of  the  fifth  ratification.  There- 
after the  present  Convention  will  take  effect  in  the  case  of  each  Party  ninety  days  after 
the  receipt  of  its  ratification  or  of  the  notification  of  its  accession. 

Upon  the  coming  into  force  of  the  present  Convention,  the  Secretary-General  will 
address  a  certified  copy  of  it  to  the  Powers  not  Members  of  the  League  which  are  bound 
under  the  Treaties  of  Peace  to  accede  to  it. 


Article  7 

A  special  record  shall  be  kept  by  the  Secretary-General  of  the  League  of  Nations, 
showing  which  of  the  Parties  have  signed,  ratified,  acceded  to  or  denounced  the  present 
Convention.  This  record  shall  be  open  to  the  Members  of  the  League  at  all  times; 
if  shall  be  published  as  often  as  possible  in  accordance  with  the  directions  of  the  Council. 

Article  8 

Subject  to  the  provisions  of  Article  2  of  the  present  Convention,  the  latter  may 
be  denounced  by  any  Party  thereto  after  the  expiration  of  five  years  from  the  date 
when  it  came  into  force  in  respect  of  that  Party.  Denunciation  shall  be  effected  by 
notification  in  writing  addressed  to  the  Secretary-General  of  the  League  of  Nations. 
Copies  of  such  notification  shall  be  transmitted  forthwith  by  him  to  all  the  other  Parties, 
informing  them  of  the  date  on  which  it  was  received. 

The  denunciation  shall  take  effect  one  year  after  the  date  on  which  it  was  notified 
to  the  Secretary-General,  and  shall  operate  only  in  respect  of  the  notifying  Power. 
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Article  9 

A  request  for  the  revision  of  the  present  Convention  may  be  made  at  any  time  by 
one-third  of  the  High  Contracting  Parties. 

In  faith  whereof  the  above-named  Plenipotentiaries  have  signed  the  present  Conven- 
tion. 

Done  at  Barcelona  the  twentieth  day  of  April,  one  thousand  nine  hundred  and 
twenty-one,  in  a  single  copy  which  shall  remain  deposited  in  tbe  Archives  of  the 
League  of  Nations. 

(Here  jollow  the  signatures  of  the  Delegates.) 

The  British  Delegate  signed  subject 
to  the  Declaration  inserted  in  the 
Proces-verbal  of  the  Meeting  of 
April  19th,  1921,  as  to  the  British 
Dominions  which  have  not  been 
represented  at  the  Barcelona  Con- 
ference. 


\ 


STATUTE  ON   FREEDOM  OF  TRANSIT 


Article  1 

Persons,  baggage  and  goods,  and  also  vessels,  coaching  and  goods  stock,  and  other 
means  of  transport,  shall  be  deemed  to  be  in  transit  across  territory  under  the  sove- 
reignty or  authority  of  one  of  the  Contracting  States,  when  the  passage  across  such 
territory,  with  or  without  transhipment,  warehousing,  breaking  bulk,  or  change  in 
the  mode  of  transport,  is  only  a  portion  of  a  complete  journey,  beginning  and  termin- 
ating beyond  the  frontier  of  the  State  across  whose  territory  the  transit  takes  plan'. 

Traffic  of  this  nature  is  termed  in  this  Statute  traffic  in  transit. 

Article  2 

Subject  to  the  other  provisions  of  this  Statute,  the  measures  taken  by  Contracting 
States  for  regulating  and  forwarding  traffic  across  territory  under  their  sovereignty 
or  authority  shall  facilitate  free  transit  by  rail  or  waterway  on  routes  in  use  convenient 
for  international  transit.  No  distinction  shall  be  made  which  is  based  on  the  nationality 
of  persons,  the  flag  of  vessels,  the  place  of  origin,  departure,  entry,  exit  or  destination, 
or  on  any  circumstances  relating  to  the  ownership  of  goods  or  of  vessels,  coaching  or 
goods  stock  or  other  means  of  transport. 

In  order  to  ensure  the  application  of  the  provisions  of  this  Article,  Contracting 
States  will  allow  transit  in  accordance  with  the  customary  conditions  and  reserves 
across  their  territorial  waters. 

Article  3 

Traffic  in  transit  shall  not  be  subject  to  any  special  dues  in  respect  of  transit 
(including  entry  and  exit).  Nevertheless,  on  such  traffic  in  transit  there  may  be 
levied  dues  intended  solely  to  defray  expenses  of  supervision  and  administration 
entailed  by  such  transit.  The  rate  of  any  such  dues  must  correspond  as  nearly  as 
possible  with  the  expenses  which  they  are  intended  to  cover,  and  the  dues  must   be 
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imposed  under  the  conditions  of  equality  laid  down  in  the  preceding  Article,  except 
that  on  certain  routes,  such  dues  may  be  reduced  or  even  abolished  on  account  of 
differences  in  the  cost  of  supervision. 

Article  4 

The  Contracting  States  undertake  to  apply  to  traffic  in  transit  on  routes  operated 
or  administered  by  the  State  or  under  concession,  whatever  may  be  the  place  of  depar- 
ture or  destination  of  the  traffic,  tariffs  which,  having  regard  to  the  conditions  of  the 
traffic  and  to  considerations  of  commercial  competition  between  routes,  are  reasonable 
as  regards  both  their  rates  and  the  method  of  their  application.  These  tariffs  shall 
he  so  fixed  as  to  facilitate  international  traffic  as  much  as  possible.  No  charges, 
facilities  or  restrictions  shall  depend,  directly  or  indirectly,  on  the  nationality  or 
ownership  of  the  vessel  or  other  means  of  transport  on  which  any  part  of  the  complete 
journey  has  been  or  is  to  be  accomplished'. 

Article  5 

No  Contracting  State  shall  be  bound  by  this  Statute  to  afford  transit  for  passengers 
whose  admission  into  its  territories  is  forbidden,  or  for  goods  of  a  kind  of  which  the 
importation  is  prohibited,  either  on  grounds  of  public  health  or  security,  or  as  a  pre- 
caution against  diseases  of  animals  or  plants. 

Each  Contracting  State  shall  be  entitled  to  take  reasonable  precautions  to  ensure 
that  persons,  baggage  and  goods,  particularly  goods  which  are  the  subject  of  a  mono- 
poly, and  also  vessels,  coaching  and  good  stock  and  other  means  of  transport,  are  really 
in  transit,  as  well  as  to  ensure  that  passengers  in  transit  are  in  a  position  to  complete 
their  journey,  and  to  prevent  the  safety  of  the  routes  and  means  of  communication 
being  endangered. 

Nothing  in  this  Statute  shall  affect  the  measures  which  one  of  the  Contracting 
States  may  feel  called  upon  to  take  in  pursuance  of  general  international  Conventions 
to  which  it  is  a  party,  or  which  may  he  concluded  hereafter,  particularly  Conventions 
concluded  under  the  auspices  of  the  League  of  Nations,  relating  to  the  transit,  export 
or  import  of  particular  kinds  of  articles,  such  as  opium  or  other  dangerous  drugs,  arms 
or  the  produce  of  fisheries,  or  in  pursuance  of  general  Conventions  intended  to  prevent 
any  infringement  of  the  rights  of  industrial,  literary  or  artistic  property,  or  relating 
to  false  marks,  false  indications  of  origin,  or  other  methods  of  unfair  competition. 

Any  haulage  service  established  as  a  monopoly  on  waterways  used  for  transit  must 
be  so  organised  as  not  to  hinder  the  transit  of  vessels. 

Article  6 

This  Statute  does  not  of  itself  impose  on  any  of  the  Contracting  States  a  fresh 
obligation  to  grant  freedom  of  transit  to  the  nationals  and  their  baggage,  or  to  the 
flag  of  a  non-Contracting  State,  nor  to  the  goods,  nor  to  coaching  and  goods  stock  or 
other  means  of  transport  coming  or  entering  from,  or  leaving  by,  or  destined  for  a 
non-Contracting  State,  except  when  a  valid  reason  is  shown  for  such  transit  by  one 
of  the  other  Contracting  States  concerned.  It  is  understood  that  for  the  purposes  of 
this  Article,  goods  in  transit  under  the  flag  of  a  Contracting  State  shall,  if  no  tranship- 
ment takes  place,  benefit  by  the  advantages  granted  to  that  flag. 

Article  7 

The  measures  of  a  general  or  particular  character  which  a  Contracting  State  is 
obliged  to  take  in  case  of  an  emergency  affecting  the  safety  of  the  State  or  the  vital 
interests  of  the  country  may  in  exceptional  cases,  and  for  as  short  a  period  as  possible, 
involve  a  deviation  from  the  provisions  of  the  above  Articles;  it  being  understood  that 
the  principle  of  freedom  of  transit  must  be  observed  to  the  utmost  possible  extent. 
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Article  8 

This  Statute  docs  not  prescribe  the  rights  and  duties  of  belligerents  and  neutrals 
in  time  of  war.  The.  Statute  shall,  however,  continue  in  force  in  time  of  war  so  far  as 
such  rights  and  duties  permit. 

Article  9 

This  Statute  does  not  impose  upon  a  Contracting  State  any  obligations  conflicting 
with  its  rights  and  duties  as  a  Member  of  the  League  of  Nations. 

Article   10 

The  coming  into  force  of  this  Statute  will  not  abrogate  treaties,  conventions  and 
agreements  on  questions  of  transit  concluded  by  Contracting  States  before  May  1st, 
1921. 

In  consideration  of  such  agreements  being  kept  in  force,  Contracting  States  under- 
take, either  on  the  termination  of  the  agreement  or  when  circumstances  permit,  to 
introduce  into  agreements  so  kept  in  force  which  contravene  the  provisions  of  this 
Statute  the  modifications  required  to  bring  them  into  harmony  with  such  provisions, 
so  far  as  the  geographical,  economic  or  technical  circumstances  of  the  countries  or 
areas  concerned  allow. 

Contracting  States  also  undertake  not  to  conclude  in  future  treaties,  conventions 
or  agreements  which  are  inconsistent  with  the  provisions  of  this  Statute,  except  when 
geographical,  economic  or  technical  considerations  justify  exceptional  deviations 
therefrom. 

Furthermore,  Contracting  States  may  in  matters  of  transit  enter  into  regional 
understandings  consistent  with  the  principles  of  this  Statute. 

Article  11 

This  Statute  does  not  entail  in  any  way  the  withdrawal  of  facilities  which  are  greater 
than  those  provided  for  in  the  Statute  and  have  been  granted,  under  conditions 
consistent  with  its  principles,  to  traffic  in  transit  across  territory  under  the  sovereignty 
or  authority  of  a  Contracting  State.  The  Statute  also  entails  no  prohibitions  of  such 
grant  of  greater  facilities  in  the  future. 

Article  12 

In  conformity  with  Article  23  (e)  of  the  Covenant  of  the  League  of  Nations,  any  Con- 
tracting State  which  can  establish  a  good  case  against  the  application  of  any  provision  of 
this  Statute  in  some  or  all  of  its  territory  on  the  ground  of  the  grave  economic  situation 
arising  out  of  the  acts  of  devastation  perpetrated  on  its  soil  during  the  war  1914-1918, 
shall  be  deemed  to  be  relieved  temporarily  of  the  obligations  arising  from  the  application 
of  such  provision,  it  being  understood  that  the  principle  of  freedom  of  transit  must 
be  observed  to  the  utmost  possible  extent. 

Article  13 

Any  dispute  which  may  arise  as  to  the  interpretation  or  application  of  this  Statute 
which  is  not  settled  directly  between  the  parties  themselves  shall  be  brought  before 
the  Permanent  Court  of  International  Justice,  unless,  under  a  special  agreement  or 
a  general  arbitration  provision,  steps  are  taken  for  the  settlement  of  tbc  dispute  by 
arbitration  or  some  other  means. 

Proceedings  are  opened  in  the  manner  laid  down  in  Article  40  of  the  Statute  of  the 
Permanent  Court  of  International  Justice, 


—    313    — 

In  order  to  settle  such  disputes,  however,  in  a  friendly  way  as  far  as  possible,  the 
Contracting  States  undertake,  before  resorting  to  any  judicial  proceedings  and  without 
prejudice  to  the  powers  and  right  of  action  of  the  Council  and  of  the  Assembly,  to 
submit  such  disputes  for  an  opinion  to  any  body  established  by  the  League  of  Nations 
as  the  advisory  and  technical  organisation  of  the  Members  of  the  League  in  matters  of 
communications  and  transit.  In  urgent  cases  a  preliminary  opinion  may  recommend 
temporary  measures  intended  in  particular  to  restore  the  facilities  for  freedom  of 
transit  which  existed  before  the  act  or  occurrence  which  gave  rise  to  the  dispute. 

Article  14 

In  view  of  the  fact  that  within  or  immediately  adjacent  to  the  territory  of  some 
of  the  Contracting  States  there  are  areas  or  enclaves,  small  in  extent  and  population 
in  comparison  with  such  territories,  and  that  these  areas  or  enclaves  form  detached 
portions  or  settlements  of  other  parent  States,  and  that  it  is  impracticable  for  reasons 
of  an  administrative  order  to  apply  to  them  the  provisions  of  this  Statute,  it  is  agreed 
that  these  provisions  shall  not  apply  to  them. 

The  same  stipulation  applies  where  a  colony  or  dependency  has  a  very  long  frontier 
in  comparison  with  its  surface  and  where  in  consequence  it  is  practically  impossible 
to  afford  the  necessary  customs  and  police  supervision. 

The  States  concerned,  however,  will  apply  in  the  cases  referred  to  above  a  regime 
which  will  respect  the  principles  of  the  present  Statute  and  facilitate  transit  and  com- 
munications as  far  as  practicable. 

Articli.  15 

It  is  understood  that  this  Statute  must  not  be  interpreted  as  regulating  in  any  way 
rights  and  obligations  inter  se  of  territories  forming  part  or  placed  under  the  protection 
of  the  same  sovereign  State,  whether  or  not  these  territories  are  individually  Members 
of  the  League  of  Nations. 
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PART    I 


STATEMENT   BY   SIR  FRANCIS   DENT 


(VICE-PRESIDENT  OF  THE  CONFERENCE) 


ON    THE 


QUESTION  OF  RAILWAYS 


AND 


GENERAL    DISCUSSION    IN    CONFERENCE 


FOURTEENTH  MEETING  OF  THE  CONFERENCE 

(Wednesday,  March  30th,  1921,  at  11  a.m.) 


GENERAL  STATEMENT  ON   THE  QUESTION   OF   RAILWAYS  GENERAL  DISCUSSION 

The  meeting  opened  with  M.  Hanotaux,  President,  in  the  Chair. 

GENERAL  STATEMENT  ON  THE  QUESTION  OF  RAILWAYS 

The  PRESIDENT  (speaking  in  French).  —  The  first  item  on  our  agenda  is  the 
general  discussion  of  the  Draft  Convention  on  Railways  (1). 

I  call  on  Sir  Francis  Dent  to  make  a  statement  to  the  Conference  on  this  question. 

Sir  Francis  DENT  (Vice-President).  —  Mr.  President  and  Gentlemen,  I  appreciate 
very  highly  the  honour  which  the  Council  of  the  League  of  Nations  has  done  me  in 
selecting  me  as  one  of  the  Vice-Presidents  of  this  Conference.  Of  that  honour  I  feel 
all  unworthy.  I  have  none  of  the  qualifications  of  the  distinguished  statesmen  who 
are  your  other  Vice-Presidents.  1  can  only  suppose  that  I  was  selected  because,  as 
Chairman  of  the  Commission  for  the  Repartition  of  the  Rolling-Stock  of  the  Former 
Austro-Hungarian  Monarchy,  I  have  for  the  last  eighteen  months  been  in  contact  with 
a  railway  situation  which  is  an  absolute  negation  of  the  aims  of  the  Covenant.  Let 
me  hasten  to  add  that  this  railway  situation  arises  through  no  fault  of  the  railway 
administrations  concerned.  All  the  administrations  with  which  I  deal  have,  I  am  sure, 
the  same  high  ideals  as  those  which  animate  this  Conference;  but  circumstances  have 
hitherto  been  too  strong  for  them.  M.  Perietzeano,  of  the  Roumanian  Delegation, 
has  described  the  origin  of  those  difficulties  in  his  eloquent  and  lucid  remarks  at  the 
meeting  of  March  14th  (2).  It  was,  therefore,  with  the  greatest  pleasure  that  I  heard 
him  express  the  decision  of  the  Roumanian  Delegation  to  base  its  actions  upon  the 
spirit  of  the  Covenant. 

The  wish  of  the  nations  which  have  formed  the  League,  and,  I  am  sure,  of  the  other 
nations  represented  here,  seems  clear  and  unmistakable.  Is  it  not  that,  just  as  the 
nation  which  has  great  military  strength  will  no  longer  use  that  strength  to  bend  others  • 
to  its  will,  so  the  nation  which  possesses  extensive  control  over  transport  will  use  that 
power  not  only  fairly  but  generously?  It  will  not  always  be  easy,  I  know,  for  Govern- 
ments to  persuade  their  own  nationals  of  the  justice  of  the  policy  defined  in  the  Draft 
Convention.  In  the  island  which  is  my  own  mother-country  the  railways  are  private 
undertakings,  and  it  has  been  difficult.  How  much  greater  will  be  the  difficulty  in 
that  ever-increasing  number  of  States  which  are  the  owners  of  their  railway  systems? 
In  those  States  it  might  well  seem  to  be  good  policy  to  lose  money  on  the  railways  if 
the  total  wealth  of  the  inhabitants  is  thereby  increased.  They  will  thus  often  be 
urged  so  to  use  their  railway  systems  as  to  prej  udice  nationals  of  other  countries  and 
to  obtain  a  competitive  advantage  for  their  own  traders.  All  States  have  long  seen 
the  necessity  of  not  allowing  discrimination  between  individuals  in  respect  of  railway 
rates  and  charges.  Now  they  are  invited  to  take  a  further  resolution;  to  treat  other 
nations  in  the  same  broad  spirit. 


(1)  The  text  which  serves  as  the  basis  of  discussion  is  that  of  Section  IV  of  Part  V  of  this  volume 
Draft  Convention  on  the  International  Regime  of  Railways. 

(2)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  page  19. 


The  war  has  realised  the  ambitions  of  some  nations  to  attain  freedom,  of  others 
to  make  their  governments  more  democratic.  To  all  it  is  important  that  the  freedom 
so  hardly  won  should  not  be  strangled  by  economic  disaster.  Good  intercommuni- 
cation will  go  far  to  avert  such  a  disaster. 

I  must  not  presume  to  detain  the  Conference.  I  will  only  say  that  to  me  it  seems 
that  this  Draft  Convention  need  not  occupy  the  Conference  for  long.  The  principles 
of  the  Transit  Convention  have  been  approved.  This  Convention  is  but  the  expression 
of  the  wish  of  the  nations  to  adopt  a  similar  code  for  the  development  of  international 
railway  traffic. 

For  many  years  there  has  been  in  force  in  Europe  a  Convention,  the  principles  of 
which  appear  to  me  to  satisfy  the  aspirations  of  the  Covenant;  I  allude  to  the  Bern 
Convention.  It  is  true  that  that  Convention,  owing  to  the  laws  in  force  in  Great  Bri- 
tain, and  also  to  geographical  considerations,  cannot  be  literally  adhered  to  by  the 
British,  but  they  can  adhere  to  its  general  intentions.  There  may  be  other  States  in 
Europe  who  are  faced  with  the  same  difficulties.  In  Europe,  with  the  Bern  Conven- 
tion before  us,  our  task  is  made  easier.  In  other  continents  there  are  no  doubt  similar 
Conventions  which  can  also  guide  us.  Those  States  which  are  parties  to  these  existing 
Conventions  may  well  ask  what  need  there  is  of  such  a  Convention  as  this.  May  I 
attempt  to  give  the  answer?  The  existing  Conventions  are  Conventions  between 
groups  of  States.  By  accepting  this  B  ailway  Convention,  all  the  nations  j  oin  in  a  general 
Convention  extending  to  international  railway  traffic  those  principles  which  have  been 
approved  in  the  Transit  Convention.  By  agreeing  to  this  Railway  Convention  they 
also  make  it  possible  for  disputes  arising  out  of  international  traffic  to  be  submitted  to 
the  methods  of  conciliation  and  the  jurisdiction  provided  by  the  League  of  Nations. 

Finally,  we  must  take  into  account  the  legitimate  desire  of  every  nation  to  foster 
its  own  industries.     All  we  have  to  do  is  to  be  sure  that  in  achieving  this  legitimate 

object,  international  traffic  is  not  unfairly  hindered. 

i 

The  PRESIDENT  (speaking  in  French).  —  The  restrained  yet  masterly  statement 
which  Sir  Francis  Dent  has  made  provides  both  the  Conference  and  the  Committee 
which  will  deal  with  railway  questions  with  an  excellent  programme  for  their  work. 
It  is  obvious  that,  although  not  perhaps  a  question  of  principle — since  it  has  already 
formed  the  subject  of  Regulations  and  Conventions — the  study  of  the  regime  of  railways 
will  be  of  the  utmost  importance  from  the  point  of  view  of  the  general  situation  of  trans- 
port, and  will  have  a  very  great  influence  on  public  opinion  and  private  interests. 
This  is  perhaps  the  sphere  in  which  the  work  of  our  Conference  will  attract  the  greatest 
amount  of  attention,  and  if  we  can  soon  announce  to  the  whole  world,  as  a  result  of 
our  work,  the  creation  of  the  Advisory  and  Technical  Committee,  with  its  special 
qualifications  where  railways  are  concerned,  I  think  we  shall  indeed  be  able  to  congra- 
tulate ourselves. 

Sir  Francis  Dent  has  laid  down  the  principles  with  so  much  commonsense,  clear- 
ness, and  precision,  that  I  would  beg  the  Conference  never  to  lose  sight  of  them.  I 
would  venture  to  add  that  the  accuracy  of  the  information  given  by  Sir  Francis  Dent, 
and  the  simple  form  in  which  it  is  stated,  will  undoubtedly  enable  us  to  hasten  the 
work  of  the  Conference  in  this  particular  matter. 


GENERAL  DISCUSSION 

The  general  discussion  will  now  begin. 

I  call  upon  M.  Etienne,  who  will  speak  on  behalf  of  the  Central  Office  for  Interna- 
tional Transport. 

M.  ETIENNE  (Director  of  the  Central  Office  for  International  Transport;  speaking 
in  French).  —  Allow  me  to  tender  our  eminent  President  my  sincere  thanks  for  having 
invited  the  Central  Office  of  International  Rail  Transport  to  take  part  in  tins  important 
Conference.  In  the  course  of  the  discussion  on  freedom  of  transit,  allusion  has  been 
made  on  various  occasions  to  the  Bern  Convention.  Accordingly,  with  the  President's 
permission,  I  decided  to  wait  for  the  discussion  to  be  resumed  before  giving  a  brief 
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account  of  this  Convention,  explaining  its  chief  points  and  adding  a  few  words  on  the 
new  draft  provisions  to  regulate  the  transport  of  certain  articles  under  certain  condi- 
tions, and  also  referring  to  the  new  Draft  Convention  on  the  transport  of  passengers 
and  baggage.  Some  information  is  also  given  regarding  the  technical  unity  of  rail- 
ways as  Article  3  of  the  Draft  Convention  deals  with  rolling-stock. 

The  study  of  the  question  of  the  international  transport  of  goods  by  rail  dates  from 
some  fifty  years  ago.  In  June,  1874,  two  Swiss  jurists,  de  Seigneux  at  Geneva  and 
Dr.  Christ  at  Basle,  who,  being  at  the  two  entrance-gates  into  Switzerland,  were  in  a  good 
position  to  observe  the  difficulties  which  in  those  days  hindered  the  passage  of  goods 
from  one  country  to  another,  took  advantage  of  the  discussion  in  the  Swiss  Federal 
Chambers  of  a  draft  law  regarding  traffic  by  rail,  to  submit  to  those  Chambers  a  peti- 
tion for  the  convening  of  an  International  Conference,  whose  task  it  would  be  to  regu- 
late, in  a  uniform  manner,  certain  especially  important  sections  of  legislation  in  regard 
to  rail  traffic.  This  petition,  which  was  accompanied  by  a  detailed  memorandum, 
had  a  most  favourable  reception;  it  was  transmitted  to  the  Swiss  Federal  Council, 
which  sent  it  to  the  Governments  of  four  neighbouring  countries.  The  latter  requested 
Switzerland  to  draw  up  the  preliminary  draft  of  a  convention  to  regulate  international 
rail  transport.  This  draft  was  examined  in  1876  by  a  committee  of  experts,  which 
modified  it  in  many  respects;  it  was  then  communicated  in  the  same  year  not  only  to 
Germany,  Austria- Hungary,  France  and  Italy,  but  also  to  Belgium,  Luxemburg,  the 
Netherlands  and  Russia.  All  these  States  agreed  to  take  part  in  the  proposed  confe- 
rence, though  Denmark,  Spain  and  Portugal,  who  were  also  invited,  declined  to 
participate. 

The  draft  of  the  proposed  convention  was  restricted  to  practica  objects, — to  the 
real  requirements  of  international  traffic  in  goods,  with  through  way-bills  only.  In 
all  cases  where  uniform  arrangements  could  not  be  arrived  at,  the  draft  left  the  matter 
to  be  dealt  with  by  the  legislation  of  the  country  concerned;  it  included  38  articles, 
divided  into  six  chapters,  followed  by  a  final  clause.  Germany  also  prepared  a  draft, 
which  consisted  chiefly  of  amendments  to  the  Swiss  draft.  In  principle,  the  object 
was  to  draw  up,  in  the  first  instance,  permanent  provisions  which  should  be  submitted 
for  ratification;  and,  in  the  second  place,  arrangements  of  a  more  or  less  temporary 
character,  which  would  only  require  the  approval  of  the  executive  authority;  in  this 
way  account  might  be  taken  of  the  stages  of  progress  achieved  in  the  operation  of  rail- 
ways as  well  as  in  science  and  industry. 

The  first  Conference,  which  took  place  at  Bern  in  1878,  was  entrusted  with  the 
difficult  task  of  laying  down  the  bases  of  the  Convention.  At  this  Conference  there  were 
represented  Germany,  Austria- Hungary,  Belgium,  France,  Russia  and  Switzerland. 
The  two  drafts  were  discussed  article  by  article;  the  subsequent  discussions  resulted 
in  a  draft  International  Treaty  with  a  code  of  Regulations  which  formed  the  basis  of 
later  drafts;  this  was  followed  by  a  draft  Additional  Treaty  regarding  the  International 
Commission  which  it  was  desired  to  establish,  and  which  was  the  first  step  towards 
the  creation  of  the  Central  Office. 

The  second  Conference,  held  in  1881,  was  entrusted  with  the  revision  of  the  draft 
of  1878,  and  of  the  series  of  proposals  formulated  by  the  various  States  which  had  par- 
ticipated in  it.  Certain  improvements  were  introduced  into  the  text;  the  International 
Commission  for  which  provision  had  been  made  was  converted,  at  the  suggestion 
of  France,  into  a  Central  Office.  Next,  Annex  1,  which  detailed  the  goods  to  be  trans- 
ported under  certain  conditions,  and  the  form  for  international  way-bills,  was  improved 
and  completed;  the  questions  of  revisional  conferences  and  of  the  duration  and  the 
coming  into  force  of  the  Convention,  were  also  settled. 

The  third  Conference,  held  in  1886,  continued  the  work  of  its  two  predecessors,  and 
discussed  proposals  for  improvement,  the  list  of  railways,  and  the  Final  Protocol  pre- 
pared with  a  view  to  the  Diplomatic  Conference.  The  Final  Protocol  was  signed  by 
all  the  delegates,  was  accepted  by  all  the  Governments,  and,  after  having  received 
diplomatic  sanction,  was  ratified;  the  final  text  of  the  Convention  of  October  14th,  1890, 
which  was  the  result  of  the  deliberations  of  this  Conference,  came  into  force  on  January 
1st,  1893,  at  which  time  also  the  Central  Office  was  entering  upfon  its  duties.  The 
signatory  States  were  those  which  took  part  in  the  first  Conference. 

The  question  of  admitting  new  States  had  arisen  even  before  the  coming  into  force 
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of  the  Convention;  as  the  procedure  to  he  followed  was  not  laid  down  hy  any  of  the 
terms  of  the  Convention,  a  Diplomatic  Conference  was  convened  at  Bern  in  the  summer 
of  1893,  in  order  to  remedy  this  deficiency.  It  was  impossihle  to  arrange  for  free 
admission,  in  view  of  the  reciprocal  obligations  which  the  contracting  States  undertook, 
both  for  themselves  and  in  respect  of  the  railways.  The  deliberations  of  the  Confe- 
rence resulted  in  the  Additional  Declaration  of  September  20th,  1893,  which  laid  down 
the  procedure — a  very  simple  one — for  admission  to  the  Convention.  Since  1893 
Denmark,  Roumania,  Sweden,  Serbia,  Bulgaria  and  Norway  have  successively  joined 
the  Union  of  International  Rail  Transport.  A  request  for  admission  by  the  Polish 
Republic  has  recently  been  transmitted  to  the  contracting  States;  other  States  will 
shortly  adhere  to  the  Convention. 

As  regards  articles  the  transport  of  which  is  allowed  under  certain  conditions, — 
a  list  of  which  is  shown  in  Annex  1  of  the  Convention — the  Central  Office  observed,  as 
soon  as  it  began  its  work,  that  the  list  and  the  conditions  for  transport  and  packing 
were  already  some  years  old,  and  needed  to  be  revised  in  order  to  satisfy  to  the  widest 
possible  extent  the  requirements  of  traffic,  commerce  and  industry. 

As  early  as  1893  the  various  schemes  submitted  were  examined  by  a  technical 
conference,  convened  for  this  purpose  at  Bern.  The  result  of  its  deliberations  was 
embodied  in  a  Final  Proces-Verbal  with  two  annexes, — a  Revised  Draft  of  Annex  1 
(Articles  the  transport  of  which  is  allowed  under  certain  conditions)  and  Draft  Annex  1  (a) 
[valuables,  artistic  works  and  funerals).  This  was  submitted  to  the  Swiss  Federal 
Council  for  transmission  to  the  contracting  States  with  a  view  to  its  being  trans- 
formed into  an  actual  Convention;  it  became  the  Additional  Agreement  of  Jul//  Kith, 
1895. 

After  this  Conference,  the  Central  Office  undertook  preparatory  investigations  for  the 
first  conference  to  revise  the  international  convention;  this  was  held  in  Paris  in  1896  at 
the  invitation  of  the  French  Government ...  With  this  object  the  Central  Office  prepared 
a  list  of  questions  to  be  dealt  with.  This  list  was  based  on  the  proposals  and  obser- 
vations of  the  contracting  State.  The  questions  were  classed  according  to  the  various 
articles  of  the  Convention,  and  served  as  a  basis  for  the  deliberations  of  the  Conference. 
The  same  States  took  part  in  the  Conference  as  in  that  of  1878.  The  main  objects 
were  to  improve  the  text  of  October  14th,  1890,  to  bring  the  versions  in  both  languages 
into  accord,  and  to  profit  by  the  experience  gained  during  the  first  three  years  in  which 
the  Convention  had  been  in  force.  The  fundamental  principles  of  that  Convention, 
however,  were  not  modified.  The  list  of  amendments  effected  was  entered  in  a  Final 
Proces- Verbal,  which  became  the  Additional  Convention  of  June  18th,  1898 ;  the  latter, 
when  ratified,  was  incorporated  in  the  original  Convention,  and  a  new  text  came  into 
force  on  October  10th,  1901. 

Nine  years  passed  before  the  summoning  of  the  next  Conference,  which  was  known 
as  the  Second  Provisional  Conference.  This  Conference  met  at  Bern  in  1905.  It  made 
very  few  alterations  in  the  text  of  the  Convention;  a  series  of  improvements  was 
introduced  into  Annex  1  in  order  to  bring  it  into  a  line  with  recent  progress.  According 
to  the  usual  procedure,  the  results  of  the  deliberations  of  this  Conference,  in  which  Den- 
mark and  Roumania  as  well  as  the  signatory  States  took  part,  were  entered  in  a  Final 
Proces-Verbal,  which  was  subsequently  transformed  into  the  Additional  Convention 
of  September  19th,  1906.  The  new  text  of  the  Convention  of  October  14th,  1890,  thus 
modified,  has  been  in  force  since  December  22nd,  1906. 

Even  at  that  time  the  Central  Office  had  considered  the  question  of  revising  Annex  1 
to  the  Goods  Convention,  which  no  longer  satisfied  the  requirements  of  the  day,  owing 
to  new  materials  and  new  products  which  had  been  added  to  the  traffic,  and  owing 
also  to  the  special  dangers  connected  with  electric  traction.  In  1010  it  proposed  the 
convening  of  a  technical  conference  and  for  this  purpose  submitted  to  the  Swiss  Federal 
Council  in  1911  the  complete  draft  of  a  new  Annex.  The  Conference,  in  which  Bulgaria 
also  participated,  met  at  Bern  in  July,  1912,  and  drew  up  a  Final  Proces-Verbal,  which 
included  the  complete  text  of  the  new  Draft  Annex  1;  the  latter  only  requires  to  be 
transformed  into  a  convention  by  a  diplomatic  conference  and  to  be  approved  by  the 
contracting  States.  The  question  of  constituting  a  permanent  commission  to  deal 
with  requests  for  amendments  to  Annex  1  has  not  yet  been  settled.  The  Conference 
instructed  the  Central  Office  to  draw  up  an  alphabetical  table  for  Annex  1  for  the  use 


of  railway  officials,  this  table  to  contain  a  systematic  statement  of  all  the  conditions 
regarding  the  transport  of  the  numerous  objects  detailed  in  the  Annex.  This  work 
was  completed  in  1013,  and  received  the  approval  of  the  contracting  States,  but  its 
adoption  in  the  service  of  international  transport  was  made  conditional  upon  the 
coming  into  force  of  the  new  Draft  Annex. 

The  question  of  a  third  conference  to  revise  the  Goods  Convention  was  raised  as 
early  as  1911,  but  it  was  desired  to  await  the  approval  and  ratification  of  the  Final 
Proces-Verbaux  of  the  two  Conferences  which  were  then  being  held  (the  Passenger 
Conference  of  1911,  with  which  I  will  deal  later,  and  the  Technical  Conference  of  1912). 
This  revisional  conference  was  fixed  in  1913  for  the  following  year,  but  the  Central 
Office  proposed,  for  the  reasons  given  above,  to  postpone  it  until  the  spring  of  1915, 
in  the  hope  that,  in  the  interval,  the  instruments  drawn  up  by  the  two  above-mentioned 
Conferences  would  have  been  transformed  into  definite  agreements.  When  the  world 
war  broke  out,  none  of  the  contracting  States  had  yet  answered,-  and  the  conference 
was  then  indefinitely  postponed. 

The  question  of  a  draft  international  convention  on  the  transport  of  passengers 
and  baggage,  which  was  not  discussed  by  the  Bern  Conference  of  1905,  but  was  referred 
to  the  Central  Office  for  necessary  action,  was  again  considered  by  the  latter  in  1908. 
In  September  of  the  same  year,  the  Central  Office  submitted  to  the  Swiss  Federal  Council 
a  new  draft  which  was  transmitted  in  the  following  year  to  the  States  participating 
in  the  Goods  Convention.  A  Conference  assembled  at  Bern  in  May,  1911,  and  Sweden, 
Serbia, — the  latter  having  recently  entered  the  International  Transport  Union,- — and 
Norway,  which  had  shown  a  desire  to  participate,  also  took  part  in  the  deliberations. 
The  labours  of  the  Conference  resulted  in  a  Final  Act,  which  included,  in  addition  to 
the  general  and  final  provisions,  a  Draft  Convention,  Draft  Organisation  for  a  Central 
Office,  and  a  Draft  Final  Protocol.  This  Final  Act  has  now  to  be  transformed  into  a 
definite  convention  by  a  diplomatic  conference;  the  convention  would  then  have  to  be 
approved  by  the  signatory  States  and  afterwards  ratified  by  their  Parliaments.  It 
is  to  be  hoped  that  these  last  formalities  will  shortly  be  accomplished.  I  will  say  only 
a  few  words  regarding  the  Convention  itself.  It  consists  in  the  first  place  of  a  perma- 
nent section, — -the  actual  Convention — and  a  non-permanent  section, — the  code  of 
regulations  for  its  execution,  with  the  annexes  relating  thereto.  It  may  be  divided 
into   four  chapters,    as  follows   : 

I.  The  first  chapter  contains  regulations  of  a  general  nature  :  scope,  obligation 
to  transport,  responsibility  of  the  railway  for  its  employees  and  other  persons;  bases 
for  calculating  the  cost  of  transport,  validity  of  rates,  monetary  unit,  application  of 
national  law. 

II.  The  second  chapter  contains  articles  particularly  affecting  goods  transport, — 
goods  which  may  not  be  transported,  or  which  may  be  so  only  under  certain  conditions; 
form  and  tenor  of  a  way-bill;  responsibility  for  the  information  contained  in  way-bills, 
and  verification  by  the  railway  authorities;  surcharges;  preparation  of  transport 
contracts;  duplication  of  way-bills;  packing  of  goods;  handing  over  to  transport  autho- 
rities; customs,  octrois,  and  police  formalities;  calculation  of  the  cost  of  transport, 
contingent  expenses  and  outlay;  payment  of  costs  of  transport,  irregular  application 
of  rates,  instructions,  repayments,  outlay;  subsequent  instructions  by  the  forwarder, 
obstacles  to  transport,  delay  in  delivery,  and  delivery;  right  of  security  granted  to 
railways,  obstacles  to  delivery;  statement  of  losses  or  damage;  responsibility  of  the 
railways  for  total  or  partial  loss  or  damage,  limitation  of  responsibility  as  regards  the 
place  of  destination  in  the  case  of  certain  risks  or  loss  of  weight;  presumption  of  loss  of 
goods;  amount  and  limit  of  compensation;  declaration  of  interest  in  delivery;  fraud 
or  grave  error;  interest  on  the  sum  fixed  as  compensation;  loss  of  the  right  to  claim 
compensation;  lapse  of  right  of  action  against  a  railway;  exceptional  claims  and 
counter  claims;  right  to  bring  an  action  against  a  railway;  collective  responsibility 
of  the  railways,  collectivity  of  transport. 

III.  The  third  chapter  comprises  all  causes  concerning  settlements  between  rail- 
ways following  on  the  payment  of  compensation;  the  procedure  for  settlement,  the 
special  conventions  dealing  with  settlements,  restrictions  on  distraint  for  debt;  the 
binding  character  of  the  proceedings  before  the  competent  court,  execution  of  judg- 
ments and  guarantees  to  be  furnished  to  ensure  payment  of  costs. 
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IV.  The  fourth  chapter  contains  all  the  clauses  relating  to  the  Central  Office  of 
International  Railway  Transport,  the  list  of  railways  affected  by  the  Convention, 
the  accession  of  new  States,  revisional  conferences  and  the  duration  of  the  Convention. 

Annexes.  —  Annex  1  contains,  indiscriminately  arranged,  the  various  instructions 
relating  to  articles  accepted  for  transport  under  certain  conditions. 

Annex  2  consists  of  the  standard  type  of  way-bill. 

Annex  3  contains  the  declaration  to  be  made  in  each  particular  case  of  consignments 
delivered  without  packing,   or  with  defective  packing. 

Annex  3a,  the  General  Declaration  for  similar  consignments. 

Annex  4  consists  of  the  specimen  form  for  subsequent  disposal  concerning  goods. 
Lastly,  there  is  a  Protocol  with  certain  explanatory  provisions  for  various  classes  of 
the   Convention. 

As  regards  the  draft  containing  provisions  with  regard  to  the  carriage  of  articles 
allowed  under  certain  conditions,  Annex  I  of  the  original  Convention  of  October  10th, 
1890,  included  35  headings;  but  even  by  January  1st,  1893,  it  no  longer  met  the  needs 
of  circumstances;  new  regulations  and  conditions  for  transport  were  drawn  up  at  the 
Technical  Conference  at  Bern  in  June  1893,  but  in  this  revision  the  articles  were  not 
grouped  in  categories;  at  the  first  Revisional  Conference  at  Paris  in  1896,  a  few  modi- 
fications only  were  introduced,  whilst  the  second  Revisional  Conference  at  Bern  in  1905 
devoted  a  considerable  part  of  its  time  to  the  completion  of  the  Annex,  without,  how- 
ever, rendering  it  more  systematic:  this  Annex  now  includes  under  53  headings  (several 
of  which  are  double  or  treble)  solids,  liquids  and  gases,  indiscriminately  mixed,  under 
the  most  various  conditions  regarding  packing  and  transport. 

Since  1910  the  Central  Office  has  been  dealing  with  the  reorganisation  and  recasting 
of  this  Annex,  making  use  of  the  classification  used  in  the  French  regulations  of  Novem- 
ber 17th,  1897,  for  the  transport  of  dangerous  materials,  and  also  of  Annex  C  of  the 
German  transport  regulations. 

The  draft  scheme  which  resulted  from  the  deliberations  of  the  International  Tech- 
nical Conference  at  Bern  in  1912,  included  six  categories  : 

I.  Explosive  materials. 

(a)  Explosives  for  mining,  and  fire-arms. 

(b)  Munitions. 

(c)  Detonators  and  fireworks. 

(d)  Compressed  and  liquefied  gases. 

(e)  Materials  which,  when  in  contact  with  water,  release  inflammable  gases,  or  which 
facilitate  combustion. 

II.  Materials  liable  to  spontaneous  combustion. 

III.  Combustible  materials. 

(a)  Liquid. 

(b)  Solid. 

IV.  Poisonous  materials. 

V.  Corrosive  materials. 

VI.  Offensive  or  evil-smelling  articles. 

Provisions  regarding  measures  to  be  taken  on  lines  operated  by  electric  traction 
had  not  yet  been  issued,  because  electric  traction  was  still  in  its  infancy,  and  it  was 
desired  to  avoid  complicating  the  application  of  the  revised  Annex. 

The  Central  Office  was  instructed  by  the  Conference  of  1912  to  draw  up  an  alpha- 
betical list,  for  use  at  stations,  of  the  articles  contained  in  Annex  I.  As  this  list  had 
to  be  translated  in  most  of  the  countries,  the  Office  did  not  adhere  to  the  alphabetical 
order,  but  kept  strictly  to  the  classification  and  numbering  of  Annex  I,  which  it  drew 
up  in  the  form  of  tables,  giving  in  respect  of  each  article  the  whole  series  of  successive 
operations,  namely,  category,  description,  lettering  and  addressing  on  parcels,  external 
or  internal  packing,  declarations  and  references  in  the  way-bill,  nature  of  the  goods 
transported,  weight,  combination  or  exchange  with  other  articles,  wagons  used,  tank- 
wagons,  handling  during  the  journey,  special  requisitions  regarding  the  goods,  unres- 
tricted demand,  empty  receptacles,  handling  after  acceptance,  precautionary  measures 
taken,  exceptions,  and  so  forth.  Special  measures  regarding  the  manufacture  of  recep- 
tacles, disinfection  and  police  measures  to  be  observed,  also  appeared  in  the  Annex. 
This  practical  and  sensible  solution  will  enable  railway  stations  and  forwarding  agents 
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to  dispense  with  the  text  of  the  Annex  itself,  as  it  is  contained  in  its  entirety  in  the  list 
thus  drawn  up.     It  now  only  remains  for  the  Annex  itself  to  be  approved. 

As  Article  3  speaks  of  rolling-stock,  the  Chief  of  the  Technical  Division  of  the  Swiss 
Railways  at  Bern  has  asked  me  to  give  you  some  information  regarding  technical  unity. 
As  you  know,  it  is  the  Federal  Department  of  the  Swiss  Railways  which  has  under  its 
direction  the  technical  unity  of  railways. 

The  object  of  technical  unity  is  to  lay  down  instructions  regarding  width  of  gauge, 
technical  conditions  of  goods  wagons  used  for  international  traffic,  and  the  regulations 
regarding  the  sealing  of  wagons  which  have  to  pass  through  a  customs  office.  Those 
regulations  do  not  directly  concern  the  public;  they  are  conveyed  to  the  railways 
through  the  agency  of  the  competent  authorities  of  the  various  States  concerned. 
They  are,  in  short,  provisions  intended  to  regulate  and  facilitate  the  international 
transport  of  goods;  an  attempt  has  been  made  to  regulate,  as  far  as  possible,  the  condi- 
tions which  the  rolling-stock  must  fulfil  in  order  to  enable  it  to  travel  on  main  lines, 
especially  between  Italy  and  Germany  and  between  France  and  Austria.  As  early 
as  1880  the  Swiss  Government  had  prepared,  in  anticipation  of  the  opening  of  the 
St.  Gothard,  draft  regulations  to  facilitate  the  transit  of  rolling-stock. 

The  first  Conference  took  place  at  Bern  in  1882;  it  included  delegates  from  the  four 
States  which  are  neighbours  of  Switzerland.  It  produced  the  Final  Protocol  of  Octo- 
ber 21st,  1882,  which  contains  the  technical  conditions  to  be  fulfilled  by  rolling-stock 
intended  for  international  traffic,  and  also  provisions  as  to  gauge;  it  further  provides 
for  the  use  of  a  standard  loading-gauge,  and  the  maximum  general  dimensions  of  car- 
riages and  wagons.  The  Conference  also  aimed  at  the  adoption  of  a  uniform  method 
of  sealing  wagons  which  have  to  pass  through  the  customs. 

A  second  Conference,  held  at  Bern  in  1886,  continued  the  work  of  the  Conference 
of  1882.  At  this  Conference,  in  addition  to  Germany,  Austria- Hungary,  France  and 
Switzerland,  the  following  new  States  were  represented  :  Belgium,  Bulgaria,  Greece, 
the  Netherlands,  Roumania  and  Serbia.  The  results  of  this  Conference,  in  so  far  as 
they  related  to  technical  unity  properly  so-called,  were  embodied  in  a  Final  Protocol, 
and  again  in  a  second  Protocol  relating  to  the  sealing  of  wagons  which  have  to 
pass  through  the  customs.  The  States  were  also  asked  to  send  the  dimensions  of 
their  loading-gauges  to  the  Swiss  Government  with  a  view  to  their  yearly  publication, 
together  with  a  map  of  the  railway  systems  open  to  international  traffic. 

A  third  Conference  met  at  Bern  in  1907,  at  which  the  following  States  were  repre- 
sented :  Germany,  Austria-Hungary,  Belgium,  Bulgaria,  Denmark,  France,  Greece, 
Italy,  Luxemburg,  Norway,  the  Netherlands,  Roumania,  Russia  (only  in  respect  of 
520  kilometres  of  line  to  the  left  of  the  Vistula),  Serbia,  Sweden  and  Switzerland.  The 
Final  Protocol  on  Technical  Unity,  properly  so-called,  includes  conditions  relating  to 
width  of  track,  construction  of  rolling-stock  (wheels,  buffers,  couplings,  projecting  parts 
of  vehicles,  sectional  dimensions,  locks  of  passenger  coaches,  sliding  doors,  notices), 
the  conditions  for  maintaining  this  stock  (defects  justifying  refusal),  provisions  for  the 
loading  o.f  wagons,  and  finally  provisions  for  the  summoning  of  Conferences,  the  adhe- 
rence of  new  States,  the  approval  of  decisions  arrived  at  by  the  Conference,  withdrawal 
from  the  Union,  standard  signs  for  vehicles,  and  the  double  key  for  coaches  used  for 
international  transport.  At  this  Third  International  Conference  in  1907  a  Final 
Protocol  was  drawn  up  regarding  the  sealing  of  wagons  which  pass  through  the  customs, 
laying  down  the  conditions  guaranteeing  the  safe  sealing  of  these  wagons. 

The  decisions  of  this  third  Conference  were  revised  in  1911  and  1912  by  an  Inter- 
national Conference  to  establish  a  standard  gauge  for  goods  wagons,  determining  the 
transverse  dimensions  of  vehicles  and  loads.  The  Final  Protocol  of  December  14th,  1912, 
includes  some  modifications  of  the  text  of  1907,  and  it  is  this  new  text,  called  the  1913 
Text,  which  is  now  in  force;  it  includes  among  other  provisions,  the  introduction  of 
the  T  within  a  square,  denoting  transit  wagons,  that  is  to  say  goods  wagons  which  may 
run  without  verification  on  all  lines  open  to  international  traffic  (except  lines  explicitly 
excluded),  and  also  the  maximum  standard  dimension  gauge  for  goods  wagons  and  the 
load  tables  (tableaux  pour  chargements). 

I  must  again  remind  you  that  in  1909  an  International  Commission  was  instructed 
to  draw  up  a  programme  for  the  conditions  laid  down  in  respect  of  continuous  brakes 
for  goods  trains;  the  result  of  these  deliberations  was  embodied  in  a  Final  Protocol, 
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describing  first  the  conditions  to  be  fulfilled  by  the  brake,  the  programme  of  the  expe- 
riments to  be  carried  out,  and  the  invitation  to  the  Swiss  Government  to  transmit  to 
the  Contracting  States  the  Final  Protocol  and  the  proposals  concerning  the  adoption 
of  a  continuous  brake.  The  Swiss  Government  was  also  requested  to  come  to  an 
agreement  with  the  Contracting  States  with  regard  to  the  action  which  they  might 
think  it  advisable  to  take  in  pursuance  of  the  proposals  contained  in  the  Final  Protocol. 

The  question  of  the  continuous  brake  became  of  capital  importance.  In  1912  and 
1913  experiments  were  made  in  Austria  and  Hungary,  with  regard  to  which  detailed 
accounts  have  been  published  giving  all  the  desired  information;  but  the  trials  were 
interrupted  by  the  war  and  no  further  steps  could  be  taken  as  regards  international 
continuous  brakes;  it  is  to  be  feared  that  isolated  attempts  may  only  prejudice  its 
universal  adoption,  and  it  is  extremely  desirable  that  the  whole  of  this  question  should 
be  again  considered  from  the  international  point  of  view. 

The  Swiss  Government  still  considers  itself  responsible  for  the  maintenance  of  tech- 
nical unity,  and  it  would  be  most  desirable  if  an  opportunity  could  be  found  at  Bar- 
celona to  draw  the  attention  of  the  delegates  of  the  various  States  and  administrations 
to  the  great  importance  of  technical  unity  in  international  traffic. 

To  sum  up,  the  contracting  States  comprise  practically  the  whole  of  continental 
Fjiirope  :  Austria,  Belgium,  Bulgaria,  Denmark,  France,  Germany,  Hungary,  Italy, 
Luxemburg,  the  Netherlands,  [Norway,  Roumania,  Russia,  Serbia,  Sweden  and  Swit- 
zerland, and  they  now  contain  all  the  elements  for  a  complete  code  of  transport,  pro- 
viding for  the  transport  of  passengers,  baggage  and  goods,  as  well  as  the  final  provisions. 
There  also  exists  a  standard  registration  ticket  for  baggage  and  an  international 
way-bill  for  goods,  the  usefulness  of  which  has  already  been  proved.  Perhaps  the 
other  continents  will  find  in  these  provisions  the  basis  of  a  similar  arrangement  which 
they  may  be  able  to  conclude  and  adapt  to  the  special  circumstances  of  each. 

The  PRESIDENT  (speaking  in  French).  —  I  thank  the  Director  of  the  Central 
Railway  Office  for  the  detailed  statement  which  he  has  made.  The  whole  Conference 
fully  realises  the  importance  of  basing  our  debates  on  a  really  practical  foundation. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  Italy  has  gladly  welcomed  the  Draft 
Convention  on  the  International  Regime  of  Railways,  which  will  have  the  effect  of  en- 
larging the  sphere  of  application  of  certain  principles  which  have  already  been  adopted 
in  several  countries  and  which,  in  view  of  their  great  and  universally  recognised  useful- 
ness, form  the  subject  of  reciprocal  obligations.  Italy  is  convinced  that  such  an 
admirable  means  of  communication  cannot  yield  the  full  results  which  we  are  entitled 
to  expect  unless  a  general  understanding  is  arrived  at  to  enable  the  systems  in  force  on 
railways  to  be  made  as  uniform  as  possible.  This  idea  is  an  old  one.  No  sooner  had  the 
development  of  this  means  of  transport,  as  yet  less  than  a  century  old,  facilitated  and 
increased  communications  between  neighbouring  countries,  than  it  was  found  necessary 
to  conclude  agreements  and  to  enter  into  mutual  engagements  in  order  to  afford  all 
possible  facilities  to  passengers  and  to  trade  in  general.  These  agreements  permitted 
the  growth  of  new  communications  and  systems  of  transport  which  it  would  otherwise 
have  been  impossible  to  provide.  As  you  all  know,  the  operation  of  railways  is  gov- 
erned largely  by  agreements  of  an  international  character,  for  example,  as  regards  the 
exchange  of  rolling-stock,  which  enables  goods  to  be  sent  and  passengers  to  be  trans- 
ported for  distances  of  thousands  of  kilometres  without  transhipment;  the  laborious 
drawing-up  in  common  of  railway  time-tables  both  for  international  trains  and  for 
connections,  a  system  which  enables  the  greatest  possible  speed  to  be  attained,  both 
for  long  journeys  and  in  the  transport  of  perishable  goods;  the  regulations  in  force 
between  neighbouring  countries  in  respect  of  the  services  at  frontier  stations,  in  order 
to  enable  passengers  and  goods  to  be  transported  from  one  country  to  another  as 
quickly  and  conveniently  as  possible;  the  institution  of  through  tickets  between  diffe- 
rent countries,  which  make  it  possible  to  travel  without  taking  a  fresh  ticket  at  each 
frontier;  and  the  establishment  of  uniform  Scales  of  charges,  thus  affording  the  public, 
among  other  great  advantages,  that  of  knowing  in  advance,  and  with  certainty,  the  cost 
and  conditions  for  the  transport  of  goods  from  one  end  of  a  journey  to  the  other. 
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Finally,  as  M.  Etienne  said,  thanks  to  the  brilliant  idea  and  perseverance  of  two 
Swiss  citizens,  M.  Christ  and  M.  deSeigneux,  international  legislation  has  been  in  force 
for  more  than  thirty  years  regulating  the  relations  between  the  public  and  the  railways. 
These  relations  have  been  greatly  simplified  and  unified  by  this  legislation,  to  the  great 
benefit  of  trade;  indeed,  the  general  uncertainty  and  the  obstacles  which  prevented 
consignors  from  securing  respect  for  their  rights — though  these  were  guaranteed  by  law 
in  every  country  through  which  the  goods  were  sent — sometimes  led  the  consignors 
to  renounce  these  rights. 

You  see  then  that  the  Draft  Convention  which  we  are  to  discuss  marks  a  new  stage 
on  a  journey  which  is  already  half  completed.  Several  of  the  principles  laid  down  in 
the  Preamble  and  in  Articles  1,  2  and  3  have  for  long  been  observed  in  practice  by  all 
those  countries  which  clearly  understand  their  usefulness,  not  to  say  their  necessity. 
There  is  therefore,  I  imagine,  no  need  to  discuss  these  principles  except  to  define  more 
closely  the  obligations  which  we  are  to  undertake. 

Having  said  this,  it  seems  to  me  that  the  excessively  cautious  form  of  the  Draft 
before  us,  in  which  the  High  Contracting  Parties  agree  to  recognise  as  highly  desirable 
the  adoption  of  the  measures  contemplated,  might  with  advantage  be  replaced  by  a 
more  definite  obligation,  on  the  model  of  those  contained  in  the  Conventions  on  Freedom 
of  Transit  and  on  Navigable  Waterways.  In  the  opinion  of  the  Italian  Delegation, 
however,  the  principles  laid  down  in  Article  4  call  for  more  careful  treatment;  in  par- 
ticular, the  first  paragraph  of  this  article  is  of  great  importance.  These  principles 
affect  several  aspects  of  the  economic  policies  of  many  countries,  and  these  policies 
cannot  be  modified.  We  must  point  out  that  no  country  would  be  bound  to  modify 
its  economic  policy  solely  in  order  to  conform  to  the  theory  of  perfect  equality,  espe- 
cially in  view  of  the  fact  that,  in  other  points  in  all  these  draft  Conventions,  many  other 
exceptions  to  this  theory  have  arisen.  The  provisions  of  this  article  are  the  result  of 
long  discussions,  and  finally  of  one  of  those  compromises  which  have  rendered  possible 
the  Conventions  which  we  are  discussing.  In  the  interest  of  the  goal  at  which  we  are 
all  aiming,  the  Italian  Delegation  ventures  to  draw  the  attention  of  this  assembly  to 
the  dangers  inherent  in  the  above-mentioned  principles,  by  expressing  the  wish  that 
these  principles  should  be  left  untouched  except  as  regards  form,  or  in  order  to  define 
more  exactly — and  Italy  considers  this  necessary — the  justifiable  exceptions  which 
appear  at  the  end  of  the  paragraph.  The  application  of  these  provisions,  if  not  left 
to  the  free  interpretation  of  each  country,  might  be  thwarted  by  certain  systems  of 
law  which  could  not  be  modified  without  gravely  injuring  economic  situations  based 
on  facts  of  a  different  nature  and  the  result  of  long  experience.  You  are  aware  that 
the  laws  which  deal  with  the  policies  of  railway  rates  has  not  been  merely  improvised; 
it  is  not  empirical,  and  it  could  not  be  changed  from  day  to  day,  however  great  might 
be  the  desire  to  adopt  principles  of  uniformity. 

The  second  paragraph  of  this  article  merely  repeats  the  principle  laid  down  in  the 
International  Convention  on  Railway  Transport,  and  it  is  to  be  hoped  that  those 
countries  which  are  not  yet  parties  to  this  Convention  will  not  raise  difficulties  in  this 
respect.  With  regard  to  the  rest,  the  Italian  Delegation  considers  that  everybody  will 
be  in  agreement. 

Finally,  this  Delegation  desires  to  submit  to  the  favourable  consideration  of  the 
assembly  a  proposal  which  would  not  go  beyond  the  limits  of  the  Convention,  and  the 
object  of  which  would  be  to  bind  any  State  which  may  decide  to  electrify  a  line  on  the 
frontier,  to  assist  as  far  as  possible  a  neighbouring  State  which  might  do  the  same, 
but  which  might  be  in  difficulties  through  an  insufficient  supply  of  the  necessary  power. 
From  the  point  of  view  of  international  communications  it  would  indeed  be  a  great 
pity  if  the  development  of  this  new  means  of  traction,  the  great  usefulness  of  which  is 
undeniable,  were  hindered  through  lack  of  electrical  power,  if  the  latter  could  be 
granted  to  a  poor  country  by  a  neighbouring  country  which  had  an  abundant  supply 
of  it, 

The  Italian  Delegation  therefore  expresses  the  sincere  desire  that  the  work  of  the 
Conference  may  shortly  bring  forth  all  the  fruits  which  may  be  expected  from  the 
reconstruction  of  communications  and  the  development  of  relations  between  nations, 
which  would  hasten  the  march  towards  the  common  goal, — the  consolidation  of  Peace 
for  the  benefit  of  progress  and  civilisation. 
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M.  CARLIN  (Switzerland;  speaking  in  French).  —  The  Swiss  Delegation  thinks 
that  it  should  now  take  part  in  the  general  discussion  on  the  Convention  regarding  the 
international  regime  of  railways.  The  Federal  Government  is  only  too  glad  to  give 
its  support  to  the  provisions  contained  in  the  Draft  Convention.  Nevertheless,  in  its 
capacity  as  the  authority  entrusted  with  the  duty  of  organising  and  supervising  the 
International  Offices  now  existing  at  Bern,  it  must  now  call  attention  to  the  following 
facts  : 

Article  24  of  the  Covenant  lays  down  that  there  shall  be  placed  under  the  direction 
of  the  League  oil  international  bureaux  already  established  by  general  treaties  if  the  parties 
to  such  treaties  consent. 

The  Swiss  Delegation  will  therefore  welcome  any  provision  which  is  in  conformity 
with  the  spirit  of  this  article;  that  is  to  say,  the  Swiss  Government  will  agree  to  the 
placing  of  the  international  offices  at  Bern  under  the  direction  of  the  League  of  Nations, 
as  soon  as  all  the  States  Members  of  the  Unions  for  which  these  offices  have  been  created 
shall  have  given  their  consent. 

In  virtue  of  these  considerations  the  Swiss  Delegation  intends  to  submit  a  written 
amendment  to  Article  6  of  the  Convention. 

M.  von  der  LEYEN  (Germany;  speaking  in  French).  —  The  Draft  International 
Convention  on  Railways  is  distinguished  from  the  Conventions  which  have  hitherto 
been  dealt  with,  in  that  it  does  not  concern  universal  means  of  transport,  but  only  the 
railways  of  connected  territories.  It  would  thus  be  impossible  to  conclude,  for  example, 
Conventions  between  European  and  American  or  Australian  railways.  This  is 
equally  valid  as  regards  the  special  Conventions  provided  for  in  Article  4.  Several  of 
these  special  Conventions  have  been  concluded  between  European  railways.  I  need 
only  recall  the  International  Union  of  German  Railways,  established  in  1846,  which 
includes  not  only  the  German  railways  but  also  those  of  Austria,  Hungary,  the  Nether- 
lands, Roumania  and  a  part  of  the  former  Russian  railways;  by  means  of  this  Union, 
many  of  the  desiderata  mentioned  in  Articles  1  to  3  have  already  been  accomplished. 
The  Union  has  already  been  in  existence  for  seventy- five  years. 

Since  the  conclusion  of  the  Bern  Convention  on  October  14th,  1890,  the  greater 
part  of  the  European  railways  form  a  unit  by  which  all  the  conditions  provided  for  in 
Articles  1  and  2  are,  or  will  be,  realised,  and  even  exceeded.  This  Convention  covers 
most  European  railways,  and  also  the  Russian  and  Asiatic  Russian  lines.  The  total 
length  of  those  lines  is  270,000  kilometres, — more  than  a  quarter  of  the  total  mileage 
of  all  the  railways  in  the  world.  This  Convention  is  not  mentioned  in  the  Draft  Conven- 
tion. The  explanation  given  upon  page  88  of  the  Green  Book  (1)  contains,  however, 
the  following  recommendation  : 

The  League  of  Nations  will  not  succeed  in  its  mission  by  making  a  clean  sweep  of  all  that 
has  gone  before,  but  only,  on  the  contrary,  by  setting  its  seal  upon  every  effort  which  has 
already  been  made  towards  the  cause  of  international  co-operation  and  the  achievement  of 
the  task  now  set  before  the  League.  It  should  lend  its  support  to  the  maintenance,  in  their 
integrity,  both  as  regards  their  methods  and  their  field  of  activity,  of  any  existing  organi- 
sations of  proven  worth,  such  as  that  created  by  the  Convention  of  Bern  of  October  14th,  1890. 

This  leads  to  the  presumption  that  this  Convention  is  to  be  maintained  to  the  full 
extent  of  its  scope  and  provisions,  and  that  the  organisation  which  it  provides  is  to 
remain  intact  in  its  present  form,  and  is  not  to  be  brought  into  relation  with  the  League 
of  Nations  except  in  so  far  as  its  annual  reports  are  henceforward  to  be  communicated 
to  the  League.  This  provision  is  also  in  conformity  with  Article  366  of  the  Treaty  of 
Versailles,  which  provides  expressly  that  the  Convention,  and  any  subsequent  additions 
to  it,  shall  be  maintained  in  the  first  place  for  a  period  of  five  years,  and  that,  after  the 
lapse  of  that  period,  its  terms  should  be  revised.  Arrangements  had  already  been 
made  before  the  war  for' such  a  revision,  but  the  war  prevented  it  from  taking  place. 
Other  reasons  which  render  it  necessary  have  arisen  as  a  consequence  of  the  war. 
Certain  of  the  Contracting  Parties  to  this  Convention  no  longer  possess  the  same  extent 
of  territory,  and  their  railways  have  been  allocated  to  other  new  States.     Moreover, 


(1)  See  p.  209. 
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the  financial  provisions  of  the  Bern  Convention  require  revision,  by  reason  of  the 
present  state  of  the  rates  of  exchange.  As  I  have  already  said,  all  the  European  States, 
with  the  exception  of  Spain,  Portugal,  Turkey,  Greece  and  Great  Britain,  adhered  to 
the  Bern  Convention.  It  would  certainly  be  desirable  that,  when  it  is  revised,  or 
even  before,  all  the  Continental  States  should  take  the  necessary  steps  to  accede  to  the 
Convention.  In  my  belief,  the  Contracting  Parties  to  the  Convention  would  certainly 
welcome  such  a  request.  As  regards  Great  Britain,  the  situation  is  somewhat  different; 
there  does  not  yet  exist  any  direct  communication  by  rail  or  train-ferry  between  the 
Continent  and  Great  Britain.  Moreover,  I  believe  that  the  position  of  British  railways 
as  regards  civil  law  is  different  from  that  of  the  railways  in  the  States  forming  part  of 
the  Bern  Convention.  These  difficulties  are,  however,  not  insurmountable,  and  I 
venture  to  remind  you  that  at  a  meeting  of  the  International  Law  Association  held  in 
Berlin  about  ten  years  ago,  the  representatives  of  British  jurisprudence  present 
expressed  their  great  desire  that  Great  Britain  should  adhere  to  the  Bern  Convention. 

It  seems  to  me  clear  that  the  proposed  revision  cannot  alter  the  principles  of  the 
Convention.  I  may  remind  you  that  at  the  first  Revisional  Conference,  held  in  Paris 
in  1896,  the  President,  M.  Alfred  Picard,  the  famous  compatriot  of  the  French  Delega- 
tion, expressly  declared  in  the  Preamble  that  as  the  provisions  of  the  International 
Convention  had  proved  their  worth,  it  would  be  well  to  refrain  from  making  any  fun- 
damental changes. 

The  Bern  Convention  in  its  present  form  only  applies  to  the  carriage  of  goods;  it 
will  therefore  have  to  be  extended  in  order  to  include  the  transport  of  passengers  and 
luggage,  as  well  as  mentioned  in  Article  2  of  the  Draft.  You  know,  of  course,  that 
as  early  as  1911  an  International  Draft  Convention  for  the  transport  of  passengers  and 
luggage  was  drawn  up  with  the  collaboration  of  all  the  States  interested  in  the  Inter- 
national Bern  Convention;  this  Draft  only  requires  to  be  approved,  and  could  easily 
be  inserted  in  the  existing  Convention, — indeed,  provision  was  made  upon  the 
occasion  of  the  revision  in  1915. 

The  other  States  of  the  world  would,  of  course,  have  to  be  left  free  to  conclude  similar 
agreements  amongst  themselves. 

Article  3  of  Annex  4  expresses  the  desire  that  the  Contracting  Parties  should  also 
come  to  an  agreement  on  the  subject  of  certain  technical  questions  touching  the  ope- 
ration of  railways.  As  far  as  most  European  railways  are  concerned,  this  recommen- 
dation was  fulfilled  by  the  Technical  Conventions  of  May  15th,  1896,  and  May  18th, 
1907.  Article  282,  Section  4  of  the  Treaty  of  Versailles,  which  gives  a  list  of  the  Inter- 
national Conventions  which  are  to  remain  in  force,  particularly  mentioned  the  Conven- 
tion referred  to  above,  while  Article  370  compels  Germany  also  to  adhere  to  this  Conven- 
tion. I  do  not  wish  to  enter  into  the  details  of  such  Technical  Conventions;  M.  Etienne 
has  already  spoken  of  them.  They  still  give  rise  to  great  financial  difficulties.  I 
would  only  remind  you  of  the  differences  in  the  width  of  gauge,  the  unification  of  which 
would  give  rise  to  very  great  expense.  I  do  not  think  it  is  probable  that  these  non- 
European  States  whose  railways  are  not  of  the  so-called  "standard"  gauge  of  the  Euro- 
pean railways  will  decide  to  expend  considerable  sums  for  this  purpose.  Certain  results 
were  obtained  through  an  attempt  made  before  the  war  on  the  Australian  railways, 
but,  so  far  as  I  know,  it  has  not  hitherto  been  possible  to  put  these  to  practical  use  on 
account  of  the  great  financial  difficulties  involved. 

While  the  Draft  Convention  is  in  general  confined  to  the  expression  of  a  desire  for 
the  unification  of  international  equipment,  paragraph  2  of  Article  4  contained  the 
following  text,  which  is  a  definite  one  : 

The  aforementioned  conventions  shall  also  provide  that  transport  rates  be  calculated 
in  accordance  with  the  tariffs  legally  in  force  and  duly  published,  and  that  any  private  agree- 
ment having  as  its  object  the  granting  of  rebates  to  one  or  more  consignors  shall  be  expressly 
forbidden  and  considered  null  and  void. 

This  ruling,  which  raises  a  very  serious  question,  is  taken  from  Article  11  of  the 
Convention  of  Bern,  which,  however,  refers  only  to  rates  for  international  traffic;  in  1886 
all  the  Contracting  Parties  refused  to  curtail  their  liberty  as  regards  the  regulation  of 
home  traffic,  and  declared  that  these  provisions  were  to  be  found  in  the  regulations  for 
home  traffic  in  every  country.     The  League  of  Nations  would  therefore  have  the  right 
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to  interfere  in  the  sovereignty  of  different  States  on  the  question  of  fixing  tariffs,  which 
has  always  been  left  to  the  sovereignty  of  the  different  States.  It  will  not  be  easy  to 
exercise  these  rights,  and  it  appears  extremely  doubtful  to  me  whether  a  number  of 
non- European  States  would  be  inclined  to  submit  to  such  a  ruling.  A  similar  ruling  is, 
however,  already  in  force  for  traffic  between  the  different  States  of  the  United  States 
(Inter- State  Commerce)  in  conformity  with  the  Inter-State  Commerce  Act;  but,  as 
regards  home  traffic,  this  ruling  has  not  been  carried  out  everywhere.  1  do  not  know 
how  the  matter  stands  as  regards  the  railways  of  South  America,  Asia,  and  elsewhere. 

The  German  Delegation  is  in  a  position  to  declare  itself  in  agreement  with  this  ruling, 
which  is  already  incorporated  in  our  regulations  for  transport  ( Verkehrsordnung). 

The  German  Delegation  has  no  objections  of  any  importance  to  the  other  proposals 
contained  in  the  Draft,  if  it  is  understood  that  the  Convention  of  Bern  would  be  main- 
tained in  its  present  form  and  enlarged  in  conformity  with  the  provisions  which  it 
already  contains.  When  the  time  comes  for  discussing  details,  certain  changes  may 
be  found  desirable,  and  may  perhaps  be  the  subject  of  special  deliberations;  but  as 
regards  the  general  principles  of  the  Draft  Convention,  the  German  Delegation  declares 
that  it  agrees  to  them,  and  is  of  opinion  that  as  a  result  of  this  Convention  the  economic 
relations  of  all  States  will  experience  a  very  desirable  improvement. 

The  meeting  adjourned  at  12.50  p.m. 


FIFTEENTH  MEETING  OF  THE  CONFERENCE 

(Thursday,  March  31st,  1921,  at  11.30  a.m.) 


GENERAL   DISCUSSION    (CONTD.)   —   LIST   OF    MEMBERS    OF    RAILWAYS    COMMITTEE 

The  meeting  opened  with  M.  Hanotaux,  President,  in  the  Chair. 

GENERAL  DISCUSSION  (contd.) 

The  PRESIDENT  (speaking  in  French).  —  We  will  resume  the  general  discussion 
on  the  Railways  Convention. 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  The  regulations  of  the 
International  Regime  of  Railways  are  of  great  importance  to  Brazil.  This  is  not  because 
our  country  is  at  this  moment  served  by  railway  systems  already  connected  with  those 
of  neighbouring  countries,  but  because  in  a  not  far  distant  future  the  Brazilian  railways 
will  necessarily  form  the  shortest  means  of  communication  between  the  greater  part 
of  tbe  Atlantic  coast  and  that  of  the  Pacific.  It  may  safely  be  said  that  the  Brazilian 
railway  system  is  called  upon  to  play  a  great  part  as  regards  relations  between  Europe 
and  most  of  the  countries  of  South  America.  When  the  basins  of  our  great  rivers  are 
connected  with  each  other  by  rail,  Brazil  will  certainly  be  the  great  centre  of  communi- 
cations within  the  continent,  and  the  international  importance  of  our  railways  will 
be  very  considerable.  For  this  reason  the  Draft  Convention  which  has  been  sub- 
mitted to  us  concerns  our  country  very  closely. 

The  authors  of  this  Draft  have  shown  great  wisdom.  They  have  not  lost  sight  of 
geographical  differences,  and  they  have  left  the  contracting  parties  very  extensive  free- 
dom to  conclude  inter  se  conventions.  The  scheme  permits  of  all  combinations  between 
neighbouring  countries  which  can  be  achieved  without  any  prejudice  to  the  general 
interest. 

Brazil,  then,  considers  the  Draft  acceptable,  but  we  must  not  go  further.  The 
situation  of  the  countries  of  South  America  as  regards  railways,  and  particularly  that 
of  Brazil,  is  very  different  from  the  European  situation  or  from  that  of  North  America. 
With  us  the  railway  problem  presents  difficulties,  both  economic  and  financial,  which 
in  Europe  have  not  to  be  overcome.  It  will  be  enough  for  me  to  remind  you  that 
Brazil  is  still  passing  through  a  period  of  construction, — a  difficult  period  for  us.  There 
is  scarcity  of  labour,  there  is  insufficiency  of  capital;  raw  material  must  be  imported 
from  distant  countries,  bridges,  viaducts  and  so  forth  are  constantly  required  in  a 
country  which  abounds  in  natural  difficulties  of  every  kind.  It  is  true  that  we  already 
possess  nearly  30,000  kilometres  of  line  in  operation,  and  this  undoubtedly  marks 
considerable  effort.  But  what  is  this  figure  compared  with  what  must  be  attained  in 
order  to  connect  all  the  points  in  a  vast  territory  of  8,50Q,000  square  kilometres? 

You  will  understand,  then,  how  difficult  it  would  have  been  for  us  to  agree  to  any 
Convention  which  is  not  restricted  to  generalities.  I  must  add  that  the  Brazilian  rail- 
ways are  not  yet  all  connected  with  each  other;  that  of  the  State  of  Rio  Grande  do  Sul 
is  the  only  one  which  touches  the  frontier.  This  was  the  first  occasion  necessitating 
an  agreement  between  Brazil  and  Uruguay  for  the  purpose  of  regulating  the  carriage 
by  rail  of  goods  coming  from  one  or  the  other  country  or  simply  in  transit.  This  agree- 
ment was  signed  at  Rio  de  Janeiro  on  May  15th,  1913. 
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These  few  indications  are  enough  to  prove  to  you  the  anxieties  which  attend  and  the 
very  legitimate  interests  which  must  govern  our  consideration  of  the  Draft  of  the 
Convention  on  the  International  Regime  of  Railways. 

The  first  two  articles  contain  very  practical  conditions  which  should  be  adopted 
wherever  possible.  Article  3  concerns  the  mutual  employment  of  rolling-stock.  Whilst 
recognising  that  it  is  very  desirable  that  the  Contracting  Parties  should  adopt  all  mea- 
sures, including  technical  provisions,  calculated  to  permit  and  facilitate  the  mutual 
use  as  well  as  the  exchange  of  their  rolling-stock,  we  must  state  that  we  cannot  accept 
this  condition  except  as  a  simple  indication,  a  recommendation,  according  to  the  word- 
ing of  the  Draft  itself.  We  sincerely  regret  that  we  cannot  share  the  view  of  the  Italian 
Delegation  upon  this  subject. 

It  would  perhaps  be  of  interest  if  I  tell  you  that  though  the  technical  conditions 
on  certain  of  our  lines  are  uniform,  this  uniformity  does  not  yet  extend  to  the  whole 
of  our  lines.  I  may  add  that  at  present  rolling-stock  is  exchanged  only  upon  a 
limited  portion  of  the  lines.  You  will  see  from  this  alone  that  the  aim  before  us,  the 
complete  unification  of  the  railways  which  cross  the  same  continent,  has  not  yet  been 
attained  in  the  largest  country  of  South  America.  I  therefore  venture  to  urge  you  to 
restrict  yourselves  to  the  general  terms  which  have  been  proposed  to  us. 

Article  4  of  the  Draft  contains  very  useful  suggestions,  which  we  can  accept;  but 
we  should  be  glad  if  this  article  were  completed.  In  Brazil  there  are  no  tariffs  based 
upon  the  origin  of  goods.  The  transport  of  passengers  is  carried  on  under  complete 
conditions  of  equality,  whether  they  are  Brazilians  or  foreigners.  There  is  nothing 
in  this  article,  therefore,  contrary  to  the  general  practice  of  our  country.  We  do  not 
see  any  difficulty  in  agreeing  that  the  special  Conventions  which  the  High  Contracting 
Parties  are  called  upon  to  establish  should  contain  stipulations  expressly  forbidding  the 
concession  of  facilities  or  the  establishment  of  tariffs...  which  would  depend  upon...  the  flag 
or  ownership  of  the  vessels  which  have  been  or  are  employed  before  or  after  their  transport 
by  rail.  This  is  a  very  just  principle,  and  we  give  our  full  adherence  to  it.  We  wish, 
however,  that  Article  4  had  been  completed  in  the  sense  that  the  special  Conventions 
should  provide  for  an  exception  to  this  principle  in  cases  where  the  owner  or  the  char- 
terer of  the  vessels  should  establish  differential  freight  tariffs  based  upon  the  nationality 
or  the  ownership  either  of  the  consignor  or  the  consignee. 

We  are  faced  here  with  the  same  circumstances  as  apply  in  the  case  of  Article  2  of 
the  Transit  Convention,  which  gave  rise  to  the  addition  proposed  by  the  Brazilian 
Delegation  (1).  This  reservation,  again,  seems  to  us  quite  justifiable.  In  our  opinion 
it  is  in  conformity  with  the  spirit  and  the  letter  of  Article  23  (e)  of  the  Covenant. 

The  foregoing  remarks  are  a  summary  of  the  ideas  suggested  to  us  by  the  Draft 
Convention.  Naturally,  minor  alterations  will  need  to  be  introduced  in  order  to  bring 
the  Draft  more  into  accord  with  the  Transit  Convention.  At  the  same  time,  allowance 
will  have  to  be  made,  when  Article  11  is  drafted,  for  the  provisions  already  drawn  up 
concerning  the  powers  of  the  Advisory  and  Technical  Committee  on  Communications 
and  Transit. 

One  final  remark  and  I  will  conclude.  As  soon  as  a  problem  of  international  life 
arises  and  a  solution  is  contemplated,  an  inevitable  succession  of  questions  immediately 
appears,  each  constituting  an  essential  element  of  the  problem  which  has  been  consi- 
dered. This  is  the  case,  for  example,  with  fuel  in  connection  with  the  problem  of  com- 
munications. Transport  by  rail  implies  the  necessity  for  fuel.  But  there  are  countries 
where  considerable  traffic  must  be  carried  by  rail  and  which  nevertheless  have  no  fuel. 
Others,  more  favoured  by  Nature,  have  an  abundance  of  such  fuel.  The  former  are 
obliged  to  purchase  from  the  latter  this  fuel  which  is  indispensable  for  the  running  of 
their  locomotives.  As  railway  traffic  varies,  then,  according  to  the  distribution  of  raw 
materials,  and  as  this  in  its  turn  is  unequal,  it  appears  highly  desirable  in  the  general 
interest  that  those  who  have  the  good  fortune  to  possess  raw  materials  should  grant 
favourable  conditions  to  those  who  are  in  need  of  them. 

It  is  certainly  not  possible  to  stop  to  consider  this  question  here;  it  is  obviously 
of  a  commercial  nature.     But  it  is  so  closely  connected  with  the  working  of  that  gnat 


(1)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  pp.  58, 
183,  191  and  255. 
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instrument  for  the  exchange  of  goods,  the  railways,  that  it  would  perhaps  he  necessary 
to  bring  it  to  the  notice  of  those  who  are  to  continue  the  work  of  the  Conference;  in  our 
opinion  this  would  only  be  the  logical  consequence  of  the  programme  which  has  been 
submitted  to  us. 

It  is  in  a  spirit  of  international  solidarity,  of  loyal  and  active  collaboration  that 
we  venture  to  draw  your  attention  to  these  aspects  of  the  most  complicated  problem 
alluded  to  in  Article  23  of  the  Covenant.  This  is  our  point  of  view  and  our  wish. 
We  are  all  animated  with  the  same  desire  for  the  success  of  the  efforts  of  this  Con- 
ference. I  will  thus  terminate  with  the  words  sursum  corda,  and  now  let  us  work  for 
the  common  good. 

M.  ORTUNO  (Spain;  speaking  in  French).  —  I  have  asked  our  President,  whose 
courtesy  we  know  so  well,  to  allow  me  to  speak  to  you  on  three  questions  of  international 
importance  with  which  Spanish  opinion  has  for  long  been  occupied.  These  three  ques- 
tions are,  in  the  first  place,  the  "direct"  line  Pyrenees-Madrid- Algeciras;  in  the 
second,  the  gauge  of  the  Spanish  lines;  in  the  third,  the  situation  of  Spain  with  regard 
to  the  Bern  Convention.  I  thought  that  it  might  be  desirable  for  me  to  give  the 
Members  of  the  Conference  on  Communications  and  Transit  certain  information  on 
these  points. 

The  scheme  for  the  direct  line  Pyrenees-Madrid- Algeciras  is  completed  as  regards 
the  section  between  the  frontier  and  Madrid,  and  has  reached  the  stage  of  a  preliminary 
draft  scheme  for  the  section  Madrid-Toledo-Seville-Algeciras.  You  will  see  how 
much  that  means  from  the  point  of  view  of  universal  transit;  henceforward  Spain  will 
become  more  and  more  the  country  through  which  transit  must  necessarily  pass 
between  Central  and  Western  Europe  and  Africa  and  America.  The  length  of  the 
line  will  be  very  greatly  reduced;  instead  of  the  641  kilometres  of  the  present  line 
Irun-Burgos-Valladolid-Madrid,  the  new  line  will  be  only  410  kilometres  long.  The 
maximum  gradient  will  be  2  %  and  the  minimum  curve-radius  400  metres.  The  line 
will  be  operated  by  electric  traction  with  a  continuous  current  of  3,000  volts,  and  the 
distance  will  be  covered  in  6  or  7  hours  instead  of  12  hours.  As  regards  the  line  from 
Madrid  to  Algeciras,  via  Seville  and  Toledo,  the  total  length  of  line  will  be  630  kilometres 
instead  of  744,  and  the  time  taken  will  be  from  8  to  9  hours.  The  maximum  gradient 
will  be  1.5  per  cent.,  the  minimum  curve-radius  600  metres;  the  system  of  traction  will 
be  electric.  The  total  length  of  this  line  will  thus  be  1,040  kilometres  instead  of  1,385. 
At  the  moment  various  half-way  solutions  are  being  considered  which  would  include  the 
utilisation  of  certain  lines  already  in  operation.  This  question  is  of  importance  to  all 
those  who  are  here,  since  it  is  in  conformity  with  the  fundamental  aims  of  the  Con- 
ference. 

The  second  question  particularly  concerns  Spain,  and  on  account  of  it  we  have  been 
obliged  to  submit  an  amendment  to  Article  3  of  the  Draft  Railway  Convention  which 
we  have  before  us.  You  will  understand  why  Spain  does  not  decide  to  make  a  change 
at  once;  she  does  not  do  so  because  she  does  not  believe  it  possible. 

In  Spain  the  stipulations  in  force  to-day  with  regard  to  railway  traffic  are  in  no  way 
opposed  to  the  principles  of  the  Draft  Convention  on  the  International  Regime  of  Rail- 
ways which  we  are  now  discussing.  The  only  limitations  to  freedom  of  transit  are  those 
imposed  upon  us  by  the  capacity  and  technical  conditions  of  our  railways,  and  by  the 
measures  rendered  necessary  for  protection  against  smuggling.  There  is  absolute 
equality  of  treatment  in  Spain,  with  no  discrimination  as  regards  flag,  country  of  origin, 
starting-point  or  destination,  either  for  passengers  or  for  goods.  We  know,  of  course, 
that  there  exists  a  difficulty  of  a  technical  nature  which  prevents  the  rolling-stock  of 
Central  and  Western  Europe  from  running  on  the  railways  of  the  Iberian  Peninsula. 
That  this  is  impossible  is  due  to  the  fact  that  the  normal  Spanish  gauge  is,  as  every  one 
knows,  23  centimetres  wider  than  the  European  gauge.     The  same  is  true  for  Portugal. 

The  regulations  governing  the  construction  and  operation  of  the  Spanish  railways 
were  drawn  up  in  1844,  and  it  was  then  that  the  width  of  the  gauge  was  fixed  at  6  feet, 
— the  difference  is  thus  explained,  since' the  Spanish  foot  is  28  centimetres  in  length 
instead  of  24  centimetres;  that  is  to  say,  the  width  of  the  gauge  was  fixed  at  1.736 
metres  from  rail  to  rail.  It  was  considered  that  transport  capacity  and  the  stability 
of  express  trains  would  thus  be  increased.     But  this  wide  gauge  means  that  curves 
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must  be  made  with  a  larger  radius,  and,  in  a  country  whose  topographical  features  are 
as  varied  as  is  the  case  in  Spain,  this  involves  much  greater  initial  expenditure.  The 
gradient  has  often  to  be  increased,  to  the  detriment  of  the  carrying  capacity,  which  it 
was  intended  to  increase,  and  this  capacity  is  decreased  by  the  fact  that  the  loading- 
gauge  adopted  differs  little  from  that  of  the  rest  of  Europe;  in  a  word,  the  topography 
of  the  country  has  disappointed  our  anticipations.  It  is  clear,  then,  that  this  difference 
in  gauge  involves  inevitable  technical  as  well  as  economic  difficulties,  and  difficulties 
of  general  circulation  between  the  system  of  the  Iberian  Peninsula  and  that  of  the  rest 
of  Western  and  Central  Europe. 

No  doubt  it  is  possible  to  change  the  Spanish  gauge  to  the  normal  European  gauge. 
Gauges  were  narrowed  long  ago  in  other  countries.  We  may  mention  Canada,  where 
the  Grand  Trunk  and  the  Great  Western  were  constructed  with  a  gauge  of  1.678  metres. 
The  former  company  made  the  change  on  its  main  line,  more  than  900  kilometres  in 
extent,  in  the  night  of  October  3rd,  1873;  but  it  had  to  employ  several  years  in  the 
requisite  preliminary  work.  In  the  U.  S.  A.,  the  transformation  of  the  16,030  kilo- 
metres of  lines  in  the  South,  on  which  the  gauge  was  reduced  from  1.525  metres  to 
1.448  metres,  an  extent  of  77  millimetres,  was  also  effected  very  rapidly,- -after  along 
period  of  preparation,  however.  The  final  operation  began  on  May  21st,  1886,  and 
the  trains  were  again  running  on  June  2nd  following.  In  England  the  Great  Western 
Railway  constructed  its  first  line  from  London  to  Bristol  with  a  gauge  of  2.135  metres. 
In  1867  this  company's  system  had  2,300  kilometres  of  this  gauge,  several  sections  of 
which,  however,  had  a  third  rail  allowing  standard-gauge  trains  to  run  on  these  lines. 
The  work  of  changing  this  line  to  the  standard  gauge  of  1.435  metres  was  begun  in  1869. 
In  1892  there  were  still  270  kilometres  of  line  of  the  2.135  metre  gauge.  In  order  to 
transform  this  remaining  length  of  line,  traffic  on  the  section  was  entirely  suspended 
on  Saturday,  May  21st  and  Sunday,  May  22nd,  1892.  Despite  the  rapidity  of  this  final 
operation,  the  complete  transformation  of  these  2,300  kilometres  of  line  took  no  less 
than  23  years. 

In  Spain  the  change  would,  I  think,  be  very  much  more  difficult  than  in  the  countries 
to  which  I  have  referred.  The  American  and  Canadian  lines  and  most  of  the  Great 
Western  were  double  track,  whereas  in  Spain  we  have  only  very  short  distances  of 
double  track.  It  must  be  remembered  also  that  in  the  countries  mentioned  the  lines 
which  had  to  be  changed  were  exceptional  cases;  in  changing  them,  therefore,  substan- 
tial advantages  accrued,  and  these  lines  were  put  into  communication  with  the  other 
railway  systems  of  the  country.  In  Spain  the  difficulties  during  the  period  of  trans- 
formation would  be  very  considerable.  In  order  to  put  a  line, — for  example,  the  line 
from  Barcelona  to  the  frontier — in  direct  connection  with  the  French  lines,  communi- 
cation between  this  line  and  the  rest  of  Spain  would  be  interrupted  for  several  years. 
I  cannot  even  discuss  the  solution  of  having  recourse  to  a  third  rail,  which  was  fully 
examined  long  ago  and  finally  rejected.  I  do  not  intend  to  enter  into  technical  consi- 
derations on  this  point;  everyone  here  is  acquainted  with  them. 

What  would  be  gained  by  this  change  of  gauge?  It  would  bring  no  benefit  within 
the  country  itself.  The  benefit  would  be  reaped  only  by  a  certain  portion  of  the  inter- 
national traffic  which  passes  by  the  French  frontier;  on  the  other  hand  the  change 
would  mean  the  complete  isolation  of  Portugal,  and  could  not  take  place,  therefore, 
without  a  previous  agreement  with  our  neighbours,  who  indeed  adopted  our  gauge  with 
the  very  object  of  avoiding  difficulties  of  communication  with  us.  As  regards  the  bene- 
fits which  Spain  would  secure,  an  idea  of  these  may  be  formed  from  the  statistics  of 
passenger  and  goods  traffic  via  the  French  frontier.  In  normal  times,  shortly  before 
the  war,  the  number  of  passengers  who  crossed  from  France  to  Spain  and  vice  versa  by 
the  two  present  lines, — Cerbere-Port  Bou  and  Hendaye-Irun,  represented  a  proportion 
of  1.84  per  cent  of  the  total  passengers  carried  on  the  main  lines — 12,000  kilometres 
in  length — in  the  interior  of  Spain.  It  should  be  recalled,  too,  that  as  a  rule  not  all 
passengers  who  crossed  the  frontier  would  avoid  changing  trains  under  the  new  con- 
ditions, since  the  new  system  would  only  apply  to  direct  express  and  de  luxe  trains, 
the  traffic  on  which  represents  some  15  per  cent  of  the  total  traffic  of  passengers  to 
the  frontier,  that  is  to  say,  less  than  1.3  per  thousand  of  the  total  number  of  passengers 
carried  on  the  Spanish  railways. 

Then  as  regards  the  goods  traffic;  shortly  before  the  war,  exports  and  imports  by  the 
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two  international  lines  amounted  to  322,879  tons.  This  will  increase,  though  certainly 
not  to  any  very  great  extent,  when  the  three  new  trans- Pyrenean  lines  are  open  for 
traffic.  If  this  international  traffic  is  compared  with  the  total  goods  traffic  within 
Spain,  which  amounts  to  21,650,755  tons,  it  is  clear  that  the  proportion  is  not  even 
1.5  per  cent,  and  is  still  further  reduced  when  it  is  remembered  that  not  all  goods  would 
pass  the  frontier  without  transhipment;  even  if  this  were  so  as  regards  all  exports, 
which  mainly  consist  of  natural  products,  a  considerable  proportion  of  the  imports, 
being  manufactured  goods,  would  have  to  be  unloaded  for  customs  purposes. 

Spain  might  in  addition  have  to  fear  that  the  inequality  which  periodically  arises 
between  the  amount  of  her  exports  and  her  imports  might  occasion  exceptional  demands 
for  rolling-stock  beyond  her  frontier;  she  would  thus  find  it  difficult  to  meet  her  internal 
traffic  requirements.  Apart  from  this  consideration,  which  is  of  very  great  importance, 
serious  difficulties  connected  with  such  a  change  of  gauge  would  arise  from  the  change 
itself;  such  as  the  very  considerable  cost  of  the  necessary  work  and  the  disorganisation 
in  internal  transport,  which  might  persist  for  many  years.  The  cost  of  this  work, 
which  was  under  consideration  in  1913,  amounted  to  1  milliard  pesetas,  and  to-day 
the  figure  would  be  considerably  higher;  at  present  prices  the  work  would  probably 
cost  double.  We  must  point  out  that  this  sum  would  produce  great  benefits  at  the 
present  time  if  it  were  employed  on  the  construction  of  a  double  track  where  such  does 
not  yet  exist,  or  on  perfecting  the  present  tracks,  improving  or  extending  equipment,  the 
construction  of  rolling-stock  to  meet  the  increase  of  traffic,  and  finally  on  the  construc- 
tion of  a  system  of  secondary  lines.  We  have  also  to  consider  the  construction — a 
matter  of  lasting  importance  to  us — of  a  direct  line  from  the  French  frontier  to  Madrid 
and  Algeciras,  the  cost  of  which,  as  we  have  stated,  would  be  exactly  1  milliard  pesetas. 

In  my  opinion  all  that  we  have  said  clearly  shows  that  the  Spanish  Government 
cannot  possibly  contemplate  transforming  its  railway  system  at  present  (this  phrase 
allows  some  hope  for  the  future),  in  spite  of  its  great  desire  to  facilitate  transit; 
it  will,  however,  carry  out  this  change  as  soon  as  the  circumstances  which  have  been 
mentioned  will  permit.  We  cannot  forget,  however,  that  Spain,  through  her  geograph- 
ical situation  at  the  extreme  end  of  Europe,  is  not  only  the  transit  country  for 
Portugal,  but  also  for  America,  where  there  are  many  nations  who  speak  in  common 
with  us  the  language  of  Cervantes  and  Camoens.  Moreover,  we  are  close  to  Africa.  At 
Gibraltar  a  distance  of  only  12  kilometres  separates  the  two  coasts.  We  think  of 
Dakar  when  we  think  of  South  Africa,  and  we  think  of  the  industrial  and  commercial 
development  of  the  whole  of  this  great  continent,  whose  northern  coasts  we  can  see 
from  our  own  coast,  and  which  extends  as  far  as  the  great  British  Dominion  of  Cape 
Colony,  which  some  future  day  will  see  united  by  railway  to  Tangiers. 

In  view  of  all  that  we  have  pointed  out,  the  Spanish  Delegation  has  presented  an 
amendment  to  Article  3  of  the  Convention  on  Railways,  to  the  effect,  as  you  will  note, 
that  Spain  cannot  at  present  agree  to  alter  the  gauge  of  her  lines. 

A  few  words  more,  if  you  will  permit  me,  upon  the  third  point, — our  accession  to 
the  Bern  Convention.  On  this  subject,  to  which  reference  has  so  often  been  made 
during  this  general  discussion,  I  will  venture  to  remark  that  negotiations  between  the 
Central  Office  at  Bern  and  the  Spanish  Government  have  been  proceeding  for  some 
time.  Recently,  in  August  1920,  the  Office  discussed  the  question  with  the  Spanish 
Minister  at  Bern,  who  then  informed  him,  in  October  1920,  that  he  had  been  instructed 
by  the  Minister  of  State,  by  Royal  Decree,  that  the  Note  of  the  Central  Office  dated 
August  29th,  1920,  had  been  communicated  for  consideration  by  the  Ministry  of 
Fomento  (Public  Works). 

I  may  say  that  the  Spanish  Government  is  considering  the  question  with  all  the 
interest  which  it  deserves,  in  order  to  be  able  to  overcome  the  difficulties  due  to  the 
fact  that,  in  pursuance  of  special  laws,  the  railways  are  at  present  conceded  to  private 
companies.  The  question  will  therefore  have  to  be  submitted  to  Parliament.  I  need 
not  add  that  the  Spanish  Delegation  is  most  anxious  to  see  the  realisation  of  the  desire 
which  has  been  expressed  that  Spain  should  accede  to  the  Bern  Convention,  which, 
in  principle,  honours  the  aspirations  of  the  Covenant,  since  it  represents  the  abolition 
of  frontiers  for  international  railway  traffic.  It  is  an  anticipation  of  the  work  of  the 
League  of  Nations,  and,  in  fine,  it  favours  that  freedom  of  transit  which,  in  a  word,  it 
is  our  fundamental  desire  to  attain. 
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M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  After  so 
many  speeches  it  is  perhaps  superfluous  to  dwell  any  further  on  the  importance  of 
means  of  transport.  I  will,  however,  venture  to  enumerate  a  few  of  their  duties. 
Means  of  transport  are  not  only  an  element  of  security  for  a  country,  but  also  a  creative 
agency  for  everything,  whether  material  or  ideal,  which  exists  in  this  world  of  ours. 
They  are  the  channels  through  which  material  and  ideal  products  are  distributed  as 
equitably  as  possible.  The  most  important  of  all  the  means  of  transport  are  railways; 
they  triumph  over  all  obstacles,  valleys  as  well  as  mountains. 

The  geographical  situation  of  our  country  is  such  that,  after  having  served  as  a 
barrier  against  invasion,  it  is  now,  and  always  will  be,  a  central  junction  for  transit 
between  East  and  West.  We  are  inspired  with  the  keenest  desire  to  serve  the  world 
in  the  matter  of  transit.  Nevertheless,  as  Sir  Francis  Dent  said  in  his  admirable  report, 
and  as  has  been  said  by  other  delegates,  we  must  not  neglect  the  vital  interests  of  our 
own  country  while  serving  the  common  cause.  Sir  Francis  Dent  very  rightly  pointed 
out  that,  as  regards  the  application  of  the  Convention,  there  will  be  difficulties  in  coun- 
tries where  the  railways  belong  to  the  State.  It  is  a  fact  that  in  those  countries  the 
construction  of  railways  has  called  for  sacrifices  from  the  tax-payers,  and  these  tax- 
payers demand  advantages  to  compensate  them  for  their  sacrifices.  1  would  draw  the 
attention  of  the  Conference  to  this  point  in  order  to  explain  certain  reservations  which 
it  is  our  purpose  to  make  regarding  the  application  of  the  Convention, — reservations 
which,  however,  will  only  affect  methods  of  procedure.  While  we  admit  freedom  of 
transit  and  the  principle  of  equality  in  connection  with  Members  of  the  League  of 
Nations,  we  ask  that  the  country  itself  should  be  assured  of  the  right  to  control  its  own 
rates  as  regards  imports,  exports,  and  transit.  Means  of  transport  are,  in  fact,  a  weapon 
in  the  economic  struggle.  Take  the  case  of  two  States  A  and  B,  whose  traffic  passes 
through  a  State  C  on  its  way  to  a  State  D.  A  and  B  are  competitors  in  respect  of  cer- 
tain products,  and  are  competing  to  conquer  the  markets  of  D.  If  you  allow  two  States 
to  compete  with  each  other  in  the  territory  of  a  third  State  on  their  way  to  a  fourth, 
how  can  you  forbid  the  country  C,  through  which  the  transit  takes  place,  to  protect 
itself  in  an  equitable  manner?  I  think  this  example  is  sufficient,  and  I  will  not  press 
the  question  further.  I  will  merely  state  that  our  country  is  inspired  by  the  principles 
laid  down  in  the  general  Convention  on  Railways.  We  accept  that  Convention  in  the 
form  in  which  it  has  been  drawn  up,  but  when  proposals  are  put  forward  with  a  view 
to  modifying  it,  either  in  form  or  in  substance,  we  shall  have  more  to  say  on  the  subject. 

I  will  conclude  by  recalling  the  words  spoken  by  our  President,  M.  Hanotaux,  at 
the  Geneva  Assembly,  when  he  was  deputed  to  report  on  those  questions  :  No  question 
is  more  important  from  the  point  of  view  of  technical  organisation  than  that  of  the  organi- 
sation of  communications.  A  little  later,  the  French  Prime  Minister,  M.  Briand,  on 
assuming  office,  expressed  himself  as  follows  in  Parliament  :  The  first  question  which 
calls  for  our  attention  is  that  of  communications,  the  necessity  for  free  transit,  and  the 
ability  to  re-establish  communication  between  peoples ;  while  at  the  same  time  the  British 
Prime  Minister,  Mr.  Lloyd  George,  said  that  every  country  is  in  a  state  of  unrest  owing 
to  the  lack  of  communications  between  peoples  and  the  difficulties  attending  the 
exchange  of  materials.  We  are  entirely  in  agreement  with  these  eminent  men;  we  all 
desire  to  accept  the  Convention,  but  with  the  reservations  which  I  have  mentioned. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  wish  first  of  all  to  thank 
the  Chairman  for  allowing  me  to  announce  to  the  Conference  our  intention  of  submit- 
ting to  it  an  amendment  on  the  Railways  Convention  with  the  object  of  defining  its 
method  of  operation. 

Before  attempting  to  give  a  general  explanation  of  this  amendment,  it  will  perhaps 
be  useful  to  review  what  was  done  before  the  war  in  the  matter  of  the  international 
regime  of  railways.  I  shall  not  touch  at  length  on  the  Bern  Convention;  persons  more 
competent  than  myself  have  already  done  so,  amongst  others  the  distinguished  Director 
of  the  Central  Office,  and  M.  von  der  Leyen  of  the  German  Delegation,  who  was  one  of 
the  authors  of  this  Convention.  I  would  only  lay  stress  on  the  value  of  the  Convention 
in  making  through  traffic  possible. 

We  of  the  new  nations  which  have  arisen  since  the  war  were  able  to  appreciate  the 
importance  of  this  Convention  at  a  time  when — at  least  temporarily — it  did  not  exist 
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so  far  as  we  are  concerned.  Since  the  war  the  new  States  have  not  considered  them- 
selves bound  by  it,  but  it  was  then  that  the  work  which  it  had  accomplished  began  to 
be  appreciated.  In  fact,  all  the  new  States  have  applied  it  in  the  form  of  tariff  agree- 
ments drawn  up  between  themselves.  Thus  the  Czecho-Slovak  Republic  at  its  very- 
creation  re-instituted  its  relations  with  its  neighbours  precisely  on  the  basis  of  the  Bern 
Convention,  but  unfortunately  with  certain  necessary  modifications  due  to  the  post- 
war situation,  which  in  certain  respects  is  unaltered.  It  is  therefore  impossible  to  apply 
the  letter  of  this  Convention,  and  one  of  the  most  important  tasks  of  the  Central  Office 
will  be  to  arrange  a  Conference  to  revise  the  Convention  and  consider  certain  restric- 
tions which  might  be  applied  to  it. 

The  Bern  Convention  introduced  a  uniform  international  obligation, — the  single 
way-bill, — -and  we  must  ascertain  what  improvements  might  be  introduced.  These 
improvements  would  consist  in  widening  the  scope  of  the  Convention  to  allow  of  its 
extension  to  other  matters,  particularly  to  the  carriage  of  passengers  and  luggage,  and 
to  increase  the  number  of  States  adhering  to  it.  We  have  heard  with  pleasure  that 
Spain  intends  to  adhere  to  the  Bern  Convention,  and  this  example  will  certainly  be 
followed  by  other  States. 

But  the  Bern  Convention  is  not  enough  to  regulate  international  relations  in  their 
entirety.  There  are  indeed  many  cases  when  for  one  reason  or  another  there  is  no 
single  way-bill.  It  is  well  known  that  at  the  time  of  the  drawing  up  of  the  Convention 
it  was  deeply  regretted  that  all  the  States  had  not  found  it  possible  to  unify  the  laws 
governing  internal  traffic, — interior  jurisdiction.  One  of  the  objects  to  be  realised, 
therefore,  would  be  the  unification  of  the  laws,  even  those  governing  internal  transport, 
in  order  that  goods  sent,  even  those  not  included  on  a  single  way-bill,  might  come  more 
or  less  under  the  same  regulation.  Certain  States,  amongst  others  France,  possess 
laws  for  the  despatching  of  goods  abroad  which  are  entirely  different  from  those  govern- 
ing the  despatch  of  goods  within  the  country;  thus  certain  difficulties  are  raised  in 
international  traffic  regulated  by  these  contracts  for  separate  shipments. 

Another  sphere  in  which  a  definite  international  regime  exists  is  that  of  tariffs. 
I  will  not  enlarge  on  the  subject;  I  would  only  refer  to  a  point  which  to  my  mind  is 
very  important  and  on  which  the  Conference  ought  perhaps  to  express  a  recommen- 
dation. All  railway  experts  are  aware  that  the  greatest  difficulty  which  they  encounter 
is  the  extreme  diversity  which  exists  from  a  formal  point  of  view  in  the  constitution  of 
tariffs.  It  is,  therefore,  unnecessary  to  emphasise  the  importance  of  introducing 
direct  rates.  It  is  well  known  that  these  afford  business  men  an  opportunity  of  easily 
calculating  the  cost  of  transport,  but  there  is  great  difficulty  in  estimating  them,  on 
account  of  the  very  great  diversity  of  tariffs  from  a  purely  formal  point  of  view.  The 
suggestion  which  we  wish  to  put  forward  does  not  in  any  way  infringe  the  sovereignty 
of  States  as  regards  tariffs;  we  would  desire  the  Conference  to  formulate  a  recom- 
mendation to  the  effect  that  this  question  of  the  unification  of  tariffs  from  a  formal 
point  of  view  should  be  examined.  This  unification  would,  moreover,  permit  the 
establishment  of  direct  rates  to  a  greater  extent  than  the  one  actually  in  force,  and 
would  be  extremely  favourable  to  the  development  of  international  traffic. 

There  is  yet  a  third  domain  in  which  an  international  regime  exists, — that  of  technical 
questions.  There  is  no  need  to  emphasise  the  importance  of  the  Conference  on  Tech- 
nical Unity,  and  I  could  not  state  the  question  better  than  the  Director  of  the  Central 
Office  has  done.  It  is  to  be  hoped  that  this  work  may  give  a  still  wider  scope  both  from 
the  point  of  view  of  the  number  of  States  adhering  to  it  and  from  that  of  the  subjects 
dealt  with. 

It  is  indeed  a  fact  that  an  international  regime  in  respect  of  railway  questions  was 
already  in  existence,  and  the  very  object  of  our  Conference  as  well  as  that  of  the  Conven- 
tion is  to  co-operate  in  the  development  of  international  traffic. 

Before  passing  to  a  short  analysis  of  the  Draft  Convention  itself,  may  I  be  allowed 
to  recall  in  a  few  words  the  history  of  this  Convention?  It  will  perhaps  be  necessary, 
particularly  in  the  case  of  those  States  which  did  not  collaborate  in  preparing  the 
Convention  in  its  present  form,  to  remember  that  it  is  the  result  of  a  compromise,  and 
that  at  first,  as  was  proposed  by  certain  delegations  at  the  Peace  Conference,  it  had 
a  very  much  wider  scope  and  was  of  much  more  importance.  The  intention  at  that 
time  was  to  establish  a  kind  of  internationalisation  of  railways  similar  to  that  of 
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navigable  waterways.  It  was  considered  that  railway  traffic  was  so  important  that 
private  interests  should  bow  before  it.  It  was  thought  that  certain  lines  were  so 
important  for  international  traffic  that  they  ought  to  be  reserved  for  it.  Briefly  the 
idea  was  to  internationalise  certain  main  lines.     This  idea  has  been  abandoned. 

The  last  remains  of  this  idea  of  internationalisation,  which  consisted  in  obliging  certain 
States  to  carry  out  certain  work,  even  if  not  necessary  for  these  States,  have  now  been 
abandoned,  and  to-day  we  find  a  Convention  which  has  an  entirely  general  scope  because 
it  is  to  be  applied  all  over  the  world.  On  this  subject  we  share  the  opinion  of  the  Italian 
Delegation  in  considering  that  the  present  form  of  the  Convention  on  Railways  is  too 
general,  and  in  our  amendment  we  suggest  certain  modifications  which  would  have 
the  effect  of  defining  to  a  certain  extent  the  obligations  to  be  imposed  by  the  Conven- 
tion. 

I  will  return  to  the  question  of  details  in  Committee;  and  here  I  will  only  remark 
that,  within  the  sphere  of  the  Railways  Convention,  we  have  clearly  seen  that 
the  question  of  transport  could  neither  be  dealt  with  nor  settled  from  a  world  stand- 
point. There  are  indeed  certain  questions  which,  while  remaining  international,  must 
yet  be  treated  in  a  more  detailed  manner  and  within  a  more  restricted  sphere.  In 
short,  where  railway  questions  are  concerned,  we  are  compelled  to  regard  the  applica- 
tion of  principles  in  a  narrower  light.  In  other  words,  we  consider  that  the  General 
Convention  should  envisage  the  conclusion  of  certain  individual  conventions  of  a  special 
character  according  to  their  sphere  of  application,  which  will  be  more  restricted. 

The  statement  of  the  Delegate  of  Brazil  would  seem  to  prove  precisely  the  truth  of 
our  claim.  It  is  impossible  to  draw  up  a  world-convention  on  railways  unless  general 
principles  are  adhered  to.  A  technical  and  detailed  convention,  if  it  is  to  be  of  a  prac- 
tical nature,  must  be  limited  to  certain  restricted  territorial  groups.  In  my  opinion  we 
should  introduce  certain  main  principles  into  the  General  Convention,  we  should  retain 
a  certain  nucleus,  and  afterwards  conclude  conventions  more  limited  in  scope, — 
European  conventions,  American  conventions,  in  short,  conventions  of  a  special 
nature  and  limited  in  application.  These  conventions  would  be  in  part  concluded 
between  the  States  themselves. 

I  should  like  to  turn  here  to  a  question  which  the  German  Delegate  has  touched 
upon, — the  question  of  certain  great  unions  which  existed  in  Europe  before  the  war,  and 
which,  while  restricted,  as  their  names  will  show,  nevertheless  were  of  much  more  general 
application.  I  refer  to  the  union  of  the  administrative  bodies  of  German  railways, 
which  before  the  war  included  not  only  the  German  administrations,  but  also  the 
Austrian,  Hungarian,  Luxemburg,  and  Netherlands  administrations.  Unless  I  am 
mistaken,  it  even  included  a  Russian  railway,  the  Warsaw- Vienna  railway  and  the 
Belgian  and  Roumanian  railways.  This  union  served  as  an  example,  as  a  model,  for 
a  still  greater  union,  called  the  Union  of  Administrations,  which  adhered  to  supple- 
mentary conditions, — to  uniform  regulations.  I  have  no  hesitation  in  saying  that 
this  union  rendered  great  service  to  the  development  of  international  traffic.  But 
there  can  be  no  doubt  that  the  situation  has  changed  since  the  war.  There  can  be  no 
doubt  that  this  union  will  have  to  be  replaced  by  a  still  larger  one,- — a  European  union. 
We  should  like  the  General  Convention  to  provide  a  basis,  a  centre,  for  the  formation 
of  railway  unions  which,  in  our  opinion,  should  have  certain  relations  with  the  League 
of  Nations  and  its  organisations.  We  hope  that  association  of  this  kind  will  arise 
through  the  force  of  circumstances  to  replace  the  union  of  which  I  have  spoken  by 
more  general  and  more  extensive  system. 

In  conclusion,  I  venture  to  refer  once  again  to  the  technical  difficulties  which  railway 
traffic  has  encountered  since  the  war,  and  which — among  other  things — renders  the 
literal  application  of  the  Bern  Convention  impossible.  One  of  the  chief  of  these  diffi- 
culties is  the  great  shortage  of  wagons  throughout  the  whole  of  Central  Europe, 
venture  to  add  that  this  shortage  is  altogether  artificial.  The  Czecho-Slovak  Republir 
itself  has  had  to  suffer  much  in  consequence  of  it.  As  I  pointed  out  in  the  first  speed 
which  I  had  the  honour  to  deliver  here,  Czecho-Slovakia  did  all  within  her  power  tc 
consolidate  her  railway  traffic  immediately  after  the  war,  and  can  assert  with  pridt 
that  her  railways  are  now  in  a  condition  almost  equal  to  that  before  the  war.  Allo\ 
me  to  say  that  the  Czecho-Slovak  Republic  has  done  its  utmost  to  build  new  wagons 
and  to  maintain  in  working  order  the  wagons  of  the  common  stock  which  worked  01 
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the  territory  of  the  former  Austro- Hungarian  Monarchy.  But  these  efforts  have  been 
paralysed  by  a  fact  which  is  not  in  consonance  with  common  sense  as  regards  traffic, 
— the  failure  to  carry  out  the  repartition  of  the  rolling-stock  of  the  former  Austro-Hun- 
garian  Monarchy.  This  may  seem  entirely  a  question  of  detail,  but  it  is  on  this  question 
that  the  restoration  of  Central  European  traffic  depends.  It  is  absolutely  necessary, 
in  the  common  interest  not  only  of  the  States  which  have  newly  arisen  on  the  territory 
of  the  former  Austro-Hungarian  Monarchy,  or  which  have  increased  their  territories 
at  the  expense  of  this  monarchy,  but  also  in  the  interests  of  the  whole  of  Europe,  that 
this  allocation  should  take  place  as  soon  as  possible. 

There  is  a  very  penetrating  remark  in  the  admirable  statement  of  Sir  Francis  Dent. 
Sir  Francis  asserts  that  this  state  of  affairs  is  a  complete  negation  of  the  aims  aspired 
at  in  the  Covenant  of  the  League  of  Nations  (1).  This  remark  is  very  true.  It  is  essen- 
tial that  the  present  situation  should  be  remedied,  and  it  is  due  to  the  energetic  efforts 
of  Sir  Francis  Dent  alone  that  part  of  this  work  has  been  achieved.  But  I  cannot  insist 
too  often  on  the  necessity  of  arriving  at  a  solution  of  this  question  as  soon  as  possible, 
even  though  it  appears  to  be  entirely  a  question  of  detail.  It  is  none  the  less  true  that 
I  consider  it  essential  for  the  re-establishment  of  the  economic  equilibrium  of  traffic 
in  Central  Europe  and  indeed  in  the  whole  of  Europe. 

With  these  remarks  I  return  to  the  Convention  itself,  and  I  desire  to  declare  that 
we  accept  the  principles  of  it,  while  proposing  certain  amendments  for  the  purpose  of 
defining  more  exactly  some  of  its  provisions,  and  also  of  finding  a  nucleus  for  the  for- 
mation and  conclusion  of  more  restricted  and  special  conventions.  As  I  have  said,  I 
will  enter  into  details  within  the  Committee  itself,  and  finally,  I  express  the  firm  hope 
that  we  shall  prepare  a  Convention  which  will  contribute  very  materially  to  the  deve- 
lopment of  international  traffic. 

The  PRESIDENT  (speaking  in  French).  —  We  thank  M.  Lankas  for  his  interesting 
statement.  No  more  speakers  have  handed  in  their  names,  and  the  general  discussion 
is  therefore  at  an  end. 


LIST  OF  MEMBERS  OF  THE  COMMITTEE  ON  RAILWAYS 

I  will  read  to  the  Conference  the  list  of  the  members  of  the  Committee  on  Railways. 

Albania MM.  Midhat  Frasheri. 

British  Empire G.  L.  Colvin. 

Austria H.  Reinhardt. 

Belgium Hanrfz. 

Brazil BarrozaCarneiro. 

Bulgaria Bochkoff. 

Chile Hernau  Edwards. 

China M.  C.  Hsu. 

Czecho- Slovakia Dr.  Lankas:  Substitute,  M.  Roller. 

Denmark MM.  Haarlow. 

Esthonia Walter  Rosenthal. 

Finland Rolf  Thesleff. 

France Loiseau. 

Germany Professor  von  der  Leyen. 

Greece MM.  Politis. 

Guatemala Galvez. 

Haiti Luis  Maria  Soler. 

Honduras Galvez. 

Hungary Walther. 

India Sir  Louis  Kershaw. 

Italy M.  Paolo  Bignami;  Substitute,  M.  Girolamo 

Sinigalia. 

(I)  Si>p  p.  3. 
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Japan MM. 

Latvia 

Lithuania 

Luxemburg 

Netherlands 

Norway 

Panama 

Paraguay  

Persia 

Poland 

Portugal 

Roumania 

Serb-Croat-Slovene  State.   .    . 

Spain 

Sweden 

Switzerland 

Uruguay 

Venezuela Dr. 


Satake. 

Charles  Blodneeks. 

V.  SlDZIKAUSKAS. 

Lefort. 

Kalff. 

Havsberg. 

E.  Hazera. 

Velasquez. 

Mirza  Hussein  Khan  Alai. 

Wielovieyski. 

A.  Freire  d'Andrade. 

G.  Caracostea. 

R.  M.  AVRAMOVITCH. 

Ramon  de  Montagut. 

Nils  Ahlberg. 

Carlin;  Substitute,  M.  Wirz. 

Benjamin  Fernandes  y  Medina. 

Simon  Plan  as  Suarez. 


The  meeting  adjourned  at  1.15  p.m. 


PART    II 


DISCUSSION    IN    COMMITTEE 

(SIR  FRANCIS  DENT  IN  THE  CHAIR) 


OF    THE 


DRAFT    CONVENTION 


ON    THE 


INTERNATIONAL   REGIME    OF    RAILWAYS 


FIRST  MEETING  OF  THE  COMMITTEE  ON  RAILWAYS 

(Friday,  April  1st,  1921,  at  9.30  a.m.) 


CHAIRMAN'S  SPEECH    — ■  DISCUSSION   OF    ARTICLE    1    —  DISCUSSION   OF    ARTICLE   2 

DISCUSSION    OF    ARTICLE    3 

The  meeting  opened  with  Sir  Francis  Dent,  Vice-President  of  the  Conference,  in  the 
Chair. 

CHAIRMAN'S  SPEECH 

The  CHAIRMAN.  — ■  I  will  not  detain  you  more  than  two  minutes.  I  consulted 
a  number  of  delegates  yesterday,  and  found  they  agreed  that  it  would  be  desirable  for 
M.  Etienne,  the  Director  of  the  Central  Office  of  International  Transport,  to  attend  the 
meetings  of  the  Committee;  I  think  the  Committee  will  agree. 

Some  of  the  articles  of  the  Draft  Convention  now  before  us  are  common  to  those 
of  other  Conventions,  and  I  propose  that  the  Rapporteur  and  Assistant- Rapporteur 
be  instructed  to  see  that  the  Drafting  Committee  make  the  same  changes  in  these 
articles  as  in  those  of  the  other  Conventions.  If  you  agree,  I  think  we  might  defer 
consideration  of  the  Preamble  until  we  have  discussed  the  articles. 

I  would  use  the  minute  I  have  left  to  give — what  perhaps  I  am  not  entitled  to  do — 
a  word  of  advice  to  the  Committee.  We  are  here  considering  a  Draft  Convention 
which  it  is  hoped  all  the  States  will  accept.  It  is  clear,  therefore,  that  it  must  be  wide 
enough  to  meet  all  requirements.  It  cannot  be  as  tightly  drawn  as  some  of  the  existing 
Conventions.  Let  us  leave  it  for  existing  and  future  Conventions  to  be  more  precise. 
Railways  are  so  interdependent  that  I  have  no  doubt  that  in  future  they  will  agree  to 
tighten  the  terms  of  their  agreements.     A  coat  to  cover  all  must  be -too  large  for  some. 


DISCUSSION  OF  ARTICLE  1 

As  discussion  of  the  Preamble  is  postponed,  I  propose  that  we  pass  to  Article  1, 
which  I  will  read. 

Treatment  of  Goods,   Mails  and  Postal  Parcels. 

Without  prejudice  to  the  provisions  of  the  Convention  on  Freedom  of  Transit,  the  High 
Contracting  Parties  agree  to  recognise  as  highly  desirable  the  adoption  of  all  measures  which 
will  facilitate  the  international  transport  of  goods,  mails  and  postal  parcels,  over  the  railways 
placed  under  their  sovereignty  or  authority,  more  particularly  as  regards  the  through  trans- 
port of  goods  whenever  possible  by  a  single  waybill,  their  treatment  during  the  journey, 
transhipment  when  this  operation  is  unavoidable,  end  the  establishment  of  tariffs,  their  rates 
and  the  method  of  their  application. 

The  first  amendment  to  Article  1  is  that  of  the  Roumanian  Delegation,  which  simply 
brings  this  article  into  accord  with  the  Transit  Convention.     I  will  read  this  amendment : 

Article  1  and  following  articles  :  Delete  throughout  the  words  mails  and  postal 
parcels. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  The  Roumanian  Delegation 
desires  to  omit  the  words   mails  and  postal  parcels,   as  was  done  in  the   Transit 
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Convention.  I  have  to  formulate  certain  reservations  with  regard  to  this  proposal, 
and  for  thi  purpose  I  should  like  to  have  private  conversations  with  some  of  the 
delegations.  In  the  meantime  I  oppose  the  deletion  of  the  words. 

M.  HANREZ  (Belgium;  speaking  in  French).  ■ —  The  text  adopted  here  should  be 
in  complete  harmony  with  that  adopted  for  the  Transit  Convention.  If  the  words 
mails  and  postal  parcels  are  omitted  in  one  place  they  must  also  be  omitted  in  other 
places;  any  other  course  would  be  illogical. 

M.  LOISEAU  (France;  speaking  in  French).  —  I  entirely  agree  with  the  view  of 
the  Belgian  Delegate, — there  would  be  a  risk  in  not  keeping  in  strict  accordance  texts 
which  deal  with  the  same  subject. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  Allow  me  to  remind  you 
that  the  question  of  mails  and  postal  parcels  has  not  yet  been  finally  decided  by  the 
Conference  (1),  only  by  the  Plenary  Committee.  Any  delegation  can  therefore  bring 
this  point  up  again;  I  myself  intend  to  do  so  in  plenary  meeting. 

I  would  next  venture  to  observe  that  there  is  a  very  great  difference  between  the 
Convention  on  Freedom  of  Transit  and  the  Railways  Convention.  The  latter  applies 
not  only  to  transit,  but  to  all  other  kinds  of  traffic, — for  instance,  import  and  export 
traffic  between  two  States.  It  is  therefore  possible  and  even  necessary  to  consider  this 
Convention  from  a  different  point  of  view  from  the  Convention  on  Freedom  of  Transit. 

M.  POLITIS  (Greece;  speaking  in  French).  —  The  question,  as  I  understand  it,  is 
as  follows  :  If  we  delete  the  words  mails  and  postal  parcels  from  the  Transit  Convention 
we  should  also  delete  them  from  the  Railways  Convention. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  ■ —  1  do  not  share  my  colleague's 
view.  Even  if  the  words  mails  and  postal  parcels  are  deleted  from  the  Transit  Conven- 
tion, there  is  no  absolute  need  to  omit  them  here  as  well.  The  circumstances  are  quite 
different.  If  I  remember  aright,  the  Madrid  Convention  only  deals  with  the  transit 
of  mails  and  postal  parcels.  I  would  point  out  that  in  the  Railways  Convention  we  are 
dealing  not  only  with  transit,  but  also  with  import  and  export  traffic,  which  is  a  very 
different  matter.  This  fundamental  difference  between  the  two  Conventions  was  very 
forcibly  brought  out  in  the  debates. 

M.  LOISEAU  (France;  speaking  in  French).  —  If  I  remember  aright,  the  Madrid 
Convention  also  applies  to  traffic  other  than  transit  traffic;  the  objection,  therefore,  holds 
good.  Mails  and  postal  parcels  were  reserved  to  be  dealt  with  by  the  Madrid  Conven- 
tion. It  was  for  this  reason  that  we  deleted  the  words  from  the  Transit  Convention; 
it  is  for  the  same  reason,  and  not  because  there  is  a  distinction  to  be  made  between 
transit  and  ordinary  traffic,  that  they  ought  to  be  excluded  from  the  Railways  Conven- 
tion as  well.     Furthermore,  I  think  I  am  not  the  only  one  to  hold  this  opinion. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  It  is  true 
that  without  railways  there  would  be  no  postal  parcels  carried.  Nevertheless,  having 
decided  in  the  Transit  Committee,  on  the  advice  of  experts,  to  delete  the  offending 
words,  we  must  be  logical.  In  order  to  be  clear  on  this  point  ourselves,  we  would 
merely  ask  the  Czecho-Slovak  Delegation  the  reasons  for  its  action.  Let  M.  Lankas 
tell  us  his  reasons,  his  misgivings,  his  fears.  We  cannot  vote  yes  or  no  without  being 
given  the  reasons. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  My  intention  was  not  to 
lose  time,  and  for  that  reason  I  desired  the  question  of  mails  and  postal  parcels  to  be 
reserved.  Indeed,  I  said  that  I  would  explain  my  views  to  certain  delegations  in  pri- 
vate conversation. 


(1)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  pp.  30-35. 
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M.  LOISEAU  (France;  speaking  in  French).  —  That  is  the  reason  for  which  we  have 
come  here, — to  explain  our  views  and  to  come  to  an  understanding. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  would  beg  the  Committee 
to  postpone  this  question;  we  shall  not  discuss  the  whole  Convention  in  a  single  meeting. 

M.  LOISEAU  (France;  speaking  in  French).  —  I  should  hope  not. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  would  beg  the  Chairman, 
then,  to  reserve  the  question  of  mails  and  postal  parcels  until  a  little  later  on. 

M.  REINHARDT  (Austria;  speaking  in  French).  ■ —  I  should  like  to  know  whether 
the  Madrid  Convention  also  applies  to  railway  traffic  other  than  traffic  in  transit.  Can 
any  delegate  give  us  authentic  information  on  this  point?  If  that  Convention  applies 
to  railway  transport  in  general  as  well  as  to  transit,  I  do  not  think  that  postal  parcels 
can  be  dealt  with  in  one  Convention  and  not  in  the  other. 

M.  Mirza  HUSSEIN  KHAN  ALAI  (Persia;  speaking  in  French).  —I  was  at  Madrid 
and  signed  the  Conventions.  They  applied  both  to  transit  and  to  transport  by  rail, 
and  did  not  concern  transit  exclusively. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  Besides,  mails  and  postal  parcels 
are  not  mentioned  in  the  Waterways  Convention. 

The  CHAIRMAN.  —  In  view  of  the  observations  of  the  Persian  Delegate,  will 
M.  Lankas  now  agree  to  the  words  mails  and  postal  parcels  being  provisionally  omitted? 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  ■ —  I  ask  that  a  vote  be  taken. 

The  CHAIRMAN.  —  We  will  take  a  vote,  then,  on  the  provisional  omission  of  the 
words  mails  and  postal  parcels. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  I  should  like  to  point  out  that 
all  our  decisions  here  are  provisional.  I  therefore  suggest  that  we  should  vote  on  the 
actual,  and  not  merely  provisional,  omission  of  the  words.  If  the  Delegate  of  Czecho- 
slovakia does  not  agree,  he  can  always  bring  the  question  up  again  in  Plenary  Confe- 
rence. He  has  an  unquestioned  right  to  do  so.  Otherwise,  I  believe  our  work  will  be 
anything  but  speedy.  Indeed,  I  think  that  if  we  continue  to  discuss  the  Draft  Conven- 
tion in  this  way, — if  we  stop  half  an  hour  over  every  secondary  question,  we  shall  never 
finish.  I  am  therefore  very  happy  to  see  that  a  vote  is  about  to  be  taken.  Let  me 
repeat  that  decisions  taken  in  Committee  are  always  of  a  provisional  nature;  they  are 
taken  subject  to  their  acceptance  by  the  Conference.  I  would  therefore  propose  that 
the  vote  should  be  taken  on  the  omission  of  the  words  mails  and  postal  parcels. 

The  CHAIRMAN.  —  Is  the  Committee  content  that  we  should  vote  on  the  Rou- 
manian amendment  in  the  form  in  which  it  was  read  ?     I  will  put  it  to  the  vote. 

The  Roumanian  amendment  was  adopted  by  24  votes  to  3. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  I  will  explain  briefly  the  amend- 
ments which  the  Italian  Delegation  has  the  honour  to  propose.  We  should  like  a  some- 
what more  positive  wording  adopted  for  Articles  1  and  2.  Indeed,  we  said  this  when 
we  made  our  statement  at  the  general  discussion  (1).  The  States  signing  the  Conven- 
tion should  enter  into  a  rather  more  positive  form  of  undertaking.     Article  1  says  : 

The  High  Contracting  Parties  agree  to  recognise  as  highly  desirable  the  adoption  of  all 
measures  which  will  facilitate  the  international  transport  of  goods,  mails  and  postal  parcels, 
over  the  railways  placed  under  their  sovereignty  or  authority,  more  particularly  as  regards 


(1)  See  p.  10. 
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the  through  transport  of  goods  whenever  possible  by  a  single  waybill,  their  treatment  during 
the  journey,  transhipment  when  this  operation  is  unavoidable,  and  the  establishment  of 
tariffs,  their  rates  and  the  method  of  their  application. 

These  are  provisions  which  are  usually  applied  in  all  international  railway  relations. 

With  regard  to  Article  1,  its  provisions  have  already  formed  the  subject  of  arrange- 
ments and  conventions  between  different  railways.  We  can  therefore  say  that  there 
is  nothing  new  in  the  stipulations  provided  for  in  these  two  articles,  and  the  Italian 
Delegation  thought  that  it  would  be  a  retrogression  from  present  conditions  were  we 
to  confine  ourselves  to  recognising  these  principles  as  highly  desirable.  For  these 
reasons  my  Delegation  proposes  the  amendment  now  before  you. 


M.  RAMON  DE  MONTAGUT  (Spain;  speaking  in  French).  —  In  the  general  dis- 
cussion (1)  the  Spanish  Delegation  explained  the  conditions  of  railway  operation  in 
Spain,  and  therefore,  to  its  great  regret,  it  is  unable  to  accept  the  wording  proposed  by 
the  Italian  Delegate.  The  undertaking  to  put  in  force  immediately  the  measures 
which  are  recommended  in  Article  1  would  involve  special  conventions  with  the  other 
European  systems,  the  preparation  of  which  presents  legal  difficulties  for  the  Govern- 
ments and  economic  difficulties  for  the  Companies;  the  solution  of  these  problems 
requires  time. 

The  Spanish  Delegation  is  compelled,  then,  to  keep  within  the  limits  of  Article  1, 
as  worded  in  the  Green  Book.  The  Spanish  Government,  for  its  part,  will  do  its  best  to 
meet  the  wishes  of  the  Conference  as  soon  as  possible  by  adhering  to  the  Bern  Conven- 
tion. 


Mr.  G.  L.  COLVIN  (Great  Britain).  —  The  British  Delegation  is  more  or  less  in  agree- 
ment with  the  Spanish.  We  think  that  the  expression  agree  to  ado  pi  is  a  little  too  rigid. 
It  must  be  remembered  that  this  article  applies  not  only  to  European  railways  but  also 
to  those  of  other  continents.  The  article  lays  down  as  desirable  the  adoption  of  a 
system  of  single  waybills.  Probably  that  is  desirable  between  different  countries  of 
the  same  continent,  but  I  do  not  know  whether  it  would  be  altogether  desirable,  or  even 
practicable,  between  railways  in  different  continents — for  example  between  Indian 
railways  and  those  of  Western  Europe  or  South  America.  In  these  circumstances  I 
should  prefer  a  less  rigid  form  of  words  than  agree  to  adopt.  I  suggest  the  addition  of 
the  words  or  encourage  the  adoption  of.  The  sentence  would  then  read  :  The  High 
Contracting  Parlies  agree  to  adopt,  or  encourage  the  adoption  of...  I  should  be  glad  to 
know  whether  the  Italian  Delegation  agrees  to  this  addition. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  In  the  first  place,  I  should  like  to 
tell  the  Spanish  Delegate  that  the  proposal  of  the  Italian  Delegation  is  in  no  way  meant 
to  impose  the  adoption  of  the  provisions  of  Article  1  on  all  railways  throughout  the 
world. 

The  Italian  Delegation  is  quite  aware  that  difficulties  stand  in  the  way  of  the  general 
adoption  of  the  single  waybill,  but  it  considers  that  its  amendment,  which  said  :  ...the 
High  Contracting  Parties  agree  to  adopt...  all  measures  which  will  facilitate  the  interna- 
tional transport  of  goods,...  would  prove  acceptable. 

I  think  that  noone  will  disagree  with  this  view.  With  regard  to  the  second  part 
of  the  article  dealing  with  the  single  waybill,  I  would  like  to  point  out  that  the  wording 
of  the  Draft  disposes  of  the  difficulties  which  have  been  raised.  The  text  reads  :  more 
particularly  as  regards  the  through  transport  of  goods  whenever  possible  by  a  single  waybill. 
The  expression  whenever  possible  expressly  refers  to  the  case  in  which  this  single  waybill 
could  not  be  made  out. 

This  is  the  explanation  which  I  desired  to  give  with  regard  to  the  Italian  proposal. 
May  I  add  that  I  have  no  objection  to  the  amendment  proposed  by  the  British  Dele- 
gation, so  long  as  that  amendment  leaves  intact  the  principles  laid  down  in  the  article? 


(1)  See  p.  17. 
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M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  ■ —  As  you  know,  the  amend- 
ment we  have  proposed  (1)  has  the  same  object  as  the  Italian  amendment.  I  beg  that 
you  will  carefully  examine  our  proposal,  which  is  supported  by  strong  reasons.  I 
agree  with  M.  Sinigalia.  It  appears  to  me  quite  natural,  when  speaking  of  railways, 
and  an  international  regime  of  railways,  not  merely  to  express  a  recommendation  to 
the  effect  that  every  effort  should  be  made  to  facilitate  international  transport. 

M.  POLITIS  (Greece;  speaking  in  French).  —  We  agree  on  that  point. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  If  ever  an  undertaking 
ought  to  be  entered  into, — an  undertaking  to  which  incidentally,  in  view  of  the  reser- 
vations contained  in  the  article,  we  should  be  bound  in  honour — it  should  be  now,  when 
a  Draft  Convention  on  the  International  Regime  of  Railways  is  before  us.  This  seems 
to  me  to  be  so  obvious  that  I  am  surprised  to  see  the  Committee  wasting  valuable  time 
discussing  it.  All  the  States  of  the  world  are  undoubtedly  agreed  to  undertake  to  adopt 
all  measures  which  will  facilitate  international  transport.  We  must  admit  that  the  real 
international  traffic,  that  which  concerns  the  public  at  large,  has  met  with  certain  diffi- 
culties up  to  the  present.  But  on  the  other  hand  the  article  which  is  now  before  us 
contains  so  many  reservations  that  delegations  can  accept  the  form  undertake  to  adopt 
without  the  least  anxiety. 

I  should  like  to  make  another  small  reservation;  I  should  prefer  undertake  to  adopt 
measures  which  will  facili'ate  international  transport,  deleting  the  word  all. 

I  do  not  think  the  anxiety  expressed  by  the  Spanish  Delegation  is  justified.  Should 
this  De  egation  enter  into  the  undertaking  of  which  I  have  spoken,  this  would  not  imply 
that  its  Government  was  forced  to  alter  the  gauge  and  to  take  a  number  of  other  like 
measures.  Article  1  expressly  provides  for  the  transhipment  of  truckloads  when  such  an 
operation  cannot  be  avoided.  My  remarks  with  regard  to  the  Spanish  Delegation  also 
apply  to  the  remarks  made  by  the  British  Delegation.  To  sum  up,  I  think  that  all  the 
States  represented  can  accept  this  formula  :  undertake  to  adopt  measures  which  will 
facilitate  international  transport. 

M.  LOISEAU  (France;  speaking  in  French).  —  In  spite  of  the  enthusiasm  with 
which  the  Delegate  of  the  Czecho-Slovak  Republic  has  defended  his  case,  I  regret  that 
I  cannot  share  his  view.  On  the  contrary,  I  am  of  opinion  that  we  should  keep  the 
wording  as  it  stands  in  Article  1,  because  I  think  it  is  difficult  to  undertake  beforehand 
to  adopt  measures  with  the  details  of  which  we  are  unacquainted.  All  that  we  can  and 
should  do  is  to  show  our  readiness  to  encourage  and  facilitate  all  possible  progress 
in  connection  with  international  passenger  and  goods  traffic.  The  carrying  out  of  the 
measures  must  be  left  to  the  railway  companies  with  a  view  to  the  conclusion  of  agree- 
ments between  them.  Lastly,  let  me  once  more  express  my  conviction  that  it  is  wiser 
and  equally  practical  to  keep  to  the  form  which  has  been  criticised. 

M.  RAMON  DE  MONTAGUT  (Spain;  speaking  in  French).  —  I  support  the  views 
expressed  by  the  French  Delegate. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  think  I 
need  only  recall  the  general  discussion  and  the  words  of  our  Chairman,  Sir  Francis 
Dent,  and  also  the  Green  Book  report,  to  justify  my  amazement,  or  at  least  my  sur- 
prise, that  questions  which  have  to  all  appearances  been  settled  should  now  once  more 
be  brought  up  for  discussion. 

I  think  two  things  are  being  confused, — the  principles  already  laid  down  in  the 
Transit  Convention  and  those  underlying  the  General  Convention  on  Railways. 
This  question  was  discussed  at  length  at  the  Commission  of  Enquiry  in  Paris,  and  it 
was  thought  that  there  would  be  no  need  to  make  this  General  Convention,  which 
deals  with  a  special  subject  depending  on  administrative  bodies  and  on  the  States 
themselves,  were  it  not  that  it  was  to  act  merely  as  a  kind  of  complement  to  the  Con- 
ventions on  Transit  and  on  Waterways,  and,  qua  complement,  that  it  would  be  most 


(1)  For  text  of  Czecho-Slovak  amendment  see  p.  36,  footnote. 
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regrettable  for  it  not  to  exist.  We  were  thus  unanimous  in  recognising  that  this 
general  Convention  should  serve  as  a  framework  which  would  enable  the  adminis- 
trations to  continue  their  work,  taking  into  account  existing  institutions.  While  on 
this  subject  may  I  read  you  a  few  lines  of  the  Green  Book  (1)  : 

In  its  pages  are  contained  the  elements  of  the  line  of  action  to  be  followed  with  regard 
to  railways  by  the  general  communications  organisation  of  the  League  of  Nations,  and  of  the 
new  and  specialised  code  gradually  to  be  built  up  as  a  result  of  progressive  understanding 
between  States,  and  of  that  slow  but  sure  fusion  of  their  inter  se  agreements,  which  is  so 
eminently  desirable.    It  has  not  been  considered  possible  to  go  further. 

If  therefore  we  wish  to  accomplish  any  useful  work,  let  us  keep  to  what  has  already 
been  said  on  this  matter,  and  follow  the  very  sensible  advice  of  our  Chairman. 

If  the  proposal  of  the  Delegate  of  Italy  were  adopted,  it  might  give  rise  to  diffi- 
culties. All  the  drafts  have  already  been  submitted  to  the  various  Governments, 
which  have  examined  them  and  perhaps  already  approved  them.  If  we  make  further 
extensive  modifications,  we  shall  not  know  where  we  are.  On  the  other  hand,  the 
proposal  of  the  British  Delegation  to  add  the  words  or  encourage  the  adoption,  would 
come  near  to  causing  us  to  weaken  seriously  the  original  meaning  of  Article  1  as  drafted. 
Moreover,  the  scope  of  application  of  this  article  includes  what  the  Italian  and  British 
Delegations  had  in  mind  when  they  made  their  proposals. 

I  would  therefore  ask  the  Committee  to  keep  to  the  text  of  Article  1  as  it  stands. 
Agreement  can  surely  be  reached  on  this  point  with  the  French,  Spanish  and  British 
Delegations.  I  understand  that  the  last-mentioned  does  not  propose  an  amendment 
to  this  article;  it  merely  proposes  an  addition  to  it,  should  the  Italian  amendment 
be  adopted.  This  would  be  regrettable;  the  article  would  be  preferable  in  its  present 
form. 

M.  POLITIS  (Greece;  speaking  in  French).  —  I  entirely  agree  with  the  Italian 
and  Czecho-Slovak  Delegations,  both  for  the  reasons  which  they  have  explained 
and  for  another  which,  in  my  opinion,  is  even  stronger.  It  is  impossible  to  con- 
ceive of  a  Convention  in  which  no  engagement  is  undertaken.  I  have  never  seen 
a  contract  or  a  convention  which  was  a  mere  expression  of  desire.  If  no  more  than 
wishes  are  expressed,  there  will  be  no  sanctions;  all  the  articles  which  follow,- — nay, 
the  whole  Convention,  will  be  rendered  nugatory.  Does  the  Conference  desire  to 
make  a  Convention  or  does  it  not?  That  is  another  question.  In  my  opinion  the 
Convention  should  have  been  planned  in  a  totally  different  manner,  in  order  to  allow 
of  the  development  of  international  transport;  as  it  is,  we  are  providing  for  nothing  more 
than  what  is  already  taking  place  in  the  railway  world. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  ■ —  May  I  reply  to  the  accu- 
sation made  against  us  by  our  Serbian  colleague  when  he  said  that  we  ought  not  to 
raise  a  question  already  settled  by  the  Commission  of  Enquiry  at  Paris? 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  It  is  not 
an  accusation. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  ■ —  I  should  like  to  point  out 
to  the  Serbian  Delegate  that  the  Czecho-Slovak  Delegation  took  the  same  attitude 
in  the  Paris  Commission  as  to-day;  we  made  a  statement  on  the  International  Regime 
of  Railways  before  the  War  and  on  what  we  desired  and  recommended  on  the  subject. 
Our  present  attitude  is  consistent  with  that  taken  up  by  us  and  by  several  other  Dele- 
gations at  the  Commission  of  Enquiry. 

Moreover,  at  the  time  of  the  discussion  of  the  Transit  Convention,  several  delegations 
which  had  not  made  any  reservations  at  the  Commission  of  Enquiry  at  Paris  ceased 
to  adhere  to  what  was  done  at  Paris.  Having  said  this,  I  would  like  to  give  my  strong 
support  to  the  Italian  proposal,  which  we  will  accept  as  our  own,  and  which  I  had 
weakened  by  deleting  the  word  all.     I  entirely  agree  with  the  view  of  the  Greek 


(1)  See  p.  209. 
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Delegate.  I  do  not  see  how  it  is  possible  to  make  a  Convention  which  should  be  limited 
to  saying  that  certain  things  appear  desirable.  I  do  not  see  how  such  a  method  can 
be  adopted  in  connection  with  means  of  transport  so  important  as  railways.  I  am 
afraid  that  a  Convention  of  this  kind  would  appear  almost  ridiculous. 

I  make  all  reservations  as  regards  the  Convention  itself.  If  this  Convention  is 
to  contain  nothing  but  recommendations  and  statements  of  fact  I  wonder,  on  consi- 
deration, whether  it  would  not  be  better  to  give  it  an  entirely  different  form. 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  I  have  listened  today 
with  great  interest  to  the  Delegates  of  Czecho-Slovakia  and  Greece,  as  I  listened  with 
interest  yesterday  to  the  observations  of  the  Italian  Delegation.  It  would  be  very 
difficult  for  Brazil,  and  probably  for  nearly  all  the  South  American  countries,  to  accede 
to  a  Convention  which  was  not  drawn  up  on  very  general  lines.  We  must  take  into 
account  the  fact  that  this  Convention  is  to  be  applied  throughout  the  world;  but 
the  regime  of  the  railways  of  the  countries  is  still  too  far  from  uniform  to  enable  all 
to  bind  themselves  categorically  to  take  certain  steps,  when  theses  steps  depend  in 
the  first  place  on  the  political  situation,  in  the  second  on  the  economic,  and  finally  on 
the  financial  situation.  In  our  opinion,  then,  it  would  be  better  to  adhere  to  the 
scheme  proposed  in  the  Green  Book. 

I  support  the  view  of  the  French  Delegation,  and  I  think  that,  in  order  to  satisfy 
the  Greek  and  Czecho-Slovak  Delegations,  this  Convention  might  be  changed  to  a 
series  of  Recommendations;  as  a  matter  of  fact  it  contains  nothing  but  recommen- 
dations. 

M.  POLITIS  (Greece;  speaking  in  French).  —  That  is  quite  true. 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  There  are  some 
countries  which  can  only  accept  recommendations,  and  which  cannot  undertake  to 
fulfil  categorical  obligations.  Very  well;  in  that  case  they  could  promise  to  take  such 
measures  as  they  may  think  suitable,  but  they  will  not  be  able  to  fix  any  time.  They 
may  say  :  — We  will  first  conclude  agreements  with  our  neighbours,  and  we  shall 
gradually  succeed  in  concluding  conventions  which  will  have  the  same  results,  but 
for  the  moment  we  cannot  undertake  binding  engagements  on  the  terms  proposed  by 
the  Italian  and  Czecho-Slovak  Delegations.  Speaking  candidly,  I  think  it  would  be 
preferable  to  change  the  Convention  into  a  series  of  Recommendations. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  will  not  remind  you  of  the 
technical  and  economic  reasons  which  may  be  adduced  in  support  of  the  present  form. 
I  am  very  sorry  that  I  do  not  agree  with  the  Delegate  of  Italy.  I  will  venture  to  say 
that  if  we  substitute  the  words  undertake  to  in  the  present  text,  these  words  will  not 
be  in  keeping  with  the  tenor  of  the  engagement.  An  engagement  is  something  defi- 
nite and  rigid,  whereas  what  we  are  undertaking  here  is  something  vague  and  general. 
We  speak  of  facilitating  as  far  as  possible...,  of  measures  which  will  facilitate...,  measures 
which  will  allow...  All  this  is  vague.  I  think  that  we  should  either  make  a  Convention 
with  definite  engagements,  or — and  this  would  be  preferable — change  the  Draft 
Convention  to  a  Draft  Recommendation.  I  have  seen  Conventions  containing  rules 
of  a  general  kind  such  as  those  now  proposed  to  us,  but  I  do  not  see  any  objection  to 
supporting  the  proposal  of  the  Brazilian  Delegate. 

M.  LOISEAU  (France;  speaking  in  French).  —  The  statements  which  the  Dele- 
gates of  Czecho-Slovakia  and  Greece  have  made,  and  the  very  timely  speech  of  the 
Brazilian  Delegate,  appear  to  me  to  have  brought  the  discussion  into  a  sphere  some- 
what wider  than  that  of  the  text  of  Article  1.  It  has  been  said  that  we  are  discussing 
a  convention ;  a  convention  implies  engagements,  and  you  refuse  to  subscribe  to 
engagements  properly  so-called,  in  accordance  with  the  proposal  of  the  Italian 
Delegation. 

Before  sitting  on  this  Committee  I  was  struck,  as  were  many  of  you,  by  the  strange 
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terras  in  which  the  text  of  the  Green  Book  is  couched.  The  first  three  articles  are 
nothing  but  mere  recommendations;  it  is  only  in  Articles  4  and  5  that  we  reach  the 
real  subject  of  the  Convention,  and  these  will  probably  be  sharply  discussed.  I  did  not 
give  expression  to  this  thought  for  two  reasons.  In  the  first  place  I  wished  to  be 
respectful  as  far  as  possible  to  the  contents  of  the  Green  Book,  and  in  the  second  place 
I  desire  the  best  possible  use  to  be  made  of  the  Committee's  time.  I  recently  spent 
forty-eight  hours  on  the  Waterways  Committee,  and  I  witnessed  the  delays  which 
are  inevitable  when  an  agreement  has  not  been  reached  as  regards  the  point  of 
departure.  Having  confessed  these  scruples,  I  should  like  to  say  that  if  there  is 
really  an  element  in  this  Committee  prepared  to  admit  that  it  would  be  much 
better  to  abandon  the  idea  of  the  Convention  and  only  to  make  recommendations, 
not  only  do  I  see  no  objection  to  this,  but  I  am  ready  to  subscribe  to  a  proposal 
to  this  effect. 


M.  SINIGALIA  (Italy;  speaking  in  French).  ■ —  I  ask  pardon  for  having  raised  this 
discussion,  which  I  did  not  think  would  occasion  much  loss  of  time.  It  has  been 
said  that  great  anxiety  was  caused  by  the  engagements  which  would  be  entered  into 
here  without  their  exact  purport  being  known.  1  would  point  out  that  the  engage- 
ment which  I  proposed  only  concerns  Article  1,  and  I  do  not  see  anything  in  this 
article  which  can  give  rise  to  the  least  anxiety.  According  to  my  wording  of  Article  1 
the  High  Contracting  Parties  would  be  required  to  take  measures  to  facilitate  inter- 
national traffic.  1  think  no  country  can  refuse  that.  The  second  part  of  the  article 
deals  with  the  single  way-bill;  that  is  the  most  important  question,  but  though 
I  can  understand  there  being  some  hesitation  on  the  part  of  countries  which  have  not 
signed  the  Bern  Convention,  I  am  astonished  that  objections  should  be  raised  by  the 
representatives  of  States  which  have  acceded  to  this  Convention.  If  definite  engage- 
ments have  been  undertaken,  in  virtue  of  the  Bern  Convention,  to  adopt  a  single  waybill, 
I  cannot  understand  why  there  should  be  any  hesitation  to  make  this  way-bill  universal. 
In  any  case  that  has  nothing  to  do  with  my  proposal;  we  are  all  fully  aware  that  the 
single  way-bill  is  not  an  obligation  imposed  on  the  consignor,  but  a  facility  offered  to 
him  by  the  railway.  He  is  simply  told,  "  If  you  desire  a  single  way-bill,  take  it;  if 
not,  leave  it."  I  think  therefore  that  all  opposition  should  disappear  even  as  regards 
the  single  way-bill. 

The  other  questions  are  treatment  of  goods  during  the  journey,  transhipment  when 
this  operation  is  unavoidable.  We  have  here  an  absolute  fact.  When  transhipment 
cannot  be  avoided,  measures  must  be  taken  for  it  to  be  done  in  the  best  way.  Finally 
we  have  the  question  of  the  establishment  of  tariffs  and  the  conditions  of  their  appli- 
cation, but  we  shall  discuss  that  later.  If  we  do  not  accept  the  proposal  of  the  British 
Delegation,  which  goes  far  to  allay  the  fears  which  might  be  felt  as  regards  undertaking 
engagements,  I  do  not  see  any  obstacle  to  our  retaining  what  is  laid  down  in  Article  1 
in  the  Green  Book.  All  that  we  need  is  something — I  will  not  make  a  definite  proposal, 
and  I  merely  draw  the  attention  of  the  meeting  to  this  point — something  which  would 
give  our  text  the  appearance  of  a  real  convention,  instead  of  leaving  it  in  the  vague 
form  of  a  mere  expression  of  desire. 


M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  support  the  Italian  Dele- 
gate's view  as  regards  the  question  of  principle,  but  as  regards  the  form  which  shall 
be  given  to  our  Convention  I  share  the  view  of  the  French  Delegate,  who  rightly  averred 
that  the  most  important  point  of  the  Convention  is  not  in  Article  1  but  in  Article  4. 
This  article,  by  its  use  of  the  future  tense,  contains  certain  obligations.  I  think  it 
wou  d  be  premature  for  us  to  take  a  decision  now  on  the  question  as  to  what  form  we 
should  give  to  our  work.  I  think  that  we  should  continue  to  discuss  the  other  articles 
and  decide  at  the  end  as  to  the  form  to  be  given  to  our  Convention.  I  should  also  like 
to  second  the  Italian  proposal,  which  is  not  so  far-reaching  as  ours,  since  we  wished 
to  use  the  word  undertake.  I  do  think  that  in  the  first  article  at  least  we  should  use 
some  word  which  would  give  it  the  appearance  of  a  convention.  Perhaps  the  Drafting 
Committee  could  find  a  word  to  meet  our  wishes. 
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M.  AVRAMOVITCH  (Serb-Groat-Slovene  State;  speaking  in  French).  —  I  never 
spoke  of  an  accusation  (1).  I  simply  referred  to  what  was  said  and  done  in  accordance 
with  the  Green  Book.     I  will  read  the  passage  (2)  : 

As  stated  above,  the  Draft  Convention  on  the  International  Regime  of  Railways  was 
adopted  unanimously,  without  reservation  upon  any  point. 

I  believe  that  is  clear,  and  I  consider  that  it  means  much.  As  regards  the  fund- 
amental question  raised  here  I  understand  the  Italian  Delegate  has  withdrawn  his 
proposal. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  No,  we  have  not. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  You  did 
withdraw  it,  and  you  merely  asked  to  add  something  which  would  give  this 
Convention  the  character  of  a  general  convention.  In  this  matter  I  support  the  view 
of  the  French  and  Brazilian  Delegates.  We  shall  see  at  the  end  what  form  to  give  our 
text.  I  think  that  the  delegates  who  raised  this  question  will  probably  regret  having 
done  so,  as  they  thereby  run  the  risk  of  reducing  this  General  Convention  to  the  level 
of  a  mere  recommendation.  For  this  reason  I  repeat  :  Never  ask  too  much  for  fear  of 
obtaining  too  little.  We  must  keep  to  the  Draft  in  its  present  form  and  to  the  advice 
of  our  Chairman.  It  has  also  been  said  that  this  Convention  claimed  nothing  more 
than  to  be  a  framework  into  which  all  the  Conventions  to  be  concluded  in  future  should 
fit.  As  we  have  sufficiently  discussed  Article  1,  I  venture  to  ask  the  Chairman  to  put 
the  amendment  to  the  vote. 

M.  LOISEAU  (France;  speaking  in  French).  —  One  word  only;  I  am  in  complete 
agreement  with  M.  Lankas  and  M.  Avramovitch  as  to  continuing  the  discussion  and 
reserving  until  later  the  question  of  the  form  to  be  given  to  our  decision. 

M.  HANREZ  (Belgium;  speaking  in  French).  —  I  think  that  the  questions  sub- 
mitted to  us  are  so  obscure  and  complex  that  we  cannot  possibly  bind  ourselves  to-day 
in  any  way  as  regards  the  conclusions  at  which  we  arrive.  This  Convention  is  a  guide 
which  points  out  to  us  the  line  we  should  take  in  examining  the  questions  before  us. 
We  may  possibly  be  asked  why  we  have  deviated  from  accepted  principles.  But  no 
administrative  body  could  decide  questions  of  such  importance  at  a  moment's  notice. 
I  ask  then  that  Article  1  should  be  retained  as  drafted.  If,  however,  we  wish  to  change 
this  Draft  Convention  into  Recommendations,  I  am  quite  prepared  to  do  so  later;  but 
as  regards  undertaking  an  engagement,  there  can  be  no  question  of  that  for  the  time 
being. 

Mr.  G.  L.  COLVIN  (Great  Britain).  —  As  there  seems  to  be  a  considerable  body 
of  opinion  in  favour  of  the  wording  of  the  article  as  it  stands  in  the  Green  Book,  I  am 
quite  ready  to  withdraw  my  amendment  in  favour  of  the  original  text.  I  might  point 
out  that  although  the  wording  at  the  beginning  of  Articles  1,  2  and  3  is  of  a  somewhat 
general  nature,  the  words  at  the  beginning  of  Article  4  provide  for  the  establishment 
of  special  Conventions  which  are  intended  to  lay  down  precisely  the  necessary  measures 
to  be  taken  to  carry  out  the  principles  of  Articles  1,  2  and  3. 

The  CHAIRMAN.  —  As  no  one  else  asks  to  speak,  I  will  put  to  the  vote  the  first 
part  of  the  Italian  amendment. 

The  amendment  was  rejected  by  23  votes  to  4. 

M.  HANREZ  (Belgium;  speaking  in  French). —  Then  we  keep  the  article  unchanged? 

M.  RAMON  DE  MONTAGUT  (Spain;  speaking  in  French).  —  That  is  to  say  that 
we  keep  the   Green  Book  text? 


(1)  See  p.  32. 

(2)  See  p.  210,  last  paragraph. 
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The  CHAIRMAN.  —  The  first  part  of  Article  1  remains  unchanged  at  present. 
There  is  a  German  amendment  which  I  will  read  : 

Add  after  the  words  whenever  possible  the  words  by  a  single  transport  code;  the  text  would 
thus  read  :  whenever  possible  by  a  single  transport  code  and  a  single  way-bill. 

M.  von  der  LEYEN  (Germany;  speaking  in  French).  —  Allow  me  to  explain  in  a 
few  words  the  reasons  for  our  proposal.  In  order  to  facilitate  international  goods 
traffic,  it  is  absolutely  necessary  that  the  transport  code  should  be  the  same  for  all 
railways  taking  part  in  this  traffic.  The  single  way-bill  is  only  a  document  marking 
the  existence  of  this  uniform  code.  For  this  reason  the  way-bill,  under  the  terms  of 
Annex  27  of  the  Bern  Convention,  contains  the  following  clause  : 

You  shall  receive  goods...  under  the  conditions  laid  down  in  the  International  Convention... 

that  is  to  say,  the  regime  of  the  uniform  code  of  the  Convention.  In  order  to  assure 
the  same  treatment  for  traffic  which  is  not  subject  to  the  Bern  Convention,  uniform 
laws  concerning  transport  are  essential.  I  think  that  the  Czecho-Slovak  amendment 
to  Article  1  is  to  the  same  effect  (1).  This  amendment  contains  the  words  whenever 
possible  by  a  single  way- bill,  subject  to  the  same  obligations  (uniform  consignment  note). 
That  is  the  purport  of  the  German  amendment,  and  if  you  prefer  the  Czecho-Slovak 
amendment  I  am  prepared  to  support  it. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  If  we  admit  the  principle, 
it  will  be  well  to  leave  the  Drafting  Committee  to  choose  the  most  suitable  and  useful 
form.  The  question  is  whether  we  are  to  indicate  clearly  that  we  recognise  as  desirable 
that  all  States  in  a  position  to  do  so  should  adhere  to  the  Bern  Convention,  that  the 
scope  of  this  Convention  should  be  widened  as  regards  the  number  of  States  adhering 
to  it,  and  that  the  greatest  possible  use  should  be  made  of  single  way-bills,  subject  to 
the  same  obligations,  that  is  to  say  to  a  uniform  consignment  note.  That  would  be 
a  most  desirable  and  even  necessary  declaration,  because  what  the  text  at  present 
states  as  regards  through  traffic — whenever  possible  by  a  single  way-bill — does  not  indi- 
cate with  such  clearness  that  what  is  meant  is  a  uniform  consignment  note  and  a  single 
transport  obligation. 

Mr.  G.  L.  COLVIN  (Great  Britain).  —  I  am  afraid  I  must  oppose  this  amendment. 
I  have  again  to  point  out  what  is  sometimes  forgotten,  namely,  that  this  particular 
Convention  applies  not  only  to  Europe  but  throughout  the  whole  world.  To  say  that 
you  must  have  a  single  transport  code  all  over  the  world  simply  means  that  a  large 
number  of  countries  will  not  sign  the  Convention.  I  think  it  is  unnecessary  to  add  the 
words  suggested  by  the  German  Delegation.  As  regards  the  Czecho-Slovak  amend- 
ment, I  have  not  yet  had  time  to  consider  it,  and  frankly,  I  do  not  quite  know  what 
it  means. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  May  I  explain  to  the  British 
Delegate  that  the  Czecho-Slovak  amendment  states  exactly  the  same  thing  as  the 
German  amendment?  It  is  understood  that  through  traffic  is  carried  on  with  single 
way-bills.  It  would  seem  desirable  that  special  Conventions  should  be  concluded 
establishing  a  single  transport  contract.  But  conventions  of  this  kind  may  very  likely 
be  concluded  even  in  America,  and  the  adherents  of  the  Bern  Convention  may  become 


(1)  The  text  of  the  Czecho-Slovak  amendment  reads  as  follows  : 

"Delete  this  Article  and  substitute  the  following  wording  : 

Treatment  of  Goods,  Mails,  and  Postal  Parcels. 

"Without  prejudice  to  the  provisions  of  the  Convention  on  Freedom  of  Transit  the 
participating  States  undertake  to  adopt,  on  the  railways  placed  under  their  sovereignty 
or  authority,  all  measures  which  will  facilitate  international  transport  of  goods,  mails  and 
postal  parcels,  more  particularly  as  regards  the  through  transport  of  goods,  whenever 
possible  by  a  single  waybill,  subject  to  the  same  obligation  (uniform  consignment  note), 
their  treatment  during  the  journey,  transhipment  when  this  operation  is  unavoidable, 
and  the  establishment  of  tariffs,  their  rates  and  the  method  of  their  application." 
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more  numerous.  If  the  British  Delegate  does  not  wish  to  refer  to  the  Bern  Convention 
because  it  is  at  present  not  capable  of  worldwide  application,  I  think  he  should  feel  the 
same  scruple  as  regards  the  mention  of  through  traffic.  At  present  it  is  no  longer 
possible  to  carry  it  on  throughout  the  world.  I  think  that  the  wording...  whenever 
possible  by  a  single  way-bill...  may  easily  be  accepted  for  all  States. 

M.  CARACOSTEA  (Roumania;  speaking  in  French). —  I  am  an  old  railway  man, 
and  during  the  long  tim«  that  I  have  spent  in  Transylvania  I  have  had  to  make  Conven- 
tions and  carry  on  through  traffic  with  Germany.  I  should  like  to  be  told  the  meaning 
of  the  term  single  transport  code.  The  Bern  Convention  regulates  every  kind  of  traffic, 
and  I  cannot,  therefore,  understand  these  words,  and  I  am  sure  that  many  of  my  col- 
leagues will  not  understand  them  either.  We  have  a  single  waybill  in  virtue  of  the 
Convention  of  Bern;  I  understand  that.  But,  I  repeat,  I  do  not  understand  a  single 
transport  code.  Does  this  mean  something  which  is  not  referred  to  in  the  Bern  Conven- 
tion?    If  so,  I  am  not  sure  whether  I  should  vote  for  this  amendment. 

M.  von  der  LEYEN  (Germany;  speaking  in  French).  —  The  words  single  transport 
code  are  perhaps  somewhat  difficult  to  explain.  When  we  speak  of  a  single  way-bill 
it  is  understood  that  if  railways  are  concerned  which  are  not  subject  to  the  Bern  Conven- 
tion, they  must  have  come  to  an  agreement  as  to  the  code  governing  their  traffic.  I 
think  that  the  text  of  the  Czecho-Slovak  amendment  explains  our  intention  better 
than  does  our  own,  and  I  therefore  support  it. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  We  shall  examine  it. 

!  M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  As  the  German  Delegate 
supports  our  proposal,  allow  me  to  explain  our  amendment  in  a  few  words,  although 
the  German  Delegate  himself  has  already  explained  it  quite  clearly.  We  should  like 
traffic  to  be  carried  on  as  far  as  possible  with  single  way-bills,  and  we  should  like  inter- 
national traffic  to  be  regulated  by  international  conventions,  that  is  to  say,  as  far  as 
Europe  is  concerned,  by  the  Bern  Convention.  This  means  that  we  wish  the  greatest 
possible  number  of  States  to  accede  to  this  Convention;  as  regards  Europe,  for  example, 
it  would  be  desirable  for  all  the  countries  in  which  the  Convention  of  Bern  has  not  been 
applied  to  ask  to  become  parties  to  it.  Traffic  with  single  way-bills  would  thus  become 
possible,  and  would  henceforth  be  subject  only  to  a  single  obligation.  I  think  that  the 
Roumanian  Delegate  might  see  his  way  to  support  our  view. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  According  to  what  the 
Czecho-Slovak  Delegate  has  said,  all  the  countries  which  have  not  yet  acceded  to  the 
Bern  Convention  must  do  so,  in  order  that  traffic  should  be  carried  on  in  the  same  condi- 
tions for  all.  But  as  regards  countries  which  do  adhere  to  the  Bern  Convention  there 
is  nothing  to  add.  If  this  is  what  is  intended  by  the  Czecho-Slovak  amendment,  I  will 
support  it.  This  question  does  not  concern  those  countries  of  Europe  which  are  parties 
to  the  Bern  Convention.  If  it  refers  to  States  on  the  other  side  of  the  Atlantic,  to  which 
the  Bern  Convention  does  not  apply,  it  is  understood  that  traffic  should  be  regulated 
on  a  basis  of  equality  for  all,  as  the  Bern  Convention  stipulates  in  regard  to  Europe. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  wished  to  make  it  clear 
that  the  part  which  we  have  put  between  brackets  does  not  apply  to  the  text  itself, 
but  explains  my  meaning. 

The  CHAIRMAN.  —  Does  no  one  else  wish  to  speak?  I  understand  that  the  Ger- 
man Delegate  supports  the  Czecho-Slovak  amendment.  If  the  Committee  agrees,  we 
will  vote  on  this  amendment,  which,  let  me  remind  you,  consists  in  introducing  into 
the  article  the  words  subject  to  the  same  obligation.  We  will  vote  only  on  the  principle 
of  the  amendment,  and  will  leave  to  the  Drafting  Committee  the  task  of  deciding  the 
final  text. 

The  amendment  was  adopted  by  20  votes  to  3. 
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M.  SINIGALIA  (Italy;  speaking  in  French).  —  The  words...  uniform  consignment 
note  are  to  be  omitted? 

M.  LANK.AS  (Czecho-Slovakia;  speaking  in  French).  —  That  was  merely  inserted 
as  a  guide. 

The  CHAIRMAN.  —  The  Italian  Delegation  proposes  to  draft  the  end  of  Article  1 
as  follows  :  the  form  of  establishment  of  common  tariffs  and  the  method  of  their  application. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  I  should  like  to  say  at  once  that 
this  is  merely  an  amendment  of  form.  We  have  no  wish  to  alarm  the  Committee. 
We  must  state  definitely  what  should  be  done.  The  words  le  mode  d' etablissement  de 
tarifs  (establishment  of  tarifTs)  seems  to  me  too  vague.  The  Italian  Delegation  consi- 
ders that  it  would  be  better  to  say  the  form  of  establishment  of  common  tariffs.  It  is  a 
question  of  the  form  which  a  common  tariff  should  have,- — its  requirements,  the  classi- 
fication of  goods,  the  scale  of  rates  according  to  countries,  and  so  on.  We  must  aim 
at  giving  a  single  form  to  common  tarifTs.  The  Italian  Delegation  also  proposes  to 
omit  the  words  their  rates  and  to  allude  only  to  the  method  of  application.  It  considers 
that  tariff  rates  should  not  be  the  subject  of  negotiations  as  regards  the  establishment 
of  tariffs.  The  rates  are  generally  those  of  the  tariff  scales  in  force  within  each  indivi- 
dual country.  We  cannot  then  make  recommendations  on  the  subject  of  rates,  as  each 
country  has  a  sovereign  right  to  deal  with  this  question  independently. 

M.  HANREZ  (Belgium;  speaking  in  French).  —  I  agree  with  the  Italian  Delegation. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  ■ —  I  agree  with  the  Italian 
proposal  as  regards  the  substitution  of  the  words  forme  d' etablissement  (form  of  esta- 
blishment) for  the  words  mode  d' etablissement  (establishment),  and  the  omission  of  the 
words  their  rates.  As  regards  the  word  common,  allow  me  to  remind  you  of  what  I 
said  yesterday.  Through  tariff  rates  are  formed  by  the  amalgamation  of  local  tarifTs, 
and  as  a  result  of  the  great  diversity  of  local  tarifTs,  considerable  difficulties  arise  in 
establishing  common  tarifTs.  This  diversity  is  much  greater  than  is  required  by  present 
conditions.  The  differences  are  so  great  that,  in  order  to  establish  common  tarifTs, 
Commissions  must  sit  for  several  months  in  order  to  find  a  basis  for  the  amalgamation 
of  tarifTs.  Great  progress  would  be  made  if,  in  Europe  and  the  other  continents,  the 
various  administrations  would  make  efforts  to  introduce  more  similarity  in  their  tariffs. 
Amalgamation  would  thus  be  rendered  easier.  It  is  for  this  reason  that  I  begged  the 
Italian  Delegation  not  to  press  for  the  introduction  of  the  word  common.  I  think  it 
is  most  desirable  that,  even  as  regards  the  establishment  of  local  tariffs,  the  needs  of 
international  traffic  should  be  considered.  We  should  therefore  express  a  recommen- 
dation to  the  effect  that  States  should  make  efforts  in  the  direction  to  which  I  have 
referred. 

The  CHAIRMAN.  —  It  would  be  well,  I  think,  to  ascertain  the  opinion  of  Colonel 
Etienne  on  this  question. 

M.  ETIENNE  (Director  of  the  Central  Office  of  International  Transport;  speaking 
in  French).  —  I  confess  that  I  was  a  little  surprised,  on  reading  the  end  of  Article  1, 
to  see  that  the  Convention  dealt  with  tariff  rates.  The  Bern  Convention  did  not 
venture  to  touch  upon  this  complex  and  difficult  question.  As  you  know,  this  Con- 
vention issued,  as  it  were,  from  the  regulations  of  a  number  of  countries, — much  less 
numerous,  it  is  true,  than  those  represented  here.  Allow  me  to  read  the  provisions  of 
two  articles  which  appear  in  the  Bern  Convention.  In  Article  4,  which  deals  with 
the  validity  of  tariff  regulations,  we  find  that  : 

As  regards  international  transport  traffic,  the  Convention  regarding  the  conditions  for 
common  tariffs  of  railways  associations  or  unions,  and  also  those  of  the  tariffs  of  each 
individual  railway,  shall  be  valid  in  so  far  as  they  are  not  contrary  to  the  Convention;  other- 
wise they  shall  be  considered  as  null  and  void. 
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As  regards  the  basis  upon  which  tariff  rates  are  to  be  calculated,  Article  11  reads 
as  follows  : 

Transport  rates  shall  be  calculated  in  accordance  with  the  tariffs  legally  in  force  and  duly 
published. 

This  is  reserved  for  the  different  contracting  States.     It  then  reads  : 

Any  private  agreement,  having  as  its  object  the  granting  of  rebates  to  one  or  more  con- 
signors shall  be  expressly  forbidden  and  considered  null  and  void.  Rebates  may,  however, 
be  granted  provided  they  are  duly  published  and  equally  available  to  all  under  the  same 
terms  and  conditions. 

The  Bern  Convention  thus  leaves  considerable  latitude  on  this  point  and  does  not 
deal  with  tariff  rates. 

M.  WALTER  (Hungary;  speaking  in  French).  —  I  think  that  M.  Lankas  has  made 
a  slight  mistake.  The  Italian  Delegation  does  not  require  local  tariffs  to  be  made 
uniform.  When  speaking  of  direct  transport  and  single  waybills,  it  seems  reasonable 
to  avoid  transhipment  at  frontier  stations.  The  amendment  of  the  Italian  Delegation 
aims  at  establishing  the  form  of  direct  tariffs,  that  is  to  say,  of  common  tariffs.  It  is 
for  this  reason  that  I  support  the  proposal. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  I  will  reply  in  a  few  words  to 
M.  Lankas'  remarks  on  the  addition  of  the  word  common,  which  we  proposed.  I  fully 
share  the  Czecho-Slovak  view.  It  would  be  most  desirable  for  local  and  international 
tariffs  to  be  made  uniform.  I  am  the  more  ready  to  say  this  because  in  Italy  we  are 
in  the  course  of  carrying  out  the  operation  to  which  he  referred  just  now.  I  confine 
myself  to  speaking  of  common  tariffs  because  we  have  before  us  a  Convention  which 
refers  to  the  international  and  not  to  the  internal  regime  of  railways.  Though  I  am 
prepared  to  satisfy  M.  Lankas'  request,  I  do  not  think  I  can  refer  in  this  Conference 
to  matters  relating  to  the  internal  regulations  of  each  individual  country.  Interna- 
tional traffic,  which  is  the  subject  of  our  discussion,  is  regulated  only  by  common  tariffs. 
I  know  that  in  certain  cases  the  local  tariff  of  several  States  should  be  applied  to  inter- 
national transport;  that  does  not  imply  the  necessity  of  instituting  uniform  tariffs. 

.  M.  HANREZ  (Belgium;  speaking  in  French).  —  I  support  the  Italian  Delegate's 
view.  1  think,  as  he  does,  that  there  can  be  no  question  here  of  discussing  the  esta- 
blishment of  local  tariffs.  In  order  to  avoid  any  doubt,  it  would  be  better,  instead  of 
establishment  of  common  tariffs,  to  say  establishment  of  international  tariffs. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  Perhaps  I  expressed  myself 
jadly.  It  is  quite  true  that  when  we  speak  of  international  traffic,  we  are  thinking 
jarticularly  of  common  tariffs,  but  it  is  also  true  that  a  large  part  of  international 
traffic  is  based  on  local  tariffs. 

M.  HANREZ  (Belgium;  speaking  in  French).  —  Not  always. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  International  traffic  may 
be  facilitated  in  two  ways, — by  the  establishment  of  favourable  common  tariffs  and  by 
the  unification,  as  far  as  possible,  of  local  tariffs.  Those  delegates  who  represent  rail- 
ways will  certainly  share  my  view  that  the  diverse  character  of  local  tariffs  forms  the 
greatest  obstacle  to  the  establishment  of  through  tariffs.  Before  the  War,  Austria 
was  on  the  point  of  making  her  local  tariffs  uniform  with  those  of  Germany  in  order 
to  facilitate  the  establishment  of  through  tariffs  with  that  country.  It  was  from  this 
point  of  view  that  we  spoke  not  of  the  establishment  of  common  tariffs,  but  of  the  esta- 
blishment of  tariffs  generally.  In  my  view — and  I  hope  it  will  be  shared  by  the  Com- 
mittee— international  traffic  should  be  facilitated  to  the  utmost  possible  extent  by  the 
unification  of  local  tariffs;  but  I  do  not  think  there  is  any  need  to  state  this  in  Article  1. 
It  might  form  the  subject  of  a  recommendation  on  the  part  of  the  Committee.     If  the 
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Committee  accepts  my  view,  we  might  simply  keep  the  words  the  establishment  of  tariffs. 
The  word  tariffs  applies  both  to  common  and  international  tariffs.  We  should  adopt 
the  text  proposed  by  the  Italian  Delegation  by  omitting  the  words  their  rates. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  For  the  reasons  stated  by  M.  Sini- 
galia,  I  support  the  proposal  to  substitute  for  the  word  common  the  word  international. 

The  CHAIRMAN.  —  Does  the  Italian  Delegate  agree  to  substitute  the  word  inter- 
national for  the  word  common}  It  has  the  advantage  of  being  easier  to  express  in 
English. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  I  accept  the  alteration,  but  I  should 
like  to  make  one  more  observation.  I  share  M.  Lankas'  view.  I  am  convinced  that 
the  standardisation  of  tariffs,  both  international  and  local,  would  offer  great  advantages, 
both  for  internal  and  international  traffic,  but  I  do  not  see — perhaps  I  have  not  expressed 
my  idea  clearly  on  this  point — how  it  is  possible,  in  an  international  Convention,  to 
issue  recommendations  with  regard  to  internal  traffic.  If  the  meeting  thinks  that  it 
can  do  so,  I  shall  not  press  for  the  addition  of  the  word  common  or  international.  This, 
in  my  view,  is  a  question  of  form,  of  regulation,  but  I  have  no  reason  to  oppose 
M.  Lankas'  proposal. 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  I  support  the  proposal 
of  M.  Sinigalia  and  that  of  M.  Hanrez,  subject,  however,  to  the  omission  of  the  words 
their  rates. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  agree  to  the  addition  of 
the  word  international  to  the  word  tariffs,  but  I  will  return  to  my  proposal  later. 

The  CHAIRMAN.  ■ —  I  put  to  the  vote  Article  1,  the  last  part  of  which  reads  as 
follows  : 

...the  establishment  of  international  tariffs,  and  the  method  of  their  application. 

The  article  was  adopted  as  amended. 


DISCUSSION  OF  ARTICLE  2 

I  will  open  the  discussion  on  Article  2,  which  reads  as  follows  : — 

Treatment  of  Passengers. 

Without  prejudice  to  the  provisions  of  the  Convention  on  Freedom  of  Transit,  the  High 
Contracting  Parties  agree  to  recognise  as  highly  desirable  the  adoption  of  all  measures 
which  will  facilitate  the  international  transport  of  passengers  and  luggage  over  the  lines 
placed  under  their  sovereignty  or  authority,  under  conditions  of  speed  and  comfort  cor- 
responding to  the  importance  of  each  train  service.  In  particular,  such  measures  should 
comprise  the  establishment  of  services  with  through  booking  facilities,  and,  as  far  as  possible, 
without  change  of  carriage. 

The  Italian  Delegation  has  submitted  an  amendment. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  The  amendment  which  the  Italian 
Delegation  proposed  can  no  longer  be  supported;  the  question  with  which  it  dealt  has 
already  been  decided  in  connection  with  Article  1  (1). 


(1)  The  text  of  the  Italian  amendment  reads  as  follows  :  — 

"Alter  the  beginning  of  Article  2  as  follows  :  — 

"Without  prejudice  to  the  provisions  of  the  Convention  on  Freedom  of  Transit,  the  High  Con 
tracting  Parties  undertake  to  adopt  all  measures  which  will  facilitate  the  international  transport 
pa-scngers  and  luggage  over  the  lines../' 
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The  CHAIRMAN.  —  The  Czecho-Slovak  Delegation  has  proposed  an  amendment 
to  Article  2. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  ■ —  In  our  amendment  we  are 
making  a  suggestion  similar  to  that  which  we  made  to  Article  1;  the  object  of  the 
amendment  is  to  provide  for  the  formation  of  conventions  regulating  passenger  and 
luggage  traffic.  This  convention  already  exists  as  far  as  Europe  is  concerned,  but  it 
has  not  been  put  into  force.  We  ask  that  the  words  subject  to  the  same  obligation  be 
added  to  Article  2. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  For  the  same  reasons  which  were 
so  ably  stated  by  M.  Lankas,  I  support  the  proposal  to  add  to  Article  2,  after  the  words 
through  booking  facilities,  the  words  subject  to  the  same  obligation. 

The  CHAIRMAN.  —  Would  the  Committee  like  to  hear  M.  Etienne's  views  on  this 
subject? 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  I  think  it  would  be 
most  useful. 

M.  ETIENNE  (Director  of  the  Central  Office  of  International  Transport;  speaking 
in  French).  —  At  the  last  plenary  meeting  I  gave  certain  information  on  the  subject 
of  the  draft  International  Convention  on  the  transport  of  passengers  and  luggage  which 
was  prepared  at  Bern.  I  asked  the  Chairman  to  allow  me  to  speak,  in  order  to  point 
out  that  in  Article  2,  which  we  are  now  discussing,  there  is  no  question  of  registration 
tickets  for  the  international  booking  of  luggage.  The  Draft  Convention,  however, 
includes  in  Article  2,  a  whole  series  of  instructions  on  the  luggage  registration  ticket. 
This  consists  of  three  distinct  documents, — in  the  first  place  a  counterfoil,  to  be  retained 
in  the  luggage  office,  then  a  similar  sheet  for  the  luggage  official,  and,  finally,  a  luggage 
ticket  for  the  passenger.  The  wording  of  this  luggage  ticket  would  be  extremely 
simple;  it  would  consist  merely  of  a  carbon  copy.  When  the  counterfoil  is  written, 
the  two  other  sheets  are  made  out  automatically.  I  think  it  would  be  well  to  mention 
the  international  luggage  registration  ticket,  as  we  have  done  for  the  through  waybill, 
because  it  is  obvious  that  if  a  passenger  wishes  to  travel  with  a  through  ticket,  it  would 
also  be  better  for  him  to  have  a  through  luggage  registration  ticket,  in  order  to  avoid 
having  to  look  after  his  luggage  during  the  journey. 

M.  HANREZ  (Belgium;  speaking  in  French).  —  In  order  to  meet  the  view  stated 
by  M.  Etienne,  would  it  not  be  well  to  add  to  this  article  the  following  words  : — 

In  particular,  such  measures  should  comprise  the  establishment  of  services  with  through 
tickets  and  through  registration  of  luggage... 

The  CHAIRMAN.  —  I  propose  that  the  meeting  vote  on  M.  Lankas'  amendment, 
which  consists  of  the  introduction  of  the  words  subject  to  the  same  obligation  at  the  end 
of  Article  2. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  am 
willing  to  support  the  proposal  which  has  been  made,  but  I  should  like  to  ask  if  these 
words  subject  to  the  same  obligation  are  quite  clear.  What  we  mean  is  : — subject  to  the 
same  obligation  in  every  country. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  In  a  certain  number  of 
countries. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  In  the 
countries  adhering  to  the  Convention? 
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M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  As  far  as  possible.  I  think 
that  your  idea  would  be  expressed  by  the  addition  of  the  words  as  far  as  possible. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Please 
note  that  I  do  not  object  to  the  proposal,  but  1  think  it  must  be  made  more  precise, 
and  I  should  like  the  Drafting  Committee  to  take  note  of  my  remark.  Moreover,  1 
should  like  the  words  the  establishment  of  services  with  through  booking  facilities  and 
through  luggage  registration  tickets  to  be  used. 

M.  ETIENNE  (Director  of  the  Central  Office  of  International  Transport;  speaking 
in  French).  —  I  think  that  the  wording  of  the  last  part  should  be  different  from  what 
you  propose.  We  cannot  at  once  speak  of  luggage  registration  tickets,  because  the 
text  reads  as  far  as  possible  without  change  of  carriage.  This  is  for  passengers;  the  pro- 
posed addition  could  only  come  after  the  words  subject  to  the  same  obligation. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  This  is  a  pure  question  of  drafting, 
with  which  the  Drafting  Committee  could  deal. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  We  might 
vote  on  the  principle,  and  we  should  see  later  how  the  article  is  to  be  drafted. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  ■ —  The  ideas  which  should  be 
expressed  are  as  follows  : — The  establishment  of  services  with  through  tickets,  as  far  as 
possible  without  change  of  carriage,  and  with  through  luggage  registration  tickets.  That 
would  be  the  first  idea.  The  second  idea  would  be  subject  as  far  as  possible  to  the  same 
obligations. 

M.  Walter  ROSENTHAL  (Esthonia).  —  This  is  only  a  question  of  drafting.  The 
English  text,  for  instance,  contains  the  words  through  booking  facilities,  which  can  refer 
both  to  persons  and  luggage.  I  should  like  to  see  the  Bern  Convention  mentioned  in 
the  final  text. 

M.  COL VI N  (Great  Britain).  —  I  personally  cannot  allow  that  all  the  countries 
which  sign  our  Convention  should  be  compelled  to  adhere  to  the  Bern  Convention;  this 
Convention  only  applies  to  European  countries,  and  there  are  certain  countries  outside 
Europe  which  could  not  accept  all  its  provisions. 

M.  Walter  ROSENTHAL  (Esthonia).  —  I  am  quite  aware  that  the  Bern  Conven- 
tion only  applies  to  Europe,  but  since  it  has  been  in  existence,  its  results  have  been  so 
excellent  that  it  would  be  most  desirable  for  similar  conventions  to  be  concluded  in 
all  the  countries  of  the  world.  My  idea  is  not  to  compel  other  countries  to  adhere  to 
the  Bern  Convention,  but  only  to  show  how  desirable  it  would  be  that  similar  conven- 
tions should  be  concluded. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  think  that  the  Delegate 
of  Esthonia  did  not  intend  to  make  explicit  mention  of  the  Bern  Convention,  but  only 
to  allude  to  it.  Moreover,  there  is  no  Bern  Convention  with  regard  to  passenger  and 
luggage  traffic.  It  is  only  a  recommendation.  The  Esthonian  Delegate  only  wished 
to  refer  to  it  by  using  the  words  subject  as  far  as  possible  to  the  same  obligation. 

M.  Walter  ROSENTHAL  (Esthonia).  —  I  accept  that  interpretation. 

M.  ETIENNE  (Director  of  the  Central  Office  of  International  Transport;  speaking 
in  French).  —  In  order  to  obviate  any  misunderstanding,  I  should  like  to  point  out  that, 
in  present  conditions,  the  Bern  Convention  could  not  bo  applied  throughout  the 
world.  It  is  designed  solely  with  a  view  to  rail  traffic.  This  also  includes  train 
ferries  or  ferry-boats  which  act  as  extensions  of  the  railways  systems.  This  is  the  legal 
fiction  of  the  continuity  of  railways.  Thus  traffic  between  the  Scandinavian  countries 
and  Germany  is  regulated  by  the  Bern  Convention.     The  same  applies  I"  that  carried 
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on  on  Lake  Constance  between  Switzerland  and  Germany,  and  in  Italy  across  the  Straits 
of  Messina.  In  all  these  cases  there  is  no  breaking  of  bulk  or  of  continuity.  For  Great 
Britain  the  question  is  somewhat  different,  for  with  the  exception  of  the  ferry-boats 
used  during  the  war  no  international  traffic  within  the  meaning  of  the  Bern  Convention 
is  possible  between  the  Continent  and  England.  On  the  other  hand,  the  Convention 
applied  to  the  Siberian  railways,  and  waybills  were  made  out  as  far  as  Vladivostock. 
I  wish  to  be  quite  clear  on  this  point.  It  may  be  said  that  the  Bern  Convention 
will  be  applied  in  spirit,  but  not  otherwise;  at  the  present  time  it  cannot  be  applied  to 
Europe  as  a  whole,  and  still  less  to  Asia  and  other  parts  of  the  world. 

The  CHAIRMAN.  —  I  will  read  Article  2  as  amended  in  accordance  with  the  dis- 
cussion which  has  taken  place  : 

Treatment  of  Passengers. 

The  High  Contracting  Parties  agree  to  recognise  as  highly  desirable  the  adoption  of 
all  measures  which  will  facilitate  the  international  transport  of  passengers  and  luggage  under 
conditions  of  speed  and  comfort  corresponding  to  the  importance  of  each  train  service.  In 
particular  such  measures  should  comprise  the  establishment  of  services  with  through  book- 
ing facilities  and  without  change  of  carriage,  as  well  as  through  luggage  registration  tickets, 
subject  as    far  as  possible  to  the  same  obligation. 

I  put  the  article  to  the  vote. 
Article  2  was  unanimously  adopted. 


DISCUSSION  OF  ARTICLE  3 

The  CHAIRMAN.  —  I  will  read  Article  3. 

Rolling- Stock. 

The  High  Contracting  Parties  agree  to  recognise  as  highly  desirable  the  adoption,  on 
the  railways  placed  under  their  sovereignty  or  authority,  of  all  measures,  including  those 
of  a  technical  nature,  which  will  allow  of  and  facilitate  the  reciprocal  utilisation  and  inter- 
change of  their  rolling-stock. 

The  Spanish  Delegation  has  proposed  an  amendment  to  this  article.     I  will  read  it : 
Add  the  following  words  at  the  and  of  the  article  : 

Without  this  implying  any  obligation  to  alter  the  tracks  of  two  neighbouring  countries 
when  these  tracks  are  of  essentially  different  types. 

M.  Ramon  DE  MONTAGUT  (Spain;  speaking  in  French).  —  The  motive  for  our 
amendment  is  the  fact  that  the  gauge  of  the  Spanish  railways  exceeds  that  of  the  ordi- 
nary continental  lines  by  23  centimetres.  The  Spanish  Government  cannot  permit  any 
compromise  on  this  subject;  the  necessary  reductions  would  involve  enormous  expen- 
diture, and  would  occasion  very  great  difficulties  inherent  in  the  work  necessary  to 
allow  the  circulation  in  Spain  of  foreign  rolling-stock,  with  the  exception  of  that  of 
Portugal.     The  head  of  our  Delegation  explained  this  to  you  at  length  in  his  speech  (1). 

M,  ROLF  THESLEFF  (Finland;  speaking  in  French).  —  I  think  it  is  absolutely 
necessary  that  the  Spanish  amendment  should  be  adopted.  When  I  say  this  I  am 
thinking  of  the  railways  of  my  own  country,  the  gauge  of  which  is  wider  than  that  of 
most  other  countries.  Attempts  have  been  made  to  calculate  the  cost  of  altering  it, 
and  the  sum  estimated  was  a  very  considerable  one.  Moreover,  we  consider  that  from 
an  economic  point  of  view  it  would  perhaps  be  better  for  us  to  retain  our  present  gauge, 
as  the  Russian  railways  have  the  same  gauge.  This  similarity  facilitates  traffic  between 
the  two  countries. 

(1)  See  p.  17. 
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M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  —  I  entirely  agree 
with  the  amendment  proposed  by  the  Spanish  Delegation. 

M.  Walter  ROSENTHAL  (Esthonia).  —  Speaking  on  behalf  of  Esthonia  and  Latvia, 
I  am  very  happy  to  support  the  Spanish  amendment. 

M.  LOISEAU  (France;  speaking  in  French).  ■ —  I  think  that  the  proposal  of  the 
representatives  of  Spain,  Portugal,  Esthonia  and  Latvia  is  fully  justified.  I  personally 
am  quite  ready  to  support  it.  I  should  like  to  propose  a  slight  change  in  the  wording, 
in  order  to  make  the  sentence  a  little  more  precice.  Instead  of  the  words  without  this 
implying  any  obligation  to  alter  the  tracks  of  two  neighbouring  countries  when  these  tracks 
are  of  essentially  different  types,  I  think  that  we  might  say  :■ — 

Without  this  implying  any  obligation  upon  two  neighbouring  countries  to  modify 
the  essential  characteristics  of  their  tracks  when  they  are  different. 

Mr.  COLVIN  (Great  Britain).  ■ —  I  agree  with  what  has  been  said,  but  I  should  like 
something  to  be  added  referring  to  the  loading-gauge,  because  the  tracks  of  two  coun- 
tries might  be  the  same,  but  their  loading-gauge  might  be  totally  different,  and  some- 
times it  might  be  as  expensive  to  alter  the  loading-gauge  as  the  gauge. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  wish  to  state  that  I 
support  the  proposal  of  the  Spanish  Delegation.  In  order  to  hasten  the  progress  of  our 
work  I  withdraw  the  Czecho-Slovak  amendment  to  Article  3.  I  will  merely  venture  to 
make  the  following  suggestion.  Wovdd  it  not  be  desirable  to  substitute  the  title  Inter- 
change of  rolling-stock  for  rolling-stock  ?     But  we  will  discuss  that  question  later. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  think 
this  is  not  merely  a  question  of  rolling-stock,  but  also  of  technical  measures  to  be  taken. 
Perhaps  it  would  be  better  to  say  Interchange  of  rolling-stock  and  technical  provisions. 
That  title  would  include  everything. 

M.  HANREZ  (Belgium;  speaking  in  French).- — A  request  was  made  that  the  loading- 
gauge  should  be  added,  and  this  must  be  included  also. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  There  is 
not  only  the  loading-gauge;  there  are  other  important  questions,  such  as  weight  of 
locomotives... 

M.  Ramon  DE  MONTAGUT  (Spain;  speaking  in  French).  —  The  limit  of  load  per 
axle. 

M.  AVRAMOVITCH  (Serb-Croat-SJovene  State;  speaking  in  French).  —  I  think 
a  general  Convention  should  not  include  all  that, — loading  gauge,  weight  of  locomotive 
and  so  on.  The  result  would  be  an  obligation  to  alter  the  whole  superstructure  in  order 
to  facilitate  international  communications.  I  do  not  think  we  can  ask  such  a  thing. 
It  seems  to  me  that  it  would  be  enough  to  say  including  technical  provisions. 

M.  HAARLOV  (Denmark;  speaking  in  French).  —  We  might  add...  as  far  as  possible. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  I  should  like  to  point  out  that  no 
undertaking  is  entered  into  in  Article  3  any  more  than  in  the  other  articles.  In  these 
circumstances,  I  think  that  the  misgivings  felt  by  the  Delegate  of  the  Serb-Croat- 
Slovene  State  are  dispelled... 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  have 
no  misgivings. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  In  my  opinion,  all  the  details  which 
have  been  asked  for  are  unnecessary.    We  are  expressing  desires.    We  shall  see  if  it 


—    45    — 

is  possible  to  meet  them.  If  it  is  not,  they  will  not  be  met.  Of  course  if  certain  rolling- 
stock  cannot  pass  over  certain  lines  on  account  of  its  loading-gauge,  no  one  will  call 
for  the  loading-gauge  to  be  altered.  The  title  should  therefore  be  defined  more  pre- 
cisely. The  technical  provisions  laid  down  in  this  article  refer  to  the  interchange  of 
rolling-stock  and  to  nothing  else.  I  think  that  the  article  can  therefore  retain  its  present 
form,  with  the  addition  proposed  by  the  Spanish  Delegation,  which  I  recognise  as  neces- 
sary, and  also  with  the  change  in  the  title. 

M.  Walter  ROSENTHAL  (Esthonia).  —  I  suggest  that  we  should  employ  a  more 
comprehensive  term  for  the  title  of  this  article  and  use  the  words  technical  provisions. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  Delegation;  speaking  in  French).  —  I 
agree  with  the  Italian  Delegation,  since  it  is  only  a  case  of  facilitating  the  reciprocal 
use  and  interchange  of  rolling-stock.  Although  it  is  desirable  that  further  provisions 
of  a  technical  nature  should  be  introduced,  in  particular  as  regards  braking  and  the 
unification  and  manufacture  of  rolling-stock,  there  is  no  question  of  that  in  this  General 
Convention.  I  wish  to  state,  therefore,  that  I  am  satisfied  with  the  explanation  that 
has  been  given. 

The  CHAIRMAN.  —  I  will  ask  the  permission  of  the  Committee  to  say  a  few  words, 
for  in  my  capacity  as  a  technical  railway  man  I  have  made  a  close  study  of  the  question. 
I  agree  with  the  French  and  Spanish  Delegations.  If  we  insert  a  provision  in  this 
Convention  dealing  with  changes  of  gauge,  we  incur  the  risk  of  allowing  it  to  be  thought 
that  railway  companies  may  be  required  to  make  any  technical  alterations  of  lesser 
importance.  Everyone  admits  that  an  obligation  of  this  kind  cannot  be  imposed  in 
respect  of  the  exchange  of  rolling-stock.  I  would  therefore  suggest  that  we  refer  the 
question  to  a  sub-committee  to  find  a  wording  which  would  satisfy  the  Spanish 
Delegation  and  those  delegations  which  support  its  proposal.  The  interests  of  all 
would  thus  be  safeguarded  and  misunderstandings  would  be  avoided. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  quite 
agree  with  you,  but  I  should  like  to  make  a  suggestion  which  would  perhaps  satisfy 
the  Spanish  and  Portuguese  Delegations.  Even  if  we  do  not  include  a  clause  of  this 
nature  in  the  General  Convention,  could  we  not  insert  it  in  the  Final  Procotol?  We 
should  thus  avoid  the  misinterpretation  feared  by  the  Spanish  and  Portuguese  Dele- 
gations. 

M.  Ramon  DE  MONTAGUT  (Spain;  speaking  in  French).  —  Our  amendment  does 
not  allude  to  the  gauge.  It  reads  as  follows  : — without  this  implying  any  obligation  to 
alter  the  tracks  of  two  neighbouring  countries  when  these  tracks  are  of  essentially  different 
types.     This  wording  includes  loading-gauge,  wheel-base  and  everything. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  Contrary  to  the  view  of 
the  Esthonian  Delegate,  it  would  be  better  to  make  the  title  of  the  article  clear  by 
using  a  term  such  as  exchange  of  rolling-stock.  We  must  remember  that  the  measures 
to  be  taken  to  facilitate  the  reciprocal  use  and  interchange  of  rolling-stock  will  not 
only  be  provisions  of  a  technical  nature,  but  will  also  involve  conventions  between 
States. 

The  CHAIRMAN.  —  I  suggest  that  we  form  a  Sub-Committee  composed  of  the 
Delegates  of  Spain,  France,  the  Serb-Croat^Slovene  State,  Great  Britain,  Italy  and 
Esthonia;  I  would  also  ask  M.  Lankas  if  he  would  object  to  the  postponement  of  the 
discussion  of  this  proposal  until  this  Sub-Committee  has  supplied  us  with  a  text. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  Of  course,  the  Sub-Com- 
mittee will  use  as  a  basis  the  discussion  which  has  taken  place. 

The  CHAIRMAN.  —  It  will  consider  the  suggestions  made  by  the  representative 
of  Czecho-Slovakia. 

The  meeting  adjourned  at  12.50  p.m. 


SECOND  MEETING  OF  THE  COMMITTEE  ON  RAILWAYS 

(Saturday,  April  2nd,  1921,  at  10  a.m.) 


REPORT   OF   SUB-COMMITTEE   ON   ARTICLE   3  —   NEW   ARTICLE  PROPOSED   BY   THE    ITALIAN 
DELEGATION   DISCUSSION    OF    ARTICLE    4 

The  meeting  opened  with  Sir  Francis  Dent,  Vice-President  of  the  Conference,  in  the 
Chair. 

REPORT  OF  SUB-COMMITTEE  ON  ARTICLE  3 

The  CHAIRMAN.  —  1  will  read  the  new  Article  3. 

Interchange  of  Rolling  Stock. 

The  High  Contracting  Parties  agree  to  recognise  as  highly  desirable  the  adoption,  on  the 
railways  placed  under  their  sovereignty  or  authority,  of  all  measures,  including  those  of  a 
technical  nature,  which  will  allow  of  and  facilitate  the  reciprocal  utilisation  and  interchange 
of  their  rolling-stock. 

It  it  clearly  understood  that  the  above-mentioned  measures  do  not  include  those  which 
would  involve  alterations  in  the  essential  characteristics  of  a  railway  system  or  rolling-stock. 

M.  Loiseau,  Rapporteur  of  the  Sub-Committee,  will  now  address  the  meeting. 

M.  LOISEAU  (France,  Rapporteur;  speaking  in  French).  —  The  Committee  is 
aware  of  the  circumstances  in  which  this  Sub-Committee  was  appointed  to  submit  a 
definitive  text  for  Article  3.  The  Spanish  Delegate  had  proposed  to  add  to  the  text 
of  the  Green  Book  a  provision  worded  as  follows  :  without  this  implying  any  obligation 
to  alter  the  tracks  of  two  neighbouring  countries  when  these  tracks  are  of  essentially  different 
types.  It  was  very  properly  pointed  out  that  the  word  obligation  was  out  of  place,  for 
no  formal  undertaking  on  the  part  of  anyone  is  laid  down  in  the  body  of  the  article; 
and  as  soon  as  there  is  no  undertaking  there  is  no  obligation  either.  We  therefore 
joined  in  the  endeavour  to  find  a  text  which  would  exclude  the  word  obligation,  and 
the  word  at  which  we  arrived  is  that  which  has  been  read  by  the  Chairman.  We 
believed  that  this  text  would  meet  the  wishes  of  Spain,  which  we  e  also  those  of  various 
other  countries.  On  the  other  hand,  we  did  not  see  fit  to  alter  the  title  of  Article  3  and 
confined  ourselves  to  inserting  the  words  Interchange  of  before  the  words  Rolling-stock. 
I  do  not  anticipate  any  difficulty  with  regard  to  this  wording. 

M.  KALFF  (Netherlands;  speaking  in  French).  —  I  beg  to  observe  that  the  second 
part  of  Article  3,  as  now  worded,  gives  the  impre  sion  that  it  is  not  desirable  to  take 
measures  entailing  alteration  in  essential  characteristics.  I  do  not  think  that  is  what 
was  intended.  Such  measures  are  most  desirable,  but  they  are  exceedingly  difficult 
to  apply.  The  present  difficulty  arises  from  the  fact  that  Spain,  and  several  other 
countries,  see  in  the  first  part  of  the  article  an  obligation  which,  in  my  opinion,  it  does 
not  contain.  Article  3  no  more  involves  an  obligation  for  Spain  to  narrow  her  railway 
gauge  than  it  does  for  France  to  widen  hers.  If  Spain  signs  the  Convention  and  does 
not  alter  her  gauge,  she  cannot  be  blamed  by  anyone  for  so  doing.  I  should  prefer, 
then,  to  keep  the  text  of  Article  3  as  it  stands  in  the  Green  Book,  and  leave  what  has 
been  put  in  the  second  part  of  the  article  for  the  Final  Protocol. 
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The  CHAIRMAN.  — •  Does  the  Netherlands  Delegate  feel  very  strongly  on  this 
point?  The  principle  here  expressed  has  been  approved  by  the  Committee,  and  this 
article  is  to  be  the  point  of  departure  for  various  special  Conventions. 

M.  KALFF  (Netherlands;  speaking  in  French).  —  I  do  not  press  the  point. 

M.  EDWARDS  (Chile;  speaking  in  French).  —  The  Chilian  Delegation  accepts 
the  text  adopted  by  the  Sub-Committee  for  Article  3  of  the  Draft  Convention  under 
discussion;  I  will,  however,  take  this  opportunity  of  giving  you  a  rapid  review  of  the 
railway  situation  in  Chile,  which  will  assist  you  to  understand  why  in  South  America 
it  is  not  yet  possible — and  perhaps  never  will  be  possible — to  arrive  at  a  unified  railway 
system,  and  consequently  at  interchange  of  rolling-stock. 

Chile,  which  is  a  narrow  strip  of  country  4,300  kilometres  in  length  and  with  an 
average  width  of  only  170  kilometres,  has  the  greatest  length  of  railway  line  in  propor- 
tion to  its  area  of  any  country  in  South  America.  Chile  has  one  kilometre  of  line  to 
every  90  square  kilometres,  the  average  corresponding  figure  for  South  America  as  a 
whole  being  only  one  per  200.  Chile  was  the  first  country  to  build  a  railway  in  the 
Southern  Hemisphere,  at  a  period,  if  I  may  say  so,  when  railways  were  still  in  their 
infancy.  It  will  thus  be  readily  understood  why  we  have  a  fine  collection  of  samples 
of  every  kind  of  track.  The  Southern  system  of  the  country  has  60  centimetre, 
one  metre  and  D680  metre  tracks.  On  the  Northern  system  the  variety  is  still 
greater,  with  tracks  of  76*2  centimetres,  one  metre,  1-067  metres,  1-270  metres  and 
1-435  metres.  On  the  Southern  system  the  gauge  which  predominates  is  1-680  metres, 
and  on  the  Northern  system  one  metre.  This  is  explained  by  the  fact  that  the  South- 
ern system  is  built  in  a  valley,  the  Northern  in  extremely  hilly  country.  This  is  also 
the  reason  why  a  maximum  gauge  of  one  metre  has  had  to  be  adopted  for  all  interna- 
tional railways  connecting  Chile  with  her  neighbours.  The  Antofagasta-Oruro-La  Paz 
Railway,  the  oldest  railway  in  South  America,  has  a  gauge  of  0-762  metres;  it  crosses 
the  Cordillera  de  Los  Andes  at  a  great  height  above  sea-level.  The  Arica-La  Paz 
Railway,  which  was  built  throughout  its  length  of  460  kilometres  at  the  expense  of  the 
Chilian  Government,  crosses  the  Andes  at  a  height  of  4,280  metres  above  sea-level; 
it  includes  a  32  kilometre  section  of  rack  railway.  The  railway  from  Los  Andes  to 
Mendoza  in  the  Argentine  crosses  the  Andes  at  an  altitude  of  3,189  metres.  You  will 
understand  that  we  are  prohibited  by  these  difficulties  of  a  topographical  nature  from 
employing  a  gauge  wider  than  one  metre;  to  do  so  would  involve  prohibitive  expense. 

I  should  like  to  thank  the  Committee  for  the  kindness  which  it  has  manifested  in 
affording  me  this  hearing. 

M.  BARBOZA-CARNEIRO  (Brazil;  speaking  in  French).  —  Mr.  Chairman,  could 
the  amendment  be  read  once  again? 

M.  LOISEAU  (France;  speaking  in  French).  —  This  is  the  amendment  : 

It  is  clearly  understood  that  the  above-mentioned  measures  do  not  include  those  which 
involve  alterations  in  the  essential  characteristics  of  a  railway  system  or  rolling-stock. 

The  CHAIRMAN.  —  I  will  put  to  the  vote  Article  3  as  amended  by  the  Sub-Com- 
mittee, and  I  should  like  to  thank  both  the  Sub-Committee  and  M.  Loiseau  for  the 
work  which  they  have  so  kindly  undertaken. 

Th  ■  article  was  adopted,  23  voting  for. 


NEW  ARTICLE  PROPOSED  BY  THE  ITALIAN  DELEGATION 

The  CHAIRMAN.  —  The  Italian  Delegate  will  address  the  meeting  on  the  subject 
of  a  new  article  which  he  is  proposing.     The  text  reads  as  follows  : 

The  High  Contracting  Parties  undertake,  in  connection  with  the  construction  or  electri- 
fication of  railways  in  the  neighbourhood  of  a  frontier,  which  are  of  interest  to  international 
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traffic,  to  adopt  as  far  as  possible  all  measures  which  would  allow  of  an  improved  operation 
of  these  lines,  including  the  possible  concession  of  electrical  power  by  one  country  to  another. 

M.  SINIGALIA  (Italy;  speaking  in  French).  ■ —  It  was  decided  by  the  Italian 
Delegation  to  lay  before  you  the  text  of  a  new  article,  upon  which  many  words  need  not, 
I  think,  be  wasted.  As  you  are  aware,  the  question  of  electric  traction  is  becoming 
of  great  and  increasing  importance;  I  need  not  dwell  upon  the  advantages  of  this 
method  of  traction, — -they  are  well  known.  We  consider  that,  particularly  on  mountain 
lines,  it  would  be  most  desirable — of  course,  within  the  limits  of  possibility — to  trans- 
form the  method  of  traction  from  steam  to  electricity. 

The  necessary  amount  of  power  must,  of  course,  be  available,  and  one  country  may 
possess  a  large  store  of  such  power,  whilst  a  neighbouring  country  may  possess  a  much 
smaller  measure.  We  are  therefore  of  opinion  that  it  would  be  a  great  advantage, 
with  a  view  to  the  improvement  of  lines  of  communication,  if  the  countries  possessing 
such  power,  after  having  satisfied  all  their  own  requirements,  consented  to  cede  their 
surplus  electrical  power  to  other  countries  lacking  such  resources.  In  this  way  these 
latter  countries  would  be  enabled  to  obtain  power  to  electrify  their  frontier  lines. 

This  does  not,  of  course,  imply  any  absolute  engagement;  it  is  only  a  recommen- 
dation put  into  words  by  the  Italian  Delegation,  and  I  imagine  that  no  objections  will 
be  raised  against  it  in  this  gathering. 

M.  VELASQUEZ  (Paraguay;  speaking  in  French).  —  On  the  subject  of  the  addition 
proposed  by  the  Italian  Delegation,  I  would  venture  to  observe  that  the  word  under- 
take has  once  more  been  used.  1  consider  that  there  is  even  more  reason  on  this  occa- 
sion than  there  was  on  the  preceding  one  to  substitute  the  words  consider  desirable, 
as  was  done  before.  With  this  reservation,  I  agree  to  the  proposal  made  by  the  Italian 
Delegation. 

M.  BARBOZA-CARNEIRO  (Brazil;  speaking  in  French).  —  The  Brazilian  Delega- 
tion accepts  the  suggestion  of  the  Delegate  of  Paraguay. 

M.  HANREZ  (Belghim;  speaking  in  French).  —  I  consider  that  this  motion  is 
inopportune  here;  the  question  of  the  electrification  of  international  lines  goes  beyond 
our  competence.  Even  if  the  Conference  were  prepared  to  adopt  the  Italian  Delegate's 
proposal,  it  is  highly  probable  that  the  military  authorities  in  the  various  countries 
would  oppose  it  on  strategical  grounds;  the  view  expressed  by  us  here  might  be  contrary 
to  that  which  they  held.     I  consider  it  preferable,  therefore,  not  to  adopt  this  motion. 

M.  KALFF  (Netherlands;  speaking  in  French).  —  To  my  mind  the  Italian  amend- 
ment is  outside  the  scope  of  the  Convention  now  under  discussion;  we  could  not  possibly 
accept  it.     We  shall  begin  by  conceding  electricity  and  end  by  conceding  coal ! 

M.  CARLIN  (Switzerland;  speaking  in  French).  ■ —  I  support  the  view  expressed 
by  the  Belgian  Delegate.  Even  in  the  weakened  form  proposed  by  the  Delegate  of 
Paraguay,- — consider  desirable  instead  of  undertake — the  Italian  amendment  could  not 
be  accepted  by  the  Swiss  Delegation.  As  has  been  pointed  out  by  the  Netherlands 
Delegate,  the  question  is  an  altogether  special  one  and  is  outside  the  scope  of  our 
Convention.  It  appears  to  me  that  the  circumstances  are  of  such  an  exceptional  nature 
that  each  case  should  only  be  dealt  with  by  means  of  special  agreements  between  the 
two  or  three  countries  which  may  be  concerned.  I  do  not  appreciate  any  the  less  the 
aspect  of  the  Italian  amendment  which  brings  into  prominence  that  feeling  of  unity 
by  which  the  various  peoples  of  the  world  should  be  bound  together, — that  unity  which 
we  are  summoned  here  to  promote,  but,  in  the  circumstances,  I  think  it  better  not  to 
include  this  article  in  the  Convention. 

The  CHAIRMAN.  —  Does  the  Italian  Delegate  accept  the  alteration  proposed  by 
the  Delegates  of  Brazil  and  Paraguay? 
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M.  SINIGALIA  (Italy;  speaking  in  French).  —  I  do,  in  view  of  the  tone  of  the 
discussion  which  has  taken  place;  although  I  am  sorry  that  this  alteration  has  been 
made  in  the  amendment,  I  will  not  oppose  it  in  any  way.  I  should  like  to  add  further 
that  the  Italian  proposal  does  not  contain  anything  liable  to  interfere  with  the  use 
of  electrical  power  by  the  countries  which  possess  it;  it  would  be  a  friendly  concession 
made  subject  to  conditions  to  be  laid  down  by  the  two  countries  concerned,  and  only 
where  there  is  a  surplus  of  electrical  power,  and  when  all  the  requirements  of  the 
owning  country  have  been  satisfied. 

I  will  add  a  remark  to  the  observation  made  which  was  prompted  by  misgivings  on 
military  grounds.  Fears  such  as  this  apply  not  to  the  question  of  electrical  power 
alone,  but  to  any  form  of  operation  on  railway  systems,  whether  steam  traction  or 
electric  traction.  I  therefore  fail  to  understand  the  objection.  Besides,  the  Con- 
vention contains  all  desirable  safe-guards  for  national  security.  The  Italian  Dele- 
gation intends  to  propose  the  inclusion  in  this  Convention  of  an  article  similar  to  that 
appearing  in  the  other  conventions,  and  which  actually  deals  with  the  right  of  countries 
to  take  the  measures  which  they  believe  to  be  essential  to  their  national  security.  The 
point  raised  by  the  Belgian  Delegate  arises  not  only  in  connection  with  the  transfor- 
mation of  methods  of  traction,  but  also  in  connection  with  every  other  question  con- 
cerning means  of  communication.  It  is  not  the  method  of  traction  which  imperils 
the  safety  of  a  country,  but  the  facilities  for  communication  themselves. 

I  agree  to  the  substitution  for  the  word  undertake  of  the  words  recognise  as  highly 
desirable. 

The  CHAIBMAN.  —  I  will  put  the  new  article  to  the  vote  with  the  alteration  put 
forward  by  the  Delegation  of  Paraguay,  namely,  the  substitution  for  the  word  under- 
take of  the  words  recognise  as  highly  desirable.  The  alteration  brings  this  new  article 
into  accord  with  the  earlier  articles  which  have  already  been  voted. 

M.  VELASQUEZ  (Paraguay;  speaking  in  French).  —  I  should  like  this  vote  to  be 
regarded  merely  as  a  provisional  vote  and  not  as  a  final  one. 

The  CHAIRMAN.  —  No  decision  of  the  Committee  is  final;  every  text  adopted 
here  has  to  he  submitted  to  the  plenary  Conference . 

M.  VELASQUEZ  (Paraguay;  speaking  in  French).  —  1  will  explain  my  meaning. 
I  thought  that  the  first  vote  would  relate  to  the  original  text  containing  the  modifi- 
cation proposed  by  the  Delegation  of  Paraguay,  and  that  after  this  vote  a  final  one 
would  be  taken  on  the  text  as  it  would  then  have  been  decided  by  the  Committee. 

The  CHAIRMAN.  —  As  the  Italian  Delegation  has  accepted  your  modification, 
nothing  remains  to  be  submitted  to  the  Committee  except  the  text  thus  modified. 

M.  HANREZ  (Belgium;  speaking  in  French).  ■ —  May  I  remind  the  Chairman  that 
I  proposed  to  omit  this  new  article  altogether?  Is  it  not  on  this  proposal  that  the 
Committee  should  be  asked  to  vote  first  of  all  ? 


M.  BARBOZA-CARNEIRO  (Brazil;  speaking  in  French).  —  Before  the  vote  is 
taken,  I  would  ask  leave  of  the  Committee  to  submit  a  slight  addition  to  the  text, 
which  may  perhaps  obtain  the  support  of  some  of  our  colleagues.  The  following  is  the 
text  which  I  propose  : 

The  High  Contracting  Parties  consider  desirable,  in  connection  with  the  construction  or 
electrification  of  railways  in  the  neighbourhood  of  a  frontier  which  are  of  interest  to  inter- 
national traffic,  to  adopt  as  far  as  possible,  and  without  prejudice  to  the  interests  of  industry 
and  of  internal  traffic  in  the  country  in  which  the  electrical  power  is  produced,  all  measures 
which  would  allow  of  an  improved  operation  of  these  lines,  including  the  possible  concession 
of  electrical  power  by  one  country  to  another. 
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M.  SINIGALIA  (Italy;  speaking  in  French).  —  I  am  most  grateful  to  the  Brazilian 
Delegate  for  proposing  this  addition  to  my  text,  and  am  most  happy  to  accept  it.  As 
I  have  already  said,  it  is  in  complete  accord  with  the  spirit  of  the  Italian  proposal. 

I  see  no  objection  whatever  to  this  article  being  referred  to  a  sub-committee  with 
a  view  to  improving  the  wording  and  giving  satisfaction  to  the  various  views  which 
have  been  expressed.  1  must  say,  however,  that  I  consider  it  needless  to  adopt  such 
a  procedure;  the  text  as  completed  by  M.  Barboza  Carneiro  seems  to  me  clear  enough. 

M.  BEINHABDT  (Austria;  speaking  in  French).  —  The  amendment  of  the  Italian 
Delegation  on  the  subject  of  the  electrification  of  railways  concerns  a  question  of  consid- 
erable importance.  Although  the  problem  has  not  yet  assumed  very  large  propor- 
tions, it  has  to  be  recognised  that  its  importance  is  increasing  daily,  by  reason  of  the 
necessity  under  which  many  countries  find  themselves  of  substituting  electric  for  steam 
traction. 

Will  the  Committee  allow  me  to  give  an  example  which  will  illustrate  the  wide 
bearing  of  the  question?  Before  the  war,  the  railways  of  the  Austrian  Empire  extended 
for  a  length  of  about  20,000  kilometres,  and  the  cost  of  the  fuel  necessary  for  traction 
over  the  system  amounted  to  about  55  million  kronen.  To-day  the  length  of  the 
railways  is  no  more  than  4,500  kilometres — that  is  to  say,  a  quarter  of  their  former 
length,  and  traction — upon  which,  moreover  expenditure,  is  limited  on  account  of  the 
lack  of  coal  and  stock,  and  of  other  difficulties  to  which  I  referred  in  the  Beport  which 
I  had  the  honour  to  present  to  the  Conference — traction,  I  repeat,  involves  an  expen- 
diture of  2,000  million  kronen  for  fuel.  Thus,  on  a  railway  system  reduced  to  a  quarter 
of  its  original  extent,  and  in  return  for  a  very  limited  volume  of  traffic,  Austria  is  spend- 
ing forty  times  as  much. 

The  reason  for  the  change  is  a  very  simple  one.  Formerly,  Austria  possessed  coal- 
mines on  which  she  drew  to  provide  traction  on  her  railways  to  the  extent  of  84  %  of 
the  total  needs.  Whatever  additional  coal  was  necessary  was  imported  from  Upper 
Silesia  or  from  England.  To-day  the  mines  which  we  possess  are  of  minor  importance, 
and  are  only  capable  of  providing  12  %  of  our  total  requirements  in  coal.  We  are 
obliged  to  rely  on  foreign  sources  for  88  %.  As  we  have  to  pay  for  coal  in  foreign 
currency,  the  loss  sustained  by  us  on  the  exchange,  due  to  the  depreciation  of  our  own 
currency,  may  be  estimated  at  1,850  million  kronen  out  of  2,000  million  spent  by  us 
on  fuel. 

This  is  a  typical  example,  and  the  Committee  will  understand  why  the  electrification 
of  railways  represents  a  question  of  vital  interest  for  Austria;  it  is  natural  that  the  latter 
should  wish  to  transform  the  method  of  traction  on  her  railways  by  making  a  gradually 
increasing  use  of  those  of  her  waterways  which  are  capable  of  supplying  sufficient  hydro- 
electrical  power.  The  utilisation  of  hydraulic  power  represents  a  problem  so  complex 
and  of  such  wide  bearing  that  it  would  be  dangerous  to  endeavour  to  cope  with  it  in  a 
Convention  on  the  International  Begime  of  Bailways. 

I  should  like  also  to  state  my  conviction  that  there  will  be  no  sort  of  difficulty, 
should  the  occasion  arise,  of  carrying  out  the  suggestion  of  the  Italian  Delegation  at 
some  point  on  the  Austro- Italian  frontier;  but  it  appears  to  me  out  of  the  question  to 
include  in  the  Convention  on  the  International  Begime  of  Bailways — whether  in 
connection  with  Article  3  or  some  other  article — a  clause  dealing  with  the  important 
question  of  the  utilisation  of  hydraulic  power. 

M.  CABLIN  (Switzerland;  speaking  in  French).  —  I  recognise  the  conciliatory  spirit 
which  led  our  Brazilian  colleague  to  suggest  an  amendment  to  the  Italian  proposal. 
I  am  myself  animated  by  the  same  desire  for  conciliation,  but  I  regret  that  I  cannot 
accept  the  text  proposed  by  the  Brazilian  Delegation;  it  does  nothing  to  remove  the 
substantial  objections  which,  since  the  outset  of  the  discussion,  have  been  levelled 
against  the  new  article.  I  realise  the  significance  of  the  article  from  the  standpoint  of 
international  unity,  but,  even  viewed  from  that  aspect,  it  is  too  narrow;  it  should  be 
extended  to  coal,  as  we  have  to  consider  not  only  electric  traction  but  steam  traction. 
If  the  matter  is  looked  at  from  this  standpoint,  why  not  admit  that  countries  possessing 
coal  should  undertake  to  cede  some  of  it  to  countries  which  have  none;' 
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I  merely  wish  to  draw  the  Committee's  attention  to  the  importance  possessed  by 
this  article.  Questions  are  involved  which  far  exceed  the  scope  of  this  Convention,  and 
it  would  therefore  be  better,  in  order  to  obviate  any  misunderstanding,  to  reject  the 
article  altogether.     I  put  this  as  a  formal  motion. 

The  CHAIRMAN.  —  T  think  that  the  proper  course  is  to  vote  on  the  question 
whether  the  new  article,  with  the  amendment  proposed  by  the  Brazilian  Delegation 
and  accepted  by  the  Italian  Delegation,  should  be  included  in  the  Convention  or  not. 
I  will  read  the  text  once  more  : 

The  High  Contracting  Parties  consider  desirable  in  connection  with  the  construction  or 
electrification  of  railways  in  the  neighbourhood  of  a  frontier,  which  are  of  interest  to  inter- 
national traffic,  to  adopt  as  far  as  possible,  and  without  prejudice  to  the  interests  of  industry 
and  of  internal  traffic  in  the  country  in  which  the  electrical  power  is  produced,  all  measures 
which  would  allow  of  an  improved  operation  of  these  lines,  including  the  possible  concession 
of  electrical  power  by  one  country  to  another. 

The  new  article  was  rejected  by  16  votes  to  6. 


DISCUSSION  OF  ARTICLE  4 

The  CHAIRMAN.  —  We  will  pass  to  Article  4,  which  reads  as  follows  : — 

Special  Conventions. 

In  the  absence  of  relevant  existing  conventions,  special  conventions  shall  provide  for  the 
application  of  the  principles  enunciated  in  the  preceding  articles.  These  conventions  shall 
include  as  far  as  possible  provisions  applicable  to  combined  transport  by  rail  and  water, 
including  sea  journeys.  They  shall  in  particular  contain  stipulations  expressly  forbidding 
the  concession  of  facilities  or  the  establishment  of  tariffs,  the  adoption  or  application  of  which, 
as  regards  passengers  subjects  of  any  one  of  the  High  Contracting  Parties,  or  goods,  mails 
or  postal  parcels,  coming  from  or  proceeding  to  any  one  of  the  High  Contracting  Parties, 
over  the  same  throughout  route,  in  the  same  direction,  and  in  the  same  conditions,  would 
depend  upon  the  nationality  of  passengers,  upon  the  ownership  or  commercial  origin  of  goods, 
mails  or  postal  parcels  or  upon  the  flag  or  ownership  of  the  vessels  which  have  been  or  are 
to  be  employed  either  before  or  after  their  transport  by  rail.  This  stipulation,  however, 
must  not  be  construed  as  either  preventing  the  establishment  of  local  tariffs  on  a  different 
basis  from  import  and  export  tariffs,  or  as  affecting  in  any  way  the  question  of  combined  rail 
and  sea  tariffs. 

The  aforementioned  conventions  shall  also  provide  that  transport  rates  be  calculated 
in  accordance  with  the  tariffs  legally  in  force  and  duly  published,  and  that  any  private  agree- 
ment having  as  its  object  the  granting  of  rebates  to  one  or  more  consignors  shall  be  expressly 
forbidden  and  considered  null  and  void.  Rebates  may,  however,  be  granted  provided  they 
are  duly  published  and  equally  applicable  to  all  under  the  same  terms  and  conditions. 

If  the  Committee  agrees,  we  could  take  the  Italian  amendment  first.  The 
British   amendment  (1)   is   first  in  order,  but  as  this  amendment  and  the  Czecho- 


(1)  The  text  of  the  British  amendments  to  Articles  4  and  5  is  as  follows  :  — 

Article  4 
"Omit  this  article  and  substitute  the  following  :  — 

Special  Agreements. 

"In  the  absence  of  relevant  existing  conventions,  special  conventions  shall  provide  lor  the  appli- 
cation as  far  as  practicable  of  the  principles  enunciated  in  Articles  1,  2  and  3." 

Article  5 
"Omit  this  article  and  substitute  the  following  : — 

■Railway  Tariffs  and  Facilities. 

"In  the  case  of  nationals  of  the  Participating  States  or  traffic  to  or  from   their  territories, 
the  railway  tariff's  fixed,  or  the  facilities  granted,  shall  not  depend  in  any  way  on  the  nationality  of 
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Slovak  amendment  (1)  are  of  the  same  nature,  it  would  be  desirable  to  discuss  them 
together. 

Is  there  any  objection? 

I  declare  the  discussion  open  on  the  amendment  proposed  by  the  Italian  Delegation. 

M.  SINIGALIA  (Italy;  speaking  in  French). —  The  Italian  Delegation  has  no  alter- 
ation of  substance  to  propose  to  Article  4.  We  only  desire  to  render  more  precise 
the  text  of  the  end  of  the  first  paragraph,  which  deals  with  the  possible  establishment 
of  local  tariffs  differing  from  import  and  export  tariffs.  From  the  various  discussions 
which  have  taken  place  on  the  subject,  and  from  the  Commentary  (2),  the  fact  has  been 
elicited  that  every  country  should  have  the  right  to  establish  different  tariffs  for  its 
internal  traffic, — tariffs  differing  not  only  from  import  and  export  tariffs,  but  also  from 
transit  tariffs.  Every  tariff  system  involves  several  classes  of  tariffs, — internal,  import, 
export  and  transit.  We  consider  the  article  incomplete  without  some  additional 
precision  with  regard  to  transit  tariffs.  We  therefore  ask  that  for  the  words  local 
tariffs  on  a  different  basis...  there  should  be  substituted  the  words  tariffs  on  a  different 
basis  for  internal,  import,  export  or  transit  traffic... 

M.  HANREZ  (Belgium;  speaking  in  French).  —  Like  the  Italian  Delegation,  I 
should  like  to  add  a  few  words  to  this  article.  I  ask  that  at  the  beginning,  after  the 
words  In  the  absence  of  relevant  existing  conventions,  special  conventions  shall  provide 
for...  the  following  words  should  be  added  :  as  far  as  possible. 

Secondly,  at  the  end  of  the  first  paragraph,  after  the  words  This  stipulation,  however, 
must  not  be  considered  as  either  preventing...  I  propose  the  addition  of  the  words  the 
existence  and  establishment... 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  The  British  and  Czecho- 
slovak amendments  go  much  further  than  the  Italian  amendment, — which,  by  the  way, 
I  support.  The  British  and  Czecho-Slovak  Delegations  propose  to  make  a  special 
article  with  regard  to  tariffs,  and  to  transfer  the  passage  relating  to  special  conventions 
to  another  article.  Surely  we  ought  to  discuss  first  in  order  the  Italian  amendment 
which,  incidentally,  is  in  accord  with  the  Czecho-Slovak  and  British  amendments. 
The  Belgian  Delegate  is  referring  to  Article  4  in  its  original  form,  whereas  the  Czecho- 
slovak and  British  amendments  provide  for  a  special  article  on  the  question  of  tariffs. 

With  regard  to  the  Italian  proposal,  I  accept  it. 


passengers  or  considerations  of  nationality  in  the  ownership,  origin,  starting-point  or  destination  of  the 
goods  or  traffic,  or  on  the  flag  or  ownership  of  the  vessels  which  have  been,  or  are  to  be  employed, 
either  before  or  after  their  transport  by  rail.  This  stipulation  does  not  affect  the  establishment  of 
local  railway  tariffs  on  a  different  basis  from  railway  tariffs  on  imports  or  exports,  or  of  combined 
rail  and  sea  tariffs. 

"Transport  charges  shall  be  calculated  in  accordance  with  the  tariffs  legally  in  force  and  duly 
published,  and  any  private  agreement  having  as  its  object  the  granting  of  rebates  to  one  or  mine 
consignors  is  expressly  forbidden  and  considered  null  and  void.  Rebates  may,  however,  be  granted 
provided  they  are  duly  published  and  equally  available  to  all  under  the  same  terms  and  conditions." 


(1)  The  following  is  the  text  of  the  Czecho-Slovak  amendment  to  Article  4. 

Article  4 
"Omit  this  article  and  substitute  the  following  : — 

Transport  Tariffs  and  Facilities. 

"The  concession  of  transport  facilities  or  the  establishment  of  tariffs,  as  also  their  adoption  and 
application  as  regards  passengers  subjects  of  any  one  of  the  Contracting  States,  or  goods  coming  from 
or  proceeding  to  any  one  of  the  Contracting  States,  over  the  same  throughout  route,  in  the  same 
direction,  and  in  the  same  conditions  must  not  depend  upon  the  nationality  of  passengers  upon  the 
ownership  or  commercial  origin  of  goods  or  upon  the  flag  or  ownership  of  the  vessels  which  have  been 
or  are  to  be  employed  either  before  or  after  their  transport  by  rail.  Transport  tariffs  shall  be  calcu- 
lated in  accordance  with  the  tariffs  legally  in  force  and  duly  published;  and  any  private  agreement 
having  as  its  object  the  granting  of  rebates  to  one  or  more  consignors  shall  be  expressly  forbidden 
and  considered  null  and  void.  Rebates  may,  however,  be  granted  provided  they  are  duly  published 
and  equally  applicable  to  all  under  the  same  terms  and  conditions. 

This  stipulation  does  not  prevent  the  establishment  of  different  import,  export  or  local  tariffs, 
nor  does  it  affect  the  question  of  combined  rail  and  sea  tariffs. 

(2)  See  p.  210. 
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M.  LOISEAU  (France;  speaking  in  French).  —  I  am  very  ready  to  support  the 
amendment  put  in  by  the  Italian  Delegation.  I  will  only  propose  a  slight  alteration 
to  the  form  of  the  text,  in  regard  to  which,  by  the  way,  I  am  in  agreement  with  my 
colleague.  Instead  of  saying  tarifs  different?  selon  les  trafics  interieurs  d' importation... 
(tariffs  on  a  different  basis  for  internal,  import...  traffic...),  the  French  of  which  is  a  little 
doubtful,  could  we  not  say — the  idea  is  the  same — tarifs  differents  selon  qu'il  s'agit  du 
trafic  interieur,  d' importation,  d' exportation  ou  de  transit  (different  tariffs  for  internal, 
import,  export  or  transit  traffic). 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  As  the 
British  proposal  is  the  one  furthest  from  the  text  of  the  Draft,  I  ask  that  it  should  be 
discussed  first;  we  will  then  consider  the  proposals  which  differ  less.  I  believe  that 
in  this  way  we  shall  progress  more  quickly.  With  regard  to  the  substance  of  the  ques- 
tion, I  am  fully  in  agreement  with  the  Italian  proposal  as  amended  by  the  French 
Delegation.     We  can  then  examine  the  Czecho-Slovak  proposal. 

The  CHAIRMAN.  —  I  suggested  that  the  Italian  proposal  should  be  taken  first 
because,  after  going  through  it,  I  was  convinced  that,  as  it  is  only  in  the  direction  of 
defining  the  tariffs  in  question  more  explicitly,  there  would  be  no  objection  on  the  part 
of  the  Committee.  I  gather  that  there  is  no  objection  to  the  principle  of  the  Italian 
amendment,  and,  having  regard  to  what  has  been  said  by  various  delegates,  the  wording 
can  safely  be  left  to  the  Drafting  Committee.  If  that  is  so,  we  may  now  proceed  with 
the  amendments  of  the  British  and  Czecho-Slovak  Delegations. 

Mr.  COLVIN  (Great  Britain).  —  In  view  of  the  fact  that  the  British  amendments 
to  Articles  4  and  5  are  mutually  interdependent,  it  will,  I  think,  be  more  convenient 
if  I  deal  with  them  at  one  and  the  same  time. 

I  may  say  at  once  that  we  have  not  sought  in  these  two  amendments  to  import  any 
new  principle  into  the  Convention;  all  that  we  have  attempted  to  do  is  to  define  with 
greater  precision  the  principles  laid  down  in  the  existing  text.  If  you  will  refer  to 
Articles  4  and  5  as  they  appear  in  the  Green  Book,  you  will  see  that  it  is  proposed  to 
establish  special  conventions  which  are  to  include,  not  only  the  principles  advocated 
in  Articles  1,  2  and  3,  which  principles  are  limited  in  their  application  because  there 
are  certain  States  by  which,  for  geographical  reasons,  they  cannot  all  be  brought  into 
force, — but  also  the  principles  contained  in  Article  4,  which  is  of  general  application  for 
all  States. 

Under  these  circumstances  it  appears  to  the  British  Delegation  that  it  would  be 
better  to  deal  with  the  measures  necessary  to  carry  out  the  principles  contained  in 
Articles  1,  2  and  3  by  a  series  of  special  Conventions  between  the  regional  groups  of 
States  to  which  these  principles  are  applicable,  and  to  leave  in  the  main  Railway 
Convention  the  general  principle  contained  in  Article  4.  To  re-affirm  this  particular 
principle  in  each  special  Convention  would  in  no  way  add  to  its  strength  and  therefore, 
in  our  opinion,  would  only  be  a  useless  repetition.  But  it  is  of  course  understood  that 
t  here  shall  be  nothing  in  the  special  Conventions  which  can  in  any  way  conflict  with 
the  general  principle  laid  down  in  the  main  Convention. 

Turning  now  to  the  new  Article  4  as  proposed  by  the  British  Delegation,  I  do  not 
think  this  requires  any  detailed  explanation.  It  will  be  observed  that,  in  connection 
with  the  proposed  special  Conventions,  we  have  omitted  any  reference  to  the  question 
of  combined  transport  by  rail  and  water,  including  sea  journeys,  because,  in  our  opinion, 
it  is  doubtful  whether  such  questions  are  properly  within  the  scope  of  a  Railway  Conven- 
tion, particularly  in  view  of  the  fact  that  combined  rail  and  sea  tariffs  are  specifically 
excluded  from  this  Convention. 

As  regards  the  new  Article  5  proposed  by  the  British  Delegation,  although  we  have 
made  some  changes  in  the  wording  as  given  in  the  Green  Book,  our  object  in  so  doing 
has  not  been  to  alter  the  principles  there  given,  but  only  to  define  them  with  what  we 
believe  to  be  greater  clearness.  According  to  the  wording  we  are  suggesting,  I  may 
point  out  that  there  is  nothing  to  forbid  variations  of  rates  in  accordance  with  varia- 
tions in  traffic  conditions  or  regularity  of  service,  or  on  account  of  considerations  of 
commercial  competition  between  different  routes.     Railways  will  be  left  as  free  to 
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follow  out  the  ordinary  principles  of  commercial  rate-making  in  the  case  of  international 
traffic,  as  they  will  be  in  the  case  of  local  traffic;  all  that  they  are  asked  is  not  to  vary 
international  traffic  rates  for  purely  political  purposes. 

The  CHAIRMAN.  —  I  consider  it  essential  that  the  Committee  should  decide 
whether  it  desires  Articles  4  and  5  to  be  remodelled  in  this  way,  and,  if  so,  whether  a 
shorter  article  entitled  Special  Conventions  should  be  placed  first  in  order,  as  in  the 
British  amendment,  or  second,  as  in  the  Czecho-Slovak  amendment.  This  constitutes 
an  essential  difference,  for  according  to  the  Czecho-Slovak  amendment,  one  article  more 
is  brought  within  the  purview  of  the  article  entitled  Special  Conventions.  It  is  mainly 
a  question  of  the  general  framing  of  the  article;  we  can  discuss  the  wording  afterwards. 

M.  LANK  AS  (Czecho  Slovakia;  speaking  in  French).  —  As  the  Chairman  has  pointed 
out,  there  is  a  difference  between  our  proposals  and  the  proposal  of  the  British  Dele- 
gation. We  should  like  to  begin  with  the  article  which  the  British  proposal  calls 
Article  5,  and  then  let  the  provision  which  deals  with  special  Conventions  follow  as  a 
separate  article.  It  appears  to  me  more  logical  to  speak  of  special  Conventions  in  a 
separate  article,  which  would  refer  to  Articles  1,  2  and  3  and  to  the  new  Article  4. 

With  regard  to  the  wording,  I  would  observe  that  we  have  simply  kept  to  the  ori- 
ginal Green  Book  text,  which  would  appear  to  be  adequate,  and  have  only  modified 
it  in  the  direction  suggested  by  the  Italian  Delegation,  namely,  in  such  a  way  as  to 
make  it  clear  that  the  various  States  will  have  full  liberty  to  establish  import  and  export 
tariffs  on  a  different  basis  one  from  the  other. 

I  accept,  then,  the  Italian  amendment  as  improved  by  the  French  Delegation.  1 
would  also  venture  to  ask  the  Committee  to  examine  whether  the  Green  Book  text  of 
Article  4  could  not  be  retained;  it  is  not  very  different  from  the  rest  of  the  British  text, 
and  I  think  that  the  more  reasonable  course  would  be  to  keep  it. 

M.  CARACOSTFA  (Roumania;  speaking  in  French).  —  The  Czecho-Slovak  amend- 
ment is  most  suitable  here.  It  meets  the  desires  expressed  in  the  Italian  amendment 
and  in  the  other  amendments;  I  therefore  support  it  heartily,  and  would  appeal  to  the 
Committee  to  adopt  it  as  it  stands.  What  purpose  will  be  served  by  discussing  another 
text?     I  would  beg  the  Chairman  to  agree  to  put  it  to  the  vote. 

Mr.  COLVIN  (Great  Britain).  —  Should  the  Green  Book  text  be  retained,  I  would 
ask  the  Committee  to  consider  what  might  happen  in  the  following  circumstances. 
Suppose  a  State,  which  I  will  call  A,  carries  on  international  traffic  with  two  States  B 
and  C,  situated  on  its  boundaries.  Traffic  with  each  of  these  States  passes  over  differ- 
ent routes,  but  both  these  routes  are  of  much  the  same  length,  and  in  respect  of  oper- 
ating conditions  are  very  similar.  What  is  there  to  prevent  State  A  from  quoting 
much  more  favourable  rates  on  the  route  used  by  State  B  than  on  that  used  by  State  C? 
Great  Britain  has  no  particular  concern  in  such  a  question;  I  raise  it  in  the  interests 
of  justice,  particularly  towards  some  of  the  smaller  States. 

M.  LOISEAU  (France;  speaking  in  French).  —  However  favourable  my  opinion 
of  the  Czecho-Slovak  amendment  may  be,  I  do  not  go  so  far  as  to  assert,  as  does  the  Rou- 
manian Delegate,  that  it  should  be  adopted  without  discussion.  I  prefer,  for  the 
moment,  to  support  the  British  amendment,  which,  in  my  opinion,  has  the  very  great 
advantage  of  singling  out  from  Article  4  of  the  Green  Book,  which  deals  with  somewhat 
dissimilar  subjects,  a  clear  and  distinct  idea,  embodied  in  a  succinct  phrase,  which 

1  will  read  :  In  the  absence  of  relevant  existing  conventions,  special  conventions  shall  pro- 
vide for  the  application  as  far  as  practicable  of  the  principles  enunciated  in  Articles  1, 

2  and  3. 

I  consider  it  quite  natural  to  separate  this  clause,  and  thus  meet  the  wishes  of  the 
British  Delegation  with  regard  to  the  point. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  would  inform  M.  Loiseau 
that  we  are  doing  the  same  thing, — we  also  have  singled  out  t  he  idea,  and  to  even  a  great  er 
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degree.     There  is  a  misunderstanding;  the  Czecho-Slovak  amendment  isolates  the  pro- 
vision still  more,  seeing  that  it  places  it  in  an  altogether  independent  article. 

M.  LOISEAU  (France;  speaking  in  French).  —  On  this  point  I  concur  in  the  obser- 
vations of  the  Czecho-Slovak  Delegate,  but  some  text  must  be  taken  as  a  basis  for 
discussion.  Shall  we  take  the  Green  Book,  the  British  amendment  or  the  Czecho- 
slovak amendment?  We  cannot  enter  upon  the  discussion  until  we  are  clear  on  this 
point. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  The  misunderstanding 
arose  from  my  saying  that  we  were  taking  the  Green  Book  text;  but  we  are  taking  it, 
whilst  at  the  same  time  making  a  separate  article  out  of  this  provision. 

Mr.  COLVIN  (Great  Britain).  —  We  really  do  not  much  care  in  what  order  the 
articles  are  put.  If  the  Committee  would  prefer  to  change  over  the  order,  the  British 
Delegation  will  have  on  objection. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  It  must  not  be  forgotten 
that  if  two  distinct  articles  are  made  out  of  Article  4,  the  present  Article  5  of  the  Draft 
will,  of  course,  have  to  be  omitted  as  no  longer  necessary. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  I  agree  with  the  proposal  to  divide 
Article  4  into  two  parts,  and  if  the  British  Delegation  does  not  press  its  proposal,  I 
think  the  new  article  formed  of  the  first  sentence  of  Article  4  of  the  Draft  might  well 
be  put  second.  I  therefore  readily  support  the  Czecho-Slovak  proposal;  I  consider 
it  necessary  for  the  special  Conventions  referred  to  here  to  include  not  only  the  pro- 
posals or  undertakings  covered  by  the  preceding  articles,  but  also  those  coming  under 
Article  4. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  May  1 
draw  the  attention  of  the  Committee  to  the  signal  difference  which  exists  and  which 
has  been  emphasised  by  the  Italian  Delegate.  If  his  proposal  were  accepted,  the  new 
Article  5  would  refer  not  only  to  Articles  1,  2  and  3,  but  also  to  Article  4. 

Whilst  accepting  the  principle  of  division  as  proposed  by  the  British  and  Czecho- 
slovak Delegations,  we  should  nevertheless  prefer  the  order  proposed  by  the  latter; 
this  would  bring  all  Conventions  under  the  terms  of  the  new  Article  5.  It  is  for  this 
reason  that  I  would  ask  the  Committee  to  express  itself  in  favour  of  the  Czecho-Slovak 
proposal. 

M.  EDWARDS  (Chile).  —  The  Chilian  Delegation  accepts  in  principle  Articles  4 
and  5  as  proposed  by  the  British  Delegation,  but  we  should  require  the  wording  to  be 
clearer.  We  suggest  that  Article  5  of  the  British  amendment  should  serve  for  Article  4, 
and  that  Article  4  of  the  British  amendment  should  serve  for  Article  5,  worded  as  fol- 
lows : 

In  the  absence  of  relevant  existing  conventions,  special  conventions  shall  provide  for  the 
application  as  far  as  practicable  of  the  principles  enunciated  in  Articles  1,  2,  3  and  4. 

These  conventions  shall  include  as  far  as  possible  provisions  applicable  to  combined  trans- 
port by  rail  and  water. 

The  CHAIRMAN.  —  The  opinion  of  the  Committee  appears  to  be  that  the  order 
advocated  in  the  Czecho-Slovak  amendment  is  the  best.  Article  4  of  the  Czecho- 
slovak amendment  is  Article  5  of  the  British  amendment. 

Does  anyone  wish  to  speak  on  Article  4  of  the  Czecho-Slovak  amendment  and 
Article  5  of  the  British  amendment? 

M.  POLITIS  (Greece;  speaking  in  French).  —  The  Greek  Delegation  accepts  the 
British  proposal.  It  proposes  to  substitute  for  the  words  over  the  same  throughout 
route,  in  the  same  direction  in  the  first  paragraph  of  Article  4  (Green  Book  text)  the 
words  ...over  equivalent  routes  and  in  the  same  operating  conditions... 
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M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  consider  that  the  question 
is  now  sufficiently  clear  and  that  a  vote  could  be  taken. 

M.  SINIGALIA  (Italy;  speaking  in  French).  — We  agree  to  the  division  as  proposed 
by  the  Czecho-Slovak  Delegation. 

M.  BARBOZA-CARNEIRO  (Brazil;  speaking  in  French).  —  I  am  fully  prepared 
to  accept  Article  5  as  proposed  by  the  British  Delegate,  but  1  would  ask  his  leave  to 
make  a  slight  addition  to  it.  After  the  words  either  before  or  after  their  transport  by 
rail  1  suggest  that  the  following  sentence  should  be  inserted  : 

This  provision  may  be  inapplicable  when  the  owners  or  charterers  of  the  vessels  employed 
before  or  after  the  transport,  by  rail  establish  differential  freight  scales. 

The  text  would  continue  as  follows  :  It  is  also  formally  understood  that  this  stipulation 
will  not  affect  either  the  establishment  of  different  local  tariffs'  for  import,  export  or  transit 
traffic,  nor  the  question  of  combined  rail  and  sea  tariffs... 

The  text  of  this  article  plainly  conveys  the  idea  of  the  supplementing  of  one  means 
of  transport  by  another.  The  railway  carries  on  by  land  the  function  of  the  vessel. 
It  is  laid  down  in  the  article  that  the  tariffs  for  this  part  of  the  journey  should  in  no 
wise  depend  either  on  the  nationality  of  passengers  or  considerations  of  nationality  in 
the  ownership,  commercial  origin,  starting-point  or  destination  of  the  goods  or  traffic  or 
on  the  flag  or  ownership  of  the  vessels  which  have  been  or  are  to  be  employed  before  or  after 
their  transport  by  rail. 

What  we  require  is  reciprocal  treatment.  A  definite  obligation  is  laid  down  in  the 
article.  It  might  be  said  that  an  obligation  of  this  nature  would  be  more  suitable  in 
a  Convention  on  maritime  traffic.  Unfortunately,  there  is  no  question  for  the  moment 
of  making  a  Convention  of  this  kind.  I  do  not  know  that  one  will  be  made.  It  would 
appear  to  me,  then,  that  we  should  protect  the  interests  of  those  parties  who  are  now 
entering  into  an  undertaking  and  who  possess  railways  but  not  vessels. 

M.  AHLBERG  (Sweden;  speaking  in  French).  —  There  is  an  important  difference 
between  the  British  and  Czecho-Slovak  texts.  In  the  first  of  these,  the  words  from 
the  Green  Book  :  over  the  same  throughout  route,  in  the  same  direction  and  in  the  same 
conditions  do  not  appear  as  they  do  in  the  Czecho-Slovak  amendment.  I  presented 
an  amendment  to  the  British  amendment,  in  order  to  reinstate  these  words  (1).  As 
the  Czecho-Slovak  amendment  has  been  submitted,  it  appears  to  me  that  the  Committee 
might  adopt  it,  since  it  supplies  the  better  wording  here. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  am  happy  to  observe 
that  the  British  Delegation  accepts  our  formula, — at  least,  that  is  what  I  gather.  This 
being  so,  and  as  the  question  would  now  appear  to  be  sufficiently  clear,  the  Committee 
might  proceed  to  vote. 

M.  COLVIN  (Great  Britain).  ■ —  I  am  sorry  to  have  to  disillusion  M.  Lankas.  1  do 
not  accept  his  amendment  in  its  entirety,  but  only  the  change  in  the  order  of  the  articles. 
I  drew  the  attention  of  the  Committee  particularly  to  one  question,  and  I  wonder 
whether,  in  view  of  the  importance  of  that  question,  it  would  not  be  preferable  to  refer 
the  article  to  a  sub-committee. 

There  is  a  possibility  of  the  Swedish  amendment  re-acting  in  a  rather  dangerous 
manner.  According  to  the  British  amendment,  any  tariff  variations  based  on  consid- 
erations of  nationality  are  prohibited  on  all  routes  used  by  international  traffic. 
\<<ording   to  the  Swedish  amendment  such  variation   is  prohibited   only  if  three 


(l)  The  Swedish  amendment  reads  as  follows  : 

Amendment  to  the  British  amendment. 

The  wording  proposed  by  the  British  Delegation  no  doubt  expresses  more  clearly  than  the  Green 
Hook  the  principles  to  be  followed  with  regard  to  the  establishment  of  tariffs;  nevertheless,  it  omits 
some  very  important  word-;  which  in  our  opinion  it  is  essential  to  retain.  We  therefore  propose  to 
amplify  the  British  amendment  as  follows  : 

After  the  words  or  facilities  granted  insert  the  words  over  the  same  throughout  route,  in  the  same 
direction  and  in  the  same  conditions,  shall  not  depend... 
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conditions  are  fulfilled ;  the  same  throughout  route  is  stipulated,  the  transport  must  take 
place  in  the  same  direction  and  the  traffic  conditions  must  be  exactly  similar.  Thus, 
if  one  of  these  conditions  were  not  fulfilled, — if  traffic  conditions,  for  instance,  were  not 
the  same,  tariffs  could  offer  variations  based  exclusively  on  considerations  of  nation- 
ality. 

Turning  now  to  the  text  of  the  British  amendment,  we  see  that  tariffs  for  interna- 
tional traffic  over  all  routes,  in  any  direction  and  in  any  conditions  are  not  to  depend 
in  any  way  on  considerations  of  nationality,  although  variation  is  admitted  if  it  is 
based  on  any  other  grounds.  It  would  therefore  appear  unnecessary  to  add  the  words 
proposed  by  the  Swedish  Delegation,  the  text  of  the  British  amendment  covering  not 
only  the  special  conditions  now  under  consideration,  but  also  any  other  conditions. 

The  question  which  forms  the  subject  of  the  amendment  proposed  by  the  Brazilian 
Delegation  is  at  present  under  examination  by  a  Sub-Committee  which  has  yet  to  pre- 
sent its  report,  but  if  the  Committee  so  desires,  it  can  obtain  information  immediately 
from  the  Chairman  of  this  Sub-Committee,  who  is  present  at  the  meeting  now. 

The  CHAIRMAN.  —  The  Committee  will  doubtless  desire  to  hear  the  Chairman 
of  the  Sub-Committee  which  was  set  up  by  the  Plenary  Transit  Committee,  with  a 
view  to  the  study  of  the  proposal  made  before  that  Committee  by  the  Brazilian  repre- 
sentative (1),  and  which  is  similar  to  the  proposal  which  has  just  been  made  at  this 
meeting. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  am  not  a  member  of  this 
Committee,  but  if  the  Committee  would  care  to  hear  me,  I  could  explain  that  the  Bra- 
zilian Delegation  has  raised,  not  only  in  connection  with  the  Railways  Convention, 
but  also  in  connection  with  the  Transit  (2)  and  Waterways  Convention,  the  general 
question  of  whether  a  Contracting  State  is  bound  to  give  the  advantages  of  these 
Conventions  to  a  State  which  differentiates  inequitably  against  its  commerce.  It  was 
recognised  at  the  time  of  the  discussion  of  the  Transit  Convention  that  this  raised  a 
very  serious  question  of  principle,  and  the  matter  was  referred  to  a  Sub-Committee, 
of  which  I  was  made  Chairman.  This  Sub-Committee  met  yesterday  and  heard  at 
length  the  explanations  of  the  Brazilian  Delegation.  We  came  to  the  conclusion  that 
it  would  not  be  possible  to  deal  with  so  big  a  question  in  the  Convention  we  are  dis- 
cussing at  Barcelona,  because  the  whole  question  of  the  equitable  treatment  of  com- 
merce is  a  matter  for  another  technical  organisation  of  the  League, — namely,  the  Eco- 
nomic and  Financial  Organisation. 

It  was  decided  that  the  matter  should  be  referred  to  in  the  General  Report  on  the 
Transit  Convention,  and  that  a  request  should  be  made  to  the  Conference  to  recommend 
the  Council  of  the  League  to  direct  the  Economic  Section,  in  consultation  with  the 
Advisory  and  Technical  Committee  on  Communications  and  Transit,  to  study  the  whole 
question  of  whether  it  is  possible  and  desirable  that  Contracting  States  should  be  autho- 
rised to  deny  the  benefits  of  one  Convention  in  order  to  enforce  observance  of  the  terms 
of  another.  Of  course,  it  will  be  entirely  for  the  Conference  to  decide  whether  it  adopts 
such  a  recommendation.  I  only  take  the  opportunity  of  mentioning  this  here  in  order 
that  you  may  see, — as  I  know  my  friend,  M.  Barboza  Carneiro  will  realise, — that  what 
he  has  now  moved  comes  well  within  the  scope  of  the  investigations  of  the  Sub-Com- 
mittee. Possibly  he  will  not  be  inclined  after  this  explanation, — with  which,  I  may  say, 
the  Brazilian  De'egation  is  entirely  in  accord, — to  press  this  particular  amendment. 

I  would  thank  the  Chairman  for  giving  me  the  opportunity  to  make  this  explanation, 
although  I  am  not  a  member  of  this  Committee. 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  I  should  like  in  the 
first  place  to  thank  Sir  Hubert  Llewellyn  Smith  for  the  lucid  manner  in  which  he  has 
explained  this  matter  before  the  Committee;  we  are  fortunate  in  that  he  has  put  us  in 


(1)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  pp.  53,  183 
and  191. 

(2)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  58. 
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possession  of  the  facts  as  regards  what  passed  in  the  Sub-Committee  which  was  appoin- 
ted to  deal  with  the  Brazilian  amendment  to  Article  2  of  the  Transit  Convention.  I 
may  observe,  however,  that  the  task  of  our  Committee  consists  in  preparing  a  frame- 
work to  serve  as  a  model  for  special  conventions  which  will  probably  be  concluded 
between  various  groups  of  countries.  In  this  skeleton  Convention  we  said  expressly 
that  there  must  not  be  included  in  these  special  Conventions  any  clause  which  would 
detract  from  facilities  accorded  for  transport;  whilst  it  is  further  stated  that  transport 
tariffs  must  not  in  any  way  depend  on  the  nationality  of  passengers  or  considerations 
of  nationality  in  the  ownership,  commercial  origin,  starting-point  or  destination  of  the 
goods  or  traffic,  or  on  the  flag  or  ownership  of  the  vessels  which  have  been  or  are  to  be 
employed  either  before  or  after  their  transport  by  rail.  It  is  stated,  then,  in  a  most  precise 
manner,  that  nothing  shall  be  laid  down  in  these  special  Conventions  which  would  be 
contrary  to  this  principle. 

It  may  happen  that  certain  States  are  disposed  to  grant  these  facilities,  but  they 
will  find  it  impossible  to  do  so  in  view  of  the  restrictive  measures  proposed  by  us. 
They  may  say  :  We  wish  to  grant  every  kind  of  facility  on  our  railways;  we  will  not 
practise  any  tariff  differentiation.  But  we  possess  no  vessels,  and  we  are  the  victims 
of  differential  measures  which  do  enormous  damage  to  our  commercial  relations. 

It  seemed  to  me  that  the  text  which  I  proposed  was  a  flexible  one,  and  would 
therefore  prove  acceptable.  It  allowed  States  the  possibility  of  introducing  a  restric- 
tion if  they  considered  it  necessary;  for  my  part,  I  do  not  think  we  ought  to  impose  on 
these  States  the  obligation  of  introducing  such  a  restriction.  It  was  for  this  reason 
that  I  said  :  This  provision  may  be  inapplicable  when  the  owners  or  charterers  or  the 
vessels  employed  before  or  after  the  transport  by  rail  establish  differential  freight  scales. 
The  expression  may  be  inapplicable  appears  to  me  to  be  sufficiently  elastic  and  to  leave 
a  sufficient  margin  to  allow  of  every  contingency.  I  do  not  press  the  point;  but  I 
would  ask  the  Chairman  whether  he  will  not  consult  the  Committee  as  to  the  advisa- 
bility of  referring  this  amendment,  not  to  the  Sub-Committee  which  is  examining  the 
Brazilian  amendment  to  the  Transit  Convention, — which  has  a  much  more  general  scope, 
— but  to  a  sub-committee  which  would  examine  the  amendments  to  Article  4  as  a  whole, 
and  would  consider  the  possibility  of  modifying  this  article  in  the  sense  which  I  have 
indicated. 


M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Both 
this  discussion  and  the  explanations  which  have  been  given  us  by  Sir  Hubert  Llewellyn 
Smith  have  been  most  useful.  I  was  much  struck  by  the  arguments  of  the  Brazilian 
Delegate.  Would  it  be  fair  to  impose  in  respect  of  railway  transport  certain  strict 
obligations  from  which  other  methods  of  transport  are  exempt?  There  are  States 
which  in  order  to  penetrate  into  certain  ports  would  go  as  far  as  to  carry  out  transport 
free.    We  have  here  a  most  important  question  of  some  gravity. 

There  is  another  point  which  I  should  like  to  emphasise.  Both  here  and  at  the 
Commission  of  Enquiry  at  Paris  it  has  often  been  maintained  that  railways  ought 
never  to  serve  as  weapons  of  economic  warfare.  I  fail  to  understand  this, — 1  said  as 
much  in  the  general  discussion.  If  it  be  permissible  to  pursue  an  economic  policy  by 
the  aid  of  navigation,  why  should  it  not  be  so  where  railways  are  concerned?  Coun- 
tries which  sacrifice  everything  for  their  railways  are  justified  in  requiring  that  the 
fact  should  be  taken  into  consideration.  Some  stormy  debates  took  place  at  the  Com- 
mission of  Enquiry  at  Paris,  and  it  was  as  a  compromise  that  the  Green  Book  text  was 
unanimously  adopted.  Nevertheless,  may  I  be  allowed  to  remind  the  Committee  of 
what  is  said  in  the  Green  Book  (1)  : 

In  the  course  of  discussion  prominence  was  given  to  the  connection  between  general 
railway  practice  on  the  one  hand,  and  the  economic  and  railway  policy  of  different  States 
on  the  other,  without,  however,  affecting  the  points  agreed  to  for  inclusion  in  the  body  of 
the  Convention. 

The  summary  of  these  discussions  may  be  of  interest  to  the  Conference,  particularly 
inasmuch  as  they  reveal  certain  points  of  view  corresponding... 


(1)  See  p.  210. 
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It  is  staled  further  (I)  : 

The  Commission  recognised  that  the  question  was  not  one  which  for  the  present  could 
be  useful  in  a  General  Convention  put  forward  for  immediate  adoption. 

1  lay  stress  on  the  words  put  forward  for  immediate  adoption. 

It  was  persuaded  that  the  different  opinions  expressed  would  tend  gradually  in  the  future 
to  coincide,  and  that  the  international  organisation  set  up  for  dealing  with  communications 
would  little  by  little,  as  it  came  into  force,  tend  to  lessen  differences  now  existing  between 
the  various  States  as  regards  both  their  theories  and  their  actual  policies.  In  this  belief,  the 
Commission  decided  merely  to  take  official  note  of  the  various  attitudes  and  to  transmit 
them  quite  impartially  to  the  permanent  Organisation  of  the  League  of  Nations. 

You  will  observe  that  there  is  nothing  new  here.  I  have  a  great  respect  for  any 
new  questions  which  are  raised  at  this  Barcelona  Conference;  but,  nevertheless,  this 
discussion  has  proved  that  the  principles  contained  in  the  Green  Book  text,  those  of 
the  Czecho-Slovak  and  those  of  the  British  amendment  are  in  reality  identical.  Further, 
if  1  understand  the  British  Delegate  aright,  he  said  :  "For  my  part  I  accept  what  has 
been  said  in  the  Green  Book,  but  I  am  taking  up  the  cudgels  for  the  small  countries. 
The  small  countries  must  say  what  they  want".  It  seems  to  me  that  most  of  the  small 
countries  are  asking  that  we  should  keep  to  what  was  said  in  the  Green  Book.  The 
British  proposal  gives  the  impression  of  being  incomplete, — the  Greek  Delegation  would 
like  to  see  it  amended.  Again,  there  is  talk  of  a  Swedish  amendment;  but  I  think  1 
may  say  that  the  Swedish  amendment  to  the  British  proposal  does  not  exist, — that  which 
is  required  by  the  Swedish  Delegation  is  already  contained  in  the  Green  Book.  It  is 
for  this  reason  that,  after  following  these  explanations,  I  should  like  an  agreement  to 
be  reached  and  a  vote  to  be  taken, — if  the  Chairman  consents.  May  I  observe  that  not 
a  single  article  has  been  unanimously  adopted? 

M.  AHLBEBG  (Sweden;  speaking  in  French).  —  The  British  Delegation  may  pro- 
bably be  right  in  regard  to  the  small  objections  which  it  has  raised,  but  it  is  simply  a 
question  of  drafting,  and  presents  little  difficulty.  With  regard  to  the  Czecho-Slovak 
amendment,  I  consider  that  there  is  no  object  in  discussing  it  further;  I  declare  that 
I  support  it,  and  I  would  request  that  a  vote  be  taken  upon  it. 

Mr.  G.  L.  COLVIN  (Great  Britain).  —  Before  a  vote  is  taken  on  the  Czecho-Slovak 
proposal,  there  is  a  question  of  principle  which  I  should  like  to  see  settled  by  the  Com- 
mittee. Do  we  agree  that,  as  between  different  routes,  tariffs  for  international  traffic 
may  be  varied  on  account  of  considerations  of  nationality?  That  really  constitutes 
the  whole  difference  between  the  British  and  Czecho-Slovak  amendments,  and  I  should 
like  the  point  to  be  settled. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  The  Polish  Delegation  cannot 
see  its  way  to  go  further  than  Article  4  of  the  Green  Book,  but  we  consider  that  from 
the  point  of  view  of  wording,  the  Czecho-Slovak  proposal  is  much  superior.  I  there- 
fore support  that  proposal  as  amended  by  the  Italian  Delegation. 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  The  Brazilian  Dele- 
gation is  ready  to  accept  the  Czecho-Slovak  amendment,  but,  in  our  opinion,  there  is 
room  both  in  it  and  in  the  British  amendment  for  the  text  which  we  have  proposed. 
I  lay  stress  upon  this  point,  because  most  important  interests  are  at  stake  here,  and 
I  should  like  it  at  least  to  be  placed  on  record  that  every  effort  was  made  by  us  to  defend 
these  interests. 

The  CHAIRMAN.  —  I  gather  that  it  is  the  wish  of  the  Committee  that  we  should 
pass  to  a  vote  on  the  Czecho-Slovak  amendment,  but  before  doing  so,  there  is  a  question 
on  which  I  should  like  the  Committee  to  hear  M.  Etienne. 


(1)  See  p.  211. 


—    60    — 

M.  ETIENNE  (Director  of  the  Central  Office  of  International  Transport;  speaking 
in  French).  —  Article  4,  hoth  in  the  Green  Book  and  in  the  Czecho-Slovak  amendment, 
confirms  the  principle  of  equality  of  treatment  for  all  in  the  same  conditions,  as  applied 
by  the  Bern  Convention,  and  as  laid  down  in  the  Draft  International  Convention  on 
the  Conveyance  of  Passengers.  The  only  remark  I  would  make  here  is,  that  in  the 
second  paragraph  of  Article  4  of  the  Green  Book,  which  re-appears  as  the  last  sentence 
of  the  Czecho-Slovak  amendment,  goods  only  are  dealt  with.  This  can  be  explained 
by  the  fact  that  the  paragraph  reproduces  almost  word  for  word  Article  11,  paragraph  1, 
of  the  Bern  Convention,  in  which  you  will  see  that  passengers  have  been  passed  over 
almost  entirely.  In  Article  7  of  the  Draft  Convention  prepared  at  Bern — Passengers 
and  Luggage — we  find  very  similar  provisions  : 

Transport  rates  shall  be  calculated  in  accordance  with  tariffs  legally  in  force... 

and  a  little  further  on  : 

Published  tariffs  only  shall  be  valid;  the  conditions  stipulated  therein  must  be  applied 
to  all  uniformly... 

and  again  : 

Any  special  treatment  having  as  its  object  the  granting  of  rebates  to  one  or  more  pas- 
sengers is  expressly  forbidden  and  considered  null  and  void.  Rebates  may,  however,  be 
granted,  provided  they  are  duly  published  and  equally  applicable  to  all  in  the  same  terms 
and  conditions. 

1  asked  to  speak  in  order  to  suggest  the  introduction  before  the  word  consignors 
of  the  words  :  passengers  or  to  one  or  more  consignors.  In  this  way  the  paragraph 
would  cover  both  passengers  and  goods. 

The  wording  of  the  French  text  of  the  concluding  sentence  strikes  me  as  being 
somewhat  clumsy,— °tant  autorises  toutefois.  We  might  say  :  toutefois  sont  autorises. 
This  sentence  does  occur  in  the  Czecho-Slovak  amendment,  but  it  should  be  modified 
in  the  manner  which  I  have  indicated. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  In  order  to  avoid  lengthy  discussion, 
the  Italian  Delegation  had  essayed  to  suggest  as  few  changes  as  possible  in  the  text  of 
this  article.  I  must,  however,  draw  attention  to  something  which  is  omitted  both  from 
the  Green  Book  text  and  from  that  of  Article  4  as  proposed  by  the  British  and  Czecho- 
slovak Delegations.  The  British  Delegation  does  not  consider  that  there  is  such  an 
omission;  indeed,  I  have  heard  it  stated  by  the  Delegate  of  Great  Britain  that  consid- 
erations of  commercial  competition  would  not  be  excluded  by  the  terms  of  his  text. 
Nevertheless,  I  do  consider  it  necessary,  in  order  that  the  article  may  read  quite  clearly, 
to  insert  a  clause  in  conformity  with  Article  4  of  the  Convention  on  Freedom  of  Transit, 
stating  that  the  possibility  of  tariff  differentiation  in  accordance  with  considerations 
of  commercial  competition  is  in  no  way  excluded.  It  might  be  thought  that  this  is 
not  stipulated  in  the  article,  because  it  was  desired  explicitly  to  exclude  it;  but  that 
was  surely  not  the  idea  of  the  article.  I  am  simply  suggesting  a  drafting  improvement, 
in  order  to  avoid  any  ambiguity  on  the  point. 

Another  point.  The  Green  Book,  as  well  as  the  Czecho-Slovak  proposal,  speaks  of 
tariffs  applicable  over  the  same  throughout  route,  in  the  same  direction,  and  in  the 
same  conditions;  whereas  the  British  Delegation,  for  motives  the  importance  of  which 
I  realise,  has  omitted  all  mention  of  this  in  its  proposal.  1  was  under  the  impression 
that  during  the  discussion  which  took  place  at  Paris  at  the  time  when  Article  4  of  the 
Draft  was  being  prepared,  only  rail  routes  were  held  in  view.  In  the  course  of  this 
morning's  discussion  of  the  words  throughout  route,  I  gathered  that  what  the  Com- 
mittee had  in  mind  was  a  combined  journey  by  sea  and  rail.  I  should  like  an 
explanation  on  this  point.  Are  these  words  intended  to  convey  the  idea  of  a 
throughout  journey  by  rail,  or  would  a  throughout  route  by  sea  or  inland  waterway, 
and  by  rail, — -in  fact  a  combined  journey— be  included?  For  my  part,  1  can  ill  under- 
stand that  j  ourneys  effected  by  other  than  rail  routes  should  be  brought  under  the  terms 
of  a  railway  convention. 
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M.  AVRAMOVITCH  (Serb-Croat- Slovene  State;  speaking  in  French).  —  I  trust 
that  every  delegation  here  will  associate  itself  with  the  remarks  made  by  the  Italian 
Delegate,  and  that,  as  far  as  either  the  Transit  Convention  or  the  Railways  Convention 
is  concerned,  there  will  be  no  misunderstanding  on  the  question  of  commercial  differ- 
entiation. 

With  regard  to  whether  it  is  a  question  of  a  throughout  journey  effected  by  rail 
only  or  by  rail  and  by  inland  waterway  or  maritime  route,  I  am  not  competent;  but 
I  am  sure  that  all  the  delegates  agree  with  me  in  thinking  that  the  words  throughout 
route  refer  exclusively  to  a  throughout  rail  rovite. 

With  regard  to  the  third  point — that  raised  by  the  Brazilian  Delegate — he  can  receive 
full  satisfaction,  as  he  himself  suggests,  if  not  in  this  article,  then  in  the  Final  Protocol. 

As  for  Colonel  Etienne's  proposal,  we  are  ready  to  accept  it,  and  accordingly,  before 
the  examination  of  Articles  4  and  5  is  concluded,  Colonel  Etienne,  M.  Sinigalia  and 
M.  Lankas — subject  to  the  consent  of  the  Chairman,  and  of  a  decision  on  the  part  of 
the  Conference — might  be  asked  to  meet  for  a  few  minutes  in  order  to  complete  the  text. 
A  vote  could  then  be  taken  upon  it.  That  is  the  proposal  which  I  would  make  to  the 
Committee. 

M.  POLITIS  (Greece;  speaking  in  French).  ■ —  Before  a  vote  is  taken  on  Article  4, 
I  will  go  back  to  the  point  which  was  raised  by  the  British  Delegation  on  the  subject 
of  the  application  of  tariffs.  Would  not  the  Chairman  put  to  the  Committee  the  ques- 
tion whether  it  agrees  to  state  that  tariffs  on  different  routes  may  vary  in  accordance 
with  considerations  of  nationality? 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  That  cannot  be  done. 

M.  SATAKE  (Japan).  —  The  amendment  proposed  by  the  Japanese  Delegation 
is  of  the  simplest;  it  consists  in  adding  at  the  end  of  the  first  paragraph  of  Article  4  the 
words  subject  to  the  above-mentioned  principle  of  equality.  May  I  be  allowed  to  explain 
this  amendment?  There  is  no  need  here  to  point  out  the  meaning  of  the  expression 
above-mentioned  principle  of  equality;  it  is,  I  think,  the  fundamental  principle  of  Article  4 
which  stipulates  that — as  has  often  been  repeated  elsewhere — no  differentiation  shall 
be  made  in  respect  of  tariffs  on  account  of  the  nationality  of  passengers,  the  ownership 
or  commercial  origin  of  goods,  or  the  flag  or  ownership  of  vessels.  I  believe  that  this 
is  also  understood  to  be  the  underlying  principle  of  the  establishment  of  local  tariffs, 
0^  combined  rail  and  sea  tariffs,  and  I  do  not  see  why  it  should  not  be  so  conceived. 
But,  in  order  to  make  it  clear,  the  Japanese  Delegation  thinks  it  advisable  that  this 
should  be  distinctly  laid  down  by  means  of  the  text  which  I  have  read,  the  object  of 
which  is  to  avoid  any  misunderstanding  with  regard  to  the  application  of  the  last  part 
of  the  first  paragraph  of  Article  4.  According  to  the  present  wording,  it  might  be 
supposed  that  the  principle  of  equality  laid  down  in  this  paragraph,  by  which  any 
discrimination  in  conceding  facilities  or  establishing  tariffs  is  prohibited,  is  not  to  be 
applied  where  local  tariffs  or  combined  rail  and  sea  tariffs  are  concerned,  as  laid  down 
at  the  end  of  the  paragraph.  I  trust,  therefore,  that  this  amendment  will  be  adopted 
by  the  Committee. 

The  CHAIRMAN.  —  If  no  one  else  wishes  to  speak  on  Article  4,  the  best  way,  I 
think,  would  be  to  vote  on  the  question  whether  the  amended  Article  4,  as  presented 
by  the  Czecho-Slovak  Delegation,  should  be  adopted  in  principle  and  referred  to  a  sub- 
committee, which  could  consider  all  the  amendments  handed  in  to-day,  and,  after 
deciding  how  far  they  are  in  accord  with  the  principle  of  the  article,  coidd  proceed  to 
draft  the  final  text. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  It  would 
be  better  to  take  a  vote  on  the  principle  of  the  Czecho-Slovak  proposal  as  amended  by 
tin'  Italian  Delegation,  and  also  on  the  suggestions  made  by  M.  Etienne. 

M.  POLITIS  (Greece;  speaking  in  French).  —  There  is  a  third  point  to  which  I 
drew  the  attention  of  the  Committee  a  short  time  ago.     The  vote  should  have  equal 
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reference  to  the  Italian  amendment,  the  proposals  of  M.  Etienne  and  the  original 
British  motion.  These  questions  are  of  great  importance.  A  vote  cannot  be  taken 
on  the  principle  so  long  as  this  fluctuates  according  to  whether  tariff  variations  on 
account  of  nationality  are  allowed  or  disallowed. 

Mr.  G.  L.  COLVIN  (Great  Britain).  —  The  British  Delegation  associates  itself  with 
the  Greek  Delegation  on  this  point. 

M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  —  The  Portuguese 
Delegation  has  supported  the  Brazilian  amendment,  and  would  like  to  know  what  has 
become  of  it.     Will  it  be  discussed  with  the  article  or  is  it  dropped? 

The  CHAIRMAN.  —  The  Brazilian  amendment  would  go  to  the  Sub-Committee. 

.  M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  In  order 
to  avoid  any  misunderstanding,  1  should  like  to  draw  the  Committee's  attention  to  the 
marked  difference  in  principle  which  exists  between  the  proposal  of  the  British  and 
Greek  Delegations  and  that  of  the  other  delegations.  If  we  vote  for  both  pinciples 
simultaneously  the  Sub-Committee  will  have  no  indication  as  to  the  lines  on  which 
it  should  work.  If  we  wish  to  make  the  discussion  clearer,  we  must  vote  first  on 
the  principle  which  is  supported  by  the  British  and  Greek  Delegations;  we  could  then 
take  a  decision  on  the  Czecho-Slovak  amendment,  which  is  supported  by  the  other 
Delegations. 

M.  POLITIS  (Greece;  speaking  in  French).  —  I  agree  with  M.  Avramovitch  in 
advocating  this  division. 

M.  VELASQUEZ  (Paraguay;  speaking  in  French).  —  It  is  time  that  we  brought 
to  an  end  our  discussion  of  Articles  4  and  5.  I  am  in  favour  of  the  Chairman's  proposal, 
and  M.  Avramovitch's  observation  also  appears  to  me  justified. 

In  order  to  facilitate  the  work  of  the  Sub-Committee  which  is  to  be  set  up,  the 
Committee  must  know  the  fate-of  the  Japanese  amendment;  the  question  should 
therefore  be  definitely  settled  now. 

The  CHAIRMAN.  —  We  could  vote  first  of  all  on  the  Japanese  amendment  and 
then  upon  the  words  :  ...over  the  same  throughout  route,  in  the  same  direction  and  in  the 
same  conditions,  which  the  Swedish  Delegation  proposes  to  add,  and  to  which  objec- 
tions are  raised  by  both  the  British  and  Greek  Delegations.  A  vote  could  then  be  taken 
on  the  principle  contained  in  the  Czecho-Slovak  amendment  to  Article  4. 

M.  POLITIS  (Greece;  speaking  in  French).  —  There  is  no  question  of  omitting  the 
phrase  over  the  same  throughout  route...  but  only  of  modifying  it. 

The  CHAIRMAN.  —  We  can  also  vote  on  the  British  amendment  as  it  stood;  but 
would  it  not  be  better  to  begin  first  of  all  with  the  Japanese  amendment? 

Mr.  G.  L.  COLVIN  (Great  Britain).  —  Am  I  to  understand  that  the  other  amend- 
ments which  have  been  handed  in,  in  common  with  the  Japanese  amendment,  apply 
equally  to  the  Czecho-Slovak  and  British  amendments? 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  I  should  like  to  impress  upon  the 
Committee  the  importance  of  this  vote.  Were  the  Swedish  amendment  adopted,  this 
would  amount  to  omitting  Article  4  altogether. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  It  is  for 
this  reason  that  we  request  an  immediate  vote. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  I  should  much  prefer  to  omit  the 
last  part  of  Article  4, — it  would  be  more  logical. 
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The  CHAIRMAN.  —  I  will  put  to  the  vote  the  amendment  of  the  Japanese  Dele- 
gation. 

The  amendment  was  not  adopted. 

I  put  to  the  vote  the  amendment  of  the  British  Delegation. 
The  British  amendment  was  rejected  by  19  votes  to  5. 

1  put  to  the  vote  the  amendment  submitted  by  the  Czecho-Slovak  Delegation. 
The  amendment  was  adopted  by  19  votes  to  2. 

It  is  understood  that  the  Czecho-Slovak  amendment  is  accepted  in  principle  and  is 
referred  to  a  sub-committee,  which  will  consider  it  simultaneously  with  the  other 
amendments  on  the  same  article,  which  have  not  been  discussed  to-day,  including  the 
observation  made  by  the  Director  of  the  International  Office  at  Bern. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  It  is  of 
course  understood  that  there  is  no  question  of  any  new  amendments  which  might  be 
handed  in,  but  only  of  those  emanating  from  the  Italian  Delegation  and  from  Colonel 
Etienne. 

The  CHAIRMAN.  —  It  is  only  a  question  of  amendments  handed  in  during  this 
meeting, — in  particular,  the  Brazilian  amendment. 

If  there  is  no  objection,  I  suggest  that  the  Sub-Committee  which  we  are  to  appoint 
to  deal  with  these  texts  might  include  representatives  of  Belgium,  Brazil,  Chile,  Czecho- 
slovakia, Great  Britain,  Italy,  Roumania  and  Sweden,  and  M.  Etienne. 

The  meeting  adjourned  at  1.15  p.m. 


THIRD  MEETING  OF  THE  COMMITTEE  ON  RAILWAYS 

(Monday,  April  4th,  1921,  at  10  a.m.) 


REPORT    OF    SUB-COMMITTEE    ON   ARTICLE  4  —  PROPOSAL  OF    INTERNATIONAL    LABOUR    OFFICE 
DISCUSSION  OF  ARTICLE  5  —  DISCUSSION  OF  ARTICLE  6 


The  meeting  opened  with  Sir  Francis  Dent,  Vice-President  of  the  Conference,  in  the 
Chair. 

REPORT  OF  SUB-COMMITTEE  ON  ARTICLE  4 

The  CHAIRMAN.  —  We  will  resume  the  discussion  of  Article  4,  which  was  referred 
to  a  Sub-Committee.     M.  Lankas,  the  Rapporteur,  will  speak. 

M.  LANKAS  (Czecho-Slovakia,  Rapporteur;  speaking  in  French).  —  After  having 
carefully  studied  the  text  of  Article  4  and  the  amendments  proposed  to  it,  the  Sub- 
Committee,  the  members  of  which  were  animated  by  a  spirit  of  conciliation,  was  not 
slow  to  find  a  formula  giving  satisfaction  to  everyone.  The  text  proposed  by  the  Sub- 
Committee  reads  as  follows  : — 

Transport  Tariffs  and  Facilities. 

The  concession  of  transport  facilities  or  the  establishment  of  tariffs  and  their  adoption 
and  application  as  regards  passengers,  subjects  of  any  one  of  the  Participating  States,  or 
goods  coming  from  or  proceeding  to  any  one  of  the  Participating  States,  over  the  same  through- 
out route,  in  the  same  direction  and  in  the  same  conditions,  shall  not  depend  either  upon 
the  nationality  of  the  passengers,  or  upon  the  ownership  or  commercial  origin  of  the  goods, 
or  upon  the  flag  or  ownership  of  the  vessels  which  have  been  or  are  to  be  employed  either 
before  or  after  their  transport  by  rail.  Transport  rates  shall  be  calculated  in  accordance 
with  the  tariffs  legally  in  force  and  duly  published,  and  any  private  agreement  having  as  its 
object  the  granting  of  rebates  to  one  or  more  passengers  or  to  one  or  more  consignors  shall 
be  expressly  forbidden  and  considered  null  and  void.  Rebates  may,  however,  be  granted 
provided  they  are  duly  published  and  equally  applicable  to  all  under  the  same  terms  and 
conditions. 

This  stipulation  does  not  prevent  the  existence  and  establishment  of  different  tariffs  for 
internal,  import,  export  or  transit  traffic,  having  regard  to  the  traffic  conditions  and  to  com- 
mercial competition  between  transport  routes,  nor  does  it  affect  the  question  of  combined 
rail  and  sea  tariffs. 

The  Sub-Committee  took  as  a  basis  the  amendment  of  the  Czecho-Slovak  Delega- 
tion; it  had  also  to  consider  three  other  amendments. 

The  first,  which  was  proposed  by  M.  Etienne,  was  to  insert  after  the  words  having 
as  its  object  the  granting  the  words  to  one  or  more  passengers,  in  order  to  indicate  clearly 
t  hat  the  article  also  applies  to  passenger  traffic.  This  amendment  was  adopted  and 
the  words  were  added  to  the  text. 

The  second  amendment  before  the  Sub-Committee  was  that  submitted  by  the 
Italian  Delegation,  suggesting  that  the  text  of  Article  4  of  the  Convention  on  Railways 
should  be  brought  into  accord  with  that  of  Article  4  of  the  Convention  on  Freedom  of 
Transit,  and  that  with  this  object  the  following  phrase  should  be  inserted  :  having 
regard  to  traffic  conditions  and  to  commercial  competition.  Certain  Delegations  took  the 
view  that  this  addition  was  not  necessary,  but  the  Sub-Committee  ultimately  agreed 
to  insert  the  phrase  in  Article  4,  not  at  the  suggestion  of  the  Czecho-Slovak  Delegation, 
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in  the  first  paragraph,  but  in  the  second;  in  order  to  conform  exactly  to  the  text  of 
Article  4  of  the  Transit  Convention,  it  was  necessary  to  leave  untouched  the  passage 
relating  to  the  principle  of  equality  of  treatment.  It  was  for  this  reason  that  it  was 
found  better  to  insert  the  phrase  in  the  second  paragraph,  and  the  Sub-Committee 
came  to  a  unanimous  agreement  with  regard  to  the  wording. 

There  was  yet  another  amendment  to  be  considered  by  the  Sub-Committee,  ema- 
nating this  time  from  the  Belgian  Delegation  (1).  M.  Hanrez  had  proposed  that  there 
should  be  inserted  in  what  is  now  paragraph  2,  after  the  word  preventing,  the  words 
the  existence  and  establishment  of  tariffs.  It  was  unanimously  decided  by  the  Sub- 
Committee  to  adopt  these  words,  in  order  to  indicate  clearly  that  this  article  allows 
full  liberty,  not  only  in  the  future  but  also  at  the  present  time,  and  that  it  in  noway 
affects  freedom  to  establish  local,  import  and  export  tariffs.  In  this  connection,  in 
order  to  make  assurance  doubly  sure,  emphasis  was  laid  by  several  delegations  on  the 
fact  that,  in  their  view,  every  country  may  establish  different  tariffs  with  the  object 
of  facilitating  the  transport  of  certain  internal  products  which  are  open  to  competition 
by  foreign  products  of  a  similar  kind,  in  view  of  the  necessity  of  assisting  certain  indus- 
tries by  means  of  tariff  reductions.  Other  delegations,  again,  laid  stress  on  the  idea 
that  every  country  remains  free,  as  long  as  it  respects  the  principle  of  equality,  to  estab- 
lish its  import,  export  and  local  tariffs  as  best  may  correspond  with  its  own  interests. 
There  is  nothing  new  in  this  idea,  which  was  enunciated  in  the  Green  Book  when  the 
matter  was  discussed  at  Paris.  Certain  Delegations,  however,  desired  to  emphasise 
their  view, — without,  of  course,  altering  the  text  of  the  article. 

Lastly,  the  Sub-Committee  dealt  with  the  Brazilian  amendment  (2)  which  read  as 
follows  : — 

This  provision  may  be  inapplicable  when  the  owners  or  charterers  of  the  vessels  em- 
ployed before  or  after  the  transport  by  rail  establish  differential  freight  scales. 

The  Sub-Committee  afforded  most  careful  consideration  to  this  amendment,  and 
endeavoured  to  ascertain  its  exact  scope;  it  was  of  opinion  that  the  principle  embraced 
not  only  the  part  of  the  transport  accomplished  by  rail,  but  the  whole  of  the  transport,— 
in  fact  the  whole  journey,  both  by  rail  and  sea.  According  to  this  amendment  a  State 
would  have  the  right  to  withhold  the  benefits  of  the  Bailways  Convention  should 
another  State  fail  to  accord  equitable  commercial  treatment, — that  is  to  say,  should 
freights  be  differentiated  to  such  a  degree  that  the  principle  of  equality  was  seriously 
infringed.  There  were  members  of  the  Sub-Committee  who  considered  that  the  Bra- 
zilian view  was  up  to  a  certain  point  a  fair  one;  but  the  Sub-Committee  decided  that 
the  question  exceeded  the  competence  of  the  Barcelona  Conference,  and  would 
be  better  regulated  in  the  form  of  a  vceu  to  go  in  the  Report  on  the  Transit  Convention, 
and  it  was  accordingly  decided  that  the  amendment  should  not  be  inserted  in  Article  4. 
Moreover,  having  learnt  that  the  amendment  which  had  been  submitted  in  connection 
with  the  Transit  Convention  would  be  considered  after  the  Barcelona  Conference,  the 
Brazilian  Delegate  withdrew  his  amendment;  whilst  the  Sub-Committee,  having  also 
studied  it  in  respect  of  its  applicability,  decided  unanimously  that  in  practice  it  would 
be  found  almost  impossible  to  apply  the  principle  therein  contained. 

With  the  Chairman's  permission,  I  will  complete  my  Report  in  a  few  words. 

During  the  study  of  the  Brazilian  amendment  it  was  pointed  out  that  the  Brazilian 
Delegation  had  already  received  satisfaction  with  regard  to  combined  tariffs.  It  was . 
also  pointed  out,  with  justice,  that  in  the  second  paragraph  of  the  Sub-Committee's 
text  it  is  explicitly  stated  that  this  stipulation  does  not...  affect  the  question  of  combined, 
rail  and  sea  tariffs,  and  that  in  effect,  therefore,  the  question  of  combined  tariffs  is 
entirely  left  aside  by  this  article,  and  is  completely  reserved  for  decision  solely  by  the 
States  concerned. 

M.  LOISEAU  (France;  speaking  in  French).  —  At  the  end  of  the  last  meeting,  I 
requested  our  Chairman  to  be  good  enough  to  allow  me  to  speak  before  the  vote  was 


(1)  See  p.  52. 

(2)  See  p.  56. 
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taken  on  Article  4,  in  order  to  put  a  question  to  M.  Etienne,  whose  ability  and  courtesy 
have  already  won  such  good- will  on  the  part  of  this  gathering.  It  is  a  question  of  the 
private  agreements  to  which  reference  is  made  in  this  article,  by  the  terms  of  which 
they  are  declared  to  be  expressly  forbidden  and  considered  null  and  void.  In  the  course 
of  a  previous  speech,  M.  Etienne  has  already  reminded  us  that  such  agreements  are 
likewise  prohibited,  both  in  the  Bern  Convention  on  the  subject  of  goods,  and  in  the 
draft  provisions  relating  to  passenger  traffic  which  it  is  proposed  to  add  to  this  Conven- 
tion. The  point  to  which  I  desire  to  call  the  attention  both  of  M.  Etienne  and  of  our 
Committee,  before  Article  4  is  put  to  the  vote,  is  whether  the  efficacy  of  this  prohibition 
is  in  proportion  to  the  solemnity  with  which  it  is  proclaimed, — in  other  words,  what  is 
the  effective  and  usual  penalty  for  infringing  it?  The  penalty  laid  down  for  such 
infringement  is  that  the  agreement  in  question  shall  be  declared  null  and  void.  I  do 
not  consider  it  strong  enough.  In  civil  law  when  a  contract  concluded  in  defiance  of 
the  law  is  declared  by  that  law  to  be  null  and  void,  I  am  ready  to  admit  that  this  con- 
stitutes a  penalty  which  will  touch  very  closely  upon  the  interests  of  the  parties  con- 
cerned. When  for  example  the  law  prohibits  agreements  with  regard  to  succession, 
or  stultifies  a  donation  of  real  estate  because  the  procedure  adopted  was  irregular,  the 
parties  are  certain  to  obey  because,  were  they  to  disregard  the  law,  they  would  be  bound 
to  fall  short  of  their  aim,  and  would  be  exposed  to  consequences  detrimental  to  them- 
selves or  to  their  successors.  This  fact  in  itself  constitutes  the  penalty — the  pain,  if 
you  like,  for  their  disobedience,  but  here,  in  the  circumstances  provided  for  under 
Article  4,  as  also  under  the  terms  of  the  Bern  Convention,  the  prohibited  agreement 
may  resolve  itself  into  an  act  of  collusion,  which,  if  it  is  not  exposed,  allows  the  parties 
to  reap  the  expected  benefits,  and  which,  if  it  is  found  out,  does  not  in  reality  affect 
either  of  them  prejudicially. 

A  railway  company,  in  order  to  obtain  a  firm's  custom,  makes  an  arrangement  with 
it  which  amounts  to  a  rebate  upon  the  official  published  rate,  and  the  fact  comes  to 
light.  What  does  it  matter  to  the  company  and  to  its  customers  if  their  contract  is 
declared  "null  and  void"  ?  There  is  no  question  for  these  offenders — these  accomplices, 
I  was  going  to  say,  of  pleading  the  validity  of  the  arrangement  inter  se ;  they  get  off 
with  merely  dropping  the  contract,  and  with  the  option  of  subsequently  concluding 
another  one, — or  the  same, — taking  care  the  next  time  to  cover  up  more  carefully  the 
tracks  of  their  illicit  operation. 

What  would  really  be  of  some  use  would  be  to  lay  down  a  penalty  according  effective 
guarantees  to  third  parties  (and  by  third  parties  I  mean  other  railway  companies,  whose 
interests  are  adversely  affected  by  such  operations),  and  honest- — I  was  going  to  say 
artless — traders  who  stand  by  the  published  rates,  and  into  whose  heads  the  idea  of 
obtaining  an  illicit  concession  never  enters.  I  see  nowhere  any  provision  for  a  penalty 
of  this  kind,  either  in  the  Bern  Convention,  or  in  the  text  now  before  us.  Is  this  silence 
deliberate?  Is  it  fully  realised  that  the  prohibition  is  thereby  rendered  pretty  well 
ineffectual,  and  that,  if  I  may  venture  to  use  a  homely  but  graphic  phrase,  the  thun- 
derbolts launched  against  special  agreements  by  these  stipulations  make  a  noise  without 
touching  anyone? 

That  is  the  question  which  I  would  submit  to  the  authority  and  experience  of 
M.  Etienne. 

M.  ETIENNE  (Director  of  the  Central  Office  of  International  Transport;  speaking 
in  French).  —  As  M.  Loiseau  has  explained,  the  Bern  Convention  forbids  special  agree- 
ments having  as  their  object  the  granting  to  certain  persons  of  privileges  not  conceded 
to  all.  I  must  state  that,  up  to  the  present,  no  complaints  have  been  received  by  the' 
Central  Office  on  the  subject.  This  probably  results  from  the  fact  that  such  agreements 
are  concluded  with  some  secrecy.  Perhaps  I  shall  be  able  to  give  satisfaction  to  M.  Loi- 
seau by  telling  him  that  I  have  noted  his  question,  and  that  I  hope  the  International 
Office  will  not  fail  to  bring  it  up  at  the  next  Conference  for  the  revision  of  the  Bern 
Convention. 

M.  LOISEAU  (France;  speaking  in  French).  —  In  view  of  the  importance  of  the 
question,  I  will  ask,  in  conjunction  with  the  Belgian  Delegate,  that  a  full  report  of  my 
question  and  M.  Etienne's  answer  be  included  in  the  records. 


—    67    — 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  ■ —  I  should  like  to  know 
exactly  what  is  desired  by  our  French  colleague.  Does  he  wish  to  eliminate  the  clause 
or  to  supplement  it  by  laying  down  penalties?  If  he  wishes  to  omit  the  clause  then 
I  am  in  opposition;  I  know  that  there  are  companies  which  make  special  agreements 
which  are  considered  null  and  void  because  they  are  illicit.  You  say  that  you  do  not 
know  this,  it  is  true,  but  when  you  know  it  you  will  be  able  to  appeal  to  the  Advisory 
and  Technical  Committee,  which  will  take  the  necessary  punitive  measures. 

M.  LOISEAU  (France;  speaking  in  French).  —  I  do  not  wish  to  delete  anything, 
nor  do  I  ask  for  any  penalties.  I  merely  consider  it  essential  that  the  attention  of  the 
Conference  should  be  drawn  to  the  point.  M.  Etienne  gave  a  completely  satisfactory 
reply  when  he  said  that  he  would  submit  the  affair  to  the  International  Office  at  Bern. 

The  CHAIRMAN.  —  M.  Loiseau's  question  and  M.  Etienne's  reply  will  appear  in 
the  records.  We  will  now  proceed  to  vote  upon  Article  4  as  drafted  by  the  Sub-Com- 
mittee. 

M.  BARBOZACARNEIRO  (Brazil;  speaking  in  French).  —  I  should  like  to  declare 
that  the  Brazilian  Delegation  reserves  the  option  to  propose  that,  should  the  Sub- 
Committee  which  is  dealing  with  this  question  not  arrive  at  any  agreement  upon  a 
general  formula  applicable  to  all  conventions,  a  reservation  should  be  inserted  in  the 
Final  Protocol  concerning  reciprocity  of  treatment  for  maritime  transport. 

The  CHAIRMAN.  —  This  will  be  noted  in  the  records.  As  no  one  else  wishes  to 
speak  I  will  put  Article  4  to  the  vote  in  the  form  proposed  by  the  Sub  Committee. 

Article  4  was  unanimously  adouted. 


PROPOSAL  OF  THE  INTERNATIONAL  LABOUR  OFFICE 

The  CHAIRMAN. —  The  Committee  has  been  apprised  by  the  International  Labour 
Office  of  the  following  Draft  Recommendation  : 

The  Conference  on  Communications  and  Transit, 

Recognising  that  it  is  highly  desirable  to  make  the  lives  of  the  blind  as  normal  as  possible, 
and  to  assist  in  providing  them  with  means  for  contributing  to  the  general  productiveness 
and  for  gaining  their  livelihood  by  their  labour; 

Recognising  that  the  difficulties  which  sometimes  prevent  the  blind  from  travelling  by 
rail,  and  particularly  the  fact  that  they  must  always  be  accompanied  when  travelling, 
are  an  obstacle  to  the  attainment  of  this  object; 

Recommends  : 

(a)  That  the  administrative  bodies  of  public  means  of  transport  in  each  country  should 
give  special  consideration  to  the  position  of  blind  workers  travelling  in  the  exercise  of  their 
vocation; 

(b)  That  they  should,  in  particular, "consider  the  possibility  of  authorising  blind  workers, 
travelling  in  the  exercise  of  their  vocation,  to  be  accompanied  by  a  guide  without  having 
to  pay  two  fares,  since  this  increases  the  pecuniary  disadvantage  under  which  the  blind 
labour,  as  compared  with  other  workers; 

(c )  That  they  should  agree  to  give  international  recognition  to  some  form  of  legal  certificate, 
which  should  be  accepted  as  evidence  of  the  status  of  blind  worker,  with  a  view  to  the  concession 
of  any  facilities  which  it  may  be  possible  to  grant. 

This  Draft  Recommendation  emanates  from  the  National  Office  for  the  Assistance 
of  Blind  Workers.  No  doubt  the  Committee  will  have  to  consider  whether  it  is  within 
its  competence  to  deal  with  it;  but  M.  William  Martin,  representing  the  International 
Labour  Office,  is  here  present  and  would  like  to  be  accorded  a  hearing.  Is  it  the  wish 
of  the  members  of  the  Committee  that  he  should  address  them? 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  I  consider  that  a  useful  and  just 
purpose  would  be  served  if  we  accorded  a  hearing  to  M.  William  Martin,  speaking  on 
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behalf  of  the  International  Labour  Office.     With  his  explanation  as  a  basis,  we  could 
then  enter  upon  a  more  thorough  discussion  of  the  subject. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  -  -  1  believe  that  the  Draft 
Recommendation  before  us  does  not  concern  the  work  upon  which  we  are  at  present 
occupied.  Almost  every  country  in  the  world  is  prepared  to  make  sacrifices  in  favour 
of  the  blind,  but  I  doubt  whether  special  stipulations  could  be  included  under  an  inter- 
national scale  of  rates  for  the  blind  and  their  companions.  It  depends  upon  the  cir- 
cumstances whether  any  reduction  in  fares  is  afforded  for  the  blind2  as  also  for  their 
companions.  But  should  a  reduction  be  made  for  a  blind  traveller  who  is  well-to-do? 
In  my  opinion  the  question  should  remain  within  the  province  of  each  individual 
railway  company,  and  not  be  discussed  by  us  here. 

The  CHAIRMAN.  —  The  only  question  is  whether  the  matter  is  or  is  not  within 
the  Committee's  competence.  I  propose  that  a  hearing  be  simply  accorded  toM.  Martin, 
representing  the  International  Labour  Office. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  We  will  hear  him  with 
pleasure. 

M.  William  MARTIN  (representing  the  International  Labour  Office;  speaking  in 
French).  —  Mr.  Chairman,  Gentlemen,  I  must  first  of  all  thank  the  Committee  for  its 
kindness  in  allowing  a  representative  of  the  International  Labour  Office  to  speak  in 
order  to  bring  before  you  the  arguments  which  seem  to  us  to  militate  in  favour  of  the 
vceu  now  before  the  Committee. 

Allow  me  to  say  at  the  outset  that  this  vceu  is  a  witness  of  the  hopes  which  throughout 
the  world  hang  upon  your  labours;  for  it  was  the  French  organisation  of  the  National 
Office  for  the  Assistance  of  the  Blind  which  appealed  to  the  International  Labour  Office, 
as  the  natural  organ  for  the  protection  of  all  workers  under  difficulty,  asking  it  to  lay 
before  you  a  request  with  a  view  to  according  facilities  to  blind  workers.  The  Inter- 
national Labour  Office,  which  has  for  some  time  past  been  organising  a  department 
for  labour  questions  in  respect  of  the  disabled,  officially  transmitted  this  request  to  the 
Secretary-General  of  the  League  of  Nations  for  submission  to  you  on  March  4th  last. 

You  have  before  you  the  text  of  the  vceu  proposed  by  the  International  Labour 
Office.  As  the  Chairman  has  been  good  enough  to  read  it  aloud,  with  your  permission 
I  shall  not  take  up  your  time  by  reading  it  again.  I  wish  merely  to  emphasise  very 
briefly  the  fact,  which  I  consider  has  a  certain  importance,  that  this  is  not  a  recommen- 
dation but  a  vceu.  I  feel  impelled  to  make  this  distinction  because,  in  the  legal  termi- 
nology of  the  League  of  Nations,  the  word  recommendation  has  a  slightly  stronger 
force  than  the  word  vceu ;  and  it  is  important  that  the  question  should  be  exactly  stated. 
It  is  a  vceu  which  is  now  before  you. 

I  feel  that  I  should  be  exceeding  the  privilege  which  you  have  granted  me  if  I  dealt 
with  the  question  of  competence,  and  I  therefore  do  not  propose  to  do  so;  but  I  am  sure 
that  you  will  not  mind  my  appealing  to  you  to  settle  this  question  with  the  greatest 
possible  degree  of  liberality.  As  I  have  already  said,  it  is  because  public  opinion  in 
every  country,  without  perhaps  a  very  clear  idea  as  to  the  extent  of  the  competence 
and  as  to  the  limited  powers  of  this  Conference,  has  been  inspired  by  a  great  hope  to 
follow  the  course  of  your  labours,  and  believes  that  it  may  result  in  advantages  of  travel, 
both  for  individuals  and  for  various  classes  of  the  population, — it  is  for  this  reason,  I 
say,  that  this  request  is  submitted  to  you.  The  whole  work  of  the  League  of  Nations 
rests,  in  the  last  resort,  upon  public  opinion,  and  upon  the  conception  entertained  by 
the  peoples  as  to  what  is  being  done  here,  and  the  Conference  cannot  therefore  remain 
indifferent  to  these  hopes,  which,  allow  me  to  tell  you,  will  receive  fuller  satisfaction 
by  the  medium  simply  of  this  vceu,  which  is  to  have  a  practical  application  to  indivi- 
duals, than  through  that  of  legal  principles  of  which  the  issue  might  be  infinitely  vaster, 
but  which  might  perhaps  meet  with  less  speedy  comprehension  on  the  part  of  public 
opinion  as  a  whole. 

After  these  few  preliminary  words,  I  should  like,  with  your  permission,  to  enlighten 
you  on  the  subject  of  the  practical  scope  of  the  proposal  in  question.     The  results 
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obtained  in  various  countries  by  the  re-education  and  placing  in  employment  of  the 
disabled  have  proved  that  the  greater  number  of  the  blind  are  capable  of  work.  It 
has  been  estimated  that  their  output  is  about  50  %  of  that  of  a  normal  workman,  in 
what  are  known  as  "blind  occupations",  such  as  basket-making,  brushmaking  and 
chair-bottoming.  In  certain  cases  their  output  may  even  equal  that  of  an  ordinary 
workman, — for  example,  in  the  manipulation  of  machine  tools  in  factory- work.  In  view 
of  the  experiments  made  during  the  war,  the  various  organisations  were  led  to  ask  that 
all  the  blind  should  be  accorded  the  benefit  of  the  professional  training  and  facilities 
for  gaining  employment  which  had  hitherto  been  reserved  for  men  blinded  in  the  war, 
whilst  these  experiments  have  also  occasioned  an  important  movement  for  the  syste- 
matic assistance  of  the  blind  by  means  of  work. 

Two  questions  will  occupy  the  Conference  in  connection  with  the  vceu  submitted 
by  the  International  Labour  Office;  what  is  the  number  of  blind  who  may  benefit  from 
the  privileges  which  it  is  proposed  to  offer,  and  by  what  practical  means,  in  order  to 
avoid  any  abuse  of  the  system,  could  blind  workers  be  distinguished?  There  are  no 
complete  statistics  of  the  blind  throughout  the  world,  but  there  are  partial  statistics 
for  certain  important  countries.  The  population  of  Germany  includes  35.000  blind, 
of  which  4,000  are  men  blinded  in  the  war;  that  of  France,  27,000,  of  which  3,000  were 
blinded  in  the  war;  and  that  of  Great  Britain  30,000,  including  2,000  blinded  in  the 
war.  What  proportion  of  this  number  may  be  considered  as  workers?  Taking  as 
a  basis  the  English  statistics,  we  arrive  at  the  result  that  about  60  %  of  the  blind  are 
incapable  of  work  on  account  of  youth  or  infirmity.  This  gives  a  maximum  of  40  % 
of  the  blind  in  each  country  who  might  be  allowed  to  benefit  by  special  privileges. 
Naturally,  however,  the  number  of  journeys  made  by  blind  workers  in  the  exercise 
of  their  vocations  is  not  likely  to  be  large.  About  three-quarters  of  them  have  been 
re-educated  in  special  institutes  which,  at  the  conclusion  of  their  apprenticeship,  grant 
them  certificates  of  proficiency.  With  regard  to  those  of  the  blind  who  have  not 
attended  a  special  institute,  but  who  nevertheless  exercise  a  vocation,  some  authority 
might  be  made  responsible  for  issuing  them  a  certificate  to  this  effect. 

In  Germany  there  are  special  departments  for  dealing  with  the  blind  in  the  public 
Employment  Exchanges  of  important  centres  such  as  Berlin  and  Dresden.  In  England, 
the  creation  of  a  National  Committee  and  of  district  and  local  committees  under  the 
control  of  the  Ministry  of  Health,  having  as  their  task  to  draft  the  blind  into  institutes 
for  re-education,  to  place  them  in  situations,  and  to  procure  work  and  raw  materials 
for  those  of  them  who  work  at  home,  is  at  present  in  course  of  accomplishment.  In 
France,  the  National  Office  for  the  Assistance  of  Blind  Workers  is  exerting  itself  in  the 
same  direction.  It  may  be  stated  that  the  number  of  workers  who  would  be  in  a 
position  to  benefit  by  the  favourable  treatment  contemplated  is  not  sufficiently  large 
to  constitute  a  burden  on  the  administrative  bodies  concerned.  Qualified  authorities 
could  without  much  difficulty  be  appointed  to  certify  blind  workers  as  such,  and  in 
this  way  any  abuses  could  be  avoided. 

Some  countries,  such  as  France,  have  already  entered  on  the  path  which  the  blind 
themselves  have  suggested  to  the  Conference,  but  only  men  disabled  in  the  war  have 
benefited.  Blind  civilians  can  only  obtain  free  travel  passes  when  they  are  in  want, 
■ — a  condition  which  completely  changes  the  character  of  the  benefit  accorded  to 
them. 

I  should  like  once  more  to  point  out  that  the  International  Labour  Office  does  not 
ask  in  the  least  that  the  Conference  should  exceed  its  powers  by  setting  up  as  a  rival 
to  the  administrative  bodies  in  each  country  which  are  responsible  for  the  carrying  out 
of  railway  tariffs  of  every  kind.  It  only  asks  that  the  Conference  should  register  its 
sympathy  at  least  by  encouraging  the  great  work  of  re-education  of  the  blind,  which 
has  been  undertaken  in  order  that  their  lives  may  revert  to  as  normal  conditions  as 
possible.  The  International  Labour  Office,  whose  views  I  represent,  ventures  to  hope 
that  the  Conference  on  Communications  and  Transit  will  not  remain  insensible  to  the 
fate  of  blind  workers,  which  is  so  eminently  worthy  of  interest. 

The  CHAIRMAN.  —  I  am  sure  that  we  all  wish  to  thank  M.  William  Martin  for  his 
interesting  statement.  I  do  not  propose  to  ask  the  Committee  to  delay  its  work  by 
discussing  the  matter  at  present  but  I  hope  that  the  various  delegations  will  consider 
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carefu'ly  whether  we  are  competent  to  deal  with  the  problem,  in  the  first  place  at  this 
Conference,  and  in  the  second  place  in  this  Committee;  we  can  decide  the  question 
when  the  meeting  is  finished. 


DISCUSSION  OF  ARTICLE  5 

We  will  now  pass  to  the  discussion  of  Article  5.     I  will  read  the  text  : 

Provisions  immediately  compulsory. 

In  the  absence  of  existing  conventions,  and  until  such  time  as  the  conventions  referred 
to  in  Article  4  have  been  concluded,  the  provisions  defined  in  the  aforementioned  article 
shall  be  considered  as  binding  upon  each  of  the  High  Contracting  Parties  as  from  the  coming 
into  force  of  the  present  Convention. 

To  this  article  two  amendments  have  been  submitted,  one  by  the  Czecho-Slovak 
Delegation  (1)  and  the  other  by  the  British  Delegation  (2).  You  may  remember  that 
there  was  a  third  amendment,  which  was  submitted  by  the  Chilian  Delegation  at  an 
earlier  meeting  (3),  but  the  Chilian  Delegate  has  told  me  that  he  does  not  wish  to  press 
it.     I  think  it  will  be  best  to  work  on  the  basis  of  the  Czecho-Slovak  amendment. 

I  should  like  to  call  M.  Lankas'  attention  to  the  following  point :  in  the  English  text, 
the  introduction  of  the  word  certain  would  appear  to  limit  very  much  the  scope  of  the 
amendment;  is  it  absolutely  necessary  to  retain  this  word? 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  My  remarks  will  bear 
chiefly  upon  the  mention  made  in  our  amendment  of  certain  groups  of  contiguous  ter- 
ritories. As  I  said  in  my  statement  at  the  General  Discussion  (4),  it  appeared  to  us 
that  it  would  be  well  to  include  in  the  Convention  a  provision  allowing  regional  and 
special  Conventions  to  be  concluded;  they  would  be  special  in  the  sense  that  they  would 
apply  to  certain  groups  of  limited  territory.  Europe,  for  example,  or  at  least  Conti- 
nental Europe,  would  be  considered  as  a  limited  territory.  That  is  what  we  mean  by 
the  words  certain  groups  of  contiguous  territories.  To  us,  the  words  certain  contiguous 
territories  by  themselves  would  have  no  meaning  whatsoever.  I  do  not  know  whether 
the  choice  of  the  word  certain  has  been  a  good  one,  but  if  the  amendment  is  adopted, 
I  will  fall  back  upon  the  Drafting  Committee  to  find  a  better  one.  Article  5  says 
nothing  more  than  what  was  said  at  the  beginning  of  the  old  Article  4,  namely,  that  : 

In  the  absence  of  relevant  existing  conventions,  special  conventions  shall  provide  for 
the  application  of  the  principles  enunciated  in  the  preceding  articles...  This  for  certain  groups 
of  territory. 

I  think  it  is  necessary  to  emphasise  again  the  fact  that  if  we  adopt  Article  5  in  the 
form  proposed  by  us,  Article  5  of  the  Draft  is  no  longer  necessary.  Since  Article  4  in 
the  form  in  which  we  have  adopted  it  is  independent,  and  eince  its  application  is  compul- 
sory as  soon  as  the  present  Convention  comes  into  force,  it  appears  to  me  that  this  fact 
need  not  be  repeated.  Our  chief  object  in  drafting  Article  5  as  we  have  done  is  to 
indicate  that  special  Conventions  are  to  provide  for  the  application  of  the  principles 
enunciated  in  Articles  1  to  4.  These  Conventions  will  apply  to  limited  groups  of  terri- 
tories; they  will  be  regional,  not  world-wide  Conventions. 


(1)  The  text  of  the  Czecho-Slovak  amendment  reads  as  follows  : 
"  Omit  this  article  and  substitute  the  following  : 

"  'Special  Conventions.  In  the  absence  of  relevant  existing  conventions,  special  conventions  shall 
be  concluded  to  give  effect  to  the  principles  laid  down  in  the  preceding  articles  in  respect  of  certain 
groups  of  contiguous  territories.'" 

(2)  See  footnote  (1),  p.  51. 

(3)  See  p.  55. 

(4)  See  p.  22. 


—    71    — 

M.  HANREZ  (Belgium;  speaking  in  French).  —  On  behalf  of  the  Brazilian,  Chilian 
and  Belgian  Delegations,  I  propose,  in  order  to  make  the  tone  of  this  article  less  impe- 
rative, to  insert  the  words  as  far  as  possible.     The  text  would  then  read  as  follows  : 

In  the  absence  of  relevant  existing  conventions,  special  Conventions  shall  be  concluded 
to  give  effect  as  far  as  possible  to  the  principles  laid  down  in  the  preceding  articles  in  respect 
of  certain  groups  of  contiguous  territories. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  must  emphasise  the  fact 
to  the  Committee  that  if  we  accept  the  amendment  proposed  by  the  Belgian  Delegation, 
it  becomes  absolutely  necessary  to  repeat  the  words  of  the  old  Article  5  and  to  say  : 
In  the  absence  of  relevant  existing  conventions,  special  conventions  shall  be  concluded  to 
give  effect  as  far  as  possible  to  the  principles  laid  down  in  the  preceding  articles.  We  must 
then  add  :  Nevertheless,  the  provisions  of  Article  4  shall  be  considered  as  binding  as  from 
the  coming  into  force  of  the  present  Convention.  If  we  do  not  do  this,  Article  4  would  be 
so  much  weakened  that  it  would  cease  to  have  the  meaning  we  intended. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  I  am  in  complete  agreement  with 
the  view  expressed  by  the  Czecho-Slovak  representative.  The  addition  of  the  words 
proposed  would  destroy  the  effect  of  Article  4. 

I  am  not  quite  clear  as  to  the  intention  expressed  in  the  words  as  far  as  possible. 
Is  it  desired  to  make  exceptions  to  the  principles  laid  down  in  Article  4  ?  If  so,  it  would 
have  been  easy  to  say  this  in  the  text  of  Article  4  itself;  but  now  that  Article  4  has  been 
Unanimously  adopted,  I  do  not  think  this  can  be  done. 

Mr.  G.  L.  COLVIN  (Great  Britain). —  I  gather  that  we  are  all  really  in  agreement 
in  principle;  it  is  now  largely  a  question  of  wording.  I  have  no  particular  objection  to 
accepting  the  proposal  made  by  the  Belgian  Delegation,  subject  to  the  addition  of  the 
words  proposed  by  M.  Lankas.  There  is  another  alternative,  however,  and  that  is  the 
amendment  put  in  by  the  British  Delegation;  it  appears  to  me  to  meet  some  of  the 
difficulties.  Article  4  of  the  British  proposal  (which  now  corresponds  to  Article  5) 
reads  as  follows  :  In  the  absence  of  relevant  existing  conventions,  special  Conventions  shall 
provide  for  the  application  as  far  as  practicable  of  the  principles  enunciated  in  Articles  1, 
2  and  3.  This  text  would  carry  out  exactly  what  was  proposed  by  the  Belgian  Dele- 
gation and  by  M.  Lankas.  I  do  not  mind  what  method  is  adopted;  it  is  not  an  impor- 
tant matter,  but  largely  a  question  of  wording. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  would  observe  that  there 
is  a  difference  between  the  British  and  the  Czecho-Slovak  amendments.  In  the  first 
place,  the  British  amendment  makes  no  mention  of  contiguous  territories,  and  in  the 
second  place,  it  only  applies  to  Articles  1,  2  and  3.  If  these  articles  only  are  quoted, 
it  cannot  remain  in  doubt  but  that  the  terms  of  Article  4  are  to  be  applied  and  are  to 
become  binding  immediately  upon  the  conclusion  of  the  Convention. 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  In  agreement  with 
the  Delegates  of  Belgium  and  Chile,  I  declare  our  willingness  to  support  the  British 
amendment.  We  would  propose  that  it  take  the  place  of  the  Czecho-Slovak  amend- 
ment, and  that  a  mention  of  Article  4  be  also  made. 

M.  HANREZ  (Belgium;  speaking  in  French).  —  I  consider  that  it  would  be  better 
to  say  :  In  the  absence  of  relevant  existing  Conventions,  the  High  Contracting  Parties 
recognise  the  necessity  of  providing  as  far  as  possible  for  the  application  of  the  principles 
enunciated  in  Articles  1,  2,  3  and  4,  by  means  of  special  Conventions. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  Were  the  Belgian  Delegate's 
proposal  accepted,  it  would  completely  alter  the  tone  given  to  Article  5  in  the  Green 
Book  text.  According  to  the  latter,  special  provisions  concerning  equality  of  treatment 
in  respect  of  rates  are  to  come  into  force  immediately  the  Convention  is  concluded. 
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If  you  introduce  the  words  as  far  as  possible,  you  rob  Article  4  of  much  of  its  force. 
The  Czecho-Slovak  Delegation  cannot  agree  to  this  change. 

M.  HANREZ  (Belgium;  speaking  in  French).  —  The  object  of  our  proposal  is  to 
soften  down  the  tone  of  Article  5,  which  we  consider  too  imperative.  Special  Conven: 
tions  exist  at  the  present  time  which  cannot  be  denounced  or  abrogated  at  a  moment's 
notice;  the  matter  calls  for  careful  study,  and  we  cannot  devote  ourselves  to  it  until 
we  are  back  in  our  respective  countries.  We  have  no  intention  whatever  of  escaping 
from  any  obligations — our  object  is  that  pursued  by  the  Conference  itself;  but  it  seems 
to  us  arbitrary  to  say  in  this  imperative  fashion  shall  provide  in  every  case.  What  we 
ask  for  is  some  softening  down  of  the  terms,  in  order  to  allow  of  a  period  of  transition 
during  which  those  existing  Conventions  which  cannot  be  denounced  immediately  may 
be  carried  out. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  accept  the  British  pro- 
posal :  In  the  absence  of  relevant  existing  Conventions,  special  Conventions  shall  provide 
for  the  application  as  far  as  practicable  of  the  principles  enunciated  in  Articles  1,  2  and  3, 
provided  the  words  are  added  :  in  respect  of  certain  groups  of  contiguous  territories. 

Mr.  G.  L.  COLVIN  (Great  Britain).  —  I  am  quite  in  agreement  with  that  proposal. 
The  only  modification  which  I  would  suggest  is  to  omit  the  word  certain;  perhaps  its 
place  could  be  taken  in  the  English  text  by  the  word  suitable. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  agree  to  delete  the  word 
certain. 

The  CHAIRMAN.  —  Does  M.  Hanrez  accept  the  British  amendment,  or  does  he 
maintain  his  own  proposal? 

M.  HANREZ  (Belgium:  speaking  in  French).  —  We  maintain  our  proposal. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  As,  under  the  condition  indi- 
cated, the  Czecho-Slovak  Delegation  supports  the  British  amendment,  and  as  the 
British  Delegation  accepts  the  addition  to  the  text  proposed  by  the  Czecho-Slovak 
Delegation,  we  agree.  I  would,  however,  draw  your  attention  to  a  question  of  drafting. 
As  the  British  Delegation  appears  to  cavil  at  the  word  certain... 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  We  have  agreed  to  the 
deletion  of  the  word  certain. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  ...we  might  say  in  respect  of 
groups... 

I  request  further  that  the  word  coherents  in  the  French  text  should  be  done  away 
with,  and  that  we  should  say  :  groupes  de  territoires  contigus.  The  word  coherent  usually 
conveys  something  logical,  but  in  this  context  it  becomes  incoherent. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  May  I  be  allowed  to  observe 
that  I  drew  the  word  coherent  from  another  proposed  amendment,  the  object  of  which 
was  much  the  same  as  our  own.  I  view  with  satisfaction  the  Swiss  Delegate's  success 
in  finding  the  expression  which  1  was  seeking. 

The  CHAIRMAN.  —  These  suggested  alterations  are  in  reality  no  more  than  draft- 
ing changes,  and  are  subject  to  the  British  and  Czecho-Slovak  amendment  being 
accepted.     I  think  it  would  be  desirable  to  vote  now  upon  the  Belgian  amendment. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  — ■  In  voting  on  the  British 
and  Czecho-Slovak  amendment  we  are  at  the  same  time  voting  on  the  Belgian  amend- 
ment, which  surely  only  requires  the  addition  of  the  words  as  far  as  possible  in  respect 
of  Article  3,  but  not  in  respect  of  Article  4.     In  the  Sub-Committee  the  Belgian 
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Delegation  accepted  Article  4  in  its  obligatory  form,  and  I  cannot  therefore  believe 
that  it  desires  to  limit  the  application  of  the  article. 

M.  HANREZ  (Belgium;  speaking  in  French).  —  No,  Article  5  has  a  general  scope; 
it  mentions  neither  Article  1  nor  Article  2  nor  Article  3.  As  I  read  the  text  of  the 
Czecho-Slovak  amendment,  the  words  shall  be  concluded  to  give  effect  to  the  principles 
laid  down  in  the  preceding  articles  signify  to  give  effect  immediately.  Conventions  exist 
which  cannot  be  denounced  at  a  moment's  notice;  they  are  binding  during  a  stated 
period.  There  is  no  question  of  derogating  from  the  principles  laid  down  in  the  article. 
We  ask  that  the  words  as  far  as  possible  be  added  in  order  to  enable  these  principles 
to  be  applied  where  possible. 

M.  LANKAS  (Gzecho-Slovakia;  speaking  in  French).  —  There  is  some  confusion 
here.  I  ask  the  Belgian  Delegation  whether  it  wishes  the  terms  of  Article  4  to  have  a 
general  application  or  to  be  applied  only  as  far  as  possible. 

M.  HANREZ  (Belgium;  speaking  in  French).  —  As  far  as  possible.  We  will  apply 
them  gradually  as  and  when  we  can. 

M.  LANKAS  (Gzecho-Slovakia;  speaking  in  French).  —  I  cannot  agree  with  this 
view;  it  is  in  formal  opposition  to  the  attitude  adopted  by  the  Sub-Committee. 

M.  HANREZ  (Belgium;  speaking  in  French).  —  Will  you  accept  in  place  of  the 
words  as  far  as  possible  the  words  regard  being  had  to  existing  Conventions? 

The  CHAIRMAN.  —  Will  M.  Lankas  read  the  text  of  Article  5  with  the  Czecho- 
slovak and  British  amendments? 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  ■ —  This  is  Article  5  : 

.  In  the  absence  of  relevant  existing  Conventions,  special  Conventions  shall  be  concluded 
to  give  effect  as  far  as  possible  to  the  principles  laid  down  in  Articles  1,  2  and  3  in  respect 
of  groups  of  contiguous  territories. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  We  all 
agree  as  to  the  principle;  I  think  there  is  merely  a  misunderstanding.  The  Czecho- 
slovak Delegate  put  a  question  to  M.  Hanrez,  who  replied,  yet  I  have  the  impression 
that  there  is  a  misunderstanding  between  them.  M.  Hanrez  wishes  to  apply  Article  4 
as  adopted... 

M.  HANREZ  (Belgium;  speaking  in  French).  —  Exactly. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  ...but  he 
rightly  wonders  how  the  stipulations  of  this  article  could  be  applied  immediately,  on 
account  of  Conventions  already  in  force... 

M.  HANREZ  (Belgium;  speaking  in  French).  —  That  is  exactly  it. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  ...the  date 
of  whose  possible  supersession  by  other  conventions  cannot  possibly  be  foreseen.  I 
think  this  must  be  M.  Lankas'  idea.  It  would  certainly  be  well  to  accord  a  time-limit 
for  the  application  of  the  article.  We  must  find  a  form  of  words.  I  will  not  suggest 
any;  I  simply  wished  to  throw  light  upon  the  position. 

M.  HANREZ  (Belgium;  speaking  in  French).  —  I  believe  that  thanks  to  the  sagacity 
of  M.  Avramovitch,  we  are  in  agreement.  Instead  of  saying  as  far  as  possible,  we  will 
add  to  the  Czecho-Slovak  text  the  words  as  soon  as  possible. 
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Mr.  G.  L.  COLVIN  (Great  Britain).  ■ —  I  am  afraid  that  this  wording  would  lessen 
the  scope  of  Article  4. 

M.  POLITIS  (Greece;  speaking  in  French).  —  Certainly,  in  adopting  this  wording 
we  are  touching  on  Article  4  which,  be  it  noted,  is  independent  of  the  special  Conven- 
tions to  be  concluded.  It  is  an  article  which  contains  provisions  both  general  and 
binding. 

The  CHAIRMAN.  —  Could  not  the  Belgian  Delegate  adapt  the  formula  which  he 
has  proposed  to  fit  the  British  amendment? 

M.  HANREZ  (Belgium;  speaking  in  French).  ■ —  I  do  not  mind  as  long  as  the  idea 
of  my  proposal  is  applied. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  It  will  be  necessary  to  go 
back  a  little  on  the  original  draft.  In  that  text  there  were  three  articles  in  the  form 
of  recommendations,  and  one  article  making  provision  for  their  strict  application — 
namely,  Article  4,  in  which  it  was  stated  that  special  Conventions  would  provide  for 
the  application  of  the  principles  enunciated  in  Articles  1,  2  and  3.  But  it  was  laid  down 
in  the  old  Article  5  that  the  provisions  defined  in  Article  4  were  to  be  binding...  as  from 
the  coming  into  force  of  the...  Convention.  The  situation  has  now  changed.  The  ques- 
tion of  equality  of  treatment  in  respect  of  tariffs  is  dealt  with  in  an  independent  article, 
where  the  rule  is  laid  down  imperatively;  it  is  therefore  unnecessary  to  repeat  it  in 
another  article  such  as  Article  5  of  the  Draft. 

We  have  proposed  a  new  Article  5,  which  stipulates  simply  that  it  will  be  necessary 
to  conclude  special  Conventions  on  the  subject  of  railways,  regional  conventions,  not 
to  apply  throughout  the  world,  but  only  to  certain  groups  of  territories.  That  is  the 
fundamental  idea  of  our  article,  and  I  believe  that  you  have  all  accepted  it,  with  certain 
modifications  in  the  wording.  M.  Hanrez  wishes  to  add  as  far  as  possible.  This  we 
cannot  admit,  because  it  would  seriously  restrict  the  application  of  Article  4.  We 
announced  our  acceptance  of  the  British  amendment  stating  that  the  limitation  as  far 
as  possible  will  apply  only  to  Articles  1,  2  and  3;  it  in  no  way  affects  the  application 
or  scope  of  Article  4.  M.  Hanrez  now  proposes  another  formula  which  also  represents 
a  restriction  upon  Article  4;  he  proposes  to  insert  the  words  as  soon  as  possible.  I  now 
consider  that  after  all  we  ought  not  to  accept  this  amendment  either,  because,  contrary 
to  what  I  believe  to  be  the  opinion  of  the  majority  of  the  Committee,  it  postpones  the 
application  of  Article  4.  I  will  therefore  reconsider  my  original  proposal,  and  will 
propose  the  adoption  of  the  British  amendment,  supplemented  by  the  phrase  concerning 
contiguous  territories.  I  am  of  opinion  that  we  cannot  accept  the  Belgian  amendment, 
all  the  more  because  M.  Hanrez  received  satisfaction  in  the  article  which  mentions  the 
existence  of  tariffs  and  which  indicates  that  there  is  no  obligation  to  alter  existing  tariffs 
immediately. 

The  CHAIRMAN.  ■ —  I  think  the  issue  is  now  clearly  defined.  It  is  desired  by  the 
Belgian  Delegate,  contrary  to  the  intention  of  the  authors  of  the  British  and  Czecho- 
slovak amendment,  to  bring  Article  4  into  the  purview  of  the  addition  which  he  pro- 
poses. Surely,  therefore,  we  could  now  obtain  a  clear  decision  by  asking  the  Committee 
to  vote  as  to  whether  it  accepts  the  Belgian  view  or  not. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  Before  voting  I  should  like  to  say 
another  word  on  this  question.  I  think  that  after  all  I  support  fully  the  views  put 
forward  by  the  representative  of  Czecho-Slovakia.  I  should  like  to  remind  the  authors 
of  these  amendments  of  the  existence  of  Article  16  of  the  Convention,  which  accords 
them  full  satisfaction  by  granting  all  the  time  needed  to  make  the  necessary  modifications 
in  any  Convent'ons  the  terms  of  which  might  not  be  compatible  with  those  of  our 
Convention.  This  fact  may  surely  serve  to  convince  them  that  there  is  no  need  to  add 
the  words  as  soon  as  possible. 
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M.  HANREZ  (Belgium;  speaking  in  French).  —  I  did  not  think  that,  my  little  obser- 
vation would  lead  to  such  a  diffuse  discussion.  As  long  as  the  request  made  by  Brazil, 
Chile  and  Belgium  is  reported  in  the  records  of  the  meeting  and  in  the  Report,  then, 
as  I  am  not  to  be  allowed  anything  better,  I  will  be  content.  I  do  not  oppose  a  vote 
upon  my  motion  if  it  is  desired,  but  if  it  is  considered  sufficient  to  note  it  in  the  records 
of  the  meeting  and  in  the  Report,  I  will  leave  the  decision  to  you. 

The  CHAIRMAN.  —  What  is  the  opinion  of  the  Committee?  As  M.  Hanrez  has 
not  demanded  a  vote,  will  the  Committee  be  content  with  his  suggestion? 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  The  principle  would  remain.  The 
principles  upon  which  Article  4  are  founded  would  be  affected,  even  if  not  by  an  express 
provision,  at  least  by  a  statement  in  the  records  of  the  meeting.  The  question  is  of 
sufficient  importance  to  call  for  settlement  by  an  unequivocal  vote. 

The  CHAIRMAN.  —  Will  not  M.  Sinigalia's  view  be  met  by  the  fact  that  we  shall 
vote  ultimately  upon  the  combined  British  and  Czecho-Slovak  amendment? 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  It  comes  to  the  same  thing. 

The  CHAIRMAN.  ■ —  Is  it  desired  by  the  Committee  to  vote  upon  the  text  of 
Article  5  as  agreed  between  the  British  and  Czecho-Slovak  Delegations? 

M.  POLITIS  (Greece;  speaking  in  French).  —  I  ask  that  the  article  be  read. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  also  ask 
that  it  be  read. 

The  CHAIRMAN.  —  M.  Lankas  will  read  the  article  as  at  present  drafted. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  The  following  is  the  new 
text  of  the  article  : 

In  the  absence  of  relevant  existing  Conventions,  special  Conventions  shall  be  concluded 
to  give  effect  as  far  as  possible  to  the  provisions  laid  down  in  Articles  1,  2  and  3  in  respect 
of  groups  of  contiguous  territories. 

M.  POLITIS  (Greece;  speaking  in  French).  —  Before  voting,  may  I  suggest  that  it 
would  be  better  and  more  logical  to  place  this  article  before  Article  4  ? 

The  CHAIRMAN.  —  We  discussed  the  point  raised  by  the  Greek  Delegate,  and 
even  voted  upon  it,  last  Saturday,  and  it  was  decided  to  place  this  article  after  Article  4. 

M.  POLITIS  (Greece;  speaking  in  French).  —  The  day  before  yesterday  we  had 
not  yet  before  us  the  text  either  of  Article  4  or  of  Article  5.  Until  we  had  it,  we  could 
not  take  a  decision,  but  now  that  we  are  acquainted  with  it,  the  natural  thing  is  to 
place  Article  5  before  Article  4. 

M.  ETIENNE  (Director  of  the  Central  Office  of  International  Transport;  speaking 
in  French).  —  I  have  only  one  word  to  say.  In  connection  with  the  expression  :  In 
the  absence  of  relevant  existing  conventions,  it  will  immediately  occur  to  French-speaking 
persons  to  ask  to  what  the  word  conformes  (relevant)  refers.  Obviously,  the  intended 
meaning  is  :  relevant  to  the  present  Convention.  In  the  English  text  of  the  Draft, 
the  words  were  simply  :  In  the  absence  of  existing  conventions ;  and  I  think  that  we  could 
perfectly  well  put  in  the  French  text  :  A  defaut  de  conventions  existantes.  If  we  keep 
the  word  conformes,  we  are  obliged  to  give  our  grounds  and  explain  it,  and  I  suggest 
therefore  that  we  should  content  ourselves  with  the  words  :  A  defaut  de  conventions 
existantes,  which  cover  all  possibilities. 
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The  CHAIRMAN.  —  I  think  we  could  leave  this  point  to  the  Drafting  Committee. 
With  regard  to  M.  Politis'  observation,  I  would  ask  the  Committee  to  remember  that 
I  urged  on  Saturday  that  the  question  of  the  order  of  the  articles  should  be  considered; 
1  insisted  more  than  once  upon  this  point,  and  1  seem  to  recollect  that  it  was  then  the 
unanimous  desire  of  the  Committee  that  the  articles  should  follow  the  order  in  the 
Czecho-Slovak  amendment.  Two  methods  of  re-considering  the  question  still  remain. 
In  the  first  place,  there  is  the  Drafting  Committee,  which  may  say  that,  without  altering 
the  principles  contained  in  the  articles,  these  should  follow  a  different  order,  and  again 
there  is  the  discussion  in  Conference.  M.  Politis  will  perhaps  agree,  now  that  he  has 
drawn  attention  to  the  question,  to  leave  its  solution  until  later. 

M.  POLITIS  (Greece;  speaking  in  French).  —  It  is  not  a  fundamental  point. 

M.  LANKAS(Czecho-Slovakia;  speaking  in  French).  —  As  the  point  has  been  raised, 
may  I  be  allowed  to  say  why  it  appeared  to  us  more  logical  for  the  article  in  question 
to  follow  Article  4.  It  is  because  we  considered  that  the  question  of  the  application  of 
Article  4  could  be  dealt  with  in  the  special  Conventions,  and  it  therefore  appeared  to 
us  more  logical  to  place  the  article  dealing  with  special  Conventions  after  Article  4. 
The  Chairman  is  quite  right  when  he  says  that  it  is  a  question  for  the  Drafting  Com- 
mittee. 

The  CHAIRMAN.  —  When  the  Drafting  Committee  examines  this  article,  it  will 
have  before  it  the  remarks  of  M.  Politis  and  M.  Lankas. 

1  will  put  to  the  vote  the  Czecho-Slovak  and  British  proposal  as  just  read. 

The  proposal  was  adopted  by  20  votes  to  5. 

DISCUSSION  OF  ARTICLE  6 

The  CHAIRMAN.  —  We  now  come  to  Article  6,  which  reads  as  follows  : 

Relations  between  the  Permanent  Committee  and  International  Bureaux. 

In  those  cases  in  which  [existing  or]  future  conventions,  referred  to  in  Article  4,  involve 
the  creation  of  International  Bureaux,  these  bureaux  shall,  in  conformity  with  Article  24  of 
the  Covenant,  exchange  directly  with  the  Advisory  and  Technical  Committee  for  Commu- 
nications and  Transit  any  useful  information  relating  to  the  exercise  of  their  functions,  and 
submit  an  annual  report  to  the  League  of  Nations. 

To  this  article  there  is  a  note  stating  that  the  Conference  is  recommended  to  include 
the  words  in  brackets  with  a  view  to  obtaining  the  consent  of  the  Parties  through  the  medium 
of  this  Convention,  in  cases  where  this  is  necessitated  by  the  terms  of  Article  24  of  the 
Covenant. 

There  is  then  an  amendment  by  the  Swiss  Delegation,  which  I  will  read  : 

Substitute  for  this  article  the  following  text : 

«In  cases  in  which  existing  or  future  conventions,  referred  to  in  Article  4,  involve  the 
creation  of  International  Bureaux,  these  bureaux,  in  so  far  as  all  the  States  adhering  to  the 
Convention  by  which  they  have  been  set  up  agree  thereto,  shall,  in  conformity  with  Arti- 
cle 24  of  the  Covenant,  exchange  directly  with  the  Advisory  and  Technical  Committee  for 
Communications  and  Transit  any  useful  information  relating  to  the  exercise  of  their  functions, 
and  shall  submit  an  annual  report  to  the  League  of  Nations.  » 

The  fate  of  this  amendment  appears  to  me  to  depend  upon  the  inclusion  of  the  words 
between  brackets  [e listing  or]. 

If  these  words  are  not  inserted,  the  Swiss  Delegation  would  agree  to  the  text  of  the 
article;  and  it  is  for  this  reason  that  I  think  we  should  be  wise  to  discuss  the  question 
whether  these  words  are  to  be  included  or  not. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  Following  the  suggestion  made 
by  the  Chairman,  I  should  inform  you  that  the  occasion  for  the  Swiss  amendment  now 
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before  you  would  arise  only  if  the  words  between  brackets  in  Article  6  were  maintained. 
If  then  the  Committee,  and  subsequently  the  Conference,  decided  that  these  words 
were  to  be  expunged,  there  would  no  longer  be  any  occasion  for  the  Swiss  amendment. 
It  would  give  me  great  satisfaction  to  be  able  to  withdraw  it,  and  thus  help  to  expedite 
the  work  of  the  Conference  by  not  occupying  your  time. 

I  will  summarise  my  remarks.     If  first  the  Committee,  and  then  the  Conference, 
decide  to  delete  the  words  between  square  brackets  [existing  or],  there  will  be  no  longer 
any  motive  for  the  Swiss  amendment.     If,  on  the  other  hand,  these  words  are  kept, - 
I  must  retain  the  right  to  take  up  and  explain  my  amendment. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  very  much  regret  not  to 
be  able  to  support  the  view  taken  by  the  Swiss  Delegate.  1  must  say  that  I  do  not 
quite  understand  the  reasons  for  which  the  Swiss  Government  objects  to  the  Inter- 
national Office  exchanging  with  the  Advisory  Committee  any  useful  information 
relating  to  the  exercise  of  its  functions,  and  submitting  an  annual  report  to  the  League 
of  Nations.  In  my  view  this  provision  does  not  in  any  way  impinge  upon  the  compe- 
tence of  the  Central  Office;  whilst  it  appears  to  me  perfectly  natural  that  a  central 
office  dealing  with  a  question  so  important  as  that  of  the  Bern  Convention  should  be  in 
touch  with  the  League  of  Nations.  Moreover,  if  you  read  over  Article  57  of  the  Bern 
Convention,  you  will  see  that  the  Central  Office  is  competent  as  follows  : 

In  order  to  facilitate  and  assure  the  execution  of  this  Convention,  a  Central  Office  of  Inter- 
national Transport  shall  be  set  up,  with  the  following  functions  : 

1.  To  receive  communications  from  each  of  the  Contracting  States  and  each  of  the  Rail- 
way Administrations  concerned,  and  to  notify  them  to  the  other  States  and  Administrations; 

2.  To  collect,  co-ordinate  and  publish  information  of  every  kind  which  is  of  interest 
to  services  connected  with  international  transport; 

3.  To  pronounce  judgment  at  the  request  of  the  parties  in  any  litigation  against  railways; 

4.  To  investigate  requests  for  the  modification  of  this  Convention,  and,  whenever  occa- 
sion shall  arise,  to  propose  to  the  various  States  the  summoning  of  a  new  Conference; 

5.  Lastly,  to  facilitate  financial  business  necessitated  by  international  transport  services, 
collection  of  debts,  etc.,  between  the  various  administrations. 

You  will  see,  then,  how  important  is  this  Central  Office,  and  how  near  are  its  func- 
tions to  those  of  the  Advisory  Committee,  according  to  the  Scheme  of  Regulations 
which  we  shall  adopt  in  a  few  days.  I  believe  it  to  be  necessary  that  some  degree  of 
communication  should  be  established  between  the  Central  Office  and  the  League  of 
Nations.  Surely  the  Central  Office,  which  has  accomplished  so  much  towards  inter- 
national progress,  cannot  see  in  the  Green  Book  any  attempt  to  detract  from  its  prero- 
gatives and  its  competence;  and  it  is  for  these  reasons  that  I  consider  that  the  Swiss 
Government  and  the  Central  Offica  might  very  well  accept  these  provisions. 

M.  ETIENNE  (Director  of  the  Central  Office  of  International  Transport;  speaking 
in  French).  —  May  I  be  allowed  to  say  a  few  words  with  regard  to  the  subject  of 
M.  Lankas'  speech?  Considerable  confusion  appears  to  me  to  have  arisen.  In  Article  6 
a  general  mention  is  made  of  central  officer,  of  international  bureaux.  There  are  not 
only  the  four  offices  at  Bern,— namely,  the  International  Office  of  Posts,  that  of  Tele- 
graphs, that  of  Literary,  Industrial  and  Artistic  Property  and  our  own  Central  Office, 
but  there  is  also  the  International  Office  of  Weights  and  Measures  at  Sevres.  There 
is  another  International  Office  at  Paris,  whilst  at  Rome  there  is  the  International  Office 
of  Agriculture.  There  is  one  at  Brussels,  and  yet  another  at  The  Hague.  Then  at 
Berlin  there  is,  I  think,  the  Anti-White  Slave  Traffic  Office.  In  fact,  there  are  eleven 
or  twelve  international  offices.  I  believe  that  the  Central  Office,  as  such,  is  not  a  factor 
at  all  in  the  amendment  proposed  by  the  Swiss  Delegation.  The  Central  Office  is  here 
in  quite  an  independent  position.  I  wish  to  give  a  thorough  explanation  in  order  to 
avoid  any  misunderstanding.  The  discussion  will  have  reference  not  to  the  Central 
Office  alone,  but  to  all  the  international  offices  at  present  in  existence. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  I  much  regret  that  the  remarks 
of  the  Czecho-Slovak  Delegate  should  have  led  to  a  discussion  which  I  should  have 
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liked  to  avoid.     M.  Lankas  has  left  entirely  out  of  account  Article  24  of  the  Covenant, 
which  reads  as  follows  : 

There  shall  be  placed  under  the  direction  of  the  League  international  bureaux  established 
by  general  treaties,  if  the  parties  to  such  treaties  consent. 

There  is  no  question  of  the  Swiss  Government,  which  has  joined  the  League  of 
Nations,  setting  up  opposition  to  that  article;  it  is  precisely  in  view  of  its  terms  that 
we  consider  that  the  words  added  to  Article  6  of  the  Draft  Convention,  and  placed 
between  brackets,  are  perfectly  unnecessary. 

I  should  also  like  to  emphasise  the  fact  that  I  am  not  speaking  on  behalf  of  the 
Swiss  Government  as  such.  I  am  speaking  on  behalf  of  the  Swiss  Government  in  its 
capacity  as  supervisor  of  International  Offices  at  Bern;  and  as  M.  Etienne  has  told  you, 
there  are  not  only  those  at  Bern  but  others  as  well, — one  at  Bome,  one  at  Brussels,  one 
at  The  Hague  and  one  at  Paris.  All  these  are  included  under  the  terms  of  Article  24 
of  the  Covenant.  The  existence  of  this  Article  24  of  the  Covenant  is  the  very  reason 
for  which  I  propose  formally  that  you  should  consent  to  the  deletion  of  these  words. 
For  Article  24  of  the  Covenant  the  question  is  already  settled. 

M.  CABACOSTEA  (Boumania;  speaking  in  French).  —  May  I  be  permitted  to  pro- 
pose a  modification  to  Article  6?  I  have  been  wondering  why  the  text  only  refers  to 
Article  4.  Other  articles  are  equally  concerned;  and  this  fact  prompts  me  to  suggest 
the  following  text  : 

In  those  cases  in  which  existing  or  future  conventions  referred  to  in  the  preceding  articles 
involve  the  creation... 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  venture  to  repeat 
M.  Etienne's  own  saying;  there  is  indeed  a  confusion  at  the  moment.  There  is  no  doubt 
that  Article  24  of  the  Covenant  does  apply  to  all  international  offices,  but  there  is  also 
no  doubt  that  our  Convention  can  only  apply  to  one  or  at  the  most  two — I  maintain 
only  one — international  office,  and  that  is  the  Central  Office  of  International  Transport 
at  Bern.  Our  Convention  is,  as  you  know,  purely  a  railway  convention;  it  has  nothing 
to  do  with  postal  services.  Accordingly,  Article  6  cannot  possibly  apply  to  the  Inter- 
national Post  Office,  the  Central  Office  for  Literary  Property,  or  to  the  Office  which 
has  its  seat  at  Bome.  That  is  why  I  cannot  for  the  moment  see  my  way  to  accept  the 
Swiss  amendment. 

M.  CABLIN  (Switzerland;  speaking  in  French).  ■ —  That  is  not  under  discussion. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  As  the  amendment  has 
been  submitted  to  us,  I  consider  it  my  duty  to  speak  on  the  subject.  M.  Carlin's  draft 
stipulates,  as  a  condition  of  exchange  of  information,  the  consent  of  all  the  participating 
States.  This  means  that  it  would  suffice  for  a  single  State  to  say  "No",  for  it  to  cease 
to  be  possible  to  apply  the  terms  of  Article  6.  What  I  fail  to  understand  is  why  the 
International  Office  at  Bern  should  oppose  the  exchange  of  useful  information  relating 
to  the  exercise  of  its  functions,  and  should  refuse  to  submit  an  annual  report  to  the 
League  of  Nations.  It  is  pointed  out  by  the  Swiss  Delegate  that,  according  to  the 
terms  of  Article  24  of  the  Covenant,  all  International  Bureaux  already  established 
shall  be  placed  under  the  direction  of  the  League,  subject  to  the  consent  of  the  Parties. 
This  need  not  in  any  way  prevent  us  from  taking  a  step  further  and  declaring, — ' 
although,  according  to  Article  24,  the  consent  of  the  Parties  is  necessary, — that  the 
International  Office  is  to  exchange  information  and  to  submit  a  report.  Surely  we 
could  insert  a  similar  clause  in  Article  6;  the  provision  appears  to  me  quite  harmless, 
and  I  do  not  understand  why  objection  should  be  raised  to  it. 

M.  ETIENNE  (Director  of  the  Central  Office  of  International  Transport;  speaking 
in  French).  —  May  I  reassure  M.  Lankas  and  repeat  what  I  have  said.  Article  6  does 
not  refer  specially  to  this  Office.  There  is  also  the  International  Tariffs  Office  at 
Brussels,  and  there  may  be  others.     This  article  must  be  read  as  applying  generally. 
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As  regards  the  relations  between  the  Central  Office  and  the  League  of  Nations, 
I  can  again  reassure  M.  Lankas.  We  have  been  in  touch  for  the  last  year  with  the 
Organisations  of  the  League  of  Nations;  in  particular,  we  received  a  visit  from 
Dr.  Nitobe,  Director  of  the  Section  of  International  Bureaux  of  the  League  of  Nations. 
The  extract  from  the  historical  notice  which  I  read  to  you  at  the  plenary  meeting  held 
on  March  30th  last  (1)  was  drawn  from  information  which  we  had  just  supplied  to 
Dr.  Nitobe,  accompanied  by  a  detailed  statement  as  to  our  financial  position.  I  may 
add  that  when  I  left  Bern,  our  Headquarters  Report  was  at  that  very  moment  leaving 
the  press,  and  the  Section  of  International  Bureaux  of  the  League  of  Nations  has  by 
this  time  received  a  copy  of  it.  You  will  observe  that  these  relations  do  indeed  exist; 
and  I  desire  only  one  thing, — that  they  should  develop;  moreover,  they  are  relations  of 
the  most  friendly  kind. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  As 
M.  Etienne  said,  there  is  here  a  question  of  principle  which  is  already  settled  by  the 
terms  of  Article  24  of  the  Covenant.  1  do  not  suppose  that  the  delegates  here  at  Bar- 
celona have  asked  for  the  consent  of  their  respective  Governments  on  the  subject,  or 
have  received  it.  Would  it  not  be  well  then  to  abstain  from  further  discussion  for  the 
moment,  seeing  that,  in  my  opinion,  no  essential  question  is  involved.  Have  we  not 
been  told  that  there  are  already  relations  and  that  these  will  continue  to  grow  ?  I 
cannot  understand  any  other  point  of  view,  and  I  therefore  propose  that  a  vote  be  now 
taken  on  Article  6,  the  words  existing  or  being  omitted. 

M.  BARBOZA-CARNEIRO  (Brazil;  speaking  in  French).  —  Upon  what  question 
is  it  proposed  to  vote?  Simply  upon  the  omission  of  the  words  between  brackets  : 
existing  or,  or  upon  the  whole  text  of  Article  6  as  it  appears  in  the  Green  Book  ? 

The  CHAIRMAN.  — -  The  present  idea  is  to  vote  on  the  adoption  or  omission  of  the 
words  existing  or  which  are  between  brackets  in  the  Green  Book,  because  if  we  omit 
these  words,  there  will  be  no  need  to  take  a  vote  on  the  Swiss  amendment. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  • —  I  cannot  understand  why 
this  provision  could  not  be  applied  to  the  Central  Office  at  Bern,  which  is  an  institution 
of  the  various  governments.  I  will  not  speak  of  the  Tariffs  Office  at  Brussels,  which 
is  a  railway  institution  bearing  quite  a  different  character.  It  is  for  this  reason  that 
I  asked  for  an  explanation;  I  do  not  wish  to  make  a  proposal,  but  in  view  of  the  present 
situation,  I  even  wonder  whether  if  we  omitted  the  words  existing  or,  Article  6  would 
have  any  meaning  whatever.  I  am  inclined  to  propose  that  it  be  omitted  altogether. 
As,  however,  it  is  desirable  that  this  question,  which  is  of  some  importance,  should 
receive  more  careful  study,  I  would  suggest  that  it  should  be  dealt  with  by  a  sub-com- 
mittee; I  am  sure  that  a  solution  would  be  arrived  at  rapidly. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  I  support  your  proposal. 

Mr.  G.  L.  COLVIN  (Great  Britain).  —  I  also  support  the  view  of  the  Czecho-Slovak 
Delegate.  The  question  is  of  great  importance,  particularly  for  the  working  of  the 
body  which  we  hope  to  see  set  up,  and  it  is  most  necessary  that  the  latter  should  be 
supplied  with  all  the  information  possible.  The  matter  might  be  referred  to  a  sub- 
committee. 

M:  WIELOWIEYSKI  (Poland;  speaking  in  French).  —  By  the  terms  of  Article  6, 
an  obligation  is  created  for  organisations  over  which  we  have  no  rights  whatever. 
Article  24  of  the  Covenant  is  invoked,  but,  in  my  opinion,  this  article  does  not  accord 
us  the  right.  What  does  it  do?  It  says  :  if  the  parties  to  such  treaties  consent...  This 
condition  has  not  yet  been  fulfilled,  since  the  parties  have  not  yet  given  their  consent. 
We  cannot,  therefore,  invoke  the  article,  and  accordingly  Article  6  should  either  be 
omitted  or  should  be  given  the  form  of  a  recommendation;  it  should  not  be  binding 

(f)  See  p.  5. 
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as  in  its  present  form.     In  the  French  text,  instead  of  saying  en  verlu  de  we  might  say 
conforniiment  a,  thus  making  the  same  reservation  as  Article  24. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  I  regret  that  the  Delegates  who 
have  spoken  on  the  subject  of  Article 6  have  not  kept  strictly  within  the  limits  laid  down. 
It  is  not  a  question  of  discussing  the  Swiss  amendment,  but  of  deciding  whether  the 
words  existing  or  between  brackets  in  the  Green  Book  Draft  shall  be  deleted.  I  regret 
this  all  the  more  because  I  omitted  to  state  the  motives  underlying  my  amendment; 
I  intended  to  do  this  a  little  later.  Many  of  the  observations  made,  and  many  of  the 
misunderstandings  which  have  arisen  might  have  been  avoided. 

Assuming  that  the  Swiss  amendment  is  not  under  discussion,  it  appears  to  me  that 
if  it  is  to  be  referred  to  a  sub-committee,  it  would  be  desirable  to  put  to  the  vote,  in 
the  first  place  the  proposal  which  I  made  and  which  took  the  place  of  our  amendment, — 
namely,  the  omission  of  the  words  existing  or,  and  in  the  second  place  the  omission  of 
the  article.  In  view  of  the  terms  of  Article  24  of  the  Covenant,  surely  Article  6  would 
appear  superfluous.  It  arises  clearly  from  the  terms  in  which  Article  24  of  the  Cove- 
nant is  couched,  that  these  International  Bureaux  will,  in  virtue  of  the  consent  of  all 
the  Contracting  Parties,  be  placed  under  the  authority  of  the  League  of  Nations;  this 
follows  on  from  the  obligation  imposed  on  them  to  submit  to  the  League  of  Nations 
reports  on  the  exercise  of  their  functions. 

Another  point  has  been  touched  upon.  We  are  speaking  of  the  Transport  Office 
only,  and  the  Transport  Office  being  under  the  supervision  and  authority  of  the  Federal 
Council,  it  is  surely  for  this  body  to  decide  the  attitude  which  these  Bureaux  shall  take 
up  with  regard  to  the  terms  of  Article  6. 

To  sum  up,  I  think  that  a  vote  should  be  taken  first  of  all  upon  deleting  the  words 
existing  or,  and  then  upon  omitting  the  article.  1  ask  that  a  vote  should  first  be  taken 
with  regard  to  deleting  the  words,  because  the  vote  upon  omitting  the  article  may  be 
influenced  according  to  whether  the  words  in  question  are  retained  or  omitted.  I  defer 
to  the  Chairman's  view  on  this  point. 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  The  Brazilian  Dele- 
gation endorses  the  very  timely  observations  made  by  the  Polish  Delegate.  It  further 
accords  its  full  support  to  the  suggestion  of  the  British  Delegate. 

The  CHAIRMAN.  —  If  the  question  is  to  be  referred  to  a  sub-committee,  this  must 
be  done  before  the  vote  is  taken.  Would  it  not  be  well  for  the  Swiss  Delegate  to  make 
a  statement  to  us  with  regard  to  the  reasons  which  prompted  his  amendment?  The 
Sub-Committee  will  then  be  able  to  consider  the  three  alternatives, — the  adoption  of 
the  Swiss  amendment,  the  deletion  of  the  words  existing  or,  and  the  complete  omission 
of  the  article. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  We  may  either  decide  to  delete 
the  words  in  question,  or  to  drop  what  appears  to  me  an  unnecessary  article;  in  either 
case  it  will  be  superfluous  to  call  in  the  aid  of  asub-committee.  I  feel  impelled  to  suggest 
to  the  Chairman  that  a  vote  upon  deleting  the  words  existing  or  should  be  followed  by 
a  vote  upon  omitting  the  article.  Upon  this  vote  will  depend  the  question  of  referring 
the  matter  to  a  sub-committee. 

The  CHAIRMAN.  —  There  may  be  delegates  who  are  in  the  same  position  as  the 
Chairman;  I  should  like  to  receive  a  little  more  information  about  the  matter  before 
initiating  a  vote  on  the  question  of  omitting  certain  words,  and  even  a  whole  article, 
drafted  by  the  Green  Booh  Committee. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  Since  it  is  desired  that  I  should 
state  the  reasons  which  prompted  me  to  submit  my  amendment,  I  am  only  too  happy 
to  concur  in  your  request.  In  the  first  place,  in  order  to  clear  away  all  possible  misun- 
derstanding, I  should  like  to  emphasise  the  fact  that  it  was  on  behalf  of  the  Swiss 
Federal  Council  in  its  capacity  as  supervising  body  of  the  Bern  International  Bureaux 
that  the  Swiss  Delegation  presented  to  the  Conference  the  amendment  to  Article  6, 
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the  text  of  which  is  now  before  you.  I  am  not  here  speaking  in  the  name  of  the  Swiss 
Government  as  such,  I  am  speaking  in  the  name  of  the  Federal  Council  in  its  capacity 
as  the  authority  which  supervises  and  controls  the  International  Bureaux  at  Bern. 

As  I  have  stated,  it  is  stipulated  by  the  terms  of  Article  24  of  the  Covenant  that  all 
international  bureaux  established  by  general  treaties  shall  be  placed  under  the  direction 
of  the  League  of  Nations,  if  the  parties  to  such  treaties  consent.  The  phrase  if  the 
parties  to  such  treaties  consent  leaves  something  to  be  desired,  and  it  is  for  this  reason 
that  we  desired  more  exact  information  on  the  point.  Are  we  to  understand  from  the 
words  if  the  parties  to  such  treaties  consent,  all  the  parties,  all  the  States  belonging  to 
the  various  associations  for  whose  benefit  these  bureaux  were  created?  If  this  is  so, 
very  well.  But  it  might  be  inferred — we  must  beware  of  different  interpretations  which 
are  sometimes  unexpected — that  the  consent  of  the  parties  referred  only  to  the  parties 
concerned, — in  other  words  to  those  parties  which  are  Members  of  the  League  of 
Nations. 

It  is,  then,  upon  Article  24  of  the  Covenant  that  the  provisions  of  Article  6  of  the  Draft 
Convention  depend.  But  this  article  only  mentions  the  fact  that  the  International 
Offices  will  exchange  with  the  Advisory  and  Technical  Committee  all  useful  information 
with  regard  to  the  exercise  of  their  functions,  and  will  submit  an  annual  report  to  the 
League  of  Nations.  It  does  not  repeat  the  reservation  as  to  the  consent  of  the  parties 
which  is  included  under  Article  24  of  the  Covenant. 

The  Swiss  Delegation  considers  that  in  order  to  secure  more  precision  and  to  safe- 
guard the  responsibilities  of  the  Swiss  Government  in  respect  of  the  International 
Bureaux  at  Bern,  this  reservation  should  be  expressly  mentioned  in  Article  6  of  the 
Convention.  It  is  for  this  reason  that  we  proposed  the  addition  of  the  words  :  in  so 
far  as  all  the  States  adhering  to  the  Convention  by  which  they  have  been  set  up  agree  thereto. 
In  this  way  any  misunderstanding  is  averted,  and  we  have  a  complete  parallel  between 
Article  6  of  the  Convention  and  Article  24  of  the  Covenant.  Firstly,  the  Bureaux  will 
be  under  the  direction  of  the  League  of  Nations, — since  they  will  be  under  an  obligation 
to  submit  annual  reports;  and,  secondly,  it  will  be  indicated  in  the  same  article — for 
the  reasons  which  I  have  outlined, — this  point  may  be  of  considerable  importance — 
that  this  can  only  be  done  with  the  consent  of  all  the  States  which  are  members  of  the 
various  associations  for  whose  benefit  the  Bureaux  were  set  up. 

We  are  not  making  any  innovation, — we  are  simply  asking  that  the  reservation 
expressed  in  Article  24  of  the  Covenant  may  be  mentioned  in  Article  6  of  the  Conven- 
tion. I  prefer  to  say  this  in  so  many  words  rather  than  to  support  the  Polish  Delegate's 
proposal,  the  object  of  which  is  in  reality  the  same.  In  asking  for  the  substitution  in 
the  French  text  of  the  words  conformement  a  V article  24  du  Pacte  for  the  words  en  vertu 
de  V article  24  du  Pacte,  it  is  intended  to  infer  that  the  reservation  contained  in  Article  24 
of  the  Covenant  is  included  under  the  terms  of  Article  6;  but  I  should  prefer  this  to  be 
said  in  so  many  words. 

These  are  the  motives  which  prompted  us  to  submit  our  amendment.  I  did 
not  expect  to  have  to  state  them  here,  at  least  for  the  present;  I  had  understood 
that  there  were  two  proposals  before  us, — either  to  delete  the  words  existing  or,  or  else 
to  drop  Article  6,  and  in  order  to  save  time  I  had  intended  to  postpone  until  later  the 
statement  which  I  have  made  to  the  Committee.  In  any  event,  the  Swiss  Delegation 
hopes  that  the  Committee  will  see  no  objection  to  adopting  the  proposed  amendment, 
which  is  nothing  more  than  the  logical  and  legal  outcome  of  the  interpretation  which 
should  be  given  to  Article  24  of  the  Covenant. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  I  believe  we 
all  agree  that  it  is  undesirable  to  lay  down  provisions  in  our  Convention  with 
regard  to  the  obligations  which  will  devolve  upon  existing  or  future  International 
Bureaux  in  respect  of  their  relations  with  the  League  of  Nations.  But  we  must  also 
respect  the  clause  in  the  Covenant  concerning  the  manner  of  placing  existing  Inter- 
national Bureaux  under  the  direction  of  the  League. 

Could  not  the  Committee  adopt  the  following  text  : 

The  International  Offices  which  are  placed  under  the  direction  of  the  League  of  Nations, 
in  conformity  with  Article  24  of  the  Covenant,  as  also  those  which  will  be  set  up  in  the  future 
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by  special  Conventions,  shall  exchange  directly  with  the  Advisory  and  Technical  Committee 
for  Communications  and  Transit  any  information  relating  to  their  functions,  and  shall  submit 
an  annual  report  to  the  League  of  Nations. 

M.  POLITIS  (Greece;  speaking  in  French).  —  As  one  of  those  who  helped  to  draft 
the  Green  Book,  and  basing  my  remarks  on  Article  6,  I  will  venture  to  supply  an  expla- 
nation. It  was  never  the  intention  of  the  Commission  which  drafted  the  Green  Book 
to  place  existing  or  future  international  offices  under  the  direction  of  the  League  of 
Nations.  Besides,  Article  6  does  not  state  that  these  Offices  are  placed  under  the  direc- 
tion of  the  League  of  Nations;  it  simply  states  very  naturally  that  these  Offices  will 
be  in  touch  with  the  Advisory  and  Technical  Committee,- — and  hence  with  the  League 
of  Nations — submitting  information  and  an  annual  report.  The  Offices  are  left  with 
all  the  authority  which  they  possess  at  present,  and  which  is  granted  them  by  the 
States  signatories  of  the  Conventions  with  which  these  Offices  have  to  deal.  The  words 
in  the  article  in  conformity  with  Article  24  of  the  Covenant  were  simply  intended  to  convey 
the  fact  that  the  terms  of  Article  6  were  based  upon  those  of  Article  24  of  the  Covenant. 
In  the  hope  that  satisfaction  may  be  given  to  the  Committee,  I  propose  simply  to  change 
the  words  in  conformity  with  Article  24,  and  say  the  creation  of  International  Transport 
Bureaux;  this  will  to  show  more  clearly  that  the  only  Bureaux  concerned  are  those 
which  deal  with  railway  transport.  Other  existing  Bureaux  could  hardly  be  touched 
by  the  remaining  provisions  of  the  article.  Finally,  Article  24  has  nothing  to  do  with 
this  text,  and  all  mention  of  it  may  be  omitted. 

The  CHAIRMAN.  —  It  is  obvious  that  we  cannot  end  this  discussion  to-day.  I 
suggest  that  we  could  resume  our  labours  to-morrow,  having  before  us  the  conclusion 
arrived  at  by  a  sub-committee,  to  which  I  propose  that  there  be  appointed  the  repre- 
sentatives of  Brazil,  Czecho-Slovakia,  Esthonia,  Germany,  Greece,Italy,  Japan,  Poland, 
Switzerland  and  Uruguay. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  I  should  not  like  the  Committee 
to  carry  away  the  impression  of  the  observations  made  by  the  Greek  Delegate,  and, 
therefore,  before  the  meeting  breaks  up,  I  should  like  to  say  that  if  all  reference  to 
Article  24  of  the  Covenant  is  omitted  in  this  Article  6,  then  the  latter  ceases  to  afford 
any  guarantee  whatever.  The  only  guarantee  possessed  by  the  Federal  Council  in  its 
capacity  as  supervising  body  is  vested  in  Article  24;  if  all  reference  to  Article  24  is 
omitted  we  are  face  to  face  with  an  impossible  state  of  affairs. 

The  meeting  adjourned  at  1  p.m. 


FOURTH  MEETING  OF  THE  COMMITTEE  ON  RAILWAYS 

(Tuesday,  April  5th,  1921,  at  10  a.m.) 


DISCUSSION   OF   PROPOSAL  SUBMITTED    BY   INTERNATIONAL    LABOUR   OFFICE   —  DISCUSSION   OF 

ARTICLE   6  (COntd.)   NEW   ARTICLE   PROPOSED    BY   ITALIAN    DELEGATION   —  DISCUSSION 

OF  PREAMBLE  —  DISCUSSION  OF  ARTICLE  6  (COIltd.). 

The  meeting  opened  with  Sir  Francis  Dent,  Vice-President  of  the  Conference,  in  the 
Chair. 


DISCUSSION  OF  PROPOSAL  SUBMITTED  BY  INTERNATIONAL  LABOUR  OFFICE 

The  CHAIRMAN.  —  The  first  item  on  the  agenda  is  the  discussion  of  the  vozu  which 
has  been  drawn  up  and  upon  which  a  statement  has  been  made  on  behalf  of  the  Inter- 
national Labour  Office  by  M.  William  Martin.     I  will  read  it  : 

The  Conference  on  Communications  and  Transit, 

Recognising  that  it  is  highly  desirable  to  make  the  lives  of  the  blind  as  normal  as  possible, 
and  to  assist  in  providing  them  with  means  for  contributing  to  the  general  productiveness 
and  for  gaining  their  livelihood  by  their  labour, 

Recognising  that  the  difficulties  which  sometimes  prevent  the  blind  from  travelling  by 
rail,  and  particularly  the  fact  that  they  must  always  be  accompanied  when  travelling,  are 
an  obstacle  to  the  attainment  of  this  object. 

Recommends  : 

(a)  That  the  national  administration  of  bodies  of  public  means  of  transport  in  each  country 
should  give  special  consideration  to  the  position  of  blind  workers  travelling  in  the  exercise 
of  their  vocation. 

(b)  That  they  should,  in  particular,  consider  the  possibility  of  authorising  blind  workers, 
travelling  in  the  exercise  of  their  vocation,  to  be  accompanied  by  a  guide  without  having  to 
pay  two  fares,  since  this  increases  the  pecuniary  disadvantage  under  which  the  blind  labour, 
as  compared  with  other  workers. 

(c)  That  they  should  agree  to  give  international  recognition  to  some  form  of  legal  certificate, 
which  should  be  accepted  as  evidence  of  the  status  of  blind  worker,  with  a  view  to  the  conces- 
sion of  any  facilities  which  it  may  be  possible  to  grant. 

M.  von  der  LEYEN  (Germany;  speaking  in  French).  —  In  Germany  there  exist 
facilities  for  transport  for  the  benefit  of  the  blind,  and  also  for  persons  accompanying 
them,  and  even  for  dogs  serving  as  their  guides.  I  cannot  say  exactly  what  these  pro- 
visions are,  as  I  have  not  had  time  to  acquaint  myself  with  them,  but  I  entirely  agree 
with  the  Roumanian  Delegate  that  it  is  not  within  our  competence  to  adopt  a  resolu- 
tion on  this  subject.  However,  as  the  question  is  a  most  important  one,  I  think  that 
the  assembly  might  recommend  this  vozu;  its  social  aim  is  clear  and  it  emanates  from 
an  important  organisation. 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  While  recognising  the 
philanthropic  character  of  the  vneu  presented  by  the  International  Labour  Office,  I 
cannot  but  support  the  view  expressed  by  the  Delegates  of  Roumania  and  Germany. 
To  speak  candidly,  I  do  not  think  that  it  is  within  our  competence  to  provide  a  solution 
for  this  question.  1  therefore  venture  to  suggest  that  this  vceu  should  be  simply  referred 
to  the  Advisory  Committee  without  comment. 
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M.  WIELOWIEYSKI  (Poland;  speaking  in  French).  —  I  support  the  proposal  of 
the  Brazilian  Delegation  to  refer  the  question  without  comment,  as  it  is  quite  outside 
our  competence. 

M.  LOISEAU  (France;  speaking  in  French).  —  In  order  to  avoid  making  this  seem 
too  bald,  and  on  account  of  the  importance  of  the  proposal,  could  we  not  recommend 
it  to  the  favourable  consideration  of  the  Advisory  Committee? 

M.  POLITIS  (Greece;  speaking  in  French).  —  I  also  am  of  the  opinion  that  this 
question  is  outside  the  domain  of  our  work.  Measures  have  been  taken  by  the  different 
States  on  behalf  of  the  blind  as  of  all  victims  of  the  war,  and  it  would  be  somewhat 
offensive  for  us  to  point  out  to  them  their  duty  in  this  respect. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  fully  support  the  proposal 
of  the  Brazilian  Delegate,  but  I  am  not  certain  whether  it  would  not  be  desirable  to 
point  out,  as  the  Greek  Delegate  has  said,  that  in  every  country  there  exist  special 
considerably  reduced  rates  in  favour  of  the  blind,  and  that  it  is  universally  recognised 
that  these  unfortunate  victims  of  the  war  should  be  helped  everywhere. 

The  CHAIBMAN.  —  As  the  Committee  appears  to  be  unanimous  on  this  question 
I  propose  that  a  sub-committee,  composed  of  the  Delegates  of  Brazil,  Czecho-Slovakia 
and  Greece,  should  meet  to  find  a  formula. 

M.  POLITIS  (Greece;  speaking  in  French).  ■ —  There  is  no  formula  to  find;  the  ques- 
tion is  outside  our  programme. 

M.  BARBOZA-CARNEIRO  (Brazil;  speaking  in  French).  —  My  proposal  is  to  refer 
the  question  to  the  Advisory  Committee,  which  will  consider  what  subsequent  steps 
should  be  taken. 

M.  POLITIS  (Greece;  speaking  in  French).  ■ —  I  think  that  no  subsequent  steps 
should  be  taken. 

The  CHAIRMAN.  —  I  put  the  Brazilian  proposal  to  the  vote,  and  I  propose  that 
the  terms  in  which  the  question  is  referred  should  be  drawn  up  by  the  Delegates  of 
Brazil,  Czecho-Slovakia  and  France. 

The  proposal  was  adopted  by  17  cotes  to  2. 


DISCUSSION  OF  ARTICLE  6  (contd.) 

We  now  return  to  the  discussion  of  Article  6  of  the  Draft  Convention,  which  was 
referred  to  a  sub-committee.  The  Delegate  of  Greece.  M.  Politis,  was  asked  to  propose 
a  draft  text. 

M.  POLITIS  (Greece;  speaking  in  French).  —  In  reply  to  the  Chairman,  I  have  the 
honour  to  inform  him  and  also  the  Committee  that  we  deliberated  for  two  hours  yes- 
terday without  arriving  at  a  definite  result.  The  last  proposal  which  we  submitted 
to  the  Sub-Committee,  and  which  was  not  accepted  unanimously,  read  as  follows  : 

Subject  to  the  provisions  of  Article  24  of  the  Covenant,  the  participating  States  recognise 
as  highly  desirable,  in  cases  in  which  existing  or  future  Conventions  referred  to  in  Article  5 
involve  the  creation  of  International  Bureaux,  these  bureaux  shall  exchange  directly  with 
the  permanent  Communications  and  Transit  Committee  any  useful  information  relating 
to  the  exercise  of  their  functions  and  submit  an  annual  report  to  the  League  of  Nations. 

As  you  see,  we  finally  expressed  the  terms  of  Article  6  as  contained  in  the  Green 
Book,  in  the  form  of  a  vceu.  I  think  we  cannot  go  further,  and  that  we  have  made 
every  possible  concession. 
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If  only  in  deference  to  the  League  of  Nations,  international  transport  offices  must 
enter  into  relations  with  the  Advisory  and  Technical  Committee.  An  application  for 
certain  information  might  in  the  future  be  made  to  this  Advisory  and  Technical  Com- 
mittee; it  would  not  of  course  be  possible  to  refer  the  applicant  to  the  Central  Office 
at  Bern.     The  Committee  should  be  in  a  position  to  supply  the  information. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  think  that  there  should 
not  merely  be  a  connecting  link  between  the  central  offices  and  the  League  of  Nations. 
We  consider  that  the  vo?u  did  not  in  any  way  refer  to  Article  24 ;  we  thought  that  our 
formula  would  not  encroach  at  all  on  the  domain  of  this  article,  and  that  it  should  not 
touch  upon  the  question  of  the  authority  to  be  exercised  by  the  League  of  Nations  over 
central  offices.  I  should  like  to  say  that  the  Delegate  of  Uruguay  declared  that  this 
formula  was  unacceptable;  he  is  not  now  present. 

M.  POLITIS  (Greece;  speaking  in  French).  —  Why  unacceptable? 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  Because  the  Delegate  of 
Uruguay  said  that  he  could  accept  the  formula  only  in  an  obligatory  form.  As  there 
is  here  a  very  important  and  fundamental  difference,  I  am  wondering  whether  we  could 
take  a  definite  decision  in  his  absence. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  As  regards  the  amendment  to 
Article  6  which  gave  rise  to  a  discussion  in  Sub-Committee,  I  am  happy  to  be  able  to 
say  that  the  Swiss  Delegation  is  in  a  position  to  support  the  proposed  text.  As  regards 
the  remark  of  the  Czecho-Slovak  Delegate  to  the  effect  that  at  the  meeting  of  the  Sub- 
Committee  held  yesterday  afternoon  the  Delegate  of  Uruguay  opposed  it,  I  really  think 
that  as  he  was  not  present  at  our  meeting  this  morning,  and  is  not  present  now,  we  may 
proceed  and  take  a  vote  on  the  proposal  which  has  been  made.  If  we  had  to  wait  for 
each  Delegate  concerned  in  the  question  to  be  present,  I  think  we  should  never  come 
to  an  end. 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  I  very  greatly  regret 
that  I  do  not  at  all  agree  with  the  Swiss  Delegate,  and  I  ask  the  Committee  to  wait 
until  the  end  of  our  meeting  before  voting  on  this  article.  Perhaps  by  that  time  the 
Delegate  of  Uruguay  will  have  arrived.  I  am  convinced  that  he  was  unavoidably 
prevented  from  coming  to  the  Sub-Committee  this  morning  and  from  being  here  in 
time  for  this  meeting.  I  think  it  would  be  a  graceful  act  towards  him  to  postpone 
the  voting  for  a  short  time. 

The  CHAIRMAN.  —  I  think  that  perhaps  as  the  Uruguayan  Delegation  is  not 
very  numerous,  we  might,  as  a  matter  of  courtesy,  wait  until  the  Delegate  is  present. 
I  propose  therefore  to  adjourn  the  discussion  until  he  arrives. 


NEW  ARTICLE  PROPOSED  BY  THE   ITALIAN  DELEGATION 

We  have  now  to  consider  a  new  Article,  6  a),  proposed  by  the  Italian  Delegation, 
which  corresponds  to  that  included  in  the  Transit  Convention.     I  will  read  it  : — 

Scope  of  application  of  the  Convention. 

Exceptions  may  be  made  in  special  cases  to  the  terms  of  the  preceding  articles,  in  virtue 
of  special  or  general  measures  which  one  of  the  High  Contracting  Parties  may  be  obliged  to 
take  in  the  case  of  emergency  affecting  the  vital  interests  of  the  country,  it  being  understood 
that  the  principle  of  freedom  of  communications  shall  be  observed  as  far  as  possible. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  The  sole  aim  of  the  proposal  of  the 
Italian  Delegation  to  insert  an  Article  6  a)  in  this  Convention  is  to  fill  a  gap  which  it 
considers  exists  in  the  Convention.     Article  6  a)  is  simply  a  repetition  of  an  article  of 
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the  Transit  Convention;  it  refers  to  measures  of  security  which  every  State  would  be 
obliged  to  take  in  the  case  of  emergency  affecting  the  safety  of  the  State  and  the  vital 
interests  of  the  country.  This  is  therefore  not  a  new  question;  it  is  simply  a  matter 
of  drafting  and  of  uniformity  with  the  other  similar  conventions. 

The  CHAIRMAN.  —  Are  there  any  objections  to  the  Italian  proposal?     If  not, 
I  propose  to  refer  the  article  to  the  Drafting  Committee. 


DISCUSSION  OF  PREAMBLE 

We  have  now  finished  the  discussion  of  those  technical  articles  which  are  to  be  found 
only  in  this  Convention;  as  the  other  articles  are  of  a  formal  nature  and  are  similar  to 
those  in  the  other  Conventions,  I  propose  to  return  to  the  Preamble. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  ■ —  We  withdraw  the  Czecho- 
slovak amendment  to  the  Preamble  (1). 

M.  LOISEAU  (France;  speaking  in  French).  —  On  Friday  last,  during  the  discus- 
sion of  Article  1  and  on  the  occasion  of  an  amendment  submitted  by  the  Italian  Dele- 
gation, the  Brazilian  Delegate  put  forward  the  suggestion  to  convert  the  Draft  which 
we  are  now  discussing  into  a  uniform  series  of  recommendations  instead  of  preserving 
the  mixed  form,  part  recommendations  and  part  Convention,  adopted  in  the  Green 
Book.  I  think  that  consideration  of  the  Preamble  also  includes  an  examination  of 
this  question.  The  advantage  of  the  proposed  alteration  would  be  in  the  first  place 
to  give  the  document  which  will  crown  our  labours  a  clearer  and  more  consistent  form. 

When  I  analyse  the  text  of  the  Green  Book  I  find  that,  apart  from  the  Preamble, 
it  contains  : — 

1.  A  list  of  recommendations,  Articles  1,  2  and  3; 

2.  The  formula  amended  by  the  Czecho-Slovak  Delegation,  which  constitutes  a 
Convention.     This  is  the  new  Article  5. 

3.  Article  6,  entitled  Relations  between  the  Advisory  Committee  and  the  International 
Bureaux.  It  is  on  this  article  that  we  must  take  a  decision  at  the  end  of  the  meeting. 
I  would  beg  you  to  note  that  some  of  our  colleagues  have  already  asked  that  this 
Article  6  should  become  simply  a  vazu.  I  am  prepared  to  support  this  proposal,  and 
I  am  convinced  that  the  Delegate  of  Switzerland  would  not  demur  to  it. 

4.  Finally,  the  articles  numbered  7  to  22,  which  have  already  been  incorporated  in 
other  Conventions,  and  which  are  for  the  most  part  of  a  formal  nature. 

Such  is  the  economy  of  the  Green  Book  Draft.  It  is  open  at  the  outset  to  one  fun- 
damental criticism,  namely  that  it  amalgamates  in  one  and  the  same  document — in  a 
document  which  forms  a  single  whole — and  under  the  same  heading,  principles  which 
are  proposed  and  principles  which  are  imposed,  the  principles  which  are  proposed,  in 
Articles  1,  2  and  3,  and  the  principles  which  are  imposed,  in  the  former  Article  4,  now 
Article  5.  It  therefore  amalgamates  advisory  and  imperative  formulas,  recommen- 
dations and  schemes  which  are  to  be  binding.  This  is  a  defect  to  which  1  think  it  is 
needless  for  me  to  call  your  attention  further. 

I  pass  from  formal  to  fundamental  criticism,  and  I  ask  myself  why  there  should 
be  this  difference  between  the  economy  of  the  first  articles  and  that  of  Article  4.  Is 
this  justified  by  the  difference  in  the  contents?  When  subjects  of  primary  importance 
are  dealt  with,  such  as  passenger  and  goods  traffic,  o  ■  exchange  of  rolling-stock,  it  is 
merely  stated  that  it  is  highly  desirable  that  provision  should  be  made.     It  was  realised 


(1)  The  text  of  the  Czecho-Slovak  amendmont  to  the  Preamble  reads  as  follows  :  — 
"Omit  this  article  and  substitute  for  it  the  following  : — 

'Principles  of  the  Convention. 

"'The  participating  States,  being  desirous  of  applying  to  the  railways  placed  under  their  sove- 
reignty or  authority  the  principle  of  freedom  of  communications,  in  accordance  with  Article  23  e)  of 
the  Covenant,  concert,  with  a  view  to  facilitating  and  developing  international  traffic,  to  the  following 
provisions.' " 
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that  the  practical  application  belongs  to  the  competence  of  States  and  railway  admi- 
nistrations, with  the  mutual  use  of  contractual  freedom.  It  was  rightly  considered 
that  if  the  Barcelona  Conference  had  tried  to  bring  railway  matters  into  general  legis- 
lation, it  would  have  laid  the  League  of  Nations  open  to  the  reproach  of  attempting 
to  embrace  more  than  it  could  compass. 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  Hear,  hear! 

M.  LOISEAU  (France;  speaking  in  French).  —  Why  then  should  we  show  ourselves 
bolder  or  less  circumspect  in  the  matter  of  equality  of  treatment, — a  secondary  one  after 
all,  at  least  in  comparison  with  the  first?  You  will  note  that  I  do  not  discuss  the  prin- 
ciple of  Article  4.  I  also  am  an  advocate  of  equality  of  treatment,  and  I  gave  proof 
of  it  yesterday  by  putting  to  M.  Etienne  a  question  with  regard  to  individual  agree- 
ments. There  is  nothing  new  in  the  subject  of  equality  of  treatment;  it  has  already 
become  a  part  of  customary  practice.  It  has  been  the  subject  of  conventions,  and  it 
is  in  conformity  with  the  interests  of  every  State.  As  a  rule  there  is  no  necessity  to 
compel  States  to  observe  it.  These  are  antecedents  which  ought  to  reassure  the  advo- 
cates of  equality  of  treatment.  It  is,  if  you  like,  a  principle  to  be  consolidated,  but 
not  a  new  principle  to  be  created.  A  recommendation  appears  to  me  to  be  as  effective 
as  an  engagement  properly  so-called,  because  an  administration  which  felt  the  temp- 
tation to  evade  the  rule  of  equality  of  treatment  would  be  restrained  as  much  by  the 
implicit  disapproval  which  would  result  from  the  failure  to  observe  a  solemn  recom- 
mendation like  those  contained  in  Articles  1,  2  and  3,  as  by  the  prospect  of  having  to 
defend  a  lawsuit,  to  say  nothing  of  the  fear  of  reprisals. 

I  will  return  to  the  question  of  special  agreements,  which  is  the  keystone  of  the 
system.  I  showed  yesterday,  and  M.  Etienne  agreed  with  me,  that,  when  it  is  a 
question  of  special  agreements,  that  is  to  say,  when  a  rule  has  been  broken,  you  are 
content  with  a  prohibition  without  sanction  or  with  an  inadequate  sanction.  Why 
not  remain  content  with  a  recommendation  for  the  rule  itself?  So  long  as  you  have 
not  provided  a  more  effective  penalty  for  the  infringement  of  the  rule,  you  will  not 
protect  it,  you  will  not  have  passed  legislation.  What  you  will  have  done  reminds 
me,  if  I  may  say  so,  of  M.  Jourdain,  who  wrote  prose  without  knowing  it;  you  will 
simply  have  been  recommending  without  trying  to  do  so. 

I  will  now  pass  to  the  direct  advantages  of  a  generalised  system  of  recommendations. 
In  the  first  place  it  enables  a  homogeneity  to  be  given  to  the  idea  and  form  of  the 
document  which  will  result  from  our  labours.  We  shall  avoid  having  recourse  to  a 
mixed  formula,  of  which  I  know  but  few  examples,  and  which  I  think  will  not  have 
many  imitators.  Finally,  we  should  thus  avoid  wounding  sensibilities  and  giving  rise 
to  dissensions,  and  perhaps  to  opposition,  which  are  liable  at  any  time  to  be  aroused 
by  a  scheme  for  a  general  and  reciprocal  engagement,  when  it  is  submitted  for  signature 
to  the  Governments,  and  above  all  for  the  approval  of  Parliaments.  Even  within 
these  walls  you  have  had  a  foretaste  of  these  dissensions  and  this  opposition, — of  the 
circumspection,  to  say  nothing  more,  with  which  the  Committee  has  received  the  mere 
statement,  in  the  text  of  the  Italian  amendment,  of  the  terms  undertake  to  adopt.  But 
in  my  opinion  we  ought  to  cast  our  eyes  beyond  these  walls.  We  all  know  that  unless 
Governments  approve  and  unless  Parliaments  ratify,  our  ephemeral  legislative  work 
will  be  honourable  but  vain.  Are  you  indeed  sure  that  the  idea  of  general  international 
conventions,  even,  as  here,  in  the  form  of  partial  conventions,  has  gone  beyond  the 
stage  encountering  obstacles?  I  venture  to  doubt  it.  On  the  other  hand  if  the  Confer- 
ence confines  itself  to  the  system  of  recommendations,  you  will  avoid  offending  anyone, 
and  you  will  have  every  likelihood  of  not  appealing  in  vain  to  the  goodwill  of  all. 

There  is  a  term  which  is  used  and  which  is  sometimes  abused,  and  which  for  my  part 
1  have  not  once  heard  since  the  beginning  of  the  Barcelona  Conference;  that  term  is 
public  opinion.  This  proves,  by  the  way,  that  we  do  not  merely  court  popularity. 
As  I  am  not  courting  anyone  else  either,  I  shall  not  go  so  far  as  to  say  that  public 
opinion  is  following  the  work  of  the  Conference  with  impassioned  interest.  However, 
it  is  interested  in  it.  Why?  Because  it  expects  practical  results;  it  desires  to  emerge 
from  this  distressing  condition,  I  was  about  to  say  this  state  of  chaos,  which  has  resulted 
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from  the  war  and  which  is  putting  the  patience  of  travellers,  consignors  and  the  public 
in  general  to  a  protracted  trial. 

Where  has  public  opinion  hitherto  found  any  practical  results,  and  whence  does 
it  expect  them?  It  expects  them — in  particular  as  regards  immediate  or  impend- 
ing results — from  the  conclusion  of  inter  se  agreements  by  Governments  and  railway 
administrations.  Before  the  war  there  were  manifold  examples  of  these  agreements. 
The  Convention  of  Bern  was  not  the  only  one;  it  devised  and  prepared  a  better  formula 
for  international  circulation.  Since  the  war  we  have  had  examples  of  this.  In  this 
connection  I  am  thinking  of  the  agreement  which  resulted  in  the  institution  of  the 
Simplon-Orient  Express,  which  does  honour  not  only  to  the  French  Paris-Lyons- 
Mediterranean  Company  and  the  Sleeping  Car  Company,  but  to  a  large  number  of  admi- 
nistrative bodies  which  are  concerned  in  the  agreement.  How  can  I  help  thinking 
of  this  when  I  meet  in  this  hall  most  of  my  colleagues  on  the  Organising  Committee 
of  the  Simplon-Orient  Express — M.  Hanrez,  Delegate  of  Belgium;  M.  Caracostea, 
Delegate  of  Roumania;  M.  Politis,  Delegate  of  Greece;  M.  Sinigalia,  Delegate  of  Italy; 
and  my  friend  M.  Avramovitch,  Delegate  of  the  Serb-Croat-Slovene  State?  Let  us 
leave  as  much  free  play  as  possible  to  this  initiative  on  the  part  of  professional  men 
and  men  of  goodwill.  Do  not  let  us  attempt  to  impose  too  rigid  a  text  upon  them. 
Let  us,  like  public  opinion,  have  confidence  in  them,  and  let  us  remind  ourselves  also 
that  what  public  opinion  expects  of  us  is  in  the  first  place  some  prelude  to  an  interna- 
tional code, — but  a  code  which  calls  for  the  utmost  caution,  as  has  been  done  in 
Articles  1,  2  and  3.  Public  opinion  also  expects  from  us  general  guidance  and  instruc- 
tions, and,  I  will  add,  official  public  and  solemn  encouragement  of  the  efforts  which 
have  been  made  up  to  the  present,  and  which  are  still  being  made,  to  restore  traffic  to 
its  normal  course,  and  thereby  to  reassure  the  various  world  interests  concerned. 

I  will  now  draw  to  a  close.  I  do  not  wish  at  present  to  give  to  my  remarks  the 
precise  form  of  an  amendment;  I  think  it  would  be  premature  to  do  so  until  you  have, 
so  to  speak,  taken  up  a  definite  attitude,  as  regards  the  suggestion  which  was  made 
in  the  first  place — and  I  congratulate  him  upon  doing  so — by  the  Delegate  of  Brazil. 
I  will  therefore  confine  myself  to  asking  the  Committee  to  take  a  decision  of  principle 
on  the  following  question:- — instead  of  leaving  the  provisions  contained  in  Annex  4  of 
the  Green  Book  in  the  form  and  with  the  title  of  a  Draft  Convention,  would  it  not  be 
better  to  convert  this  Draft  into  a  series  of  texts  involving  recommendations  only, 
in  so  far  as  the  composition  of  these  texts,  as  discussed  by  the  Committee,  is  left 
untouched. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  greatly  regret  that  I 
cannot  support  the  case  so  brilliantly  presented  by  the  Delegate  of  France.  I  also 
regret  that  the  French  Delegate  is  here  adopting  an  attitude  so  different  from  that 
adopted  by  the  other  French  Delegates  on  the  Commission  of  Enquiry  at  Paris.  No 
doubt  if  all  the  Conventions  which  we  draw  up  here  contain  nothing  but  recommenda- 
tions and  vceux  they  will  certainly  be  approved  by  Parliaments  and  ratified  by  Govern- 
ments; but  I  should  like  to  know  if  the  only  object  of  the  Barcelona  Conference,  which 
is  involving  our  Governments  in  vast  expense,  is  to  enable  us  to  come  to  an  agreement 
upon  texts  which  have  no  other  value  than  that  of  recommendations  or  vceux.  It 
would  be  most  regrettable  if  we  gave  our  Convention  the  form  of  a  mere  recommen- 
dation. Moreover,  the  Delegate  of  the  International  Labour  Bureau  pointed  out  to 
me  that  the  word  recommendation  is  taken  from  the  chapter  in  the  Treaties  of  Peace 
which  regulates  the  working  of  the  Labour  Office,  and  that  in  that  connection  this  word 
recommendation  has  a  totally  different  meaning  and  a  totally  different  scope  from  those 
which  we  are  giving  it  in  the  present  Convention.  It  is  almost  binding  as  a  Convention 
itself,  whereas  in  the  sense  in  which  we  use  it,  not  only  does  it  lack  this  scope,  but,  to 
speak  plainly,  if  has  no  definite  meaning  at  all.  !n  my  opinion,  in  a  field  as  far-reaching, 
practical  and  important  as  that  of  railways,  we  should  reach  an  agreement  on  at  least 
a  minimum  of  obligations.  Allow  me  to  point  out  that  you  have  yourselves  settled 
the  question;  you  rejected  the  Belgian  amendment,  the  object  of  which  was  to  lessen 
the  scope  of  Article  4,  concerning  tariffs.  You  adopted  the  obligatory  formula.  Why 
abandon  this  formula  for  that  of  a  recommendation?  The  Railways  Convention  must 
contain  a  nucleus  of  obligations  which  will  regulate  this  import  ant  matter  in  the  future, 
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The  Delegate  of  France  cited  Article  4  in  the  Green  Book,  and  pointed  out  that  it 
did  not  contain  any  sanctions.  I  would  point  out  to  him  in  my  turn  that  this  text  is 
taken  from  the  Bern  Convention,  and  that  in  the  fifty  years  during  which  it  has  been 
applied,  it  has  never  given  rise  either  to  disputes  or  to  difficulties.  I  did  not  say  this 
at  the  preceding  meeting,  in  order  to  avoid  lengthening  the  debate,  but  in  my  view, 
the  sanction  is  clear.  As  regards  the  sphere  of  the  Bern  Convention,  any  reduction  in 
tariff  rates  is  expressly  prohibited,  and  any  reduction  granted  by  special  treaties  is 
ipso  facto  null  and  void.  This  formula  is  sufficient  to  give  anyone  the  right  to  appeal 
to  the  courts  of  any  country,  and  these  courts  would  have  to  find  that  a  reduction  of 
this  kind,  being  contrary  to  the  Bern  Convention,  which  has  the  force  of  law,  is  null 
and  void,  and  would  have  to  give  an  award  in  favour  of  the  plaintiff. 

The  sanction  therefore  is  quite  clear.  It  would  be  most  advantageous  to  insert  this 
formula  in  a  world-convention  on  railways.  If  the  formula  appears  in  our  Convention, 
even  those  States  which  are  not  parties  to  the  Bern  Convention  will  have  the  right  to 
bring  before  the  courts  any  special  agreement  granting  special  advantages.  I  will  not 
combat  the  arguments  presented  by  the  French  Delegate  in  support  of  his  case;  I  will 
only  venture  to  ask  you  not  to  make  this  change  in  the  scope  of  our  Convention,  and  to 
retain  the  obligatory  formula  for  Article  4  and  Article  5. 

M.  WIELOWIEYSKI  (Poland;  speaking  in  French).  —  I  think  that  the  essential 
point  for  us  is  to  come  to  a  decision.  Public  opinion,  particularly  Spanish  public 
opinion,  if  I  may  believe  this  morning's  press,  is  greatly  interested  in  our  labours.  1 
fully  understand  the  point  of  view  of  the  Delegate  of  Czecho-Slovakia,  who,  adopting 
the  same  view  as  myself,  would  like  to  obtain  complete  results  in  respect  of  railways; 
but  my  wish  is  above  all  to  obtain  some  result.  I  shall  therefore  give  my  support  to 
the  French  motion,  because  I  prefer  something  which  is  not  perfect,  but  which  will 
secure  the  signatures  of  all,  to  something  which  has  every  appearance  of  perfection,  but 
which  is  in  danger  of  not  being  signed.  I  have  spoken  of  public  opinion,  and  I  think 
that  nothing  could  be  worse  than  to  adopt  here,  in  general,  agreements  which  no-one 
would  ratify,  or  which  would  only  be  ratified  by  a  minority  of  countries.  In  the  inter- 
ests of  the  authority  of  the  League  of  Nations,  too, — an  authority  which  would  be  weak- 
ened if  a  Conference  held  under  its  auspices  did  not  achieve  any  result — I  will  ask  you, 
speaking  from  a  practical  standpoint,  to  vote  for  the  motion  submitted  by  France,  in 
agreement,  I  think,  withBrazil.  If  we  prepare  something  practical,  something  concrete, 
and  recommend  it,  all  will  accept  it,  but  if,  on  the  other  hand,  we  prepare  something 
which  is  neither  practical  nor  concrete,  and  attempt  to  impose  it,  our  provisions  might 
remain  a  dead  letter.  I  prefer  something  imperfect  but  perfectly  alive  to  something 
perfect  but  imperfectly  alive. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  I  greatly  regret  to  see  that  a  discus- 
sion is  beginning  again  now  which  was  debated  at  length  when  this  Draft  Convention 
on  Railways  was  drawn  up.  Almost  the  same  question  arose  then,  and  everyone 
expressed  the  opinion  that  it  was  impossible  only  to  make  recommendations  in  a  Conven- 
tion such  as  this,  which  may  be  said  to  be  perfectly  innocuous.  Consequently,  I  support 
with  all  my  heart  what  the  representative  of  Czecho-Slovakia  has  said.  1  consider 
that  it  was  quite  useless  to  summon  all  of  us  here  simply  to  express  recommendations, 
which  we  could  have  done  just  as  well  without  moving  at  all.  The  Delegate  of  France 
cites  in  support  of  his  case  the  precedents  of  the  Bern  Convention  and  the  institution  of 
the  Simplon-Orient  Express.  I  reply  that  the  Bern  Convention,  as  well  as  the  Simplon- 
Orient  Express  Convention,  were  the  subjects  of  Conventions  between  Governments 
and  not  between  railway  administrations.  In  accordance  with  the  terms  of  these  inter- 
governmental conventions  and  within  the  sphere  of  their  competence,  the  railway 
companies  take  the  necessary  measures  to  apply  the  principles  laid  down  by  the  Govern- 
ments, but  the  principles  perpetuated  in  these  conventions  should  not  originate  in  the 
will  of  the  railway  administrations.  The  Governments  alone  control  the  guiding  prin- 
ciples of  railway  policy,  and  the  railway  administrations,  whether  State  or  not,  cannot 
ignore  the  Governments.  In  those  countries  in  which  railway  administrations  are  in 
private  hands,  the  interests  of  these  administrations  may  not  happen  to  concord  with 
the  general  interests  of  the  State,  and  in  countries  in  which  the  railways  are  operated 
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directly  by  the  State,  the  State  as  an  administrator  cannot  be  dissociated  from  the 
State  as  a  Government  in  any  agreements  which  are  made. 

I  will  add  that  Article  23  e)  of  the  Covenant  states  that  Members  of  the  League  will 
make  provision  to  secure  and  maintain...,  but  if  we  simply  make  recommendations,  I 
do  not  see  how  Members  of  the  League  will  be  able  to  make  these  necessary  measures. 
In  order  to  do  so  there  must  be  engagements  undertaken  between  the  Contracting 
Parties.  If  we  limit  ourselves  to  recommendations,  I  think  that  we  shall  not  fulfil  the 
obligation  which  derives  from  Article  23  e)  of  the  Covenant.  I  repeat  therefore  that 
I  strongly  support  the  proposal  of  the  Czecho-Slovak  Delegation,  which  appears  to 
me  wholly  logical,  and  which  I  think  fulfils  the  intentions  of  the  authors  of  Article  23  e) 
of  the  Covenant. 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  I  have  listened  with 
interest  to  the  arguments  of  the  Czecho-Slovak  and  Italian  Delegates.  I  am  sorry 
to  say  that  they  have  not  convinced  me;  I  adhere  to  the  view  that  I  expressed  during 
the  discussion  of  Article  1.  We  proposed  to  change  the  Convention  to  a  recommen- 
dation and  not  to  a  mere  oceu,  because  the  term  recommendation  is  stronger  than  the 
term  vceu.  When  I  turn  to  Article  405  of  the  Treaty  of  Versailles,  the  terms  of  which 
are  most  precise  and  clear,  I  find  that    : 

...  Each  of  the  Members  of  the  Labour  Conference  undertakes  that  it  will,  within  a  period 
of  one  year  at  most  from  the  closing  of  the  session  of  the  Conference...  bring  the  recommen- 
dation or  Draft  Convention  before  the  authority  or  authorities  within  whose  competence 
the  matter  lies,  for  the  enactment  of  legislation  or  other  action. 

This  appears  to  me  also  in  complete  conformity  with  Article  23  of  the  Covenant, 
which  enacts  that  Members  shall  make  provision  with  a  view  to  facilitating  transport 
traffic. 

The  recommendation  which  we  should  make  to  the  Governments  would  enable 
them  to  pass  Conventions  inter  se,  and  it  would  be  these  Conventions  which  would 
constitute  these  very  provisions  which  the  Governments  are  to  make  in  virtue  of 
Article  23  of  the  Covenant.  We  all  agreed  that  it  was  impossible  to  make  a  convention 
or  contract  of  world-wide  scope  in  respect  of  railways.  Why?  Because  although  this 
contract  is  applicable  to  Europe,  it  cannot  be  applied  to  the  other  continents,  and  if 
it  cannot  be  applied  to  the  other  continents,  then  it  cannot  be  world-wide.  Let  us 
therefore  make  a  recommendation,  let  us  give  guiding  principles  to  every  Government, 
let  us  weld  a  framework  applicable  to  Europe,  Asia,  Africa  and  America;  but  let  Europe 
tomorrow,  if  she  wishes  to  do  so,  make  a  Convention  in  the  strict  sense  of  the  word, — 
a  binding  contract.  Let  America  develop  in  proportion  to  the  progress  of  her  railways, 
and  when  she  has  reached  a  stage  of  railway  development  equal  to  that  of  Europe,  in 
a  few  years,  in  a  few  generations  perhaps,  let  us  make  a  world -convention  applicable 
everywhere  and  acceptable  everywhere. 

I  should  like  to  make  my  views  quite  clear  on  the  point  that,  if  this  Convention 
is  anything  but  a  recommendation,  if  it  does  anything  more  than  give  guiding  principles 
to  the  different  Contracting  Parties  with  a  view  to  the  subsequent  agreements  which 
they  will  conclude  inter  se,  then  a  Convention  cannot  be  accepted  by  the  countries  of 
South  America;  in  this  matter  I  think  I  am  interpreting  what  will  also  be  the  view  of 
the  Delegate  of  Chile.  If  we  make  a  Convention  in  these  conditions,  I  cannot  see  why 
all  of  us  should  not  agree  to  change  it  to  recommendations.  Then,  if  we  are  all  in  agree- 
ment on  this  point,  let  us  be  logical  and  agree  as  to  the  form;  and,  as  the  Delegate  of 
Poland  said,  we  shall  achieve  a  definite  result  much  more  quickly,  because  no-one  will 
feel  any  misgivings.  These  are  the  only  remarks  which  1  wished  to  put  before  the  Com- 
mittee. But  I  should  like  to  state  categorically  that  Brazil  is  not  opposed  in  principle 
to  a  text  drawn  up  in  the  form  of  a  recommendation.  What  I  cannot  accept  is  the 
inconsistency  that  exists  between  the  title  of  the  instrument  before  us  and  the  subst  ance 
of  the  actual  text  of  that  instrument. 

The  CHAIRMAN.  —  May  I  ask  the  indulgence  of  the  Committee  to  intervene  in 
the  discussion?  I  am  sure  the  Committee  will  acquit  me  of  any  desire  to  tie  up  the 
countries  too  tightly.     I  think  what  I  have  said  has  made  clear  my  view  on  that  point. 
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As  a  former  railway  man,  I  have  all  a  railway  man's  dislike  to  obligations,  and  all  a 
railway  man's  willingness  to  enter  into  understandings ;  but  I  should  like  the  Committee 
to  consider  what  it  is  proposing  to  do  here.  You  have  already  altered  mandatory 
instructions  into  recommendations.  I  admit  there  is  very  little  mandatory  left.  But 
supposing  you  completely  alter  this  Convention  into  a  series  of  recommendations;  I 
would  then  ask  you  to  consider  what  the  effect  will  be  on  public  opinion.  Would  it 
not  be  said  that  the  railways  alone — those  railways  which  have  always  been  able  to 
enter  into  agreements  much  more  binding  than  this — have  failed  to  come  to  anything 
but  a  series  of  recommendations?  I  beg  the  Committee,  before  it  takes  such  a  drastic 
step  as  this,  to  consider  the  effect  it  will  have  upon  public  opinion. 

Mr.  COLVI N  (Great  Britain).  —  I  will  explain  very  briefly  my  views  on  this  proposal. 
It  has  been  sprung  upon  me  without  any  warning,  and  I  may  not  be  alone  in  wishing 
that  it  had  been  possible  to  give  us  a  longer  time  in  which  to  consider  all  the  bearings 
of  this  particular  proposal.  At  the  same  time  1  have  no  hesitation  in  saying  that  I 
oppose  the  proposal.  The  Railways  Convention  can  perhaps  be  criticised  on  the 
grounds  that  it  does  not  contain  very  much,  and  I  am  certainly  strongly  against  weak- 
ening whatever  force  it  may  have  by  changing  its  form  to  that  of  a  Recommendation. 
Article  4  at  least  does  contain  a  definite  and  clear-cut  principle  which  may  serve  as  a 
guide  to  the  League  of  Nations  in  judging  disputes  and  in  helping  to  shape  the  inter- 
national policy  of  railways.  Do  not  let  us  weaken  this  principle  by  degrading  this 
document  from  the  dignity  of  a  Convention  to  the  humbler  status  of  a  Recommenda- 
tion. Reference  has  been  made  to  public  opinion.  I  believe  public  opinion  does  expect 
something  definite  on  the  subject  of  railways  from  the  Barcelona  Conference,  and  I 
do  not  think  public  opinion  will  consider  that  it  has  received  anything  of  much  value 
if  it  learns  that  the  best  we  can  do  is  to  pass  a  simple  Recommendation.  I  believe  the 
public  think  that  the  time  for  pious  opinions  has  passed  and  that  the  time  for  action 
has  arrived. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  should  like  to  thank  the 
Italian  and  British  Delegates  for  having  supported  my  case,  and  I  should  also  like  to 
express  my  great  astonishment  at  the  fact — a  totally  new  one  to  me — which  I  have 
learned  from  the  lips  of  the  Polish  Delegate,  namely  that  we  might  possibly  fail  to  secure 
the  support  of  the  majority  of  the  States  for  the  Draft  Conventions.  I  should  like  to 
point  out  that  the  Green  Book  has  been  in  the  hands  of  the  Governments  for  several 
months — about  six  months,  I  think — that  they  have  all  studied  it  and  had  it  examined 
by  Committees  and  by  Chambers  of  Commerce;  in  France  itself  a  special  Committee 
was  appointed  for  this  purpose.  We  have  not  strengthened  the  binding  force  of  this 
Draft;  we  have  even  weakened  it  still  more,  and  I  cannot  understand  why  the  delega- 
tions which  are  so  sure  that  their  Governments  would  not  ratify  it  did  not  impart  their 
opinion  at  the  outset,  as  I  myself  had  no  hesitation  in  stating  at  the  very  first  meeting 
that  my  Government  had  instructed  me  to  accept  the  Green  Book.  Moreover  the  Bra- 
zilian Delegate  declares  that  he  would  accept  the  form  of  a  recommendation  as  laid 
down  in  Article  405  of  the  Treaty  of  Versailles.  I  should  like  to  say  that  if  we  give 
our  recommendation  exactly  the  same  form  as  the  recommendations  concerning  the 
organisation  of  labour,  I  will  accept  it,  because  it  is  the  same.  But  I  should  like  to 
point  out  that  we  shall  have  to  do  everything  over  again,  because  we  must  take  up 
another  point  of  view.  We  shall  have  to  prepare  a  thing  which  is  completely  new. 
I  very  greatly  regret  to  have  to  remind  the  Delegate  of  France  that  Article  379  of  the 
Treaty  of  Versailles  speaks  of  General  Conventions  on  the  International  Regime  of 
Transit,  Navigable  Waterways,  Ports  and  Railways.  I  do  not  hesitate  to  say,  now 
that  I  am  forced  to  do  so,  that  I  have  no  doubt  that  the  Convention  drawn  up  here 
will  probably  supersede  certain  clauses  of  the  Treaty  of  Peace.  The  distinguished 
jurists  who  are  taking  part  in  our  Conference  will  have  to  consider  the  question  whether 
the  Convention  that  we  are  preparing,  which  will  be  called  a  Recommendation,  is  indeed 
that  which  is  laid  down  in  Article  379. 

The  Convention  is  weakened  still  more  by  Article  5,  which  leaves  full  freedom  to 
all  the  Governments  of  the  world  and  allows  them  to  manage  their  affairs  in  their  own 
way.     I  do  not  know  whether  there  is  anything  in  our  Convention  which  the  States 
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of  America  cannot  accept.  Can  they  be  afraid  that  it  will  not  be  ratified  by  their 
Governments?  I  think — and  I  am  expressing  a  personal  opinion — that  it  contains 
nothing  which  can  prove  unacceptable  to  non-European  countries.  I  place  strong 
reliance  on  the  proposals  made  by  the  Delegates  of  Italy  and  the  British  Empire,  and 
I  urgently  beg  the  Committee  not  to  change  the  form  of  our  Convention,  or  to  abandon 
what  in  German  is  so  aptly  called  the  Sckonheitsfehler,  and  to  accept  it  in  the  form  pro- 
posed in  the  Green  Book. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  I  should  like  to  emphasise  one  of 
the  arguments  put  before  you  by  the  Delegate  of  Czecho-Slovakia,  in  reply  to  the  mis- 
givings expressed  by  the  Delegate  of  Brazil.  It  is  feared  that  this  Convention  cannot 
be  applied  to  the  whole  world  in  every  respect.  If  I  remember  aright,  this  question 
was  considered  on  several  occasions,  and  even  settled,  at  the  time  of  the  discussion  of 
the  various  articles;  reservations  were  made  which  give  entire  satisfaction  to  all,  and 
which  are  calculated  to  allay  the  fears  of  the  Brazilian  Delegate.  As  I  am  speaking,  I 
will  venture  to  draw  the  attention  of  the  Committee  to  the  great  importance  of  the 
proposal  which  has  been  made,  particularly  as  was  very  truly  stated  with  regard  to 
public  opinion.  As  we  have  so  little  time  to  consider  this  question  thoroughly,  I  think 
it  would  be  well  to  postpone  the  decision,  in  order  that  all  of  us  may  realise  the  conse- 
quences which  may  be  involved  and  the  effect  on  the  other  Draft  Conventions,  because 
we  may  be  asked  to  extend  this  system  to  all  the  Conventions.  I  therefore  propose 
that  the  discussion  be  postponed. 

M.  HSU  (China).  —  I  have  listened  with  very  great  interest  to  this  debate.  It 
appears  that  some  of  the  delegates  would  prefer  to  make  this  Convention  into  Recom- 
mendations, but  according  to  the  Convention  we  must  make  a  Convention,  not  Recom- 
mendations. When  we  examine  the  Draft,  we  find  that  Articles  1,  2  and  3  are  merely 
recommendations,  while  Articles  4  and  5  impose  strict  obligations;  our  Draft  is  thus 
already  partly  recommendation  and  partly  convention.  This  should  make  it  accep- 
table to  all  nations.  It  does  not  matter  if  we  call  the  whole  a  Convention,  because  in 
Articles  1,  2  and  3  we  simply  say  agree  to  recognise  as  highly  desirable.  These  articles 
concern  the  treatment  of  passengers  and  goods  and  the  interchange  of  rolling-stock. 
Article  4  deals  with  tariffs.  In  view  of  the  fact  that  many  railways  are  privately  owned, 
if  we  change  Articles  1,  2  and  3  into  strict  obligations  we  shall  meet  with  failure.  In 
Great  Britain,  for  instance,  all  the  railways  are  privately  owned,  and  I  think  it  would 
be  impossible  for  the  British  Government  to  interfere  with  their  operation.  It  is  a 
different  matter  in  countries  where  the  railways  are  owned  by  the  State.  I  therefore 
favour  the  adoption  of  the  Draft  as  it  stands,  without  changing  what  are  new  recom- 
mendations into  obligations  or  vice  versa.  I  therefore  second  the  proposal  of  the  Dele- 
gates of  Great  Britain  and  Czecho-Slovakia. 

M.  AVRAMOV1TCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  have  no 
intention  of  dealing  with  this  question  fundamentally.  But  it  is  a  very  serious  one, 
and  we  should  reflect  very  carefully  before  stating  a  final  opinion. 

The  Green  Book  forms  an  excellent  basis,  but,  like  every  work  of  man,  corrections 
and  additions  must  be  made  to  it.  Having  made  these  general  observations,  I  venture 
to  propose  that  the  discussion  of  this  subject  be  adjourned  until  the  next  meeting,  in 
order  that  all  the  delegations  may  consult  their  chief  delegates.  It  is  true  that  we  have 
the  power  to  deal  with  these  questions  in  our  special  Committees,  but  1  think  that  the 
question  which  is  occupying  us  at  the  moment  is  of  such  importance  that  the  chief 
delegates  should  be  called  upon  to  state  their  views.  Our  duty  here  was  to  make  the 
situation  clear.  We  have  done  so;  many  important  observations  have  been  made  on 
all  sides.  We  may  therefore,  I  think,  leave  the  matter  there  for  today  and  resume  this 
discussion  tomorrow. 

The  CHAIRMAN.  —  I  also  propose  that  we  should  not  take  a  vote  on  this  question 
today.  It  has  come  to  us  somewhat  suddenly,  and  without  any  warning  except  for 
the  previous  speech  of  the  Brazilian  Delegate.  It  is  a  matter  of  very  great  moment  to 
alter  this  Convention  into  a  Recommendation.     At  the  same  time  I  think  it  would 
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be  undesirable  to  slop  the  discussion.  Therefore,  if  you  agree,  I  would  propose  that 
we  continue  the  discussion  on  the  understanding  that  we  shall  not  take  a  vote  until 
tomorrow. 

M.  EDWARDS  (Chile;  speaking  in  French).  —  The  Chilian  Delegation  is  of  opinion 
that  the  proposal  made  by  the  French  Delegation  and  the  reasons  given  by  the  Polish 
Delegation  are  very  just.  Indeed,  as  the  Chairman  has  said,  although  the  railways 
have  been  able  to  undertake  engagements  of  a  more  binding  and  more  comprehensive 
nature,  these  engagements  were  not  of  a  world  character.  Moreover,  that  part  of  the 
Draft  which  constitutes  an  engagement  is  not  new;  it  was  already  laid  down  in  Article  23 
of  the  Covenant.  However,  I  too  must  state  that  the  Chilian  Delegation  can  accept 
the  name  Convention  for  the  articles  in  their  present  form ;  but  as  I  stated  at  the  begin- 
ning of  my  speech,  we  think  that  the  most  suitable  title  for  them  is  recommendations. 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  I  will  say  in  reply  to 
the  Chilian  Delegate  that  we  are  in  no  way  afraid  of  the  title  Convention  which  is  pro- 
posed for  the  Drafts  which  we  have  discussed.  But  we  consider  that  it  is  more  logical, 
and  that  it  is  in  the  interests  of  the  League  of  Nations,  to  change  them  to  recommen- 
dations. In  our  opinion  the  title  recommendations  is  more  in  conformity  with  the  text. 
It  is  also  in  the  interests  of  the  League  of  Nations,  because  a  Convention  which  only 
contains  recommendations  will  inevitably  be  criticised.  It  will  be  said  that  the  League 
of  Nations  presents  under  the  form  of  a  contract  a  thing  which  in  reality  is  not  a 
contract. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  I  stated  at  the 
beginning  of  the  Conference  that  there  were  differences  of  opinion.  Some  delegations 
stated  that  they  were  not  authorised  to  treat  the  Draft  Convention  in  the  Green  Book 
otherwise  than  as  a  preliminary  draft  to  be  discussed  in  this  Conference,  and  to  be 
referred  to  another  Conference  which  might  perhaps  make  Conventions. 

My  view  is  quite  different.  We  have  come  here  with  full  powers  from  our  Govern- 
ments to  deal  with  the  question  which  forms  the  subject  of  our  meeting.  We  are 
authorised  to  make  Conventions  and  not  mere  recommendations.  I  regret  that  this 
question  was  not  brought  up  at  the  outset  in  Conference.  Long  and  fruitless  discus- 
sions would  have  been  avoided ;  I  consider  that  to  make  recommendations  is  equivalent 
to  doing  nothing  at  all.  This  is  not  an  academic  conference.  We  are  the  represen- 
tatives of  nations  come  from  afar;  the  States  which  sent  us  have  gone  to  expense  and 
have  made  sacrifices.  They  have  not  done  so  simply  for  the  purpose  of  theoretical 
discussion.  If  the  question  had  been  put  clearly  at  the  outset  in  respect  of  transit, 
railways  and  navigable  waterways,  each  of  us  would  have  consulted  his  Government, 
and  we  should  be  in  a  position  to  take  a  decision.  My  view  is  that  we  ought  to  conclude 
Conventions  or  to  make  definite  recommendations,  but  that  we  should  not  confine 
ourselves  to  a  draft  to  be  submitted  to  a  subsequent  conference. 

I  repeat,  we  have  not  come  to  take  part  in  academic  but  in  technical  discussions; 
all  these  questions  have  already  been  considered.  Our  aim  should  be  the  signing  of 
the  Convention,  by  which  each  country  will  renounce  part  of  its  authority.  The  ques- 
tion was  put  in  this  form  as  regards  the  international  bureaux.  Are  we  all  prepared 
to  renounce  part  of  our  authority  as  nations,  to  make  the  mutual  sacrifices  called  for 
by  the  solidarity  which  should  be  the  basis  of  our  international  deliberations  since  the 
signing  of  peace?  I  think  that  we  should  set  aside  the  individual  points  of  view  which 
have  sometimes  divided  us. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  The  Delegate  of  Brazil  pointed  out 
that  the  Draft  Convention  is  somewhat  lacking  in  homogeneity.  I  share  his  view.  I 
also  consider  that  this  Convention  is  not  homogeneous;  it  is  divided  into  two  parts, 
one  containing  recommendations,  the  other  containing  engagements.  It  is  with  a 
desire  to  be  logical  that  the  Italian  Delegation  proposed,  at  the  beginning  of  our  labours, 
that  the  first  articles  of  the  Convention  should  be  transformed  into  articles  involving 
engagements,  and  not  merely  recommendations.  If  it  has  not  been  possible  to  attain 
this  object — and  I  regret  this  as  much  as  the  Brazilian  Delegate — it  is  to  a  certain  extent 
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his  fault,  because  he  did  not  accept  the  Italian  proposal.  No  one,  however,  would  be 
happier  than  I  if,  through  a  desire  to  be  logical,  the  first  articles  were  made  to  conform 
to  Article  4  and  to  the  other  articles  which  involve  engagements.  As  I  have  not  been 
able  to  obtain  all  that  the  Italian  Delegation  would  have  desired,  I  am  resigned,  1  have 
accepted  this  mixed  form  which  has  resulted  from  the  discussion;  but  I  maintain  my 
view  as  regards  the  character  of  the  Convention  which  is  to  be  the  result  of  our  efforts. 


M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  I  ask  you  to  support  our 
distinguished  Chairman's  proposal  to  postpone  the  solution  of  the  question  which  has 
been  raised,  if  not  until  the  plenary  meeting,  at  least  until  tomorrow.  We  are  tech- 
nical delegates,  and  I  think  that  this  question  somewhat  exceeds  our  competence.  We 
need  to  consult  our  chief  delegates. 


M.  LOISEAU  (France;  speaking  in  French).  —  I  support  M.  Caracostea's  proposal, 
which  is  also  that  of  M.  Avramovitch. 


M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  I  am  sorry  to  have  to 
occupy  the  attention  of  the  Committee  for  a  few  moments  more,  but  I  should  like  to 
tell  the  Delegate  of  Italy  that  if  I  did  not  support  his  view  as  regards  Articles  1,  2  and  3, 
it  was  for  the  very  reason  that  we  cannot  possibly  draw  up  a  definite  contract.  Brazil 
could  never  accept  an  invitation  to  which  you  may,  if  you  please,  give  the  title  of 
convention,  but  which  at  bottom  will  remain  a  recommendation.  We  do  not  object  to 
the  adoption  of  the  word  convention  if  the  text  stands.  We  wished  to  point  out  what 
seemed  to  us  illogical.  I  support  the  proposal  of  the  Chairman,  which  has  been  seconded 
by  the  Delegates  of  Roumania  and  France. 

The  CHAIRMAN.  —  1  think  the  delegates  have  expressed  their  views  sufficiently 
to  enable  them  to  confer  with  their  principal  delegates;  the  only  difficulty  is  that  we 
have  no  specific  amendment  before  us.  Perhaps  it  would  be  sufficient  to  settle  the 
principle  tomorrow  and  the  discussion  could  be  continued  now;  for  the  moment  we  can 
consider  as  the  amendment  the  deletion  of  the  words  are  agreed  upon...  to  this  end  in 
the  last  line  of  the  Preamble  and  inserting  recognise  as  highly  desirable,  and  also  that 
the  word  Recommendation  should  be  substituted  for  the  word  Convention. 


M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  That  is  not  a  proposal  on 
your  part,  Mr.  Chairman;  it  is  not  a  proposal,  it  is  simply  a  formula  which  can  be  dis- 
cussed. 


M.  POLITIS  (Greece;  speaking  in  French).  —  If  it  were  adopted,  it  would  involve 
the  omission  of  all  the  following  articles, — 8,  9  and  so  on. 

The  CH AI RMAN.  —  That  is  a  question  which  may  be  dealt  with  later.  Obviously, 
if  this  change  is  decided  upon,  Article  7  and  the  following  articles  may  be  omitted. 

M.  WIELOWIEYSKI  (Poland;  speaking  in  French).  —  This  is  a  question  af  a 
Convention.  Whether  this  Convention  has  the  character  of  a  recommendation  or  of 
an  obligation  matters  little;  the  point  is  that  this  is  a  Convention,  and  I  do  not  think 
that  the  title  Convention  can  be  changed  to  that  of  Recommendations.  The  question  is 
whether  we  should  put  in  the  text  itself  The  High  Contracting  Parties  undertake...  or 
simply,  consider  as  highly  desirable... 

The  CHAIRMAN.  —  With  your  permission  we  will  return  to  the  discussion  of  the 
Preamble  at  our  meeting  tomorrow. 
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DISCUSSION  OF  ARTICLE  6  (contd.) 

We  will  now  resume  the  discussion  of  Article  6,  which  was  reserved  at  the  beginning 
of  this  meeting. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  We  submitted  this  article 
to  the  consideration  of  a  Sub-Committee,  and  yesterday,  with  M.  Sinigalia  in  the  Chair, 
we  discussed,  and  in  a  spirit  of  conciliation  arrived  at  an  agreement  on  a  text  which 
was  in  the  nature  of  a  compromise.  I  proposed  to  wait  until  the  arrival  of  the  Delegate 
of  Uruguay  in  the  hope  that  he  would  accept  this  text,  which  would  thus  be  unanimously 
adopted. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  I  thank  the 
Chairman  and  my  colleagues  for  having  been  so  good  as  to  wait  for  me  before  taking 
a  decision  on  the  point  which  we  discussed  yesterday.  As  I  said  in  Sub-Committee, 
to  make  a  recommendation  to  an  international  office  does  not  concord  the  idea  of  a 
Convention  signed  by  representatives  ol  States.  I  understand  that  a  separate  voeu, 
outside  the  Convention,  is,  for  instance,  to  be  sent  by  the  Advisory  and  Technical 
Committee,  but  I  cannot  understand  why  a  request  made  to  any  office  whatever,  how- 
ever important  and  authoritative,  should  be  included  in  a  Convention.  The  article, 
as  submitted,  was  only  disputed  by  Switzerland,  not  in  the  capacity  of  a  State,  but  as 
the  supervisor  of  the  Central  Office  at  Bern.  We  endeavoured  to  arrive  at  a  settlement 
with  Switzerland  in  this  capacity,  but  we  did  not  succeed.  For  this  reason  I  shall 
adopt  a  more  radical  standpoint  and  ask  for  a  provision  referring  to  the  future  orga- 
nisation of  the  Central  Office  to  be  included  in  the  Railways  Convention,  stipulating 
that  this  Office  shall  be  placed  under  the  authority  of  the  League  of  Nations,  either 
automatically  when  the  Convention  has  been  signed,  or  by  delegation,  through  the 
Conference  or  the  Council.  I  will  therefore  propose,  in  the  place  of  that  of  my  colleague 
of  Czecho-Slovakia,  a  text  which  may  perhaps  secure  the  support  of  the  majority  : — 

For  information  regarding  the  exercise  of  the  functions  of  those  International  Railway 
Bureaux  or  Offices  which  already  exist  or  which  may  be  established  in  the  future,  as  also  for 
the  regulation  of  the  relations  between  these  Bureaux  or  Offices  and  the  Advisory  and  Technical 
Committee,  the  Council  of  the  League  of  Nations  shall,  at  the  proper  time,  take  the  necessary 
measures,  in  accordance  with  the  terms  of  the  present  Convention  and  other  general  or  special 
conventions  on  the  same  subject. 

My  idea  is  that  there  is  no  obligation  at  present  either  on  the  International  Office, 
or  on  Switzerland  as  supervisor  of  this  Office.  We  wish  all  the  countries  which  are  to 
sign  the  Convention  to  place  themselves  under  obligation  to  entrust  the  League  of 
Nations  with  the  conlrol  of  all  the  offices  which  exist  or  may  exist.  In  this  way  we 
shall  not  place  Switzerland  in  a  difficult  position,  and  we  shall  not  abandon  any  part 
of  our  authority.  I  cannot  agree  that  we  should  make  a  recommendation,  voeu,  or 
request  to  any  organisation  whatever  which  depends  upon  a  group  of  nations. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  I  understand,  and  I  might  add  that 
I  share  the  anxiety  of  our  colleague  as  regards  the  relations  between  the  signatory 
States  and  the  central  offices,  which,  whatever  their  importance,  are  not,  in  fact,  of 
a  sovereign  character;  but  I  think  this  anxiety  may  be  met  by  the  introduction  of  a 
small  amendment  in  the  text  now  before  us.  We  might  say, — I  do  not  give  a  text,  I 
express  an  idea  : — 

Subject  to  the  provisions  of  Article  24  of  the  Covenant,  the  High  Contracting  Parties 
recognise  as  highly  desirable  that  instructions  should  be  given  to  those  offices  in  order  that, 
they  may  exchange  directly  with  the  Advisory  Committee  for  Communications  and  Transit 
all  information... 

These  instructions  would,  of  course,  be  given  by  the  signatory  States.  This  text 
might  perhaps  allay  the  disquietude  which  is  felt.     The  signatory  States  of  the  Conven- 
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tion  would  themselves  give  instructions  that  the  offices  placed  under  their  authority 
should  exchange  with  the  League  of  Nations  all  useful  information  and  annual  reports. 
The  provision  would  not  depend  upon  the  will  of  an  international  bureau,  but  would 
derive  from  the  will  of  the  States. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  Before  taking  my  decision, 
I  should  like  some  small  information  from  M.  Etienne.  According  to  the  Bern  Conven- 
tion, is  a  unanimous  vote  necessary  for  the  adoption  of  a  Resolution  so  important  as 
this,  or  merely  a  majority  vote? 

M.  ETIENNE  (Director  of  the  Central  Office  of  International  Transport;  speaking 
in  French).  —  Two  special  cases  must  be  distinguished, — that  of  our  periodical  con- 
ferences and  that  of  our  relations  with  contracting  States.  As  regards  periodical  con- 
ferences, decisions  are  taken  on  a  majority  vote.  As  regards  questions  which  relate  to 
the  contracting  States  as  a  whole,  and  which  in  the  natural  course  are  transmitted  to 
them  by  She  Swiss  Federal  Council,  a  unanimous  vote  is  necessary.  This  contingency 
arises,  for  instance,  in  the  case  of  requests  for  the  admission  of  new  States.  These 
requests  are  addressed  to  the  Federal  Council,  which  forwards  them  to  the  Central 
Office  for  consideration;  the  Central  Office  makes  itself  acquainted  with  the  details 
of  the  railway  systems  and  so  forth,  and  prepares  a  report  which  is  sent  to  the  Contrac- 
ting States,  together  with  the  request  of  the  new  State.  A  majority  vote  of  the 
contracting  States  is  requisite  for  the  final  admittance  of  this  State. 

I  take  this  occasion  to  say  that  at  the  Central  Office  we  consider  that  the  reservation, 
made  in  favour  of  the  parties,  mentioned  in  Article  24  of  the  Covenant,  refers  to  the 
contracting  States  of  the  Bern  Convention.  It  is  a  point  which  should  be  made  quite 
clear,  in  order  to  avoid  any  confusion  between  the  contracting  States  which  are  parties 
to  the  Bern  Convention,  and  the  States  Members  of  the  League  of  Nations. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  But  does  the  question 
whether  the  international  offices  are  to  be  placed  under  the  authority  of  the  League 
of  Nations  require  a  unanimous  or  only  a  majority  vote? 

M.  ETIENNE  (Director  of  the  Central  Office  of  International  Transport;  speaking 
in  French).  —  The  procedure  would  certainly  be  as  in  that  for  requests  for  admission; 
a  unanimous  vote  of  the  contracting  States  will  be  necessary. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  Yes,  before  the 
meeting  of  one  of  your  conferences;  but  when  a  conference  has  once  met,  do  you  think 
it  is  possible  to  place  the  office  under  the  authority  of  the  League  of  Nations? 

M.  ETIENNE  (Director  of  the  Central  Office  of  International  Transport;  speaking 
in  French).  —  If  it  is  a  question  of  resolutions  taken  in  conference,  they  are  of  course 
submitted  for  the  approval  of  the  contracting  States,  and  then  for  ratification  by  the 
Parliaments  of  those  States.  For  a  decision  to  come  into  force,  obviously  a  unanimous 
vote  must  be  obtained,  because  the  text  must  be  signed  in  a  Diplomatic  Conference, 
and  if  a  contracting  State  does  not  take  part  in  this  Conference,  the  provisions  adopted 
are  not  valid.     A  unanimous  vote,  then,  is  necessary  in  this  case  also. 

When  once  questions  of  this  kind  have  been  brought  before  a  Revisional  Conference, 
the  result  of  the  work  of  the  Conference  is  drawn  up  in  the  form  of  a  Final  Proces  Verbal 
or  Final  Act,  which  is  submitted  to  the  various  Governments  for  their  approval.  These 
Governments  then  appoint  plenipotentiaries  to  the  Diplomatic  Conference,  which 
transforms  this  Final  Act  into  a  definite  instrument.  Finally,  this  Act  must  be  ratified 
by  the  Parliaments  of  the  various  countries. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  Then  any  lext  we  adopt — 
either  that  of  the  Sub-Committee  or  that  proposed  by  our  colleague  of  Uruguay — would 
be  null  and  void,  because,  if  a  unanimous  vote  of  the  Members  of  the  Bern  Conference 
is  necessary,  this  will  never  be  obtained.     There  will  always  be  some  State  which  will 
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not  wish  to  have  relations  with  the  League  of  Nations.     The  Bern  Convention  will 
always  remain  independent  of  the  League  of  Nations,  and  our  work  will  be  useless. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  I  wish  to  state  that  I  cannot 
accept  the  text  of  our  colleague  of  Uruguay.  The  text  which  we  submitted  to  you  is 
the  result  of  lengthy  deliberations,  and,  as  I  have  already  stated,  I  am  happy  to  be  able 
to  say  that  I  accept  it;  but  I  cannot  accept  the  suggestion  of  M.  Fernandez  y  Medina. 
I  should  add  that  he  alone  in  the  Sub-Committee  raised  any  opposition,  and  that  on 
a  question  of  form  only. 


M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  No,  it  is  not  a 
question  of  form;  it  is  a  question  of  the  authority  of  the  Convention  and  of  that  of  the 
representatives  of  the  nations  here  present. 


M.  CARLIN  (Switzerland;  speaking  in  French).  —  I  thought  I  understood  that 
it  was  only  a  question  of  form,  as  the  Italian  Delegate  thought  that  he  could  induce  our 
Uruguayan  colleague  to  accept  our  text  if  the  amendment  which  he  submitted  were 
added.  In  my  view,  this  amendment  is  not  of  very  much  use.  We  say  that  there 
are  direct  relations  with  the  International  Offices,  while  leaving  blank  the  decision  as 
to  the  manner  in  which  these  offices  will  act.  That  is  something  which  does  not  concern 
us;  it  is  a  matter  of  internal  working,  and  we  merely  say  that  it  is  desirable  that  these 
offices  should  exchange  information.  But  we  must  close  the  discussion,  and  I  propose 
that  the  Committee  should  adopt  the  text  submitted  by  the  Sub-Committee,  with  the 
exception  of  one  word. 


M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  — Allow  me  to  draw  the  atten 
tion  of  the  Delegate  of  Uruguay  to  what  was  said  quite  rightly  by  the  Polish  Delegate 
at  the  meeting  yesterday.  He  pointed  out  that  the  sentence  in  the  former  Article  0 
which  speaks  simply  of  direct  exchange,  and  which  appears  to  give  an  order  to  tht< 
central  offices,  is  incompatible  with  Article  24  of  the  Covenant,  which  states  that  as 
regards  offices  already  in  existence,  the  assent  of  all  the  parties  is  necessary.  But  in 
my  view  we  are  not  prejudicing  the  authority  of  the  contracting  States  when  we  express 
the  recommendation  that  until  all  these  questions  are  settled,  there  should  be  certain 
relations  between  the  Central  Office  and  the  League  of  Nations,  comparatively  unim- 
portant relations,  consisting  of  the  exchange  of  reports  and  information  which,  moreover, 
already  takes  place  today.  There  is,  then,  merely  a  formula  to  find.  What  we  desire 
is  a  connecting-link  of  an  entirely  harmless  kind  between  the  Central  Office  and  the 
League  of  Nations. 


M.  WIELOWIEYSKI  (Poland ;  speaking  in  French).  —  I  should  like  to  put  a  ques- 
tion which  on  the  surface  appears  somewhat  naive;  does  not  the  fact  that  we  are  signing 
a  Convention  on  Railways  here  create  an  obligation  on  all  the  signatory  Members  of 
the  Bern  Convention?  I  should  like  to  know  what  will  be  the  practical  result  of  the 
relations  which  we  have  in  mind,  and,  above  all,  the  obligations  which  will  result  from 
them.  I  am  afraid  that  we  shall  sign  two  contradictory  engagements,  and  I  should 
like  a  competent  person  such  as  M.  Etienne  to  give  us  some  information  on  this 
subject. 


M.  ETIENNE  (Director  of  the  Central  Office  of  International  Transport;  speaking 
in  French).  —  It  is  somewhat  difficult  for  me  to  reply  point-blank  to  this  question. 
I  imagine  that  if  this  case  arises,  the  Central  Office  will  naturally  have  to  come  to  an 
agreement  in  the  first  place  with  the  Swiss  Federal  Council,  which  is  our  supervisory 
authority,  and  which  is  in  charge  of  our  diplomatic  relations  with  the  contracting  States. 
This  question  is  clearly  of  a  diplomatic  nature.  It  will  follow  its  course  through  the 
channel  of  the  Foreign  Offices  of  the  States  parties  to  the  Convention,  and  their  reply 
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will  reach  us  through  this  channel  also.     You  speak  further  of  the  withdrawal  of  cer- 
tain States, — of  denunciation.     This  is  regulated  by  Article  60  of  our  Convention  : 

Ahticle  60 

The  present  Convention  shall  bind  each  signatory  State  for  a  period  of  three  years,  to 
date  from  the  day  on  which  it  shall  come  into  force.  Any  State  which  may  wish  to  withdraw 
on  the  expiration  of  this  period,  shall  notify  the  other  States  one  year  beforehand.  Tn  de- 
fault of  notification,  the  engagement  shall  be  considered  as  renewed  for  a  fresh  period  of 
three  years. 

This  last  obligation  is  not  absolute,  and  the  period  is  now  simply  one  year. 

In  order  to  allay  your  misgivings  as  regards  the  scope  of  the  new  Article  6,  I  will 
repeat  what  I  said  yesterday,  that  the  Central  Office  has  already  had  relations  of  a  very 
friendly  nature  with  the  League  of  Nations.  The  principle  of  the  Central  Office  was, 
of  course,  to  reply  to  all  questions  sent  to  it  except  as  regards  the  interpretation  of  the 
Convention,  a  domain  from  which  it  is  excluded.  We  are  therefore  fully  entitled  to 
enter  into  direct  relations  with  the  Advisory  Committee  on  Communications  and 
Transit,  and  in  order  to  do  so  we  do  not  require  the  consent  of  anyone.  We  are  an 
autonomous  Office,  and  we  shall  be  delighted  to  correspond  directly  with  the  Committee. 

M.  CARACOSTEA  (Roumania;  speaking  in  French)-  —  1  thank  you  for  your 
statement. 

M.  AVRAMOV1TCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  had  I  he 
honour  yesterday  to  propose  the  adoption  of  Article  6  with  the  omission  of  the  words 
between  square  brackets.  The  discussion  which  has  taken  place  today  has  convinced 
me  personally  that  we  should  omit  this  article,  which  has  given  rise  to  more  discussion 
than  any  other.  There  is  yet  another  reason  which  militates  in  favour  of  the  omission 
of  the  article  even  in  the  form  drafted  by  the  Sub-Committee.  Article  6  speaks  of 
relations  between  the  Advisory  Committee  and  the  International  Office.  The  title 
itself  should  not  remain.  In  fact,  what  was  anticipated  was  a  Permanent  Committee 
on  Communications  and  Transit,  but  this  permanent  character,  as  such,  was  not  recog- 
nised by  the  Geneva  Assembly.  In  these  circumstances,  how  could  we  vote  for  an 
article  which  would  perpetuate  another  view?  It  would  be  contrary  to  the  spirit  of 
Geneva.  I  remember  that  when  the  Resolution  of  December  9th  was  submitted  to 
the  Geneva  Assembly,  keen  opposition  was  shown  by  many  delegations,  which  are 
not  all  represented  here.  In  my  opinion,  we  have  before  us  a  question  of  principle  to 
which  we  should  give  further  reflection.  I  think  this  article  would  not  be  in  place  in 
the  Draft  Convention  which  we  are  discussing,  and  that  we  cannot  contravene  the 
provisions  of  Article  24  of  the  Covenant.  For  all  these  reasons  I  propose  that  Article  6 
be  omitted. 

The  CHAIRMAN.  -  This  morning  the  Sub-Commit  lee  which  you  appointed 
brought  forward  an  almost  unanimous  recommendation.  If  it  had  not  been  for  t  he 
absence  of  the  Delegate  of  Uruguay,  you  would  have  voted  on  that  recommendation. 
Since  then  the  Delegate  of  Uruguay  has  arrived,  and  has  very  clearly  and  explicitly 
given  the  reasons  for  his  objection.  I  think  it  would  be  I  be  right  course  for  the  Com- 
mittee to  vote  upon  this  text.  It  adds  one  more  to  that  increasing  list  of  what  I  may 
call  highly  desirable  articles. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  f  would 
beg  the  Chairman,  in  accordance  with  the  rules  of  procedure,  to  put  to  the  vote  my 
proposal  to  omit  the  article. 

The  CHAIRMAN.  —  In  that  case  we  should  also  have  to  vote  on  the  Uruguayan 
and  Italian  amendments.  I  am  afraid  that  that  means  an  adjournment.  None  of 
those  amendments  has  been  handed  in  to  the  Officers  of  the  Conference;  they  have 
sirn^v  been  suggested  across  the  table  during  speeches. 
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M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  According 
to  our  rules  of  procedure,  the  most  extreme  proposal  must  be  put  to  the  vote  first.  My 
proposal,  the  object  of  which  is  to  omit  the  article  altogether,  is  the  most  extreme.  It 
must  therefore  be  put  to  the  vote  first.  If  it  is  rejected,  the  amendment  of  the  Italian 
Delegate  and  that  of  the  Delegate  of  Uruguay  may  be  put  to  the  vote.  I  hope  the 
President  will  excuse  me  for  pressing  this  point. 

The  CHAIRMAN.  —  I  was  not  referring  to  the  order  of  the  amendments.  I  merely 
said  that  if  it  were  insisted  on,  we  should  have  to  vote  on  each  of  the  amendments.  I 
think  we  might  adjourn  the  meeting  and  leave  the  voting  over  until  tomorrow. 

The  meeting  adjourned  at   I  p.m. 


FIFTH  MEETING  OF  THE  COMMITTEE  ON  RAILWAYS 

(Wednesday,  April  6th,  1921,  at   10  a.m.) 


REPORT    ON    PROPOSAL    SUBMITTED     BY     INTERNATIONAL    LABOUR    OFFICE    DISCUSSION     OF 

ARTICLE  6  (COIltd.)  —  DISCUSSION  OF  PREAMBLE  —  DISCUSSION  OF  ARTICLES  7   AND  FOL- 
LOWING ARTICLES APPOINTMENT  OF   RAPPORTEURS. 

The  meeting  opened  with  Sir  Francis  Dent,  Vice-President  of  the  Conference,  in  the 
Chair. 


REPORT  ON  PROPOSAL  SUBMITTED  BY  INTERNATIONAL  LABOUR  OFFICE 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).—  The  Sub-Committee 
met  this  morning,  and  I  have  the  honour  to  submit  to  you  on  its  behalf  a  draft  letter 
to  be  sent  by  the  Conference  to  the  Chairman  of  the  future  advisory  and  Technical 
Committee  for  Communications  and  Transit.     The  letter  reads  as  follows  : 

Sin, 

A  voeu,  the  text  of  which  you  will  find  attached,  proposing  to  grant  concessions  in  the 
matter  of  fares  to  blind  workers  travelling  in  the  exercise  of  their  profession  was  brought 
before  the  General  Conference  on  Communications  and  Transit  at  Barcelona  by  the  Inter- 
national Labour  Office. 

In  view  of  the  nature  of  its  powers  and  the  clearly-defined  object  for  whielfit  was  assem- 
bled, the  Conference  did  not  think  that  it  could  discuss  this  wbh:  but,  recognising  the  emi- 
nently humanitarian  character  of  the  suggestion  of  the  International  Labour  Office,  it  decided 
to  forward  this  voeu  to  you  with  a  view  to  its  consideration  by  the  Advisory  Committee.  It 
appears,  moreover,  from  statements  of  several  Delegates,  that  measures  of  the  same  kind 
have  been  taken  in  various  countries  on  behalf  of  soldiers  disabled  in  the  war. 

I  have  the  honour  to  be,  Sir,  etc. 

The  CHA1  RMAN.  —  If  there  is  no  objection  I  propose  to  notify  that  this  text  has 
been  unanimously  adopted. 


DISCUSSION  OF  ARTICLE  6  (contd.) 

We  will  now  pass  to  Article  0,  which  was  discussed  at  some  length  yesterday,  and 
to  which  amendments  have  been  submitted  on  which  the  Committee  must  vote.  The 
first  of  these  amendments,  submitted  by  the  Serb-Croat-Slovene  Delegation,  consists 
in  omitting  the  article  altogether. 

M  CARLIN  (Switzerland;  speaking  in  French).  -  1  think  it  is  difficult  to  vote  at 
once  on  the  Serb-Croat-Slovene  proposal  before  knowing  what  will  be  the  text  of 
Article  6  as  proposed  by  the  Sub-Committee  which  you  appointed,  and  whose  decision 
was  unanimous  except  for  one  vote.  The  proper  procedure  seems  to  me  to  be  to  put 
this  text  to  a  provisional  vote  only;  if  it  were  rejected,  the  fact  of  rejection  might 
influence  the  final  vote  on  the  omission  of  the  article.  The  voting  would  not  of  course 
be  final,  hut  would  be  subject  to  the  vote  to  omit  Article  6.  Indeed  it  is  important 
to  us  to  know  whether  the  text  proposed  by  the  Sub-Committee  has  any  likelihood 
of  being  accepted.     For  my  part  if  it  is  to  be  rejected,  1  shall  vote  for  the  omission  of 
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I  he  article.  Bui  if  1  were  asked  to  vote  at  the  outset  for  the  omission  of  the  article.  I 
should  not  know  what  to  do,  especially  as  I  am  bound,  in  that  I  have  given  mv  assent 
lo  the  text  proposed  by  the  Sub-Committee. 

The  CHAIRMAN.  —  I  quite  appreciate  the  difficulty  experienced  by  the  Swiss 
Delegation,  but  the  Committee  will  remember  that  M  Avramovitch  insisted  on  the 
right  to  have  his  amendment  put  first.  At  the  same  time,  even  if  it  is  rejected,  he 
would  again  have  an  opportunity  of  carrying  it  when  we  come  to  put  the  question  thai 
the  article  be  adopted;  the  whole  question  could  then  be  rejected  by  a  majority. 

M.  AVRAMOVITCH  (speaking  in  French).  —  I  proposed  yesterday  to  omit  this 
article  for  two  reasons.  The  first  was  of  a  practical  nature.  The  relations  which  this 
article  aims  at  creating  already  exist  in  virtue  of  Article  24.  Moreover,  the  statements 
made  by  the  Director  of  the  Office  are  most  reassuring  in  this  respect.  There  is  yet 
another  reason  for  which  I  asked  for  the  article  to  be  omitted.  If  we  allow  it  to  remain, 
we  compromise  the  competence  of  the  League  of  Nations  and  the  competence  of  this 
Conference.  In  other  words,  I  am  not  sure  that  we  are  authorised  to  take  up  again  a 
question  which  has  already  been  settled.  1  further  pointed  out,  if  I  remember  aright, 
that  certain  States  at  the  Geneva  Assembly  raifed  a  somewhat  serious  question;  they 
did  not  wish  to  allow  a  technical  organisation  such  as  the  Advisory  and  Technical 
Committee  to  become  a  kind  of  super-Ministry  of  Public  Works.  It  was  for  this  reason 
that  they  did  not  give  it  the  name  of  Permanent  Committee,  but  only  that  of  Advisory 
and  Technical  Committee.  I  was  very  much  concerned  with  the  question,  and  I  should 
be  very  sorry  to  see  anything  perpetuated  which  the  Geneva  Assembly  did  not  desire. 
For  hese  reasons  I  ask  for  the  article  to  be  omitted  altogether;  at  the  same  time  the 
Advisory  and  Technical  Committee,  the  organ  of  the  League  of  Nations,  would  retain 
full  initiative  to  take  all  useful  measures  whenever  it  might  think  them  necessary. 

It  is  most  desirable  that  there  should  be  relations  between  the  international  railway 
offices  on  the  one  hand  and  the  League  of  Nations  and  the  Advisory  and  Technical 
Committee  on  the  other.  It  must  not  be  thought  that  I  am  opposed  to  such  relations, — 
on  the  contrary;  but  I  would  not  like,  by  means  of  conflicting  articles,  to  create  a  situa- 
tion which  would  be  difficult  from  the  legal  point  of  view.  For  this  reason  I  would  beg 
the  Secretary-General  of  the  Conference  to  give  us  some  information  on  this  point,  and 
I  reserve  the. right  to  speak  again  afterwards.  Are  my  anxieties  well-founded  or  not? 
If  the  Secretary-General  tells  me  that  they  are  groundless,  I  am  quite  likely  to  with- 
draw my  proposal.  I  am  not  animated  with  a  spirit  of  contrariness,  but  with  the  desire 
to  elucidate  a  point  which  appears  to  me  obscure.  I  shall  then  perhaps  propose  an 
addition  to  the  Final  Protocol  rather  than  to  the  Convention. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
Mr.  Chairman,  I  think  that  M.  Avramovitch's  explanation  of  his  proposal  is  somewhat 
complex  and,  if  I  understand  aright,  one  of  the  reasons  for  which  he  proposes  the  omis- 
sion of  the  article  is  that  Article  24  of  the  Covenant  should  not  be  prejudged.  I  think 
that  point  is  indeed  a  very  important  one,  and  whatever  we  may  do  here,  whatever  text 
may  be  adopted,  it  is  obvious  that  nothing  which  may  be  inserted  can  prevail  against 
Article  24  of  the  Covenant  and  the  interpretation  of  it  which  may  be  given  in  future 
by  all  the  parties  and  by  the  League  of  Nations.  This  must  be  set  apart.  It  is  useless, 
in  a  technical  Conference  such  as  this,  to  begin  a  discussion  on  the  interpretation  of  the 
Covenant.  I  think  this  is  not  the  place  for  such  a  discussion.  On  this  point  the  Confer- 
ence appears  unanimous. 

I  will  venture,  however,  to  point  out  to  M.  Avramovitch  that  the  Sub-Committee 
took  all  necessary  precautions  on  this  subject;  in  fact  its  text  begins  with  the  words 
subject  to  the  provisions  of  Article  24  of  the  Covenant...  On  this  point  I  venture  to  suggest 
what  is,  I  think,  a  purely  drafting  amendment.  I  propose  to  put  without  prejudice  to... 
instead  of  subject  to...  I  think  that  this  alteration  is  calculated  to  satisfy  M.  Avra- 
movitch. Indeed  I  think  a  misunderstanding  has  arisen;  the  words  subject  to  might 
lead  to  the  belief  that  Article  24  of  the  Covenant  stipulates  the  contrary.  What  we 
wish  to  say  is  simply  that  we  are  leaving  untouched  the  provisions  of  this  article.  The 
rest  of  the  text  forms  a  practical  solution  which  does  not  raise  any  other  question. 
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I  reauy  think  thai  M.  A\  raiiioviteh  lias  gone  soinewhal  beyorfd  his  own  idea  in 
saying  thai  the  text  of  the  Sub-Committee  might  have  the  effect  of  instituting  a  super- 
Ministry  of  Public  works,  or  at  least  might  give  a  handle  to  the  criticisms  of  those  who 
wish  i  (i  avoid  the  institution  of  a  super-Ministry  of  Public  Works.    No-one  ever  intended, 

by  creating  I  be  Advisory  and  Technical  Committee,  to  create  a  super-Ministry  of  Public 
Works.  But  in  any  case,  if  ever — and  very  mistakenly — this  organisation  could  appear 
in  that  light,  it  would  certainly  not  he  as  a  result  of  the  fact  that  it  maintains  direct 
relations  with  other  international  organisations,  nor  of  the  fact  that  it  received  a  report 
from  these  organisations,  or  that  it  exercised,  in  any  respect  whatever,  excessively  sove- 
reign functions.  As  M.  Avramovitch  was  good  enough  to  ask  my  opinion,  I  think  thai 
in  these  circumstances,  and  if  this  interpretation  is  entered  in  the  records,  it  would  he 
better  to  vote  for  the  Sub-Committee's  text;  it  has  the  advantage  that  it  is  the  result 
of  an  almost  unanimous  agreement,  it  raises  no  question  of  a  legal  nature,  it  makes 
all  reservations  as  regards  the  future,  and  in  my  opinion  it  entirely  corresponds  to  the 
ideas  expressed  by  M.  Avramovitch  himself. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  1  should 
like  first  of  all  to  point  out  that  it  was  not  I  who  made  the  remark  in  connection  with 
the  institution  of  this  Committee.  J  said  that  at  the  Geneva  Assemhly  certain  States 
were  afraid  that  a  kind  of  super-Ministry  of  Public  Works  might  he  created,  and  for 
this  reason  they  asked  for  the  words  Permanent  Committee  to  be  omitted  and  for  the 
words  Advisory  and  Technical  Committee  to  be  substituted  for  them.  I  thought  that 
if  we  adopted  Article  6  we  should  again  be  raising  this  question,  and  we  should  be  taking 
a  decision  which  was  rejected  by  certain  States  at  the  time  of  the  Geneva  Assembly. 
As  regards  the  statements  made  by  the  Secretary-General.  1  am  very  pleased  with  the 
alteration  which  lie  has  suggested,  and  I  ask  whether  the  title  of  Article  6  will  remain 
in  its  present  form,  that  is  to  say  Relations  between  the  Permanent  Committee  and  the 
International  Bureaus,  or  whether  the  title  will  be  changed.  1  think  it  would  better 
for  it  not  to  remain. 

There  is  another  reason,  which  I  will  not  raise  here.  We  have  other  Conventions 
to  consider, — the  Convention  on  Navigable  Waterways  and  the  Convention  on  Transit; 
and  nowhere  have  we  said  that  these  relations  between  the  Advisory  and  Technical 
Committee  and  the  Offices  should  exist.  I  think,  then,  that  we  must  not  make  an 
exception  for  the  Convention  which  we  are  now  discussing.  If  the  Committee  agrees 
on  this  point,  I  will  withdraw  my  proposal  to  omit  the  article;  but  1  must  state  that  1 
have  done  my  duty  and  have  acted  according  to  my  conscience.  I  think  that  in  any 
case  the  words  relations  between...  should  be  deleted. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference ;  speaking  in  French).  —  In 
order  fully  to  satisfy  M.  Avramovitch  and  the  very  just  remark  which  he  has  made, 
it  would  be  well,  in  accordance  with  what  was  decided  for  the  other  Conventions,  not 
to  mention  the  name  of  the  Advisory  and  Technical  Committee  in  the  text  of  the 
Convention,  and  to  suhsl  it  ute  for  it  The  League  of  Nations.  In  practice  it  will  amount 
to  exactly  the  same. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French). -This  alter- 
ation entirely  satislies  me.  My  proposal  had  no  other  object  but  to  arrive  at  the  result 
which  the  Secretary-General  has  indicated.     In  these  circumstances  1  withdraw  it. 

M.  CARLIN  (Switzerland;  speaking  in  French).  --  For  the  sake  of  information  I 
should  like  to  know  whether  the  new  text  proposed  by  M.  Avramovitch  applies  only 
to  the  title,  or  to  the  text  itself  of  Article  6  as  well.  In  any  case  I  wish  to  say  that 
I  accept  it. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  It 
applies  both  to  the  title  and  to  the  text. 

M.  CARLIN  (Switzerland;  speaking  in  French).  -  We  should  say  then...  that  these 
Bureaux  should  exchange  directly  with  the  League  of  Nations. 
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The  CHAIRMAN.  —  We  have  now  to  vote  on  the  amendment  proposed  by  the 
Delegate  of  Uruguay. 

The  amendment  was  rejected. 

We  now  pass  to  the  text  itself,  which  was  adopted  almost  unanimously  by  the  Sub- 
committee, but  which  has  been  modified,  and  the  new  version  of  which  has,  I  think, 
the  support  of  the  Members  of  the  Sub-Committee. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  As  a  result  of  the  discussion  which 
took  place  yesterday  morning,  1  had  the  honour  yesterday  evening  of  presenting  a  new- 
text  of  Article  6,  containing  purely  formal  alterations  only,  which  did  not  in  any  way 
affect  the  basis  of  the  provision  approved  by  the  Sub-Committee.  The  alterations 
which  1  proposed  to  introduce  into  the  article  itself  were  entirely  in  accord  with  the 
proposal  which  M.  Avramovitch  has  now  made.  Their  effect  would  be  to  omit  the 
reference  to  the  Advisory  and  Technical  Committee  and  to  substitute  for  it  the  words 
the  League  of  Nations.  As  M.  Avramovitch's  proposal  [has  been  adopted,  I  wish  to  say 
that  I  withdraw  my  amendment. 

M.  Robert  HAAS  (Secretary- Genera]  ot  the  Conference;  speaking  in  French).  — 
The  lext  of  Article  6,  then,  reads  as  follows  : 

Relations  between  the  League  of  Nations  and  the  International  Bureaux. 

Without  prejudice  to  the  provisions  of  Article  24  of  the  Covenant,  the  participating 
States  recognise  as  highly  desirable,  in  cases  in  which  existing  Conventions  or  future  Con- 
ventions referred  to  in  Article  5  involve  the  creation  of  international  bureaux,  that  these 
bureaux  should  exchange  directly  with  the  League  of  Nations  any  useful  information  rela- 
ting to  the  exercise  of  their  functions  and  submit  to  it  an  annual  report. 

The  CHAIRMAN.  —  I  put  to  the  vote  the  text  of  Article  6  as  proposed  by  the 
Sub-Committee  and  as  just  read. 

Article  0  was  unanimously  adopted. 


DISCUSSION  OF  PREAMBLE 

With  reference  to  the  Preamble,  which  was  discussed  at  length  yesterday  and  on 
which  we  proposed  to  vote  to-day,  I  would  claim  the  indulgence  of  the  Committee 
while  I  put  to  it  the  result  of  my  own  consideration  of  the  matter.  It  seems  to  me 
that  it  would  be  desirable  for  two  reasons  to  avoid  a  vote  to-day  if  possible.  First, 
I  am  inclined  to  the  opinion,  subject  to  your  approval,  that  it  is  scarcely  within  our 
competence,  as  a  Committee  of  the  Conference,  to  change  entirely  the  Preamble  of  a 
Convention  which  has  been  submitted  to  us  by  the  Plenary  Conference.  I  cannot  help 
thinking  that  if  such  an  alteration  is  made,  it  ought  to  be  made  in  Plenary  Conference. 
1  also  think  that,  whatever  we  do  here,  whichever  view  we  take,  the  point  is  certain 
to  be  raised  again  in  Plenary  Conference.  The  other  point  to  which  1  wish  to  call  your 
attention  is  that  if  we  alter  the  Preamble  in  the  sense  proposed  by  the  French  Delegate, 
it  will  be  of  very  little  use  to  discuss  at  all  the  articles  from  Article  7  to  the  end,  or  most 
of  them.  If  later,  in  the  Plenary  Conference,  the  original  wording  were  restored,  the 
work  consequent  on  that  restoration  would  not  have  been  performed.  There  is  another 
reason.  Although  many  of  the  delegates  here  are  Chief  Delegates,  yet  many  of  them 
are  not,  and  this  question,  being  one  of  policy,  seems  to  me  within  the  province  parti- 
cularly of  the  Chief  Delegates.  I  therefore  suggest  that  we  should  not  take  a  vote, 
hut  that  we  should  ask  the  Rapporteur  to  mention  the  divergence  of  opinion  in  the 
Report,  in  order  that  the  matter  may  be  settled  in  Plenary  Conference. 

M.  LOISEAU  (France;  speaking  in  French).  —  I  wish  to  say  that  I  give  my  hearty 
support  to  your  proposal.  I  do  so  the  more  willingly  because  it  is  in  complete  accord 
with  a  declaration  which  M.  Sibil  e,  the  head  of  the  French  Delegation,  instructed  me 
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to  make.  M.  Sibille  nol  only  approves  in  every  point  the  view  ami  the  conclusions 
which  I  have  defended  before  you,  but  he  reserves  the  right  to  return  to  them  and  speak 
further  upon  them  in  Plenary  Conference.  M.  Sibille  also  asked  me  to  tell  you  thai 
he  was  at  the  disposal  of  this  Committee  if  it  wished  to  hear  him.  1  think  that  in  view 
of  the  proposal  which  the  Chairman  has  made  this  suggestion  becomes  of  less 
importance. 

The  CHAIRMAN.  —  If  there  is  no  objection,  I  consider  that  I  he  Commil  tee  accepl  n 
my  proposal. 


DISCUSSION  OF  ARTICLE  7  AND  FOLLOWING  ARTICLES 

We  now  pass  to  Article  7,  which  I  will  read  : 

Application  of  the  Conventions  in  lime  of  war. 

The  stipulations  contained  both  in  the  present  Convention  and  in  the  Conventions  referred 
to  in  Ar  icle  4  shall  be  valid  in  time  of  war  in  the  greatest  measure  compatible  with  the  rights 
and  obligations  of  belligerents  and  neutrals. 

No  amendment  to  this  article  was  put  in.  I  will  put  it  to  the  vote,  it  being  under- 
stood that  for  this  article,  as  for  the  following  ones,  the  necessary  alterations  will  be 
made  to  bring  them  into  conformity  with  the  corresponding  articles  in  the  other  Conven- 
tions. 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  1  greatly  regret  to 
have  to  occupy  your  time  again  on  this  fundamental  question  of  recommendations  or 
convention,  but  I  wish  to  state  that  the  Brazilian  Delegation  will  not  consider  itself 
bound  by  the  vote  taken  on  all  these  articles.  The  fundamental  question  still  remains 
in  suspense. 

The  CHAIRMAN.  —  Obviously  these  articles  will  only  remain  if  the  Preamble  is 
nol  altered. 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —We  must  not  he  liable 
to  be  told  that  we  have  accepted  the  Convention  because  we  have  already  voted  for 
some  particular  article,  as  was  done  yesterday  in  connection  with  Article  4,  The 
position  must  be  quite  clear. 

M.  LOISEAU  (France;  speaking  in  French).  —  If  I  understand  the  Brazilian  Dele- 
gate's observation  aright,  he  means  that  for  these  articles  we  should  take  a  conditional 
vote  subject  to  the  Preamble  remaining  in  its  present  form. 

The  CHAIRMAN.  —  This  is  quite  clear.  The  statements  of  the  Brazilian  and 
French  Delegates  will  be  entered  in  the  records;  there  will  thus  be  no  need  to  fear  the 
consequences  referred  to  by  the  Brazilian  Delegate. 

M.  W1ELOWIEYSK1  (Poland;  speaking  in  French).  —  Does  the  President  think 
that  this  question  could  be  raised  in  Plenary  Meeting  when  the  Report  of  the  Com- 
mittee is  discussed,  or  that  it  could  be  dealt  with  as  a  separate  question  at  the  next 
Plenary  Meeting?  It  is  very  awkward  to  discuss  these  articles  conditionally;  we  feel 
that  we  are  beating  the  air.  It  is  deceptive,  particularly  for  those  who  advocate  the 
form  of  recommendations,  to  pursue  a  discussion  on  articles  which  may  afterwards  be 
rejected.  Could  you  not  see  your  way  to  refer  this  question  to  the  Plenary  Assembly 
at  the  very  next  meeting,  that  to  be  held  this  afternoon?  The  discussion  of  the  follow- 
ing articles  could  then  with  advantage  be  resumed  in  Committee. 
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The  CHAIRMAN.  —  The  course  I  shall  follow  as  regards  the  Preamble  is  to  report 
immediately  to  the  President  of  the  Conference  who  will  decide  how  soon  the  question 
is  to  be  brought  up  in  Plenary  Conference.  If  it  is  not  brought  up  specially  it  will  occur 
in  the  Report  of  the  Committee.  But  I  do  appeal  to  the  Polish  Delegate;  all  the  articles 
which  we  have  to  consider  now,  from  Article  7  to  the  end,  can  be  passed  in  a  few  words. 
The  contentious  matter  in  them  has  already  been  discussed  in  other  Conventions,  and 
an  agreement  reached.  It  is  perfectly  true  that  under  certain  conditions  that  work 
might  be  wasted;  on  the  other  hand,  under  other  conditions  it  would  be  very  useful 
to  have  performed  it,  and  it  will  take  such  a  short  time,  1  hope,  thai  I  think  we  might 
proceed . 

I  now  put  to  the  vote  Articles  8, 9  and  10,  whicli  correspond  respectively  to  Articles  9, 
12  and  14  of  the  Convention  on  Freedom  of  Transit. 

Articles  S,  9  and  10  were  adopted. 

The  Roumanian  Delegation  has  submitted  an  amendment  to  Article  11. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  I  proposed  the  omission 
of  Paragraphs  2  and  3  of  Article  11  because  I  should  like  these  paragraphs  to  be  brought 
into  accord  with  the  new  text  of  the  Transit  Convention.  I  therefore  confine  myself 
to  asking  you  to  refer  them  to  the  Drafting  Committee,  which  will  bring  these  articles 
into  accord  with  Article  15  of  the  Transit  Convention.  I  withdraw  my  amendment, 
on  the  understanding  that  the  texts  of  the  articles  of  both  Conventions  are  brought 
into  accord. 

The  CHAIRMAN.  —  As  M.  Caracostea  has  withdrawn  his  amendment,  I  will  put 
to  the  vote  Articles  11,  12,  13,  14,  15,  16,  17,  18  and  19,  which  correspond  respectively 
to  Articles  15,  16,  17,  18,  19,  20,  21,  22  and  23  of  the  IJraft  Convention  on  Freedom 
of  Transit,  and  which,  as  such,  have  already  been  discussed. 

Articles  11,  12,  13,  14,  15,  16,  17,  18  and  19  were  adopted. 

M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  --  Would  it  not  be 
possible  to  insert  in  the  Railways  Convention  an  article  similar  to  Article  7  of  the  Transit 
Convention  ? 

M.  POLITIS  (Greece;  speaking  in  French).  —  Are  you  not  satisfied  with  the  fact 
that  Article  6  a),  proposed  by  the  Italian  Delegation,  has  been  accepted  ? 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  should 
like  to  point  out  that  the  Portuguese  Delegation  has  already  received  satisfaction  by 
the  acceptance  of  Article  6  a). 

The  CHAIRMAN.  —  I  think  indeed  that  Article  6  a),  which  was  adopted  on  a  pro- 
posal of  the  Italian  Delegation,  meets  your  requirements. 


APPOINTMENT  OF  RAPPORTEURS 

We  have  not  yet  appointed  Rapporteurs.  I  propose  M.  Satake,  Delegate  of  Japan, 
and  M.  Politis,  Delegate  of  Greece. 

This  was  decided. 

The  CHAIRMAN.  —  Our  labours  are  now  completed.  I  thank  you  for  your  collab- 
oration and  your  patience. 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  Now  that  our  work 
is  completed,  I  should  like  to  thank  the  Chairman  for  the  goodwill  with  which  he  has 
directed  our  discussions  and  the  impartiality  which  he  has  shown  to  all  of  us.     I  myself 
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am  most  indebted  to  him  in  this  respect.     I  thought  that  before  wo  separated  I  ought 
to  interpret  the  sentiments  of  all  my  colleagues  in  these  words. 

M.  LOISEAU  (France;  speaking  in  French).  —  I  wish  to  associate  myself  with  the 
Brazilian  Delegate  in  his  appreciation  of  the  manner  in  which  the  Chairman  has  presided 
over  our  discussions,  and  to  assure  him  that  we  all  share  the  sentiments  of  gratitude 
expressed  by  M.  Barbo/.a  C.arneiro  for  the  manner  in  which  he  has  carried  out  his  task. 

The  CHAIRMAN.  —  1  thank  you  very  much.  1  have  fell  it  a  very  great  honour 
to  be  allowed  to  preside  over  this  Committee,  and  I  am  only  loo  conscious  that  my 
deficiencies  were  such  that,  if  it  had  not  been  for  your  patience  and  consideration,  I 
should  not  have  been  equal  to  this  task  which  has  ended  so  happily. 

The  meeting  rose  at  11.20  a.m. 


PART  III 


REPORT 


OF    THE 


COMMITTEE    ON     RAILWAYS 


AND 


DISCUSSION   IN   CONFERENCE 


TWENTY-THIRD  MEETING  OF  THE  CONFERENCE 

(Tuesday,  April  13th,  1921,  at  4.30  p.m.). 


REPORT  OK  COMMITTEE  ON  RAILWAYS  —  DISCUSSION  ON  TRANSFORMATION  OF 
CONVENTION  INTO  RECOMMENDATIONS 

The  meeting  opened  with  M.  Hanotaux,  President,  in  the.  Chair. 

The  PRESIDENT  (speaking  in  French).  —  M.  Monnet,  Deputy  Secretary-General 
of  the  League  of  Nations,  is  present  at  this  meeting  and  is  assisting  the  Officers  of  the 
Conference  in  his  official  capacity. 

REPORT  OF  COMMITTEE  ON  RAILWAYS 

We  will  begin  our  discussion  of  the  Report  submitted  by  MM.  Satake  and  Politis 
on  the  work  of  the  Committee  on  Railways.  Before  asking  M.  Satake  to  speak,  it  is 
my  duty  to  thank  the  Rapporteurs  on  your  behalf  for  the  admirable  work  which  they 
have  accomplished,  and  also  for  the  invaluable  assistance  which  they  will  give  us  during 
the  course  of  this  debate.  I  should  also  like  to  thank  Sir  Francis  Dent,  Vice-President 
of  the  Conference,  who  was  Chairman  of  the  Committee,  and  who  is  present  at  this 
meeting  and  will,  1  trust,  give  us  the  benefit  of  his  special  knowledge. 

M.  SATAKE  (Japan;  Rapporteur;  speaking  in  French).  — The  Committee  to  which 
you  referred  the  Draft  Convention  on  the  International  Regime  of  Railways,  which 
was  submitted  to  you,  entrusted  us  with  the  task  of  reporting  to  you  the  results  of  its 
labours. 

The  Committee's  task  was  an  easy  one;  in  fact,  five  short  meetings  sufficed  for  it 
to  complete  the  mission  with  which  you  entrusted  it.  Its  work  was  rendered  easier 
owing  to  the  fact  that,  as  the  Convention  on  Railways  was  a  derivative  and  complement, 
so  to  speak,  of  the  Convention  on  Freedom  of  Transit,  most  of  the  principles  and  provi- 
sions contained  in  the  former  have  been  introduced  into  the  latter,  and  had  already 
been  debated  and  adopted  at  the  time  when  it  was  discussed.  We  must  add,  however, 
that  the  facility  and  rapidity  with  which  the  Committee  was  able  to  fulfil  its  task  were 
also  due  both  to  the  goodwill  and  conciliatory  spirit  manifested  by  all  the  delegates 
on  this  Committee,  and  also — and  above  all — to  the  skill,  impartiality  and  goodwill 
with  which  the  Chairman,  Sir  Francis  Dent,  directed  the  discussion.  We  have  parti- 
cular pleasure  in  reporting  to  the  Conference,  first  of  all,  that  the  Committee,  when 
dissolving,  expressed  to  its  distinguished  Chairman  its  thanks  and  gratitude  for  the 
manner  in  which  he  carried  out  his  difficult  task. 

On  a  motion  of  the  Chairman,  the  Committee  postponed  the  discussion  of  the 
Preamble  until  after  the  discussion  of  the  articles  which  are  essential  parts  of  and 
peculiar  to  the  Draft  Convention,  and  passed  on  to  the  consideration  of  the  first  and 
following  articles. 

Article  1.  —  With  regard  to  Article  1,  the  following  amendments  were  brought 
before  the  Committee  : — 

a)  Roumanian  Amendment. 

In  this  amendment  the  Roumanian  Delegation  proposed  to  omit  the  words  mails 
and  postal  parcels  wherever  they  occur,  in  order  to  bring  the  wording  of  this  article 
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into  accord  with  that  of  the  Convention  on  Transit.  In  the  discussion  of  this  amend- 
ment, the  following  delegations  spoke  in  favour  :  Belgium,  France,  Greece,  the  Serb- 
Croat-Slovene  State,  Austria,  Italy  and  Persia,  and  against  :  Czecho-Slovakia. 

The  question  having  been  raised  whether  the  Madrid  Postal  Convention  applies  to 
the  transport  of  mails  and  postal  parcels  by  rail,  the  Delegate  of  Persia,  who  had  been 
present  at  Madrid  and  had  signed  the  Postal  Convention,  asserted  that  the  latter 
applied  both  to  transit,  and  to  railway  transport. 

As  a  result  of  this  discussion,  the  Roumanian  amendment  was  put  to  the  vote, 
and  was  adopted  hy  24  voles  to  3. 

b)  Italian  Amendment. 

The  Italian  Delegation  proposed  to  substitute  for  the  words  :  agree  to  recognise  as 
highly  desirable  the  words,  undertake  to  adopt,  giving  as  a  reason  that  the  recommenda- 
tion as  expressed  in  the  article  adds  nothing  to  what  already  exists  in  all  international 
railway  relations.  The  Italian  Delegation  added  that  a  failure  to  undertake  this 
obligation  would  constitute  a  retrogression  from  the  existing  state  of  affairs.  The 
chief  opposition  to  this  amendment  came  from  the  Spanish  Delegation.  The  Delegation 
of  Great  Britain  declared  itself  in  agreement  with  the  Spanish  Delegation,  as  it  consider- 
ed that  the  words  undertake  to  adopt  were  somewhat  too  rigid,  in  view  of  the  fact  that 
the  Convention  does  not  apply  only  to  European  railways,  but  also  to  the  railways 
of  the  whole  world.  The  British  Delegation  therefore  proposed  a  milder  wording, 
as  follows  : —  undertake  to  adopt  or  encourage  the  adoption  of...  The  Italian  Delegation 
accepted  in  principle  the  proposal  of  the  British  Delegation.  The  Czecho-Slovak  and 
Greek  Delegations  supported  the  Italian  amendment,  but  the  French  Delegation  and 
the  Serb-Croat-Slovene  Delegation  proposed  that  the  text  of  the  Green  Book  should 
be  retained.  The  Greek  and  Czecho-Slovak  Delegations  repeated  their  view  that 
they  could  not  conceive  of  a  Convention  in  which  no  obligations  were  undertaken. 
The  Brazilian,  Polish  and  Belgian  Delegations  also  opposed  the  Italian  amendment. 
Finally,  this  amendment  was  put  to  the  vote  and  was  lost  by  23  votes  to  4. 

c)  A  Czecho-Slovak  Amendment  covering  the  same  ground  as  a  German  Amend- 
ment. 

By  this  amendment  it  was  proposed  to  add  after  the  words  by  o  single  waybill 
the  words  subject  to  the  same  obligation  (uniform  consignment  note).  It  is  clear  from 
the  debate  which  took  place  on  this  subject  that  the  addition  proposed  was  intended 
to  explain  the  phrase  in  the  article  more  particularly  as  regards  the  through,  transport 
of  goods,  whenever  possible  by  a  single  waybill,  and  also  to  bring  international  goods 
traffic  under  a  uniform  code  of  legislation  which  should — as  regards  international 
goods  traffic  on  the  continent  of  Europe — be  the  one  established  by  the  Bern  Convention, 
and  in  other  continents,  any  other  special  Convention  which  may  exist  or  may  be 
concluded  between  any  other  group  of  States.  The  amendment  was  put  to  the  vote 
and  was  adopted  by  20  votes  to  3. 

d)  Italian  Amendment. 

This  amendment  proposed  that  the  words  la  forme  d'etablissement  de  tarifs  commons 
(the  form  of  establishment  of  common  tariffs)  should  he  substituted  for  le  mode  d'etablisse- 
ment de.  tarifs  (establishment  of...  tariffs).  The  Czecho-Slovak  Delegation,  on  the  other 
hand,  stated  that  they  preferred  not  to  add  the  word  common  to  the  Green  Book  text, 
since  in  its  opinion  this  text  meant  that  even  local  tariffs  should  in  theory  be 
established  in  such  a  way  as  to  facilitate  international  traffic.  The  Belgian  Delegation 
proposed  to  substitute  in  place  of  common  tariffs  the  words  international  tariffs;  the 
object  of  this  was  to  avoid  any  uncertainty.  The  Italian  Delegation  supported  this 
proposal,  and  the  words  the  form  of  establishment  of  international  twiffs  was  adopted. 

The  same  Italian  amendment  involved  the  deletion  of  the  words  their  rates;  this 
delegation  considered  that  tariff  rates  should  not  be  made  the  subject  of  negotiations 
in  connection  with  the  establishment  of  tariffs,  that  the  rates  are  generally  the  same 
as  those  of  the  local  tariff  scales  for  each  State,  and  that  the  question  is  specially  reserv- 
ed for  the  authorities  of  each  individual  country.  The  deletion  of  the  words  their  rates 
was  adopted  without  opposition.  The  complete  text  of  Article  1,  as  finally  amended, 
was  adopted. 
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It  will  be  observed  that  the  text  of  Article  1  has  been  slightly  altered  by  the  legal 
experts  and  the  Drafting  Committee,  with  a  view  to  rendering  it  clearer.  Further, 
both  in  Article  t  and  in  Article  2  the  words  without  prejudice  to  the  provisions  of  the. 
Convention  on  Freedom  of  Transit  have  been  deleted  and  transferred  to  a  new  article 
which  is  inserted  in  the  Convention  and  reads  as  follows  : — The  present  regulations  in 
no  way  affect  the  rights  and  obligations  which  mat/  result  for  any  of  the  Contracting  States 
from  the  Convention  on  Freedom  of  Transit. 

It  will  also  be  observed  that  throughout  the  Convention  the  words  High  Contracting 
Parties  have  been  replaced  by  the  words  Contracting  States,  in  conformity  with  the 
text  of  the  Transit  Convention,  without  implying  any  liability  as  regards  the  final 
text.     The  same  applies  to  the  use  of  the  words  Convention  and  Regulations. 

Article  2.  —  On  the  subject  of  Article  2  the  following  amendments  were  brought 
before  the  Committee. 

a)  Italian  Amendment.  This  amendment  was  similar  to  that  already  referred 
to  under  b)  in  connection  with  Article  1.  As  a  result  of  the  decision  taken  with 
regard  to  Article  1  the  amendment  was  withdrawn. 

b)  Czecho-Slovak  Amendment.  This  amendment  is  in  the  same  sense  as  that 
under  c)  by  the  same  delegation  with  regard  to  Article  t.  It  was  adopted,  and  the 
words  subject  as  far  as  possible  to  the  same  obligation  were  added  at  the  end. 

M.  Etienne,  Director  of  the  Central  Office  at  Bern,  having  pointed  out  the  omission 
in  Article  2  of  reference  to  through  luggage  registration  tickets,  the  Committee  recog- 
nised the  justice  of  his  observation  and  decided  to  add  to  the  end  of  the  article  the  words 
as  well  as  through  luggage  registration  tickets,  subject  as  far  as  possible  to  the  same 
obligation. 

Article  2  was  adopted  as  amended. 

Article  3.  —  On  Article  3  the  Spanish  Delegation  proposed  an  amendment  with 
the  object  of  excluding  from  the  provisions  of  the  article  the  obligation  to  change  the 
gauges  of  two  adjacent  countries  when  their  characteristics  were  essentially  different. 
This  amendment  was  strongly  supported  by  the  delegations  of  all  those  countries 
where  the  gauges  of  the  railways  differed  from  the  normal  gauge.  In  the  course  of  the 
discussion,  other  delegations  intervened  to  observe  that  the  interchange  of  rolling-stock 
might  be  rendered  difficult  or  impossible  from  the  fact  of  differences  in  the  loading- 
gauge.  The  Committee  took  into  consideration  both  the  Spanish  amendment  and 
the  suggestions  of  the  other  delegations,  and  after  having  heard  the  Sub-Committee 
to  which  it  sent  this  amendment  for  consideration,  it  was  decided  to  add  to  the  end  of 
Article  3  the  following  paragraph  : — it  is  clearly  understood  that  the  above-mentioned 
measures  do  not  include  those  which  would  involve  alterations  in  the  essential  character- 
istics of  a  railway  system  or  rolling-stock. 

Article  3  was  adopted  in  its  amended  form. 

The  Italian  Delegation  proposed  to  add  after  Article  2  a  New  Article,  to  read  as 
follows  :  The  High  Contracting  Parties  agree  to  undertake  in  connection  with  the  construction 
or  electrification  of  railways  in  the  neighbourhood  of  a  frontier,  which  are  of  interest  to 
international  traffic,  to  adopt  as  far  as  possible  all  measures  which  would  allow  of  an 
improved  operation  of  these  lines,  including  the  possible  concession  of  electrical  power  by 
one  country  to  another. 

In  support  of  his  proposal  the  Delegate  of  Italy  pointed  out  how  desirable  it  would 
be  to  replace  steamtraction  everywhere  by  electric  traction,  with  a  view  to  the  improve- 
ment of  international  communications,  but  as  electrical  power  might  abound  in  one 
country  and  be  insufficient  in  a  neighbouring  country,  it  would  be  desirable,  after 
the  countries  which  possess  this  power  have  satisfied  their  own  needs,  that  they  should 
undertake  to  cede  their  surplus  electrical  power  to  those  adjoining  countries  which 
lack  it.  The  Delegations  of  Paraguay  and  Brazil  supported  the  Italian  proposal  on 
condition  that  it  would  be  brought  forward  as  a  recommendation  and  not  as  an  engage- 
ment.    The  Italian  Delegation  accepted  the  view  of  these  two  delegations. 

Against  this  the  Delegations  of  Belgium,  the  Netherlands,  Switzerland,  Austria  and 
France  raised  the  point  that  this  was  an  entirely  special  question,  that  it  was  not  in  its 
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place  in  the  Convention,  and  that  it  should  he  reserved  for  special  agreements  in  cadi 
particular  case.  The  Belgian  and  French  Delegations  also  adduced  strategic  reasons. 
Eventually  the  Swiss  Delegation  proposed  that  it  would  be  preferable,  in  order 
to  avoid  any  misunderstanding,  to  reject  altogether  the  additional  article  proposed 
by  the  Italian  Delegation.  The  Chairman  put  to  the  vote  the  text  of  this  article  as 
amended  by  the  Brazilian  Delegation  and  accepted  by  the  Italian  Delegation.  The 
article  was  rejected  by  16  votes  to  6. 

Article  4.  —  The  following  amendments  to  Article  4  were  before  the  Committee: — 

a)  Italian  Amendment. 

The  object  of  this  amendment  was  to  substitute  for  the  words  local  tariffs  on  a 
different  basis,  the  words  different  tariffs  on  a  different  basis  for  internal,  import,  export 
or  transit  traffic. 

The  Italian  Delegation  explained  that  this  amendment  was  only  a  textual  change. 
As  was  evinced  in  the  discussions  that  took  place  and  also  in  the  Green  Book  commentary, 
each  country  would  have  the  right  to  establish  for  its  home-  traffic  tariffs  differing 
not  only  from  import  and  export  tariffs,  but  also  from  transit  tariffs.  In  fact,  each  tariff 
system  includes  several  classes  of  tariffs,  local  tariffs,  import,  export  or  transit  traffic. 

The  Belgian  Delegation,  whilst  supporting  the  Italian  proposal,  suggested  the  addi- 
tion after  the  words  must  not  consider  as  either  preventing...  of  the  words  the  existence 
and  establishment. 

The  Czecho-Slovak  Delegation  also  supported  the  Italian  amendment,  proposing, 
however,  that  a  special  article  should  be  inserted  on  the  subject  of  tariffs  and  that 
the  passage  treating  of  special  conventions  should  be  transferred  to  another  article. 

The  French  Delegation  likewise  gave  its  support,  but  suggested  that  the  text  should 
be  worded  as  follows  :  different  tariffs  for  internal,  import,  export  or  transit  traffic. 

The  Delegation  of  the  Serb-Croat-Slovene  State  declared  itself  in  agreement  with 
the  Italian  proposal  as  amended  by  the  French  Delegation.  After  discussion,  the 
Italian  proposal,  as  amended  by  the  Belgian  and  French  Delegations,  was  accepted. 

b)  British  and  Czecho-Slovak  Amendments. 

These  amendments  refer  both  to  Articles  4  and  5;  they  approximate  on  certain 
points,  and  are  essentially  different  in  others.  The  two  delegations  agreed  in  desiring 
to  place  in  a  new  article  the  question  of  special  conventions  referred  to  in  preceding 
articles.  The  British  Delegation,  however,  was  of  opinion  thai  the  principle  of  equality 
and  the  question  of  tariffs  should  be  dealt  with  solely  in  the  General  Convention,  and 
that  the  special  Conventions  should  only  deal  with  the  principles  laid  down  in  Articles  1, 
2  and  3.  The  Czecho-Slovak  Delegation,  on  the  other  hand,  strongly  supported  by 
the  Serb-Croat-Slovene  Delegation,  desired  that  the  special  Conventions  should  ensure 
the  application  of  the  principles  laid  down  both  in  Articles  1,  2  and  3  and  also  in 
Article  4. 

Both  these  amendments  had  the  effect  of  excluding  from  Article  4  the  question  of 
combined  traffic  by  rail  and  water,  including  maritime  traffic,  and  rightly  so,  for  it 
is  clearly  stated  at  he  end  of  the  first  paragraph  of  Article  4  that  the  provisions  of 
that  article  in  no  way  concern  the  question  of  combined  rail  and  sea  tariffs.  The  British 
amendment  further  proposed  to  delete  the  phrase  over  the  same  throughout  route,  in 
the  same  direction,  and  in  the  same  conditions,  while  the  Czecho-Slovak  amendment 
kept  these  words.  This  last  question  was  discussed,  and  the  Committee  decided  to 
retain  these  words.  In  the  course  of  the  discussion,  M.  Etienne,  the  Director  of  the 
Central  Office  at  Bern,  was  asked  to  give  his  opinion  on  the  wording  of  the  second 
paragraph  of  Article  4,  and  suggested  that  after  the  words  having  as  its  object  the  grant- 
ing... the  phrase  to  one  or  more  passengers  should  be  added,  to  show  clearly  that  the 
article  refers  to  passenger  as  well  as  goods  traffic. 

The  Italian  Delegation  asked  that  in  order  to  bring  the  text  of  Article  4  of  the 
Railways  Convention  into  accord  with  that  of  Article  4  of  the  Convention  on  Freedom 
of  Transit,  the  following  words  should  be  inserted  : — having  regard  to  the  traffic  con- 
ditions and  to  commercial  competition. 

The  Brazilian  Delegation  brought  forward  an  amendment  concerning  the  application 
to  the  whole  journey  b>:.h  by  land  and  by  water  of  the  principle  of  equality  of 
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treatment  with  regard  to  tariffs.  In  the  course  of  the  discussion  the  Brazilian 
Delegation  withdrew  its  amendment  in  view  of  the  fact  that  another  Committee 
was  dealing  with  the  same  question  from  a  more  general  point  of  view. 

After  long  discussion,  the  Czecho-Slovak  amendment  was  adopted  in  principle, 
and  was  referred  to  a  Sub-Committee,  together  with  M.  Etienne's  suggestion  and  the 
amendment  of  the  Italian  Delegation  mentioned  above,  in  order  that  the  whole  text 
of  Article  4  might  be  co-ordinated.  The  Sub-Committee  produced  the  text  of  Article  4 
as  it  now  stands,  which  was  unanimously  adopted  by  the  Committee. 

Article  5.  —  On  Article  5  the  Committee  had  before  it  two  amendments  brought 
forward  by  the  British  and  Czecho-Slovak  Delegations  respectively,  and  another 
amendment  proposed  in  the  course  of  the  meeting  by  the  Belgian,  Brazilian  and  Chilian 
Delegations.  This  last  amendment,  the  effect  of  which  was  to  limit  the  scope  of 
Article  4  to  special  Conventions  to  be  concluded  in  the  future,  thus  eliminating  both 
the  compulsory  character  of  the  article  and  the  element  involving  its  immediate  applica- 
tion, was  opposed  by  several  delegations,  particularly  by  the  British,  Czecho-Slovak, 
Italian,  Swiss  and  Greek,  and  was  withdrawn  before  being  put  to  the  vote.  The 
British  and  Czecho-Slovak  Delegations,  as  their  amendments  show,  both  agreed  that 
the  application  of  the  principles  laid  down  in  Articles  1,  2  and  3  should  be  ensured 
by  special  Conventions.  But  the  British  amendment  provided  that  these  Conventions 
should  ensure  the  application  of  the  principles  laid  down  in  the  said  article  as  far  as 
possible,  and  that  of  the  Czecho-Slovak  Delegation  added  that  these  conventions  should 
be  concluded  in  respect  of  groups  of  contiguous  territories.  These  two  amendments 
were  merged  without  difficulty  by  mutual  concessions  on  the  part  of  both  delegations, 
and  the  final  text  was  put  to  the  vote  and  carried  by  20  votes  to  5. 

The  legal  experts  and  the  Drafting  Committee  changed  the  order  of  Articles  3 
and  4,  as  the  latter  now  only  refers  to  Articles  1,  2  and  3. 

Article  6. —  On  Article  6  (1)  the  Committee  had  before  it  an  amendment  of  the 


(1)  The  subject  of  Article  6  led  to  the  following  discussion  at  the  meeting  of  the  Railways  Com- 
mittee at  which  the  Report  of  M.  Satake  and  M.  Politis  was  read. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  Whilst  paying  a  tribute  to  the  work  of  the 
Rapporteurs,  I  should  like  to  point  out  with  regard  to  Article  6  that  one  point  has  not  been  mentioned 
in  the  records  of  the  discussion  of  the  amendment  proposed  by  the  Swiss  Delegation— a  point  which 
I  brought  up  several  times  and  which  I  should  like  to  see  noted  in  this  report,  namely,  that  this  amend- 
ment was  proposed  by  the  Swiss  Delegation,  not  on  behalf  of  the  Swiss  Government  as  such,  but  on 
behalf  of  the  Swiss  Government  in  its  capacity  as  the  authority  which  organises  and  supervises 
the  international  offices  established  at  Bern.  If  the  Rapporteur  has  no  objection,  therefore,  I  would 
propose  that  we  should  replace  the  first  paragraph,  dealing  with  Article  6,  by  the  following  text, 
which  would  also  have  the  advantage  of  being  much  shorter,  as  the  second  part  of  this  paragraph 
only  repeats  more  or  less  the  idea  contained  in  the  first  part  : — 

"On  Article  6  the  Committee  had  before  it  an  amendment  of  the  Swiss  Delegation  proposed 
in  the  name  of  the  Swiss  Government  in  its  capacity  as  the  authority  for  organising  and  supervising 
the  international  offices  established  at  Bern,  which  proposed  that  International  Offices  should  fulfil 
the  conditions  laid  down  in  that  Article  as  soon  as  all  the  States  participating  in  the  Conventions, 
by  which  the  said  Offices  are  instituted,  have  consented  thereto.  " 

M.  POLITIS  (Greece,  Rapporteur;  speaking  in  French).  —  I  would  ask  permission  to  state  in 
reply  to  the  Delegate  of  Switzerland  that  he  is  here  raising  a  question  of  principle.  I  thought  it  was 
understood  that  only  delegates  of  countries  sitting  at  the  Conference  have  the  right  to  propose  amend- 
ments, whereas  all  the  representatives  of  organisations  and  commissions  may  only  be  asked  to  give 
their  opinion.  It  is  for  the  Conference  to  decide  whether  it  should  allow  them  to  take  part  in  the 
debate.  It  was  for  that  reason  that  I  did  not  mention  a  part  taken  in  the  debate  by  a  person  acting 
in  a  capacity  other  than  that  of  delegate. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  There  is  a  misunderstanding.  I  certainly 
took  part  in  the  debate  in  my  capacity  as  Delegate  for  Switzerland,  and  only  in  that  capacity— not 
in  the  name  of  the  Federal  Council  as  such,  but  in  the  name  of  the  Federal  Council  as  the  organising 
and  supervising  authority  for  the  International  Offices.  I  should  like  to  emphasise  this  point.  The 
objection  which  has  been  raised  therefore  seems  to  me  to  be  unfounded. 

M.  POLITIS  (Greece,  Rapporteur;  speaking  in  French).  —  The  question  seems  to  be  outside  the 
scope  of  the  Rapporteur's  duties,  and  possibly  even  outside  the  scope  of  the  work  of  this  Committee. 
I  therefore  propose  that  it  be  referred  to  the  Jurists'  Committee. 

The  CHAIRMAN.  —  May  I  suggest  that  we  should  leave  M.  Politis'  text  as  it  is,  and  that  M.Cariin 
should  take  the  opportunity  of  making  his  position  clear  in  plenary  meeting. 

M.  POLITIS  (Greece,  Rapporteur;  speaking  in  French).  —  I  should  like  to  point  out  that  the 
words  in  so  far  as  all  the  States  adhering  to  the  Convention...,  which  M.  Carlin  has  altered  in  the  text 
which  he  proposes,  were  in  his  amendment  itself,  and  that  was  why  I  kept  them  in  my  Report. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  I  put  in  as  soon  as  because  it  seemed  to  me 
to  be  better  French. 

M.  POLITIS  (Greece,  Rapporteur;  speaking  in  French).  —  The  terms  of  the  amendments  should 
be  reproduced  exactly  in  the  reports.    As  for  the  Chairman's  suggestion  that  the  text  of  my  Report 
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Swiss  Delegation  proposing  that  the  International  Offices  should  fulfil  the  conditions 
laid  down  in  that  article,  in  so  far  as  all  the  States  parties  to  the  Convention  by  which 
they  were  instituted  should  consent  thereto.  By  this  provision  the  Swiss  Delegation 
proposed  that  the  International  Offices  whose  working  is  provided  for  by  existing  or 
future  Conventions,  as  referred  to  in  Article  4  (now  Article  5),  could  fulfd  the  conditions 
laid  down  in  Article  6  only  if  the  States  parties  to  a  special  Convention  by  which  they 
were  instituted  unanimously  consented  thereto. 

A  discussion  took  place  on  this  amendment,  and  the  Swiss  Delegation  declared 
itself  prepared  to  withdraw  its  amendment  should  the  words  existing  or...  which  appear 
between  square  brackets  in  the  text  of  Article  6  in  the  Green  Book  be  deleted. 

The  Czecho-Slovak  Delegation  was  the  first  to  oppose  the  adoption  of  the  amend- 
ment proposed  by  the  Swiss  Delegation,  declaring  that  it  did  not  understand  the  reasons 
for  which  the  Swiss  Delegation  objected  to  the  International  Office  at  Bern  exchanging 
with  the  Advisory  Committee  useful  information  relating  to  the  exercise  of  its  functions, 
and  submitting  an  annual  report  to  the  League  of  Nations,  and  that  it  did  not  see  how 
such  a  provision  could  affect  the  competence  of  the  Central  Office.  The  Czecho-Slovak 
Delegation  added  that,  on  the  contrary,  it  considered  it  quite  natural  that  a  Central 
Office  dealing  with  a  matter  so  important  as  the  Bern  Convention  should  be  in  touch 
with  the  League  of  Nations.  A  long  discussion  took  place,  in  which  several  delegations 
took  part,  and,  as  an  agreement  could  not  be  reached,  Article  6  was  referred  to  a  Sub- 
Committee.  The  latter  drew  up  an  amended  text,  to  which,  however,  all  its  members 
did  not  agree.  By  this  text  the  contents  of  Article  6  was  expressed  in  the  form  of 
a  recommendation,  which  left  Article  24  of  the  Covenant  untouched.  This  form,  which 
was  eventually  accepted  by  the  Swiss  Delegation,  was  declared  unacceptable  by  the 
Delegation  of  Uruguay,  which  considered  that  it  could  only  accept  a  text  containing 
compulsory  provisions. 

The  Serb-Croat-Slovene  Delegation  proposed  the  omission  of  the  article,  but  as 
following  a  suggestion  of  the  Secretary-General  of  the  Conference,  who  was  present 
at  the  meeting,  and  who  proposed  to  substitute  for  the  words  subject  to  the  words 
without  prejudice,  this  delegation,  considering  that  the  alteration  satisfied  it,  withdrew 
its  proposal. 

The  text  of  Article  6,  as  presented  by  the  Sub-Committee,  was  put  to  the  vote, 
as  modified  in  this  discussion  by  the  Secretary- General,  and  was  unanimously  adopted 
by  the  Committee. 


should  be  kept  and  M.  Carlin  left  to  make  his  position  clear  in  plenary  meeting,  it  is  for  the  Committee 
to  decide. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  Perhaps  it  would  be  better  to  avoid  a  discus- 
sion in  plenary  meeting  and  settle  the  question  here. 

M.  HANREZ  (Belgium;  speaking  in  French).  —  Perhaps  M.  Carlin  would  be  satisfied  if  his  decla- 
ration were  inserted  in  the  record  of  the  meeting. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  I  am  quite  prepared  to  abandon  the  addition 
which  I  proposed  with  a  view  to  showing  that  I  spoke  on  behalf  of  the  Federal  Council  as  organising 
and  supervising  authority  for  the  International  Offices;  but  I  should  like  to  keep  the  latter  part  of 
my  wording,  which  I  think  is  shorter. 

M.  POLITIS  (Greece,  Rapporteur;  speaking  in  French).  —  The  Swiss  Delegate  proposes  to  omit 
the  second  part  of  the  paragraph.  I  would  point  out  that  it  was  the  Swiss  Delegation  itself  which, 
in  its  amendment,  laid  down  that  the  International  Offices,  whose  working  was  provided  for  by  existing 
or  future  conventions,  could  fulfil  the  conditions  laid  down  in  Article  6,  only,  if  the  States  parties  to 
a  special  convention  by  which  they  were  instituted,  unanimously  consented  thereto.  The  qualifi- 
cation unanimously  is  of  importance. 

M.  LOISEAU  (France;  speaking  in  French).  —  The  explanations  given  by  the  Swiss  Delegate 
seem  to  me  to  settle  the  matter.  M.  Carlin  has  explained  to  us  that  in  this  particular  case  he  repre- 
sented the  Swiss  Government  in  its  capacity  as  administering  and  supervising  authority  for  the 
International  Offices,  and  not  as  a  Government.  It  is,  however,  the  Swiss  Government  which  addresses 
us,  and,  being  represented  here,  it  is  perfectly  qualified  to  do  so. 

The  CHAIRMAN.  —  Unless  there  is  anything  absolutely  inaccurate  in  the  Report  we  cannot 
ask  the  Rapporteurs  to  alter  It.  All  the  explanations  that  M.  Carlin  has  given  will  appear  in  the 
records. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  If  the  Rapporteurs  insist  on  keeping  their 
inferior  text,  I  have  no  reason  to  improve  it.  Since  my  proposal  has  given  rise  to  remarks  regarding 
the  principle,  and  since  it  has  even  been  said  that  it  might  be  discussed  in  plenary  meeting,  I  prefer 
to  withdraw  it.     The  text  will  remain  as  it  is. 
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Article  6  a).  —  The  Italian  Delegation  proposed  to  add  a  supplementary  article 
after  Article  6.  This  article  is  identical  with  an  article  of  the  Transit  Convention,  as 
adopted  by  the  Plenary  Committee  on  this  Convention,  and  deals  with  special  excep- 
tions to  the  Convention.  The  Committee  accepted  in  principle  the  addition  of  this 
New  Article,  and  decided  to  refer  the  matter  to  the  Drafting  Committee. 

Articles  7  to  20.  —  Articles  7  to  20  inclusive  were  conditionally  adopted  by  the 
Committee  until  a  decision  should  be  taken  with  regard  to  the  Preamble,  and  were 
referred  to  the  Drafting  Committee,  in  order  that  the  wording  should  be  brought  into 
accord  with  the  corresponding  articles  in  the  Draft  Convention  on  Freedom  of  Transit. 

Preamble.  —  After  adopting  the  articles  of  the  Draft  Convention,  the  Committee, 
on  a  proposal  of  the  Chairman,  entered  upon  the  discussion  of  the  Preamble,  which, 
as  has  been  said,  was  postponed  at  the  outset.  The  question  whether  the  provisions 
as  adopted  should  take  the  form  of  a  convention  or  of  a  series  of  recommendations 
having  been  raised,  the  Committee  decided,  on  the  Chairman's  proposal,  to  refer  the 
discussion  of  this  important  question  to  a  plenary  meeting  of  the  Conference. 

The  Draft  Convention  submitted  for  your  approval  is  an  achievement  modest 
in  appearance.  It  is  true  that  it  does  not  immediately  and  completely  solve  the  impor- 
tant and  complex  problem  of  international  railway  transport,  but  it  does  make  a 
stage  on  the  road  towards  the  general  organisation  of  international  communications. 
The  Convention  will  have  to  be  completed  by  special  Conventions  which  will  be 
concluded  between  neighbouring  States  or  railway  administrations.  These  special 
Conventions,  which  will  be  based  on  the  principles  of  freedom  and  equality  laid 
down  in  the  general  Convention,  will  at  first  deal  with  local  conditions,  but  will 
tend  gradually  to  merge  together  and  will  constitute,  at  what  we  hope  will  be  no  distant 
date,  the  international  code  for  railway  traffic. 

By  subscribing  to  the  Convention  submitted  to  you,  you  will  not  only  be  fulfilling 
one  of  the  behests  of  the  Covenant  of  the  League  of  Nations,  but  you  will  at  the  same 
time  be  accomplishing  a  most  valuable  piece  of  work  for  the  economic  existence  of 
the  world, — a  work  for  which  public  opinion,  which  is  anxiously  awaiting  the  results 
of  this  Conference,  will  be  lastingly  grateful  to  you. 

Lastly,  we  desire  to  express  our  most  hearty  thanks  to  the  Committee  and  to  its 
distinguished  Chairman,  Sir  Francis  Dent,  for  the  honour  that  it  has  conferred  upon 
us  in  entrusting  us  with  the  preparation  of  this  Report, — an  honour  which  reflects 
on  our  respective  countries,  Japan,  which  has  long  followed  the  path  of  progress, 
and  which  ardently  desires  to  contribute  to  the  development  of  world-communications, 
and  Greece,  which  is  happy  to  join  in  any  useful  work  and  thus  reap  the  fruits  of  that 
civilisation  which  she  formerly  spread  so  generously  throughout  the  whole  world. 

The  PRESIDENT.  —  1  thank  the  Rapporteurs  for  the  manner  in  which  they 
have  helped  us  to  examine  and  comprehend  the  Draft  Convention. 


DISCUSSION  ON  TRANSFORMATION  OF  CONVENTION  INTO  RECOMMENDATIONS 

The  question  now  arises  as  to  what  will  be  the  final  form  of  this  Convention.  The 
Conference  will  doubtless  desire  to  hear  the  explanation  which  the  French  Delegation 
wishes  to  give  on  this  subject. 

M.  SIBILLE  (France;  speaking  in  French).  —Article  397  of  the  Treaty  of  Versailles 
reads  as  follows  : — 

Without  prejudice  to  the  special  obligations  insisted  upon  here  by  the  present  Treaty 
for  the  benefit  of  the  Allied  and  Associated  Powers,  Germany  undertakes  to  adhere  to  any 
Conventions  regarding  the  International  Regime  of  Transit,  Waterways,  Ports  or  Railways 
which  may  be  concluded  by  the  Allied  and  Associated  Powers  with  the  approval  of  the  League 
of  Nations,  within  5  years  of  the  coming  into  force  of  the  present  Treaty. 
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After  the  signing  of  this  Treaty,  a  Commission,  which  included  representatives 
of  the  different  countries,  was  appointed  at  Paris  to  study  all  the  questions  relating 
to  Transit  and  International  Transport.  In  February  1920,  the  Council  of  the  League 
of  Nations  asked  this  Commission  to  prepare  General  International  Conventions  on 
Transit,  Waterways  and  Ports,  and  if  possible  on  Railways  (i). 

Why  did  the  Council  of  the  League  of  Nations  insert  the  words  if  possible  before 
the  word  railways  in  its  resolution?  Because,  in  the  opinion  of  the  Council  of  the 
League  of  Nations,  a  General  Convention  on  Railways,  dealing  with  difficult  and  com- 
plex questions,  and  being  necessarily  composed  of  a  very  large  number  of  articles, 
should  be  preceded  by  an  enquiry,  by  considerable  research,  and  by  thorough  examina- 
tion. The  Paris  Committee  of  Enquiry  set  to  work.  It  put  before  you  a  Draft  Conven- 
tion on  Transit,  and  a  Draft  Convention  on  Waterways.  It  believed  that  it  would  be 
able  to  add  to  these  a  Draft  Convention  on  the  International  Regime  of  Railways. 
But  in  the  short  period  at  its  disposal  it  was  not  able — and  I  do  not  mean  this  as  a 
reproach— to  prepare  a  General  Convention  on  Railways,  but  it  did  produce  certain 
provisions,  several  of  which  are  only  recommendations.  I  have  carefully  read  these 
provisions.  In  company  with  the  recommendations  I  see  only  two  principles  laid 
down  in  the  Draft  Convention, — -principles  which  have  for  many  years  been  applied 
throughout  Europe.  Thus  the  contractual  provisions  of  the  Draft  submitted  to  you 
may  be  summed  up  as  the  application  to  the  whole  world  of  the  following  two 
principles  : 

(1)  As  regards  passenger  traffic,  no  distinction  shall  be  made  based  upon 
the  nationality  of  passengers,  and  as  regards  the  transport  of  goods  no  distinction 
shall  be  made  based  upon  the  commercial  origin,  point  of  departure  or  destination 
of  goods; 

(2)  There  shall  be  no  private  agreements  granting  advantages  to  certain 
consignors. 

I  repeat  that  these  two  principles  are  not  new;  they  have  for  long  been  applied 
throughout   Europe. 

The  Committee  which  you  appointed  at  once  recognised,  therefore,  that  the  Draft 
Convention  submitted  to  you  was  not  the  General  Draft  Convention  referred  to  in 
Article  379;  I  will  extract  the  following  words  from  the  Report  which  has  been 
read  (2). 

The  Convention  will  have  to  be  completed  by  the  Special  Conventions  which  will  be  singly 
concluded  between  neighbouring  States  or  railway  administrations.  Those  Special  Conven- 
tions which  will  be  based  on  principles  of  freedom  and  equality  laid  down  in  the  General 
Convention,  will  deal  with  local  conditions,  but  will  gradually  merge  together,  and  will  con- 
stitute, at  what  we  hope  will  be  no  distant  date,  the  international  code  for  railway  traffic. 

On  this  point  I  am  in  complete  agreement  with  the  Committee.  It  recognises 
that  we  have  not  been  given  the  international  code  for  railways  and  transport  which 
we  desire.  It  adds  that  this  code  must  be  prepared,  and  it  states  that,  in  order  to 
do  so,  regional  conventions  must  first  come  into  existence  between  administrative 
bodies  of  neighbouring  railways;  then,  when  all  these  regional  conventions  have  been 
concluded,  it  will  be  seen  what  are  the  principles  contained  in  these  various  regional 
conventions.  It  will  then  be  possible  to  prepare  the  international  transport  code, 
without  giving  rise  to  any  complaints  or  protests,  and  without  causing  any  difficulty. 
I  agree  with  the  Committee. 


(1)  The  text  of  the  Resolution  of  February  13th  reads  as  follows  :  — 

"The  Council  invites  the  Commission  of  Enquiry  on  Freedom  of  Communications  and  Transit, 
meeting  in  Paris  on  the  initiative  of  the  French  Government,  and  having  as  Secretary  an  official  from 
the  Secretariat  of  the  League  of  Nations  : 

"(a)  To  submit  to  the  Council  proposals  for  the  formation  of  a  permanent  organisation,  as  part 
of  the  organisation  of  the  League  of  Nations,  concerning  Communications  and  Transit; 

"(b)  To  prepare,  for  submission  to  this  organisation,  drafts  of  general  International  Conventions 
with,  regard  to  Transit,  Waterways,  Ports  and,  if  possible.  Railways; 

"(c)  Provisionally,  and  until  the  organisation  has  been  formed,  to  advise  on  questions  which  the 
Council  may  think  fit  to  submit  to  it  and  which  fall  within  the  jurisdiction  of  the  League  of  Nations, 
under  the  terms  of  Article  23  of  the  Covenant  of  the  League,  and  of  the  Articles  in  the  various  Peace 
Treaties  relating  to  Ports,  Waterways  and  Railways." 

(2)  See  preceding  page. 
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It  introduced  several  alterations  in  the  Draft  prepared  at  Paris,  but  it  reserved 
the  question  whether  all  the  ideas  which  it  approved  would  be  expressed  in  a  Convention 
or  in  a  series  of  recommendations.     This  is  what  the  report  states  (1)  : — 

The  question  whether  the  provisions  as  adopted  should  take  the  form  of  a  Convention  or 
of  a  series  of  recommendations  having  been  raised,  the  Committee  decided,  on  the  Chair- 
man's proposal,  to  refer  the  discussion  of  this  important  question  to  a  meeting  of  the  Plenary 
Conference. 

I  will  endeavour  to  show  you  that  we  should  be  wise  to  confine  ourselves  to 
making  a  series  of  recommendations.  The  General  Convention  on  the  International 
Regime  of  Railways  provided  for  in  Article  379  should  lay  down  the  general  con- 
ditions for  the  construction  and  operation  of  railways.  As  you  will  see,  this  is  a 
vast  field  which  is  opened  to  the  activity  of  those,  mark  you,  who  will  make  the 
Conventions.  But  in  Europe  part  of  the  task  has  already  been  accomplished.  By 
a  Convention  signed  at  Bern  in  1890,  the  conditions  for  international  transport  are 
fixed  and  the  rights  and  duties  of  those  who  use  the  railways  are  defined.  This  Bern 
Convention  does  not  merely  indicate  under  what  conditions  traffic  may  be  carried 
on  from  a  station  situated  in  one  State  to  a  station  situated  in  another  with  a  single 
way-bill;  it  does  not  contain  four  or  five  articles  only,  as  does  the  Draft  now  before  us. 
The  Bern  Convention  contains  61  articles,  in  addition  to  attached  regulations.  Why 
was  it  not  confined  to  the  fixing  of  the  conditions  in  which  way-bills  should  be  issued  ? 
Because  it  was  desired  that  all  international  traffic  should  be  carried  on  under  the  same 
conditions.  What  was  the  complaint  made  at  that  time  on  behalf  of  international 
commerce  ?  It  was  complained  that  when  traffic  was  carried  on  between  two  countries 
the  rules  and  regulations  for  this  traffic,  and  the  laws  to  which  it  was  subject,  varied 
according  to  the  direction  in  which  it  was  carried  out.  According  to  international 
law,  indeed,  contracts  are  regulated  by  the  law  of  the  place  in  which  they  were  made. 
Take,  for  example,  traffic  from  Belgium  to  France.  Before  the  Convention  of  1890, 
this  traffic  was  carried  on  entirely  under  Belgian  law.  Take,  on  the  other  hand,  traffic 
from  France  to  Belgium;  this  was  carried  on  wholly  under  the  conditions  laid  down 
by  French  law.  In  this  way  it  came  about  that  varying  regulations  were  applied  for 
international  traffic.  The  chief  effect  of  the  Bern  Convention  was  to  lay  down  the 
conditions  in  which  all  international  traffic  should  be  carried  on.  If  you  examine  this 
Bern  Convention  you  will  see  that  it  contains  various  provisions,  the  importance 
of  which  cannot  be  mistaken.  It  defines  what  are  the  responsibilities  incurred  by  the 
consignors  for  incorrect  declarations  or  faulty  packing,  and  by  the  railway  administra- 
tions in  case  of  loss,  damage,  loss  of  weight,  delay  in  delivery,  theft,  or  serious  fraud. 
It  defines  the  conditions  in  which  customs,  octroi  and  police  formalities  are  to  be 
carried  out,  and  lays  down  the  regulations  applicable  to  the  calculation  and  payment 
of  cost  of  transport.  It  determines  the  conditions  under  which  all  actions  brought 
against  the  railways  shall  lapse,  or  the  time-limit  within  which  they  shall  be  made. 
It  thus  forms  a  veritable  code  for  international  traffic,  regulating  the  relations  between 
carriers  and  commerce. 

The  Bern  Convention  contains  one  of  the  two  provisions  which  we  are  now  asked 
to  adopt  afresh,  and  which  it  is  intended  to  apply  throughout  the  world, — the  provision 
regarding  the  prohibition  of  private  agreements,  which  does  not  allow  advantages  to 
be  reserved  for  individual  consignors. 

The  Bern  Convention  was  to  have  been  revised  before  the  war;  the  outbreak  of  the 
war  rendered  this  impossible.  But  France  took  the  initiative  of  denouncing  the 
Bern  Convention,  and  her  example  was  followed  by  Belgium,  Roumania  and  Italy. 
The  Bern  Convention  was  denounced  by  four  Powers.  Why?  Because  these  Powers — 
France  in  particular — desire  the  Bern  Convention  to  be  completely  revised.  The 
Convention  contains  principles  which,  according  to  France,  should  be  modified. 
Amongst  these  is  the  provision  relating  to  private  treaties,  which  you  wish  to  extend 
to  the  whole  world.  But,  you  will  say,  does  France  now  wish  to  tolerate  private 
treaties?  And  you  might  add  :  In  all  charters  granting  concessions  you  forbade 
your  big  railway  companies  to  conclude  these  special  agreements;  surely  you  will 


(1)  See  p.  115, 
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• 
not  now  ask  for  them  to  be  authorised  ?     No,  we  do  not  ask  for  that,  but  we  wish  this 
prohibition  to  be  observed  everywhere.     We  desire  this  provision,  which  you  wish 
to  extend  to  the  whole  world,  to  be  at  least  interpreted  in  the  same  manner  by  all 
railway  administrative  bodies,  by  all  the  contracting  States. 

I  will  explain.  In  France,  as  we  have  said,  we  consider  that  commerce  should 
not  be  protected  by  railway  tariffs,  and  we  claim  that  industry  and  commerce  should 
be  protected  only  by  customs  tariffs.  I  am  in  a  position  to  remind  you  of  these  princi- 
ples. When  I  had  the  honour  to  prepare  a  Report  on  the  Treaty  of  Versailles,  1  said  : 
Here  is  the  policy  which  we  follow  in  France ;  we  will  not  have  railway  tariffs  protecting 
industries.  In  other  countries  this  is  not  so,  and  if  you  have  read  the  Green  Book 
carefully  you  must  have  noticed  that  certain  countries  claim  that  they  can  protect 
national  industries  by  means  of  railway  tariffs.  What  actually  happens?  In  every 
country  the  charges  levied  are  announced  by  means  of  tariffs  which  are  posted  up  and 
published,  and  regularly  approved  by  the  State;  but  in  certain  countries  again,  in  order 
to  protect  national  industries,  a  bonus  or  rebate  is  granted,  at  the  end  of  the  year, 
to  important  consignors.  We  do  not  wish  this  to  take  place,  and  we  desire  that  the 
article  which  you  wish  to  apply  to  the  whole  world  should  be  applied  in  the  same 
manner  everywhere. 

M.  NEUJEAN  (Belgium;  speaking  in  French).  —  That  is  what  we  ask. 

M.  SIBILLE  (France;  speaking  in  French).  —  If  that  is  what  you  ask,  the  article 
must  be  modified.  An  example  has  been  furnished  on  the  other  side  of  the  Atlantic. 
If  I  am  rightly  informed,  a  law  on  international  traffic  and  railways  was  recently 
passed  in  the  United  States.  Private  agreements  were  prohibited,  as  has  been  done 
by  you;  but  care  was  taken  to  add  what  was  allowed  and  what  was  expressly  forbidden 
after  this  general  prohibition  which  you  wish  to  incorporate  in  the  International 
Railway  Code.  You  may,  perhaps,  say  to  me,  "Let  us  come  to  an  agreement !  Pro- 
pose an  amendment !     Complete  this  article  as  you  wish..." 

M.  POLITIS  (Greece,  Rapporteur;  speaking  in  French).  —  We  do  not  agree  at  all. 

M.  SIBILLE  (France;  speaking  in  French).  —  Do  you  not  agree  with  me  as  regards 
the  interpretation  of  this  article?  Do  you  wish,  then,  to  retain  the  power  to  grant 
rebates  ? 

M.  POLITIS  (Greece,  Rapporteur;  speaking  in  French).  —  Not  at  all. 

M.  SIBILLE  (France;  speaking  in  French).  — Then  you  must  explain  your  meaning. 
I  say  that  with  the  text  which  you  submit  there  are  States — I  do  not  say  that  yours  is 
among  them — there  are  railway  administrations  which  grant  rebates. 

M.  POLITIS  (Greece,  Rapporteur;  speaking  in  French).  • — Then  they  are  in  the 
wrong. 

M.  SIBILLE  (France;  speaking  in  French).  —  They  may  be,  but  the  fact  remains. 
I  say,  "There  is  the  evil,  and  the  remedy  which  you  propose  is  inadequate".  You  will 
reply,  "Propose  an  amendment;  we  will  accept  it,  and  we  will  agree".  No.  Why? 
Because  you  put  before  me  a  provision  which  is  contained  in  the  Bern  Convention. 
But  this  Convention  is  to  be  revised  and  recast  in  the  conditions  laid  down  by  the 
Treaty  of  Versailles.  We  cannot  carry  out  that  revision  here.  These  are  the  condi- 
tions in  which,  according  to  Article  366  of  the  Treaty  of  Versailles,  the  revision  must 
be  effected  : 

From  the  coming  into  force  of  the  present  Treaty  the  High  Contracting  Parties  shall 
renew,  in  so  far  as  concerns  them,  and  under  the  reserves  indicated  in  the  second  paragraph 
of  the  present  Article,  the  conventions  and  arrangements  signed  at  Bern  on  October  14th, 
1890,  September  20th,  1893,  July  16th,  1895,  June  16th,  1898,  and  September  19th,  1906, 
regarding  the  transportation  of  goods  by  rail. 
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If  within  five  years  from  the  date  of  the  coming  into  force  of  the  present  Treaty  a  new 
convention  for  the  transportation  of  passengers,  luggage,  and  goods  by  rail  shall  have  been 
concluded  to  replace  the  Bern  Convention  of  October  14th,  1890,  and  the  subsequent  addi- 
tions referred  to  above,  this  new  convention  and  the  supplementary  provisions  for  interna- 
tional transport  by  rail  which  may  be  based  on  it  shall  bind  Germany,  even  if  she  shall  have 
refused  to  take  part  in  the  preparation  of  the  convention  or  to  subscribe  to  it.  Until  a  new 
convention  shall  have  been  concluded,  Germany  shall  conform  to  the  provisions  of  the 
Bern  Convention  and  the  subsequent  additions  referred  to  above,  and  to  the  current  sup- 
plementary provisions. 

This  article  is  categoric;  it  says,  "If  you  wish  to  alter  the  text  of  the  Bern  Conven- 
tion, you  shall  do  so,  not  by  means  of  this  General  Convention  provided  for  in  Article  379 
but  by  Conventions  between  States  which  are  parties  to  the  Bern  Convention,  and 
following  the  invitations  sent  out  by  the  Swiss  Federal  Council,  which,  according  to 
custom,  will  transmit  to  you  all  the  documents  collected  by  the  International  Office". 
That  is  what  is  laid  down  in  the  Treaty  of  Versailles. 

France  is  a  great  Power;  she  has  colonies,  her  authority  extends  beyond  Europe. 
As  regards  Europe  I  am  quite  prepared  to  agree  to  the  prohibition  of  private  agree- 
ments, but  as  regards  railways  situated  outside  Europe,  I  cannot  do  so.  Those  of 
our  colleagues  who  represent  countries  outside  Europe  may  tell  you  that  outside 
Europe  it  is  impossible  to  build  railways  under  the  same  conditions  as  in  Europe. 
They  will  add  that  it  is  usually  necessary  to  admit  these  very  private  agreements 
which  you  wish  to  prohibit.  They  will  also  tell  you  that  if  the  Convention  is  adopted, 
you  may  render  it  impossible  to  build  any  new  railways  outside  Europe. 

I  will  add  that  for  my  own  part  I  cannot  enter  into  the  obligation  to  apply  the 
Convention  now  before  us  from  one  day  to  another,  not,  be  it  noted,  to  the  railways 
of  Continental  France,  but  to  French  railways  outside  Europe.  Why?  Because 
France  is  bound  by  treaties  granting  concessions,  and  because  she  cannot  add  fresh 
obligations  to  those  which  have  already  been  laid  down  and  limited  by  the  charters  of 
the  concessions. 

M.  NEU  JEAN  (Belgium ;  speaking  in  French).  —  But  if  I  understand  the  Convention 
aright  these  treaties  are  to  be  respected  ? 

M.  SIBILLE  (France;  speaking  in  French).  —  No,  since  you  completely  prohibit 
them  when  you  say  that  henceforth  there  shall  be  no  more  treaties.  If  these  treaties  are 
respected  you  must  prove  it.  Are  all  existing  treaties  to  be  respected?  If  so,  this 
must  be  stated,  and  I  cannot  see  any  such  statement  when  I  read  through  your  Conven- 
tion. Moreover,  tradition  should  be  complied  with;  we  should  not  make  an  Interna- 
tional Convention  relating  to  Railways  without  taking  into  account  the  position  of  the 
railway  administrations.  In  the  Report  there  is  a  statement  which  is  very  true.  It 
is  that  the  General  Convention  on  International  Railway  Transport  shall  be  preceded 
by  regional  conventions  which  will  be  concluded  between  neighbouring  rail wayad min- 
istrations. This  has  always  been  the  procedure  followed.  Take,  for  example,  the 
Bern  Convention  to  which  I  have  referred.  This  Convention  was  signed  by  a  certain 
number  of  States.  Did  these  States  undertake  to  impose  the  conditions  of  the  Bern 
Convention  on  all  their  railways?  Not  at  all.  Some  of  them  had  granted  concessions 
to  railways,  and  were  not  in  a  position  to  undertake  to  impose  on  these  the  obligation 
to  carry  on  international  transport  traffic,  from  one  day  to  another,  under  the  condi- 
tions laid  down  in  the  Bern  Convention.  They  might  have  done  so  by  resorting  to 
their  right  of  sovereignty.  But  they  would  have  been  open  to  claims  for  compensation 
for  loss,  and  claims  arising  from  cancelled  contracts. 

If  you  examine  the  Bern  Convention,  you  will  see  that  it  is  only  applicable  to  those 
railway  lines  which  are  indicated  by  the  contracting  States.  This  Convention  does  not 
come  into  play  on  all  French  railway  systems,  nor  on  all  the  railway  lines  of  the  States 
which  signed  it,- — it  applies  only  to  the  lines  mentioned  in  an  Annex.  I  ask  you  to  take 
a  similar  course,  not  to  make  a  General  Convention  on  Transport  without  having 
consulted  the  principal  interested  parties,  that  is  to  say,  the  railway  administrations. 
It  is  for  this  reason  that  I  ask  you  to  confine  yourselves  to  adopting  the  method  of 
recommendation.     I  see  before  me  M.  Lankas,  whom  I  have  known  for  a  long  time, 
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saying,  "You  are  wrong;  you  ought  to  accept  this  Convention  which  I  prepared  at  Paris 
with  the  Commission  of  Enquiry".  I  reply  to  M.  Lankas,  that  I  prefer  to  take  as  a 
text  another  Convention  with  which  he  is  quite  familiar, — a  very  recent  Convention  on 
Transport  Traffic  hetween  Czecho-Slovakia  and  France.  You  will  find  there,  as  you 
will  see,  very  detailed  directions  concerning  the  policy  of  France  with  regard  to  inter- 
national railways  and  transport.  France  wishes  to  facilitate  international  transport; 
she  has  signed  the  Bern  Convention,  and  she  will  shortly  go  to  Bern,  or  elsewhere,  to 
sign  a  new  convention  on  international  transport,  that  is  to  say  to  bring  the  Bern 
Convention  into  complete  accord  with  the  present  situation.  France  has  already 
taken  steps  to  assure  the  application  of  the  Bern  Convention  as  soon  as  possible.  The 
Treaty  which  I  have  read- — -the  Treaty  of  Versailles — states  in  fact  in  Article  366  that  the 
Bern  Convention  will  continue  to  govern  international  transport;  but  the  force  of  cir- 
cumstances is  stronger  than  all  treaties  and  all  Conventions.  In  spite  of  the  Treaty 
of  Versailles  the  Bern  Convention  is  not  applicable,  and  cannot  be  applied,  on  account 
of  the  conditions  of  the  railways  in  Europe.  But  France  is  anxious  to  assure  the  appli- 
cation of  the  Bern  Convention  as  soon  as  possible,  and  a  Conference  of  railway  directors 
was  held  at  Paris  with  a  view  to  deciding  as  to  what  measures  should  be  taken  on  a 
provisional  temporary  basis  to  facilitate  the  application  of  the  Bern  Convention.  I 
had  the  honour  to  preside  at  this  Conference,  on  which  sat  several  members  of  the 
present  one.  We  wish  to  revise  the  Bern  Convention  as  soon  as  possible,  and  as  it 
cannot  come  into  force  at  once,  we  wish  to  add  temporary  provisions  in  order  that 
international  traffic  should  be  facilitated  as  soon  as  possible.  You  will  find  this, 
indeed,  expressed  in  Article  1  of  the  Convention  between  France  and  Czecho-Slovakia. 
This  article  reads  as  follows  : 

Goods  traffic  between  France  and  Czecho-Slovakia  shall  be  carried  on  under  the  regime 
of  the  Bern  Convention,  on  the  basis  of  an  agreement  which  will  be  concluded  between  the 
participating  administrative  bodies  and  railway  companies.  This  agreement  shall  take  account 
of  the  present  traffic  difficulties  and  shall  in  particular  lay  down  an  obligation  upon  con- 
signors to  notify  in  the  waybill  all  the  frontier  stations  through  which  the  consignments  are 
to  pass. 

Other  articles  follow.  Note  that  this  is  a  Convention  between  France  and  Czecho- 
slovakia. Do  the  States  concerned  undertake  that  international  traffic  shall  at  once 
be  carried  on  under  certain  definite  conditions?  No;  they  know  that  in  the  matter 
of  international  transport  nothing  can  be  done  without  the  assent  and  the  agreement 
of  the  railway  administrations.  The  two  States,  therefore — France,  which  I  represent, 
and  Czecho-Slovakia,  which  is  here  so  ably  represented  by  my  eminent  colleague 
M.  Lankas — -declared  in  this  Convention  that  the  railway  administrations  would  be 
invited  to  carry  on  traffic  under  certain  defined  conditions,  because  these  two  States 
recognise  that  they  could  do  no  more  than  make  recommendations. 

I  would  beg  you  to  follow  the  example  of  the  authors  of  this  Convention.  It  is  one 
of  the  latest  international  conventions  concerning  railway  traffic.  Follow  the  direc- 
tions which  they  give  you,  be  as  far-seeing  and  cautious  as  the  authors  of  this  Conven- 
tion, and  say,  "Yes,  we  intend  to  facilitate  international  traffic,  and  we  invite  all  the 
Governments  to  send  representatives  as  soon  as  possible  to  Conferences  which  will  be 
held  for  this  very  purpose  of- settling  questions  of  international  traffic, — goods  traffic, 
passenger  traffic,  interchange  of  stock".  To  repeat  an  idea  expressed  by  M.  Lankas 
at  the  beginning  of  this  discussion,  a  conference  is  also  essential  in  order  to  assure  as 
soon  as  possible  uniform  regulations  to  govern  all  railway  systems. 

We  agree  on  this  point,  but  we  do  not  go  any  further.  Believe  me,  if  you  were  to 
do  so,  you  would  lay  yourselves  open  to  the  charge  of  disturbing — wantonly  disturbing 
— the  operation  of  railways  situated  outside  Europe,  and  also  to  that  of  failing  to 
observe  scrupulously  the  provisions  of  the  Treaty  of  Versailles.  This  Treaty  reserves 
the  task  of  ascertaining  what  changes  are  to  be  made  in  the  Bern  Convention,  not  for 
a  conference  organised  by  the  League  of  Nations,  but  for  conferences  to  be  held  at  the 
instance  of  the  Swiss  Federal  Council.  These  are  the  observations  which  I  have  the 
honour  to  submit  to  the  Conference,  and  of  which  1  trust  it  will  take  note. 

M.  POLITIS  (Greece,  Rapporteur ;  speaking  in  French).  —  Mr.  Chairman,  I  am  about 
to  speak  not  as  Rapporteur  but  as  the  Delegate  of  Greece,     In  spite  of  the  eloquence 
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of  the  Delegate  of  the  French  Republic,  I  must  confess  that  he  has  surprised  me,  I  may 
even  say  disagreeably  surprised  me.  And  my  surprise  is  the  greater  because  it  was  at 
the  instance  and  at  the  invitation  of  the  French  Government  that  the  Commission  of 
Enquiry  on  Freedom  of  Communications  and  Transit,  on  which  I  had  the  honour  to 
sit,  met  at  Paris  in  October  1919  (and  not  in  February  1920),  under  the  chairmanship 
of  my  eminent  friend  and  comrade  M.  Claveille,  at  that  time  Minister  of  Public  Works, 
in  order  to  prepare  the  Conventions  now  before  you.  The  French  Delegation,  which 
had  prepared  the  preliminary  Draft  Conventions,  and  which,  after  long  deliberations, 
during  which  it  made  every  effort  and  expended  all  its  energy  to  save  and  retain  the 
most  important  of  the  principles  which  it  had  laid  down,  finally  adopted  them, — the 
French  Delegation,  I  say,  was  composed  of  M.  Chargueraud ,  whose  absence  from  this  Con- 
ference we  all  regret,  M.  Colson,  Councillor  of  State,  and  the  eminent  Professor  Andre 
Weiss.  The  French  Government,  therefore,  delegated  to  this  Commission  of  Enquiry 
men  who  were  universally  recognised  as  authorities  on  the  subject.  A  proof  of  the 
importance  which  it  attached  to  the  preparation  and  conclusion  of  the  Conventions 
with  which  we  are  now  dealing  is  the  fact  that  the  French  Delegation  on  that  Commis- 
sion, unlike  the  other  delegations,  remained  in  constant  touch  with  its  Government. 
It  cannot  be  claimed,  therefore,  that  it  did  not  act  in  agreement  with  the  French 
Government.  All  the  States  invited  had  no  hesitation  in  accepting  the  invitation  of 
the  French  Government,  and  in  sending  their  delegates  from  the  four  quarters  of  the 
globe  to  collaborate  with  their  French  colleagues,  and  that  at  the  cost  of  considerable 
financial  sacrifice.  Remember  that  our  work  began  in  October  1919  and  did  not  end 
until  1920.  If  these  States  did  this  it  was  because  they  had  become  convinced  that 
the  task  in  which  they  had  been  called  upon  by  France  to  take  a  part  could  not  but  be 
both  useful  and  necessary  for  all.  If,  to-day,  44  States,  in  reply  this  time  to  the  invi- 
tation of  the  League  of  Nations,  have  sent  representatives  to  the  Barcelona  Conference, 
at  the  cost  of  numerous  sacrifices,  it  was  certainly  not  with  the  intention  of  destroying 
what  had  been  created,  or  of  adopting  more  or  less  visionary  recommendations,  but 
to  discuss  and  conclude  Conventions. 

In  these  circumstances,  to  what  are  we  to  attribute  the  coup  de  theatre  which  we  have 
just  witnessed?  What  are  the  new  facts  which  have  led  the  French  Delegation  to  go 
back  upon  what  the  French  Government  so  successfully  began,  even  most  commendably 
taking  the  initiative?  The  Delegate  of  the  French  Republic  has  not  revealed  these 
facts  to  us.  The  arguments  which  he  adduced  in  support  of  the  new  position  adopted 
by  the  French  Delegation  cannot  constitute  fresh  facts,  nor  can  they  be  maintained 
by  anyone  who  is  in  a  position  to  discuss  railway  questions.  I  do  not  dispute  the  right 
of  any  delegation  to  maintain  any  view  which  it  considers  to  be  in  conformity  with 
the  interests  of  the  country  which  it  represents,  but  in  the  case  of  the  country  to  whose 
appeal  we  have  responded,  around  whom  we  had  rallied,  and  with  whom  we  have 
launched  out  in  a  definite  direction,  I  venture  to  think  that,  if  only  to  be  able  to  state 
our  own  case,  we  have  the  right  to  ask  it  what  are  the  reasons  which  have  led  it  to  detach 
itself,  alone,  from  our  party,  while  leading  some  of  us  in  a  totally  different  direction. 

I  will  not  dwell  further  upon  this  point.  I  raised  it  merely  in  order  to  justify  the  atti- 
tude which  we  took  up  in  the  past,  and  that  which  we  will  have  to  adopt  here.  It  was 
to  the  invitation  of  the  French  Government  that  we  replied,  we  collaborated  with  its 
Delegation  and,  following  its  guidance,  we  prepared  the  Draft  Conventions  now  before 
us.  When  we  separated  in  June  1920,  and  returned  to  our  own  countries,  we  undertook 
mutually  to  support  these  Draft  Conventions  before  our  Governments,  and  in  our  own 
case  we  pleaded  that  as  France,  Great  Britain  and  all  the  other  Great  Powers,  whose 
interests  are  more  important  than  those  of  Greece,  had  already  adopted  these  Drafts 
in  principle,  there  was  no  reason  why  our  country  also  should  not  adopt  them. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  Hear,  Hear! 

M.  POLITIS  (Greece,  Rapporteur;  speaking  in  French).  —  ...and  we  therefore  came 
here,  authorised  and  firmly  resolved  to  adopt  these  Conventions  finally,  with  certain 
slight  alterations  which  we  had  been  instructed  to  introduce  into  them,  and  of  course 
so  long  as  they  were  not  modified  to  any  appreciable  extent. 
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M.  SIBILLE  (France;  speaking  in  French).  —  I  note,  not  without  surprise,  but  with 
satisfaction,  that  the  Rapporteur  made  no  attempts  to  reply  to  the  arguments  which 
I  expounded  to  you.  I  said,  "If  you  make  this  Convention,  which  will  in  reality  revise 
the  Bern  Convention,  you  will  not  be  conforming  to  Article  366  of  the  Treaty  of  Ver- 
sailles. Why?  Because  Article  379  does  provide  an  International  Regime  for  Rail- 
ways which  will  be  made  under  the  supreme  direction  of  the  League  of  Nations.  That 
is  the  very  reason  why  you  are  at  present  dealing  with  the  question  of  international 
railway  traffic.  But  Article  366  formally  reserves  for  the  signatory  Powers  of  the 
Treaty  of  Bern,  assembled  following  the  action  of  the  Swiss  Federal  Council,  the  duty 
of  modifying,  if  necessary,  the  provisions  adopted  in  1890  at  Bern. 

The  argument  which  I  presented  remains  unaffected.  There  is  yet  another.  I 
said  that  you  could  not  lightly  apply  to  all  the  railways  of  the  world  this  provision  of 
the  Bern  Convention  which  I  accepted,  which  I  still  accept,  and  which  I  should  like 
to  maintain  for  continental  France,  but  which  appears  to  me  impossible  of  application 
outside  Europe.  You  have  not  replied  to  this  argument.  I  put  forward  another 
argument,  and  I  now  repeat  it.  I  wish  to  go  to  Bern;  I  wish  to  go  to  a  conference  at 
which  the  signatories  of  the  Bern  Convention  are  to  be  assembled,  because  the  provision 
that  you  wish  to  apply  to  the  whole  world  is  not  applied  everywhere  in  the  same  manner. 
There  are  ambiguities  which  must  be  removed.  We  must  know  clearly  what  it  means, 
and  I  will  explain. 

I  think  that  in  all  countries — in  France  at  any  rate —  there  are  railway  tariffs  appli- 
cable to  home  traffic,  that  is  to  say,  traffic  carried  on  from  a  station  situated  on  the 
territory  of  a  State  to  another  station  situated  on  the  territory  of  the  same  State. 
Then  there  are  export  tariffs,  which  are  quite  different.  For  these,  in  the  interest  of 
international  commerce,  substantial  reductions  are  granted.  There  are  transit  tariffs. 
We  have,  indeed,  spoken  a  great  deal  of  freedom  of  transit,  but  in  certain  parts  of 
Europe  it  is  a  question  of  who  will  secure  transit,  and  railway  administrations  some- 
times have  recourse  to  more  or  less  doubtful  methods  in  order  to  secure  transit  traffic 
for  themselves.  Some  transit  tariffs,  again,  are  extremely  rigid.  Local  tariffs,  export 
tariffs,  transit  tariffs  are  approved  by  the  supreme  authorities;  in  France,  for  example, 
they  are  approved  by  the  Minister  of  Public  Works,  are  published,  and  are  familiar 
to  all.     All  may  claim  the  benefit  of  them. 

What  are  you  doing  when  you  attempt  to  prohibit  private  agreements?  This  is 
not  at  all  the  abolition  of  export  tariffs  or  of  transit  tariffs ;  it  is  a  totally  different  matter. 
What  a  railway  administration  is  forbidden'to  do  is  to  say  to  a  consignor,  "If  you  give 
us  goods  to  forward,  you  shall  have  special  privileges.  I  shall  not  apply  to  you  in  all 
its  rigour  the  tariff  which  has  been  published  and  posted  up".  This  is  prohibited,  and 
please  notice  that  in  France  this  provision  is  included  in  our  own  tariff  scales.  It  was 
also  prohibited  at  Bern.  Why?  Because  we  do  not  intend  a  railway  administration 
to  favour  one  manufacturer  at  the  expense  of  another  manufacturer  of  the  same  coun- 
try. That  is  what  is  forbidden.  That  is  what  is  meant  by  private  agreements.  In 
France  we  apply  this  provision  with  the  utmost  strictness.  You  have  asked  why 
France  first  of  all  accepted  this  proposal  and  now  makes  reservations?  I  will  tell  you 
the  exact  reason.  At  the  end  of  January  1921  the  railway  administrations  learned 
that  other  railway  administrations  were  not  interpreting  as  they  did  this  article  which 
you  wish  to  introduce  into  the  International  Convention.  Certain  railway  administra- 
tions are  saying,  "We  are  applying  the  provision  which  prohibits  private  agreements 
when  we  require  a  consignor  to  pay  the  charge  laid  down  in  this  tariff",  and  they  claim 
that  at  the  end  of  a  year  they  may  grant  certain  bonuses  and  rebates  to  certain  large 
consignors.     You  protest  against  this;  you  say  it  is  not  possible... 

M.  POLITIS  (Greece,  Rapporteur;  speaking  in  French).  —  It  is  possible. 

M.  SIBILLE  (France;  speaking  in  French).  —  My  dear  sir,  that  is  why  we  have 
changed.  A  letter  was  brought  to  us  in  January  1921.  I  have  no  wish  to  denounce 
any  individual  State  here;  I  will  merely  read  this  letter  and  show  you  that  what  I  tell 
you  is  the  absolute  truth.     The  letter  reads  as  follows  : 

In  order  to  enable  you  to  forward  your  large  traffic  in  metallurgical  products  on  our  line, 
we  bring  to  your  notice  below  the  reduced  prices  which  we  are  prepared  to  offer  you  by  way 
of  rebate  for  your  consignments  as  from  the  20th  of  the  present  month. 
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The  letter  adds  : 

Requests  for  rebates  are  to  be  addressed  to  our  Rebate  Department,  together  with  the 
relevant  transport  documents,  within  a  period  of  one  year. 

That  is  what  happens,  and  we  wish  it  to  slop. 

You  spoke  of  M.  Colson.  I  do  not  know  whether  M.  Colson  approved  of  this  Green 
Book  commentary... 

M.  POLITIS  (Greece,  Rapporteur;  speaking  in  French).  —  It  was  he  who  prepared  it. 

M.  SIBILLE  (France;  speaking  in  French).  —  ...but  1  do  know  that  M.  Colson; 
when  he  heard  of  the  letter  to  which  I  have  alluded,  said  to  me,  "Above  all,  my  dear 
friend,  do  not  sign  any  Convention,  because  this  provision  which  it  is  intended  to  intro- 
duce into  international  law  must  be  revised,  and  must  not  be  inserted  in  any  Convention 
signed  at  Barcelona.  If  it  were,  when  we  go  to  Bern  or  elsewhere  to  raise  the  same 
question,  we  shall  be  told  that  we  were  forestalled,  as  the  question  was  settled  at  Barce- 
lona. We  should  undoubtedly  be  told  that  the  signature  of  France  was  written  on  a 
Convention  which  enacted  that  no  alteration  should  be  introduced  into  Article  11  of 
the  Bern  Convention,  and  we  should  be  obliged  to  comply"'.  We  do  not  wish  this 
argument  to  be  brought  up  against  us.  We  intend  to  reserve  all  freedom  of  action, 
and  I  am  therefore  authorised  by  my  Government,  which  has  consulted  all  competent 
men  in  France  on  the  subject,  to  oppose  most  categorically  the  conclusion  here  of  a 
Convention. 

The  idea  expressed  by  the  Rapporteur  is  a  very  good  and  clear  one,  and  I  approve 
it.  Change  your  first  three  articles, — I  accept  them.  My  whole  argument  bears  upon 
Article  4 ;  as  it  contains  contractual  provisions,  alter  it.  Say  that  it  would  be  desirable 
for  the  contracting  parties  to  adopt  certain  provisions  and  apply  certain  tariffs  on  their 
railway  systems;  we  will  agree,  and  there  will  be  unanimity  on  the  point.  But  we 
cannot  go  further,  and  I  declare  on  my  soul  and  conscience  that  if  you  were  to  decide 
otherwise,  this  Convention  would  not  receive  the  approval  of  France,  and  in  any  case 
I  should  reserve  the  right  to  attack  it  in  other  quarters,  as  I  have  attacked  it  here. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  The  Italian  Delegation  greatly  regrets 
that  it  cannot  share  the  view  of  the  French  Delegation.  We  maintained  that  in 
Articles  1,  2  and  3  of  the  Green  Book  Draft  it  was  necessary  to  change  the  words  The 
High  Contracting  Parties  agree  to  recognise  as  highly  desirable,  and  to  say  undertake  to 
adopt.  We  are,  therefore,  only  acting  consistently  when  we,  to  our  great  regret,  vote 
against  the  French  proposal.  We  firmly  believe  that  it  would  not  be  in  keeping  with 
the  task  which  the  League  of  Nations  is  now  rightly  undertaking  throughout  the  world 
to  transform  into  mere  Recommendations  a  Convention  which  we  prepared  with  so 
much  trouble  and  care,  under  the  auspices  of  the  League  of  Nations.  If  we  accepted 
the  suggestion  made  to  us  by  the  French  Delegation,  would  there  not  be  reason  to  fear 
that  the  other  Convention — that  on  Navigable  Waterways — which  has  given  rise  to 
so  much  discussion,  may  share  the  same  fate  also  and  become  in  its  turn  a  series  of 
Recommendations?  If  that  happened,  what  would  remain  of  our  work?  In  face  of 
the  problems  which  are  vital  to  the  revival  of  normal  international  life,  we  should  be 
giving  an  impression  of  impotence  which  I  think  it  would  be  undesirable  to  give,  and 
we  should  be  placing  weapons  in  the  hands  of  enemies  of  the  League  of  Nations,  enemies 
who,  as  our  eminent  Chairman  said  the  other  day,  are  always  on  the  watch  against  it. 

M.  BARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  The  Brazilian  Dele- 
gation took  up  a  very  definite  attitude  in  the  Committee  which  dealt  with  the  Draft 
Convention  on  Railways.  It  considers  that  it  is  in  the  interests  of  South  America  that 
this  Convention  should  be  changed  to  a  series  of  Recommendations,  and  in  that  it  is 
in  complete  agreement  with  the  views  so  clearly  expressed  by  the  Delegate  of  France. 
I  regret  to  be  obliged  to  return  once  again  to  a  subject  which  was  discussed  at  such 
length  in  Committee,  but  1  must  state  that,  as  far  as  we  are  concerned,  we  laid  stress 
on  the  fact  that  in  South  America  railways  are  still  in  the  period  of  construction,  that 
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the  regimes  in  the  various  countries  differ  very  considerably,  that  as  regards  Chile, 
Brazil,  Venezuela  and  Paraguay,  for  example,  there  is  hardly  any  similarity  between 
the  laws.  As  regards  the  provisions  of  Article  5,  although  we  apply  within  Brazil  the 
whole  of  the  principles  laid  down  therein,  I  do  not  think  that  South  America  can  adopt 
them  in  so  categorical  a  form  as  is  indicated  here. 

The  Italian  Delegate  has  alluded  to  the  Convention  on  Navigable  Waterways,  and 
if  1  understood  him  aright  he  expressed  the  fear  that  that  Convention  may  suffer  the 
same  fate  as  that  now  before  us.  I  do  not  know  whether  this  fear  is  well-founded.  As 
regards  navigable  waterways,  the  problem  is  notably  different;  it  deals  with  laws  which 
were  drawn  up  many  years  ago  and  which  have  merely  to  be  rendered  clearer  and  more 
uniform.  Moreover,  on  this  subject  we  had  an  important  precedent,  the  Congress  of 
Vienna. 

As  regards  railways  the  matter  is  quite  different.  In  Europe  the  regime  of  railways 
may  be  said  to  be  in  its  maturity;  in  South  America  it  is  only  in  its  infancy.  Even 
on  the  question  ol  tariffs  there  are  considerable  differences,  both  in  theory  and  practice, 
not  only  as  between  one  country  and  another,  but  between  different  parts  of  the  same 
country.  How  could  we  accept  so  definite  an  obligation  for  a  regime  which  is  only  at 
the  beginning  of  its  evolutionary  process?  For  this  reason,  returning  to  the  proposal 
which  we  made  at  the  time  when  the  Italian  amendment  to  Article  1  was  discussed, 
we  consider  that  this  Convention  should  logically  be  tranformed  to  Becommendations. 

The  Delegate  of  France  has  told  us  that  his  country,  and  probably  the  other  coun- 
tries also,  could  accept  Article  4  if  it  were  drafted  in  such  a  way  as  to  possess  clearly 
the  character  of  Becommendations  and  not  of  an  obligation.  I  entirely  agree  with 
him,  and  1  would  add  that  in  this  case  logic  itself  bids  us  transform  the  Draft  Conven- 
tion into  a  series  of  Becommendations.  A  number  of  articles  which,  taken  together, 
form  nothing  more  than  Becommendations,  cannot  be  a  contract,  a  formal  engagement 
binding  upon  States,  which  it  is  customary  to  call  a  Convention.  Articles  1,  2  and  3, 
and  even  4,  contain  a  series  of  Becommendations  and  desires,  and  we  can  reasonably 
accept  these  Becommendations  and  desires  only  in  the  form  of  an  act  entitled  Recom- 
mendations and  not  Convention.  I  therefore  ask  the  Conference,  in  conformity  with 
the  proposal  submitted  to  the  Committee  during  the  discussion  of  Article  1,  to  change 
this  Draft  Convention  to  a  series  of  Becommendations.  This  will  in  no  way  prejudge 
our  attitude  towards  the  Convention  on  Transit  and  the  Convention  on  Navigable 
Waterways. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  regret  that  from  the  very 
beginning  of  the  discussions  on  the  Bailways  Convention  I  have  been  unable  to  share 
the  view  of  the  French  Delegation,  and  in  particular  that  of  M.  Sibille.  I  regret  it 
even  more  to-day,  when  in  the  course  of  his  brilliant  speech  he  spoke  so  kindly  of  me. 
I  must  nevertheless  engage  in  controversy  with  him,  because  I  cannot  possibly  leave 
Barcelona  with  Becommendations  in  place  of  a  Convention.  1  cannot  understand 
why,  in  a  practical  sphere  of  such  importance  as  that  of  international  traffic,  it  is  impos- 
sible to  establish  a  Convention. 

Before  stating  my  arguments  in  favour  of  the  Convention  I  think  I  must  say  a  few 
words  in  reply  to  what  was  said  by  the  French  Delegate.  My  task  will  not  be  a  very 
difficult  one,  because  I  do  not  think  that  he  has  adduced  any  arguments  against  the 
system  of  Conventions,  especially  in  his  first  speech.  1  n  his  second  speech  he  attempted 
to  prove  the  impossibility  of  making  a  Convention  with  the  Treaty  of  Peace  as  a  basis, 
Article  366  of  which,  he  says,  states  that  a  Bailway  Convention  must  not  be  made 
because  that  article  binds  the  contracting  parties  to  adhere  to  the  Bern  Convention. 
This  argument  does  not,  appear  to  me  to  be  conclusive.  As  a  matter  of  fact  the  Treaty 
of  Peace  and  the  Convention  at  Bern  have  nothing  in  common  with  the  General  Conven- 
tion on  Bailways.  It  is  therefore  needless  to  put  to  us  the  question  whether,  in  accord- 
ance with  the  terms  of  Article  366  of  the  Treaty  of  Peace,  we  should  make  a  Conven- 
tion or  a  Becommendation.  The  meaning  of  the  Treaty  of  Peace  is  simply  that  the 
Convention  of  Bern,  which  has  been  denounced  by  France,  must  be  renewed.  I  may 
add  that  the  denunciation  of  the  Bern  Convention  by  France  and  certain  other  Stales 
has  given  rise  to  great  difficulties.  The  authors  of  the  Treaty,  therefore,  considered 
it  necessary  to  say  in  Article  366  that  the  high  Contracting  Parties  wished  to  renew 
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the  Convention  of  Bern,  and  at  the  same  time  that  Germany  was  obliged  to  adhere 
to  the  existing  Bern  Convention  and  to  the  Convention  which  would  succeed  it.  But 
in  these  articles  the  Treaty  in  no  way  refers  to  a  General  Convention  on  Railways.  If 
we  conclude  this  Convention  we  shall  not  be  contravening  the  terms  of  the  Treaty  of 
Peace.  The  French  Delegation  is  confusing  the  General  Convention  with  the  Bern 
Convention;  it  forgets  that  the  Bern  Convention,  though  of  great  importance  for  inter- 
national traffic,  does  not  regulate  more  than  a  small  portion  of  it, — the  relations 
between  the  public  and  the  railways  as  regards  the  obligation  to  carry,  and  also  various 
relations  regarding  the  financial  side  of  appeals  between  railways  in  respect  of  through 
traffic.  It  does  not  regulate  the  international  regime  as  a  whole ;  in  this  respect  it  is 
inadequate,  and  it  must  be  supplemented  by  other  Conventions,  in  particular  by  Con- 
ventions regulating  the  technical  operation  of  railways. 

I  now  pass  to  the  arguments  drawn  by  M.  Sibille  from  the  clause  of  Article  4  on 
private  agreements.  At  Paris  we  included  this  clause  in  the  Draft  Convention  after 
having  studied  the  Bern  Convention.  We  thought  that  as  this  provision,  which  deals 
with  equality  of  treatment  between  railway  administrations  and  not  between  States, 
has  been  in  force  for  fifty  years,  and  as  it  has  rendered  valuable  services  and  is  generally 
recognised,  it  would  be  desirable  to  include  it  in  our  Convention.  This  clause  concern- 
ing private  agreements  is,  however,  not  the  most  important  one.  I  have  just  discussed 
the  matter  with  certain  delegates,  who  assured  me  that  they  did  not  see  any  objection 
to  removing  it;  in  practice  it  would,  perhaps,  not  be  applicable  throughout  the 
world.  We  are  not  acquainted  with  American  law,  but  Europe  has  no  need  of  it, 
because  this  clause  already  exists  in  the  Bern  Convention.  I  do  not  know  whether  it 
could  be  applied  in  England,  neither  do  1  know  whether  American  law  does  not  prohibit 
certain  secret  agreements  between  railway  administrations  and  consignors, — agreements 
concluded  fraudulently,  I  may  say.  If  a  railway  administration  publishes  tariffs  and 
makes  secret  agreements  applying  other  tariffs,  it  is  committing  an  illegal  act  which 
is  forbidden  by  every  system  of  law.  The  provision  which  we  recommend  has  no  other 
aim  than  to  apply  to  the  whole  world  this  rule  which  is  laid  down  in  the  Bern  Conven- 
tion. The  French  Delegate  pits  against  my  argument  a  railway  treaty  concluded  by 
Czecho-SIovakia  with  France.  That  concerns  me  particularly,  because  I  was  the  author 
of  that  treaty  from  the  first  line  to  the  last,  and  1  was  very  happy  to  see  it  accepted 
without  alteration  by  the  French  Government.  It  is  a  very  harmless  treaty,  which 
states  simply  that  until  the  Bern  Convention  is  renewed  it  will  be  applied  with  the 
modifications  rendered  necessary  by  the  difficulties  of  the  post-war  period.  M.  Sibille 
wonders  why  the  Council  of  the  League  of  Nations  has  invited  us  to  make  a  Convention 
on  Freedom  of  Transit,  a  Convention  on  Navigable  Waterways,  and,  if  possible,  a 
Convention  on  Railways.  I  should  be  very  grateful  if  those  of  you  who  were  at 
Geneva  would  explain  to  me  why  the  Council  of  the  League  of  Nations  added  to 
this  invitation,  as  regards  railways,  the  words  if  possible. 

M.  Sibille  has  completely  failed  to  convince  me.  Apart  from  this  special  agreement 
with  which  I  am  dealing,  he  has  adduced  no  argument  against  the  conclusion  of  a 
Convention  on  railways.  He  merely  said  that  it  would  be  wise  for  us  to  confine  our- 
selves to  Recommendations.  Let  me  tell  him  that  we  came  to  Barcelona  not  to  be 
wise,  but  to  make  Conventions.  I  hope  that  the  majority  of  the  Conference  will  adopt 
this  form.  M.  Sibille  also  spoke  of  an  international  code.  Our  Convention  never  had 
any  claim  to  be  an  international  code.  The  international  code  will  be  established  by 
the  jurists  of  the  Advisory  Committee.  What  we  are  doing  is  to  build  a  framework 
on  which  will  be  founded,  through  the  action  of  the  Advisory  Committee,  the  inter- 
national code  referred  to  by  M.  Sibille.  It  would  not  even  be  possible  for  us  to  draw 
up  an  international  railway  code.  M.  Sibille  invoked  the  Green  Book,  which  speaks 
of  special  conventions  between  railway  administrations.  At  the  Paris  Commission 
I  consistently  opposed  the  view  that  the  special  conventions  referred  to  in  Article  5 
should  be  conventions  between  railway  administrations.  I  always  made  it  clear  that 
the  Special  Conventions  should  be  concluded  not  between  railway  administrations  but 
between  States,  who  should  agree  to  invite  their  railway  administrations  to  conform. 

Again,  M.  Sibille  has  spoken  of  the  revision  of  the  Bern  Convention.  He  said  that 
we  should  not  make  a  General  Convention  because  there  would  be  a  Revisional  Confer- 
ence for  the  Bern  Convention.     I  must  repeat  that  the  Bern  Convention  has,  so  to 
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speak,  nothing  to  do  with  our  Convention  in  the  sense  intended  by  M.  Sibille.  I  consider 
that  a  Revisional  Conference  must  be  held  as  soon  as  possible,  but  the  Convention 
which  we  shall  conclude  here  will  in  no  way  prejudge  the  work  of  this  Revisional 
Conference. 

M.  Sibille  has  pointed  out  that  a  certain  number  of  States  reserved  the  right  to  form 
their  own  railway  tariff  policy.  He  said  that  industries  must  be  protected  not  by 
means  of  tariffs,  but  by  the  Customs  regime.  These  are  two  opposite  theories.  I  do 
not  think  that  France  has  abandoned  a  tariff  policy;  I  would  not  have  it  thought 
that  we,  who  wish  to  include  in  the  Convention  a  prohibition  of  private  agreements, 
are  desirous  of  carrying  on  a  tariff  policy  in  our  own  country  by  means  of  private 
agreements. 

Allow  me  to  dwell  upon  the  necessity  of  concluding  a  Convention  on  railways. 
There  is  one  point  on  which  all  will  agree  with  us,  namely,  that  international  traffic 
must  be  facilitated  by  every  possible  means.  We  have  met  at  an  International  Confer- 
ence which,  according  to  what  we  have  been  told  of  the  spirit  of  Geneva,  will  probably 
not  meet  every  year.  Ought  we  not  to  utilise  the  present  opportunity  to  do  all  in  our 
power  to  facilitate  international  traffic?  I  think  we  are  under  obligation  to  do  so.  If 
we  succeed  in  concluding  a  Convention,  it  will  help  to  facilitate  international  traffic. 
There  is  only  one  argument  which  I  admit  against  this  Convention,  namely,  that  it 
is  not  very  elegant,  and  that  therefore  it  has  pleased  hardly  anybody.  Why  is  it  not 
elegant?  Probably  because  a  world-wide  Convention  could  not  possibly  be  made  in 
a  more  developed  form. 

What  does  this  Convention  contain?  In  the  first  three  articles  it  unfortunately 
contains  recommendations.  We,  in  common  with  the  Italian  Delegation,  thought 
that  it  would  be  possible  to  undertake  certain  engagements.  We  were  supported  by 
the  Delegate  of  Greece,  who  is  now  our  esteemed  Rapporteur,  but  the  American  States 
did  not  see  their  way  to  accept  the  obligatory  form  for  these  three  articles,  and  the 
Committee  realised  that  we  should  have  to  confine  ourselves  to  expressing  recommen- 
dations. These  first  three  articles  all  deal  with  the  technical  measures  to  be  taken 
with  a  view  to  facilitating  international  traffic,- — the  treatment  of  goods  en  route,  tran- 
shipment, when  this  operation  cannot  be  avoided — it  being  implied  that  this  should 
be  avoided  whenever  possible — the  form  of  international  tariffs  and  their  application. 
The  American  States  declared  that  in  view  of  the  laws  of  their  countries,  they  could 
not  accept  an  obligation;  they  could  only  accept  a  recommendation.  That  is  what 
Article  2  says. 

Articles  1  and  2  offer  a  certain  analogy  with  the  Bern  Convention.  They  refer  to 
the  extension  of  the  scope  of  the  Bern  Convention  in  order  that  the  greatest  possible 
number  of  States  might  become  parties  to  it.  That  is  the  meaning  of  the  words  subject 
whenever  possible  to  the  same  obligation. 

Article  2  contains  an  important  provision  referring  to  the  extension  of  the  scope 
of  the  Bern  Convention,  not  only  as  regards  the  number  of  States  to  adhere  to  it,  but 
also  as  regards  the  matter  itself;  Article  2  implies  a  recommendation  that  a  convention 
should  be  concluded  on  passenger  and  luggage  traffic.  The  American  States  have  also 
declared  that  they  cannot  accept  Article  2  in  an  obligatory  form,  but  they  have  accepted 
it  in  the  form  of  a  recommendation. 

Article  3  deals  with  technical  questions  which — and  I  wish  to  emphasise  this  point — 
were  not  regulated  by  the  Bern  Convention  on  International  Transport,  but,  as  far  as 
Europe  was  concerned,  were  regulated  by  the  Bern  Convention  on  Technical  Unity, 
which  is  not  the  Convention  referred  to  by  the  French  Delegate.  In  our  opinion 
Article  3  might,  particularly  as  regards  contiguous  territories,  assume  an  obligatory 
form;  but  we  withdrew  our  amendment,  and  we  subscribed  to  this  article  as  drafted 
in  the  Green  Book.  The  Delegations  of  the  South  American  countries  accepted  it  in 
the  form  of  a  recommendation. 

As  regards  Article  4  (now  Article  5)  I  had  hoped  that  the  first  part  of  this  article, 
which  is  obligatory  in  form,  might  be  accepted  in  that  form  by  the  American  States. 
The  Brazilian  Delegate  gave  us  to  understand  that  he  desired  the  general  application 
of  the  principle  of  equality,  even  as  regards  a  through  journey.  1  hoped,  then,  that 
the  principle  of  equality  of  treatment  as  regards  tariffs — an  equality  which,  as  it  would 
be  applied  under  Article  5,  would  be  very  restricted — might  be  applied  in  America, 
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and  that  it  would  not  be  in  conflict  with  any  institutions  or  laws  because  it  merely 
states  that  no  distinction  must  be  made  based  upon  nationality.  We  were  unable  to 
agree  to  the  extension  of  this  principle;  in  conformity  with  the  proposal  of  the  British 
Delegation,  we  left  it  in  the  Green  Book  form.  I  repeat  that  I  believe  that  this  prin- 
ciple could  be  accepted  without  difficulty  by  the  delegations  of  the  South  American 
countries.  Finally  there  is  the  last  sentence  of  the  first  paragraph,  which  speaks  of 
any  private  agreement  having  as  its  object  the  granting  of  rebates  to  one  or  several  passen- 
gers, or  to  one  or  several  consignors...  I  think  that  this  clause  is  applied  both  in  England 
and  America,  and  that  private  agreements  which  are  at  variance  with  duly  published 
tariffs  are  forbidden.  I  should  like  to  remove  one  ambiguity.  It  is  not  duly  published 
bonuses  which  are  forbidden ;  duly  published  rebates  are  allowed  even  when  such  rebates 
can  in  practice  only  be  applied  in  favour  of  certain  classes  of  consignors  or  even  to  a 
single  consignor.  What  is  forbidden  is  tariffs  which  would  be  in  force  for  any  one  firm 
or  group  of  firms,  but  I  think  that  treaties  clandestinely  concluded  between  railway 
companies  and  consignors  are  forbidden  in  Europe  as  well  as  in  England  and  America. 
I  now  come  to  Article  4  (formerly  Article  5),  which  in  my  view  is  the  most  import- 
ant one.  It  is  the  article  which  speaks  of  Special  Conventions.  Articles  1,  2  and  3 
cannot  be  applied  in  America,  but  can  in  Europe.  If  we  desire  so  strongly  to  keep  the 
word  Convention,  it  is  because  we  wish  through  this  Convention  to  impose  on  all  States 
the  obligation  to  conclude  in  future  special  conventions  in  respect  of  groups  of  con- 
tiguous territories  applying  the  principle  of  Articles  1,  2  and  3.  It  is  not  stated  to  what 
extent  this  obligation  should  exist,  but  I  think  that  what  it  means  is  that  it  should 
be  applied  as  far  as  is  possible.  We  are  thus  under  obligation  to  make  regional  conven- 
tions, European  Conventions — in  the  case  which  I  have  in  mind — to  regulate  the  railway 
question.  This  for  me  is  the  most  important  point,  and  it  is  Article  5  which  must  form 
the  nucleus  of  future  railway  conventions.  It  is  for  the  sake  of  this  article  that  it  is 
essential  to  keep  our  work  in  the  form  of  a  Convention,  and  not  to  remain  content  with 
recommendations.  Moreover,  in  Sub-Committee  the  Brazilian  Delegate  spoke  not  of 
a  vosu  but  of  recommendations,  in  the  sense  of  Article  405. 

M.  SIBILLE  (France;  speaking  in  French).  —  No,  no. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  Taken  in  this  sense,  this 
recommendation  is  fully  as  binding  as  a  Convention,  and  we  should  perhaps  be  satisfied 
if  this  Convention  were  to  be  in  the  form  of  a  Becommendation  as  laid  down  in  Ar- 
ticle 405  in  the  Treaty  of  Versailles,  which  deals  with  the  organisation  of  labour.  But 
I  think  that  will  be  impossible, — everything  would  have  to  be  done  over  again.  I  will 
conclude  my  remarks,  which  have  already,  I  am  afraid,  lasted  too  long,  by  again 
asking  you  to  leave  this  unoffending  and  harmless  Convention  in  the  form  of  a  Con- 
vention. 

M.  CABLIN  (Switzerland  ;  speaking  in  French).  —  I  have  listened  with  great  atten- 
tion and  interest  to  the  arguments  for  and  against  the  proposal  of  the  French  Delega- 
tion, and  I  have  been  wondering  the  whole  time  whether  there  may  not  be  any  means 
of  finding  some  common  ground  of  understanding  on  the  following  lines  :  the  title  of 
Convention  would  be  maintained  in  order  that  those  of  us  who  wished  to  return  home 
with  a  document  bearing  the  title  of  Convention  should  be  satisfied.  On  the  other 
hand,  and  in  order  to  balance  this  concession  on  the  part  of  the  French  Delegation,  we 
should  use  in  Article  5  the  formula  highly  desirable  which  has  been  used  in  the  other 
articles.  That  is  my  proposal,  which  I  make  with  the  desire  that,  if  possible,  an  under- 
standing should  be  arrived  at  and  a  unanimous  vote  secured. 

The  PBES1DENT.  —  If  I  understand  aright,  M.  Carlin  proposes  a  compromise, 
as  regards  form,  which  would  consist  in  giving  Article  5  a  text  similar  to  that  of  Article  1, 
that  is  to  say  :  The  States  consider  as  highly  desirable.  The  text  as  a  whole,  thus  modi- 
fied, would  assume  the  character  of  a  series  of  Becommendations  (we  must  speak  of 
things  as  they  are)  but  would  retain  the  title  of  a  Convention;  this  would  have  the  effect 
of  linking  it  up  with  the  body  of  the  work  which  we  are  doing,  while  at  the  same  time 
reducing  it  one  stage  lower  as  regards  sanctions.     However,  a  Becommendation  is 
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not  a  document  to  be  despised,  and  moreover  this  decision  would  be  in  conformity 
with  the  instructions  of  the  Council,  and  also  with  the  conditions  under  which  we  were 
summoned ;  the  word  recommendation,  in  fact,  actually  occurs  in  the  Geneva  resolution 
upon  which  our  work  is  based. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  You  say  that  this  decision 
would  be  in  conformity  with  the  invitation  which  was  sent  to  us,  but  would  this  Recom- 
mendation be  of  the  same  character  as  that  referred  to  in  Article  405? 

The  PRESIDENT  (speaking  in  French).  —  In  the  first  place  I  did  not  use  the  word 
invitation  ;  I  would  not  have  ventured  to  say  that  the  Council  invited  the  Conference. 
I  said  that  in  the  text  in  accordance  with  which  we  are  constituted,  the  word  recom- 
mendation was  used  to  mean  a  possible  result  of  the  deliberations  of  this  Conference. 

M.  LAN KAS  (Czecho-Slovakia;  speaking  in  French).  — But  is  this  Recommendation 
of  the  same  character  as  that  in  Article  405  of  the  Treaty  of  Versailles  ? 

M.  SIBILLE  (France;  speaking  in  French).  —  Article  405  refers  to  something  en- 
tirely different.     It  refers  to  the  organisation  of  labour. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  The  word  Recommendation 
is  new;  it  is  an  innovation  of  the  Treaty  of  Peace,  and  I  think  it  will  produce  effects 
which  will  be  international. 

The  PRESIDENT  (speaking  in  French).  — That  is  not  the  point.  I  simply  referred 
to  the  text  of  Resolution  c)  of  the  Assembly  relating  to  the  organisation  of  Communi- 
cations and  Transit.  It  states...  (2)  determine  under  the  same  conditions  whether  the 
measures  which  it  elaborates  shall  take  the  form  of...  or  of  recommendations... 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  An  analogy  has  always 
been  established  between  the  work  of  Labour  and  ours.  I  do  not  see  why  the  Recom- 
mendation should  not  be  of  the  character  which  it  possesses  in  Article  405.  I  would 
remind  you  that  the  Brazilian  Delegate  expressly  states  that  he  proposed  to  give  the 
Convention  the  form  of  a  recommendation  in  the  sense  of  Article  405. 

The  PRESIDENT  (speaking  in  French).  —  That  is  not  what  we  are  discussing. 
We  are  discussing  a  proposal  by  M.  Carlin  that  the  new  Article  5  should  be  modified 
in  such  a  way  that  its  text  should  include  the  words  highly  desirable,  as  does  Article  i. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  accept  that. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  In  the  discussion  which  has 
arisen  I  am  afraid  that  there  has  been  a  misunderstanding  in  connection  with  my  pro- 
posal. I  thought  I  had  made  it  quite  explicit,  but  there  would  perhaps  be  no  objection 
to  my  repeating  it.  It  is  inspired  solely  by  a  spirit  of  conciliation,  and  is  to  the  following 
effect  :  the  text  which  we  are  now  discussing  to  retain  its  title  of  Convention,  if  the 
French  Delegation  agrees,  but  the  Conference  to  make  the  concession  to  that  delegation 
that  Article  5  (formerly  Article  4)  would  be  drafted  in  the  form  of  a  voeu,  as  are  Articles  1 
to  3.  That  is  a  clear  statement  of  my  proposal,  and  I  repeat  it  because  the  President 
did  not  make  clear  the  new  wording  of  the  former  Article  4,  whereas  1  link  the  two 
things  closely. 

The  PRESIDENT  (speaking  in  French).  —  Does  M.  Sibille  agree  lo  retain  the  title? 

M.  SIBILLE  (France;  speaking  in  French).  —  It  must  be  quite  clear  that  we  are 
only  making  Recommendations,  and  that  there  is  no  obligation. 

The  PRESIDENT  (speaking  in  French).  —  The  question  must  be  clearly  stated. 
M.  Carlin  proposes,  for  the  sake  of  conciliation,  that  on  the  one  hand  the  Draft  should 
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keep  its  title  of  Convention,  and  that  therefore  it  should  be  a  Convention;  and  that, 
on  the  other  hand,  Article  3  (formerly  Article  4)  should  be  drafted  in  the  form  of  a  vceu. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  Exactly. 

The  PRESIDENT  (speaking  in  French).  —  These  provisions  as  a  whole  would  then 
constitute  no  hing  more  than  a  collection  of  Recommendations.  The  question  is 
whether,  from  the  point  of  view  of  the  consistency  of  our  work,  this  does  not  involve 
a  series  of  consequences  which  might  induce  certain  of  us  who  are  well  disposed,  to 
regard  this  text  as  possible.  I  should  therefore  characterise  this  proposal  as — what 
it  really  is — a  conciliatory  proposal,  and  1  will  say  no  more. 

M.  NEUJEAN  (Belgium;  speaking  in  French).  —  I  was  very  greatly  impressed, 
and  my  faith  was  almost  shaken  at  one  moment,  by  M.  Sibille's  speech.  No-one  has 
greater  authority  than  he  to  speak  as  he  has  done.  Moreover,  as  this  is  a  question  of 
the  French  Delegation,  the  delegation  of  that  great  country  which  we  love  with  all  our 
heart,  I  also  should  like  to  find  some  method  of  conciliation,  and  I  should  like  to  fall 
in  with  M.  Garlin's  views.  But  frankly  I  hesitate  to  do  so.  M.  Carlin,  whose  spirit 
of  conciliation  I  appreciate,  has  said  that  those  who  desire  a  Convention  will  return 
home  with  a  Convention.  But  we  must  also  admit  that  those  who  have  sent  us  here 
have  some  intelligence  and  judgment.  When  they  read  our  Convention  they  will  see 
in  Article  1...  recognise  as  highly  desirable... ;  in  Article  2...  recognise  as  highly  desirable...; 
in  Article  3...  recognise  as  highly  desirable...;  in  Article  4...  recognise  as  highly  desirable... ; 
in  Article  5...  as  far  as  possible...;  in  Article  6...  recognise  as  highly  desirable...;  Can  we 
make  them  believe  that  they  have  a  Convention  before  them?  Let  us  be  reasonable, 
and  let  us  not  deceive  ourselves;  that  is  not  a  Convention. 

If  we  wish  for  a  measure  of  conciliation — and  whatever  my  feeling  is,  I  incline  in 
this  direction — let  us  leave  Article  4  as  it  is — it  cannot  be  a  great  objection  in  M.  Sibille's 
eyes — in  fact,  in  his  second  speech  he  put  forward  an  argument  to  this  effect — by  saying 
that  his  very  object  was  equality  of  treatment.  He  wishes  this  Article  4  to  be  a  mini- 
mum with  more  rigorous  sanctions  than  the  next  Bern  Convention.  Let  us  keep 
Article  4  as  it  is,  and,  in  order  to  make  a  concession  to  the  French  Delegation,  let  us 
entitle  the  text  Recommendations  instead  of  Convention.  I  should  prefer  that.  If  we 
did  so  we  shall  at  least  be  logical,  and  it  would  be  a  conciliatory  course  to  take.  But 
do  not  let  us  speak  of  a  Convention  when  our  six  articles  are  in  actual  fact  Recommen- 
dations. This  appears  to  me  impossible,  however  desirous  I  may  be  of  satisfying  the 
French  Delegation.  1  therefore  appeal  to  all  to  ask  for  this  concession,  and  to  use  the 
term  Recommendations  on  the  International  Regime  of  Railways.  The  President,  with 
his  high  authority,  has  shown  that  Recommendations  are  one  of  the  forms  provided 
for  in  the  texts  which  serve  as  our  mandate.  Let  us  therefore  use  this  form,  and  we 
shall  be  logical. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  would  simply  observe 
that,  when  I  said  that  1  accepted  M.  Carlin's  proposal,  it  was  because  he  says  that  the 
article  concerning  tariffs  ought  to  be  cited  in  the  article  dealing  with  special  Conventions. 
We  ought,  therefore,  either  to  make  Article  4  follow  Article  5,  or  we  should  insert  in 
Article  4  (formerly  Article  5)  the  words  in  the  absence  of  any  Convention  providing  for 
the  application  of  the  principles  laid  down  in  Articles  1,  2  and  3  of  the  present  regulations, 
special  Conventions  shall  provide  for... 

I  take  advantage  of  the  present  opportunity  to  say  that  I  very  greatly  regret  my 
inability  to  accept  the  amendment  of  the  Belgian  Delegate,  as  this  amendment  changes 
the  character  of  the  Convention. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  In  a  spirit  of  conciliation, 
which  I  am  the  first  to  recognise,  the  Swiss  Delegate  has  made  a  proposal  which,  if  1 
rightly  understand  it,  is  to  convert  the  railway  clauses  into  Recommendations,  but  still 
to  call  them  a  Convention.  I  do  not  think  we  shall  make  progress  in  this  direction. 
Perhaps  it  is  one  of  our  national  characteristics  to  value  the  substance  much  more  than 
the  form;  but  I  do  think  that  any  instrument  on  which  we  agree  ought  to  have  the  title 
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which  rightly  corresponds  to  its  Contents.  If  there  are  obligations,  let  us  call  it  a  Con- 
vention. If  there  are  no  obligations,  let  us  call  it  a  Recommendation.  But  do  not 
let  us  deceive  ourselves  by  terming  a  Convention  what  is  really  not  a  Convention  at  all. 
Therefore,  I  still  think  that  the  question  lies  between  the  advocates  of  a  Convention 
and  the  advocates  of  Recommendations.  I  should  like  to  say  at  the  outset  that  it 
would  be  a  matter  of  very  great  regret  to  the  British  Delegation,  as  also  to  many  other 
delegations  here,  if  all  the  efforts  which  have  been  made  at  the  present  Conference  to 
come  to  an  agreement  with  regard  to  the  international  regime  of  railways  should  result 
in  nothing  but  a  set  of  Recommendations.  I  am  bound  to  add  that,  much  as  I  appre- 
ciate the  skill  and  ability  shown  in  M.  Sibille's  speech,  1  was  not  convinced  by  any  of 
his  arguments  that  this  course  is  either  necessary  ordesirable.  But  while  I  was  certainly 
not  convinced  by  the  arugments  used  (which  I  think  could  all  be  answered),  I  was 
greatly  struck  by  the  fact,  which  must  be  evident  to  everyone  who  listened  to  M.  Si- 
bille,  that,  for  some  reason,  which  to  the  French  Government  evidently  appears  conclu- 
sive, the  French  Delegation  is  unable  to  give  its  adherence  to  a  Railway  Convention 
concluded  at  Barcelona.  That  is  the  fact  which  we  have  to  face.  The  discussion  has 
shown  that  at  least  one  delegation  follows  France,  and  that  certain  other  States — how 
many  we  do  not  know — will  be  actuated  by  some  reason  which  no  doubt  appears  to 
each  to  have  great  weight;  and  so,  in  the  fifth  week  of  our  Conference,  within,  as  we  all 
hope,  a  few  days  of  our  departure  from  Barcelona,  we  are  faced  by  the  extremely 
unwelcome  choice  between  taking  our  chance  of  a  convention,  which  even  its  most 
ardent  advocates  would  hardly  say  is  a  very  satisfactory  document,  and  which  we  now 
know  will  at  best  only  be  adopted  by  a  majority,  and  a  Recommendation,  which, 
though  of  much  less  value,  can  at  least,  I  hope,  be  unanimous.  The  gist  of  the  matter 
is  the  value  which  we  attach  to  unanimity  as  compared  with  a  division  in  our  ranks. 
I  attach  very  great  value  to  unanimity,  and  in  these  circumstances  the  question,  and 
the  only  question  I  ask  myself  is,  whether  there  is  any  value  at  all  in  a  Recommen- 
dation? We  have  considered  that  question  at  length  and  in  detail  amongst  ourselves, 
and,  on  the  whole,  the  conclusion  of  the  British  Delegation  is  that  Recommendations 
on  international  railways  would  be  slightly  better  than  nothing  at  all.  In  these  cir- 
cumstances, though  with  great  regret,  the  best  advice  that  1  can  give  to  the  Conference 
is  to  waste  no  more  time,  but  to  ask  the  Drafting  Committee  at  once  to  transform  such 
of  the  articles  of  this  Draft  Convention  as  lend  themselves  to  the  process,  into  the  form 
of  a  Recommendation,  which  we  can  then  accept  or  reject.  Then  let  us  turn  to  a  more 
useful  and  fruitful  part  of  the  business  which  we  are  here  in  Barcelona  to  transact. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  cannot  possibly  accept 
the  Recommendations  for  the  Regime  of  Railways.  1  very  greatly  regret  that  I  am 
obliged  to  make  this  statement.  I  consider  that  there  is  one  article  of  very  great 
importance  in  the  Treaty  of  Versailles, — Article  379.  I  will  not  dwell  upon  this  further, 
but,  basing  myself  on  this  article,  I  say  that  a  General  Convention  on  the  International 
Regime  of  Railways  must  be  established.  I  must  have  a  Convention,  even  if  it  contains 
nothing  more  than  Article  5,  which  refers  to  the  conclusion  of  Special  Conventions. 
I  think  that  according  to  M.  Carlin's  proposal  we  may  without  difficulty  conclude  a 
General  Convention  which  will  contain  a  series  of  vceux,  but  which,  in  Article  5,  will 
establish  an  obligation  to  conclude  special  conventions  putting  into  practice  the  vceux 
formulated  in  the  other  articles.  I  again  wish  to  express  the  regret  that  I  feel  in  not 
seeing  my  way  to  accept  a  compromise,  and  I  make  every  reservation  as  regards  signing 
Recommendations. 

The  PRESIDENT  (speaking  in  French).  —  It  is  growing  late.  I  think  there  would 
be  no  objection  to  referring  this  debate  to  the  Railways  Committee.  As  the  British 
Delegate  observed,  we  cannot,  I  think,  vote  on  the  text,  because,  if  we  are  to  make 
Recommendations,  the  text  must  be  changed  and  be  given  that  form.  There  is  also 
M.  Carlin's  amendment,  which  I  cannot  drop  on  my  own  authority.  I  think  that  the 
Committee  might  be  asked  to  meet  to  consider  it,  and  possibly  to  change  the  text  ol 
the  Convention  into  Recommendations.  Let  the  question  be  referred  to  the  Railways 
Committee,  or  to  the  Drafting  Committee;  but  in  any  case  the  change  must  be  made. 
It  is  a  practical  impossibility  to  draw  up  a  text  in  plenary  meeting.     The  Railways 
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Committee  is  competent,  and  is  thoroughly  acquainted  with  the  suhject.  I  propose 
to  entrust  it  with  the  task  of  making  the  necessary  change  and  considering  M.  Carlin's 
amendment.  It  will  set  aside  this  amendment  if  it  so  desires;  if,  on  the  other  hand, 
it  thinks  that  it  should  be  kept,  it  will  do  so. 

M.  SGASSI  (Greece;  speaking  in  French).  —  1  think  that  the  proposal  to  refer  the 
whole  Draft  to  the  Drafting  Committee  would  not  have  the  effect  of  shortening  the 
discussion,  but  would,  on  the  contrary,  prolong  it.  The  question  of  principle  remains 
untouched,  and  it  is  the  Conference  alone  in  plenary  meeting  which  is  qualified  to  settle 
it.  I  propose,  therefore,  that  a  vote  be  taken  at  once  on  the  question  of  principle.  In 
my  view  this  would  be  the  most  practical  method  of  shortening  the  debate.  There 
is  no  occasion  either,  I  think,  to  refer  M.  Carlin's  amendment  to  the  Railways  Committee. 
I  do  not  see  the  use  of  doing  so.  I  fully  appreciate  the  spirit  of  conciliation  which 
dictated  it,  and  1  realise  my  Swiss  colleague's  intention;  his  proposal,  will  he  allow 
me  to  tell  him,  would  be  equivalent  to  saying  that  the  cowl  makes  the  monk.  We 
should  be  drafting  a  series  of  Recommendations,  which  we  should  afterwards  baptise 
with  the  name  of  a  Convention.  Of  course  we  should  not  keep  this  work  to  ourselves; 
it  would  be  published.  I  think  that  would  be  absolutely  impossible,  and  I  therefore 
propose  that  the  question  of  principle  be  put  to  the  vote. 

M.  RARBOZA  CARNEIRO  (Brazil;  speaking  in  French).  —  I  was  about  to  make 
the  same  proposal  as  that  of  the  Greek  Delegate.  I  think  that  a  vote  on  principle 
would  be  enough.  We  must  settle  the  question  whether  we  are  dealing  with  a  Conven- 
tion or  with  Recommendations.     We  will  then  vote  on  the  Swiss  amendment. 

The  PRESIDENT  (speaking  in  French).  —  I  think  we  must  vote  on  the  amendment 
first.     M.  Carlin  has  not  withdrawn  it,  and  I  cannot  possibly  eliminate  an  amendment. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  We  have  come  to  a  moment  which 
I  think  is  a  very  difficult  one  for  the  League  of  Nations.  Let  us  be  candid  and  confess 
that  it  has  been  dealt  a  serious  blow.  What  we  are  about  to  propose  to  our  respective 
Parliaments  is  something  which  will  lead  each  of  the  Members  of  those  Parliaments  to 
wonder  whether  it  is  worth  expending  so  much  money  on  the  League  of  Nations  if  we 
are  only  to  achieve  results  such  as  this.  1  consider  that  a  vote  must  be  taken  on  the 
proposal  whicli  is  furthest  from  that  before  us,  that  is  to  say,  on  that  of  the  French 
Delegation,  which  consists  in  giving  the  name  of  Recommendations  to  the  Convention 
which  has  been  submitted  to  us. 

The  PRESIDENT  (speaking  in  French).  —  Both  views  may  be  upheld.  1  do  not 
press  my  own.  As  a  rule  a  vote  is  taken  on  amendments,-  but  it  is  clear  that,  logically, 
as  the  proposal  of  the  French  Delegation  is  furthest  from  the  proposal  of  the  Committee, 
the  other  view  may  also  be  upheld.  If  the  Conference  decides  to  vote  now,  we  will  put 
to  the  vote  the  proposal  of  the  French  Delegation,  and  I  will  ask  M.  Sibille  to  indicate 
to  us  exactly  the  form  which  is  to  be  given  to  it. 

M.  SIBILLE  (France;  speaking  in  French).  —  I  think  that  my  amendment  might 
be  submitted  in  the  following  form  : 

All  the  provisions  with  regard  to  the  International  Regime  of  Railways  shall  be  submitted 
in  the  form  of  Recommendations. 

I  do  not  ask  for  any  change  in  the  first  three  articles. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  Are  there  any  changes  in 
Articles  4  and  5? 

The  PBESI  DENT  (speaking  in  French).  —  There  is  no  question  of  that  no.w.  The 
whole  text  of  the  Draft  Convention  is  accepted,  and  what  is  asked  is  whether  it  shall 
be  changed  into  Recommendations  as  it  stands. 
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M.  SIBILLE  (France ;  speaking  in  French).  —  I  ask  that  all  the  provisions  submitted 
to  us  shall  be  referred  either  to  the  Railways  Committee  or  to  the  Drafting  Committee, 
in  order  to  be  put  in  the  form  of  Recommendations. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  That  is  an  answer  to  my 
question.     I  am  now  enlightened  on  the  point. 

The  PRESIDENT  (speaking  in  French).  —  The  Conference  now  has  to  decide 
whether  it  wishes  the  Draft  to  be  referred  to  the  Drafting  Committee  or  to  the  Railways 
Committee  in  order  to  be  transformed  into  a  series  of  Recommendations. 

M.  SIBILLE  (France;  speaking  in  French).  —  I  think  that  we  may  at  once  agree 
te  refer  it  to  the  Drafting  Committee ;  as  the  Railways  Committee  has  given  its  decision 
on  all  the  provisions,  there  is  no  longer  any  question  but  of  adjusting  the  wording. 
The  Drafting  Committee  is  better  qualified  to  do  that  than  the  Railways  Committee. 

The  PRESIDENT  (speaking  in  French).  —  We  will  consult  the  Conference,  then, 
as  to  the  following  formula,  which  appears  to  me  to  be  most  exact  : 

The  French  Delegation  proposes  that  the  texts  submitted  to  the  Conference 
by  the  Committee  on  Railways  be  referred  to  the  Drafting  Committee  in  order 
to  be  transformed  to  a  series  of  Recommendations. 

M.  SIBILLE  (France;  speaking  in  French).  —  Exactly. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  Of  course  there  will  be  no 
fundamental  change. 

The  PRESIDENT  (speaking  in  French).  —  The  Drafting  Committee  will  modify 
the  form  of  the  text  in  order  to  turn  it  into  Recommendations. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  ask  for  the  vote  to  be  taken  by  roll- 
call. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  I  make  the  same  request. 

The  PRESIDENT  (speaking  in  French).  —  Two  requests  for  a  roll-call  have  been 
put  to  me,  one  from  M.  Bignami,  Delegate  of  Italy,  the  other  from  M.  Lankas,  Delegate 
of  Czecho-Slovakia.  We  will  now  take  a  vote  by  roll-call.  The  members  will  answer 
yes  or  no  according  to  whether  they  accept  or  reject  the  proposal  of  the  French  Dele- 
gation. 

Albania No  Greece No 

Austria Yes  Guatemala Yes 

Belgium Abstention        Haiti Yes 

Bolivia Yes  Honduras Yes 

Brazil Yes  India Abstention 

Bulgaria No  Italy No 

Chile Yes  Japan Abstention 

China Yes  Latvia No 

Colombia Absent  Lithuania Abstention 

Costa  Rica Absent  Luxemburg Absent 

Cuba Yes  Netherlands No 

Czecho-Slovakia No  Norway No 

Denmark No  Panama Yes 

Esthonia No  Paraguay Absent 

Finland Absent  Persia Yes 

France Yes  Poland Yes 

Great  Britain Abstention        Portugal Absent 
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Roumania Yes  Switzerland No 

Serb-Croat-Slovene  State   .   .    .  Ye.s  Uruguay Absent 

Spain Yes  Venezuela Absent 

Sweden No 

The  result  of  the  vote  by  roll-call  is  therefore  : 

Yes 16 

No 12 

Abstentions 5 

Absent, 8 

M.  POLITIS  (Greece,  Rapporteur;  speaking  in  French).  —  As  a  two-thirds  majority 
has  not  been  obtained,  the  proposal  of  the  French  Delegation  cannot  be  adopted. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  Gould  not  those  States  which 
were  absent  when  the  roll-call  was  taken  give  their  vote  later? 

The  PRESIDENT  (speaking  in  French).  —  That  is  impossible.  It  has  been  pos- 
sible to  do  it  in  respect  of  questions  which  have  not  given  rise  to  discussion,  but  as  there 
has  been  opposition,  States  absent  at  the  time  when  the  roll-call  was  taken  cannot  now 
vote. 

M.  SGASSI  (Greece;  speaking  in  French).  —  Then  what  is  the  result  from  the  vote? 

The  PRESIDENT  (speaking  in  French).  —  I  ask  the  Conference  to  authorise  the 
Officers  of  the  Conference  to  postpone  the  announcement  of  the  vote  until  to-morrow, 
in  order  that  they  may  consult  the  Rapporteur  for  the  Rules  of  Procedure,  M.  Ferraris, 
who  is  not  here  at  the  moment.  The  vote  will  therefore  be  registered  as  it  stands,  and 
the  announcement  of  it  will  be  made  to-morrow,  after  consultation  has  been  taken  with 
the  Rapporteur  for  the  Rules  of  Procedure,  who  will  inform  us  of  the  exact  significance 
of  this  vote. 

The  meeting  adjourned  at  8.25  p.m. 


TWENTY-FIFTH  MEETING  OF  THE  CONFERENCE 

(Thursday,  April  14th,  1921,  at  4  p.m.). 


DISCUSSION  ON  TRANSFORMATION  OF  CONVENTION  INTO  RECOMMENDATIONS  (COIltd.) 

The  meeting  opened  with  M.  Hanotaux,  President,  in  the  Chair. 

DISCUSSION  ON  TRANSFORMATION  OF  CONVENTION  INTO  RECOMMENDATIONS 

(contd.) 

The  PRESIDENT  (speaking  in  French).  —  Following  upon  the  vote  of  yesterday 
evening,  the  significance  of  which  the  Conference  was  unable  to  determine,  we  consulted 
personally  the  Chairman  of  the  Jurists'  Committee,  Sir  Cecil  Hurst.  I  call  upon  him 
to  address  the  meeting. 

Sir  Cecil  HURST  (Great  Britain,  Chairman  of  the  Jurists  Committee;  speaking 
in  French).  —  I  can  only  give  you  my  personal  opinion;  the  Jurists'Committeehasnot 
been  apprised  of  the  question  and  has  not  considered  it.  As  I  was  absent  at  yesterday's 
meeting,  I  referred  to  the  record  of  the  meeting,  and  on  reading  it  I  found  that  it  was 
extremely  difficult  to  determine  the  exact  significance  of  the  vote  taken  by  the  Confer- 
ence. You  are  aware  of  the  terms  of  the  Rules  of  Procedure  and  of  the  Scheme  of  Orga- 
nisation. Certain  questions  require  a  two-thirds  majority,  and  certain  others  an  ab- 
solute majority,  while  for  others  again  a  simple  majority  is  sufficient.  In  what  category 
must  yesterday's  vote  be  placed?  As  a  jurist,  I  candidly  confess  that  I  find  it  very 
difficult  to  give  an  exact  answer.  If  those  who  voted  yesterday  thought  that  it  was 
merely  a  matter  of  referring  a  question  to  the  Drafting  Committee  with  a  view  to 
preparing  a  new  text,  a  simple  majority  would  have  been  sufficient.  If,  on  the  other 
hand,  the  Conference  considered  that  it  was  taking  a  decision  on  the  question  of  the 
form  to  be  given  to  these  articles,  a  two-thirds  majority  was  necessary.  But  1  repeat 
that  from  an  analysis  of  the  discussion  it  is  very  difficult  to  be  sure  of  the  intentions 
of  the  Conference,  and  I  hope  that  the  Jurists'  Committee  will  not  have  this  task  placed 
upon  them. 

The  PRESIDENT  (speaking  in  French).  —  The  Drafting  Committee  found  itself 
in  the  same  difficulty  as  the  Jurists.  This  difficulty,  moreover,  is  a  general  one;  the 
two  cases  defined  by  Sir  Cecil  Hurst  were  both  stated  before  the  vote  was  taken.  As 
a  result,  everyone  interpreted  the  vote  as  he  pleased,  according  to  his  own  opinion. 
In  these  circumstances,  with  a  view  to  avoiding  a  difference  of  opinion  in  the  Conference, 
and  in  order  to  secure  a  unanimous  vote,  the  Officers  of  the  Conference  have  considered 
it  their  duty  to  make  an  appeal  to  the  Conference  for  agreement,  and  respectfully 
to  submit  to  it  a  proposal  with  the  object  of  combining  the  two  cases  before  it.  I  will 
read  this  proposal  : 

Pending  the  conclusion  of  a  General  Convention  concerning  railways,  the  Conference  has 
adopted  the  following  articles  as  Recommendations. 

This  text  may  help  us  to  find  a  way  out  of  a  situation  from  which  there  seemed  no 
escape,  and  may  enable  us  to  arrive  at  as  satisfactory  a  result  as  possible. 
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M.  LANKAS  (Czechoslovakia ;  speaking  in  French).  —  There  is  no  doubt  whatever. 
We  voted  yesterday  on  the  principle  of  the  question.  I  myself  strongly  urged  that 
the  situation  should  be  made  clear,  and  that  we  should  ascertain  whether  we  were 
voting  on  a  mere  question  of  a  reference  to  a  Committee  or  to  the  Drafting  Committee, 
or  whether  we  were  voting  on  the  principle,  that  is  to  say,  on  the  question  whether 
the  whole  Convention  should  be  changed  into  Recommendations  or  not.  1  have  no 
doubt  that  a  two-thirds  majority  was  necessary;  we  were  dealing  with  the  main 
question, — a  question  of  principle,  an  important  question.  I  cannot  accept  the  formula 
proposed  by  the  Officers  of  the  Conference;  the  word  pending  would  never  be  anything 
more  than  a  word,  we  should  certainly  have  to  wait  more  than  three  and  a  half  years, 
and  in  the  meantime  the  five  years  provided  for  by  Article  379  of  the  Treaty  of  Ver- 
sailles would  expire. 

As  regards  the  principle  of  the  question,  may  I  say  that  the  formula  which  I  think 
would  secure  if,  not  unanimous  acceptance,  at  least  acceptance  by  a  large  number 
of  delegations,  is  the  formula  proposed  by  M.  Carlin.  The  only  objection  raised  to 
it  is  that  we  should  thus  have  a  Convention  containing  four  Recommendations.  But 
that  would  at  any  rate  be  something,  seeing  that  this  Convention  is  to  be  a  world- 
Convention  and  that  we  must  repair  the  error  of  the  authors  of  Articles  379  of  the 
Treaty  of  Peace,  without  considering  that  it  would  be  very  difficult  to  make  a  General 
Railway  Convention  which  could  be  a  world-Convention.  If  this  Convention  is  to 
have  a  world-wide  scope,  I  consider  that  we  can  only  have  Recommendations  in  these 
four  articles,  but  in  the  article  dealing  with  Special  Conventions,  which  says  that 
States  are  obliged  to  conclude  regional  Conventions,  it  should  be  otherwise.  Indeed, 
the  most  important  point  in  our  text  seems  to  me  to  be  this  article  which  deals  with 
Conventions  and  which  ensures  the  application  to  contiguous  territories  of  the  principles 
laid  down  in  Articles  1  to  4.  These  principles,  expressed  in  the  form  of  Recommenda- 
tions, cannot  at  present  be  applied  throughout  the  world,  but  they  may  quite  well 
be  made  the  subject,  as  far  as  possible,  of  Special  Conventions  relating  to  contiguous 
territories, — in  Europe,  for  example.  I  think,  therefore,  it  is  quite  possible  to  make 
a  Convention  containing  these  most  important  Recommendations  and  this  article 
as  well. 

I  must  say  that,  with  the  best  will  in  the  world,  I  cannot  understand  why  the 
French  Delegation  still  opposes  it.  If  I  understood  M.  Sibille  aright,  his  principal 
objection  is  to  Article  4  in  its  obligatory  form.  If  a  mere  Recommendation  were 
expressed  in  the  article  referring  to  tariffs,  I  cannot  see  why  the  French  Delegation 
should  object  to  it,  and  I  venture  to  express  the  hope  that  the  French  Government, 
which  had  no  intention  of  signing  here  at  Barcelona  either  a  Convention  or  a  Recommen- 
dation, would,  if  this  were  done,  adopt  this  standpoint.  I  would  urgently  beg  you, 
then,  to  consider  M.  Carlin's  proposal  again,  and  to  vote  for  it.  It  consists  in  changing 
the  article  dealing  with  tariffs  to  a  simple  Recommendation,  mentioning  the  article 
on  tariffs  in  the  article  referring  to  Special  Conventions.  This  is  the  only  solution 
I  could  accept,  and  I  must  state  that  our  delegation,  which  was  given  instructions  to 
sign  a  Convention,  could  not  accept  Recommendations.  I  therefore  propose  to  the 
Conference  to  accept  the  suggestion  made  by  M.  Carlin. 


M.  BIGNAMI  (Italy;  speaking  in  French).  —  The  Italian  Delegation  is  ready  to 
accept  a  compromise,  as  it  is  convinced  of  the  desirability  for  a  Conference  such  as 
this  to  vote  unanimously,  or  almost  so,  whenever  possible.  But  the  Italian  Delegation 
must  make  a  few  observations.  In  the  first  place  Sir  Cecil  Hurst's  speech  is  the  best 
possible  proof  of  the  necessity  of  making  some  change  in  the  Rules  which  we  have 
laid  down.  If  the  Rules  of  Procedure  cannot  be  brought  into  accord  with  the  Scheme 
of  Organisation,  if  we  find,  on  the  first  occasion  when  it  has  to  be  applied,  that  it  is 
inapplicable,  some  part  of  it  must  be  changed. 


The  PRESIDENT  (speaking  in  French).  —  There  was  some  misunderstanding  as 
to  the  manner  in  which  the  vote  was  put.  I  ought  to  have  said  :  It  is  clearly 
understood  that  this  is  a  vote  on  principle,  or  that  it  is  a  vote  on  lorm. 
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The  mistake  does  not  lie  in  the  Rules,  but  in  the  manner  in  which  I  stated  the 
question.  I  hope  you  will  pardon  my  lack  of  experience  and  my  failure  to  make  the 
distinction  clear.  The  mistake  was  due  to  that,  and  not  to  the  Rules,  the  application 
of  which  is  quite  clear  when  the  question  is  properly  put. 

M.  RIGNAMI  (Italy;  speaking  in  French).  —  The  President  is  attempting  to  take 
upon  his  own  shoulders  the  blame  for  a  mistake  for  which  he  was  in  no  way  responsible. 
This  was  plainly  a  vote  on  principle,  and  I  fail  to  see  the  distinction  drawn  by  the 
Jurists'  Committee.  However,  I  do  not  press  the  point,  as  the  President  thinks  that 
it  was  he  who  should  have  put  the  question  differently,  and  I  return  to  the  point 
which  concerns  us  now. 

I  think  that  we  can  accept  the  proposal  of  the  Officers  of  the  Conference,  but  we 
must  fix  a  date.  What  does  pending  mean?  A  recommendation  such  as  this  would 
indeed  be  far  too  indefinite.  Problems  such  as  those  of  railways  and  navigable  water- 
ways are  positive  ones,  and  I  cannot  understand  there  being  any  question  of  Recom- 
mendations in  respect  of  them.  We  must  remember  that  each  of  us,  on  behalf  of  the 
State  which  he  represents,  has  made  sacrifices.  Each  State  has  sacrificed  part  of 
its  liberty.  If  we  make  Recommendations,  what  will  be  their  value?  I  see  none. 
A  State  may  be  prepared  to  apply  a  Convention  and  may  not  be  prepared  to  accept 
a  Recommendation,  because  the  form  Convention  implies  an  obligation  on  the  co- 
contracting  States  who  accept  reciprocal  obligations.  Rut  what  does  the  form  Recom- 
mendation mean?  Very  little;  a  State  cannot  renounce  anything  unless  other  States 
also  make  renunciations  as  the  equivalent  which  the  first  State  is  entitled  to  demand. 
It  is  clear  that  no-one  will  make  sacrifices  without  being  sure  that  similar  sacrifices 
will  be  made  on  the  other  side.  For  this  reason  I  think  it  is  desirable  to  fix  a  period — a 
year  or  two  years  perhaps,  but  not  longer — within  which  another  Conference  must 
be  held.  We  should  thus  have  a  concrete  formula  on  which  we  could  vote.  The 
other  formula  would  be  nothing  but  a  futile  recommendation,  because  it  would  have 
no  absolute  value  for  the  various  nations.  If  we  accepted  it,  we  should  be  doing  some- 
thing of  very  little  practical  use.  That  is  the  proposal  which  I  venture  to  make,  and 
which  I  hope  the  Officers  of  the  Conference  and  the  meeting  will  accept. 

M.  SIRILLE  (France;  speaking  in  French).  —  Two  opposing  cases  were  put  and 
argued  before  the  Conference  yesterday.  Some  of  us — myself  amongst  the  number — 
maintained  that  we  should  confine  ourselves  to  making  Recommendations;  others 
maintained  that  it  was  a  Draft  Convention  which  was  called  for.  Then  the  Swiss 
Delegate,  M.  Carlin,  submitted  a  proposed  compromise.  This  proposed  compromise, 
to  which  M.  Lankas  wishes  to  return,  was  opposed  by  the  Delegate  of  Greece  in  terms 
which  I  think  I  should  bring  to  your  notice  (1). 

There  is  no  occasion  either,  I  think,  to  refer  M.  Carlin's  amendment  to  the  Railways  Com- 
mittee. I  do  not  see  the  use  of  doing  so.  T  fully  appreciate  the  spirit  of  conciliation  which 
dictated  it.  and  I  realise  my  Swiss  colleague's  intention;  but  his  proposal,  will  he  allow  me 
to  tell  him,  would  be  equivalent  to  saying  that  the  cowl  makes  the  monk.  We  should  be 
drafting  a  series  of  Recommendations,,  which  we  should  afterwards  baptise  with  the  name  of 
a  Convention.  Of  course  we  should  not  keep  this  work  to  ourselves;  it  would  be  published. 
I  think  that  would  be  absolutely  impossible,  and  I  therefore  propose  that  the  question  of 
principle  be  put  to  the  vote. 

The  meeting  then  showed  its  approval  of  this  in  different  ways.  Why?  Recause 
the  representative  of  Greece  was  supported  by  the  advocates  of  both  causes.  And 
as  M.  Lankas  has  said,  a  vote  was  taken,  as  the  Greek  Delegate  proposed,  on  the  ques- 
tion of  principle.  What  was  the  result  of  the  vote?  For  the  proposal  to  change  all 
the  provisions  into  Recommendations,  sixteen  votes;  against,  twelve  votes;  abstentions, 
five.  Thus,  as  you  see,  there  was  a  sufficiently  large  majority  in  favour  of  the  change 
to  Recommendations. 

The  Officers  of  the  Conference  did  not  see  fit  to  announce  the  result  of  the  vote. 
Why?     Recause  the  Rapporteur  then  said,  "There  is  no  need  for  an  absolute  majority; 


(1)  See  p.  131. 
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what  is  needed  is  a  two-thirds  majority."  Gentlemen,  it  is  for  the  Officers  of  the  Con- 
ference to  settle  the  question,  and  I  consider  that  I  need  not  argue  it  further  before 
this  meeting. 

What  is  the  result  of  the  vote  taken  yesterday?  The  result,  it  must  be  confessed, 
is  that  there  is  no  large  majority  in  favour  of  either  system.  We  must  reach  an 
understanding.  Very  well;  it  is  for  the  Officers  of  the  Conference,  who  direct  our 
debates,  to  find  a  formula  which  can  be  accepted  by  a  large  majority  of  the  Conference, 
if  not  unanimously.  This  formula  has  been  submitted  to  you,  and  for  my  part  I 
accept  it,  in  a  broad  conciliatory  spirit.  I  notice  that  M.  Lankas  does  not  accept  it. 
Well  then, — I  am  more  open  to  conciliation  than  he.  I  accept  the  compromise  proposed 
by  the  Officers  of  the  Conference,  and  let  me  tell  you  that  I  shall  thereby  find  myself 
in  agreement  with  the  Delegate  of  Italy,  who  was  yesterday  amongst  my  contradictors 
and  adversaries. 

The  Italian  Delegate  made  one  observation,  the  fairness  of  which  I  cannot  but 
acknowledge;  he  said,  "You  speak  of  a  Convention  to  be  made  within  an  indefinite 
period".  In  my  view  the  Italian  Delegate  was  right  in  saying  that  more  precision 
is  necessary,  that  it  must  be  stated  that  the  Convention  shall  be  made  within  the 
period  of  one  or  two  years.  I  think  that  the  period  should  be  fixed  at  two  years.  I  am 
convinced  that  within  two  years,  and  perhaps  within  one,  we  shall  be  in  a  position 
to  prepare  this  great  General  Convention  on  Railways  which  we  all  desire.  Why? 
Because  in  a  year's  time  the  revision  of  the  Bern  Convention  of  which  I  spoke  yesterday 
will  probably  have  been  begun.  Belgium  has  already  completed  her  work  of  revision 
of  this  Convention.  I  think  that  Italy  also  has  terminated  her  labours.  I  may  add 
that  we  shall  shortly  finish  it  in  France  too.  We  have  already  terminated  our  study 
of  the  Convention  on  the  Transport  of  Passengers  and  Luggage.  We  are  at  present 
in  course  of  considering  the  Convention  on  the  Transport  of  Goods,  and  I  think  that, 
I  will  not  even  say  in  a  few  months,  but  in  a  few  weeks,  we  shall  have  drafts  which 
we  shall  be  able  to  submit,  in  accordance  with  custom  and  tradition,  to  the  International 
Railway  Office.     Then  we  shall  be  able  to  meet  at  Bern. 

I  therefore  accept  the  proposal  submitted  by  the  Officers  of  the  Conference,  with 
the  amendment  proposed  by  the  Italian  Delegate.  You  will  see  that  I  am  acting 
here  in  a  broad  spirit  of  conciliation,  and  this  proves  that  I  am  amongst  those  who 
desire  an  agreement  to  be  arrived  at  by  a  large  majority,  for  do  not  forget  that  we 
must  have  a  two-thirds  majority.  Yesterday  I  think  it  was  not  necessary;  but  at  the 
last,  for  the  final  vote,  a  two- thirds  majority  must  be  obtained.  You  who  are  submit- 
ting a  Draft  Convention  cannot  hope  to  obtain  two-thirds  of  the  votes,  since  yesterday 
you  could  not  even  obtain  a  relative  majority.  Why  not  then  be  wise  and  give  your 
support  to  the  plan  proposed  by  the  Officers  of  the  Conference, — a  plan  which  has 
been  made  in  a  broad  spirit  of  conciliation  and  which  I,  for  my  part,  accept,  I  repeat, 
together  with  the  amendment  of  one  who  yesterday  was  my  opponent, — the  amend- 
ment of  the  Italian  Delegate? 

M.  LANKAS  (Czecho-SIovakia;  speaking  in  French).  —  Allow  me  first  of  all  to 
assure  the  Delegate  of  France  that  if  I  were  in  his  place  I  should  be  as  disposed  to 
conciliation  as  he  is.  The  formula  which  has  been  proposed  is  his  formula.  I  think 
that  it  needs  very  rosy  optimism  to  hope  that  in  a  year  or  even  two  years'  time  we 
shall  be  able  to  adopt  a  General  Convention  on  Railways  which  is  to  be  better  than 
that  which  we  are  considering  to-day.  I  do  not  share  that  optimism,  and  I  think 
that  when  you  have  read  the  complete  record  of  yesterday's  meeting  the  optimism 
which  you  evince  will  depart;  if  ever  anything  resembling  a  General  Convention  on 
Railways  could  have  been  adopted,  it  would  have  been  at  that  meeting.  For  my 
part  I  very  strongly  doubt  whether  we  can  be  called  together  in  two  years,  and  I 
therefore  cannot  see  any  possibility  of  concluding  a  fresh  Convention  within  that  period. 

I  would  venture  to  point  out  to  M.  Sibille  that  in  my  view  there  is  no  connection 
whatever  between  the  Revisional  Conference  of  Bern  and  our  General  Convention. 
I  beg  M.  Sibille's  pardon,  but  I  think  he  continually  confuses  the  Bern  Convention 
with  the  General  Convention. 

When  I  examine  the  Italian  proposal  I  ask  myself  what  it  means.  What  will 
happen  at  the  end  of  two  years?     If  I  have  understood  aright,  our  Convention  will 
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take  the  provisional  form  of  Recommendations  during  that  period.  When  the  period 
has  expired,  will  the  Recommendations  automatically  change  to  a  Convention,  or 
must  the  Council  of  the  League  of  Nations  summon  another  General  Conference,  which 
will  have  the  task  of  concluding  a  Convention  on  Railways?  I  do  not  understand 
the  purport  of  this  proposal,  and  even  if  I  did,  not  being  an  optimist,  I  greatly  regret 
that  I  could  not  support  it. 

The  PRESIDENT  (speaking  in  French).  —  If  we  drew  up  as  a  text  the  ideas 
expressed  by  M.  Bignami  and  M.  Sibille,  a  wording  something  like  the  following  might 
be  submitted  to  the  meeting  :■ — 

It  being  understood  that  the  General  Convention  or  Conventions  on  Railways  will  be 
concluded  within  a  period  not  exceeding  two  years,  the  Conference  adopted  the  following 
articles  as  Recommendations. 

If  this  text,  which  is  purely  provisional,  meets  the  views  of  those  who  have  expressed 
their  opinion,  we  might,  as  we  are  attempting  a  compromise,  put  it  to  the  vote.  It 
would  thus  become  a  proposal  of  the  Officers  of  the  Conference,  to  whom  the  question 
was  referred. 

M.  ORTUNO  (Spain;  speaking  in  French). —  I  should  like  to  know  what  body  will 
draft  this  Convention — a  new  Conference,  or  the  Advisory  and  Technical  Committee? 

The  PRESIDENT  (speaking  in  French).  —  I  do  not  think  it  is  possible  to  prepare 
a  Convention  when  only  twelve  votes  have  been  cast  in  favour  of  this  proceeding. 
We  can  only  tell  the  States  that  a  Convention  must  be  drawn  up  within  a  period 
of  two  years.  As  to  who  is  to  draw  it  up,  that  question  depends  on  the  relations 
between  the  technical  organisations  and  the  Council  of  the  League  of  Nations.  That 
is  the  answer  to  M.  Ortuno's  question. 

M.  ORTUNO  (Spain;  speaking  in  French).  —  Then  is  our  Conference  expressing 
a  vceu? 

The  PRESIDENT  (speaking  in  French).  —  It  is  more  than  a  vceu.  After  having 
left  the  Barcelona  Conference,  we  shall  all  bring  to  the  notice  either  of  the  Council 
or  of  our  respective  Governments  the  fact  that  our  Conference  could  not  agree  upon 
a  text  except  on  condition  that  one  or  more  Railway  Conventions  should  be  prepared 
within  a  certain  period.  Accordingly  preparations  will  be  made  to  draw  up  the  Con- 
vention or  Conventions  within  the  period  fixed.  Of  course  no  State  can  be  forced 
to  sign  a  Convention  if  it  does  not  desire  to  do  so.     No-one  under  the  sun  can  be  coerced. 

M.  ORTUNO  (Spain;  speaking  in  French).  —  Of  course  not.  According  to  what 
the  President  has  said,  it  would  appear  that  if  the  desire,  the  recommendation,  the 
wish  of  this  Conference  is  that  within  a  period  of  two  years  a  Convention  shall  be  made, 
will  the  body  appointed  to  draw  up  this  Convention  be  a  fresh  Conference? 

The  PRESIDENT  (speaking  in  French).  —  Obviously. 

M.  ORTUNO  (Spain;  speaking  in  French).  —  ...  that  is  to  say  we  must  fix  a  period 
within  which  a  fresh  Conference  must  be  held... 

The  PRESIDENT  (speaking  in  French).  —  Exactly,  in  so  far  as  the  body  of  organi- 
sations concerned  consider  that  they  should  do  so. 

M.  ORTUNO  (Spain;  speaking  in  French).  —  We  shall  say  that  in  a  period  not 
exceeding  two  years  a  fresh  Conference  must  be  held. 

VARIOUS  DELEGATES.  —  Yes,  Yes! 
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The  PRESIDENT  (speaking  in  French).  —  After  having  considered  the  formula 
proposed  by  M.  Ortufio,  the  Delegate  of  Spain,  the  Officers  of  the  Conference  consider 
that  there  is  no  difficulty  in  making  a  Recommendation  regarding  the  preparation 
and  conclusion  of  a  new  Convention  on  Railways.  We  might  express  the  proposed 
Recommendation  in  the  following  terms  : — 

It  being  understood  that  the  Conference  recommends  that  a  new  Conference  shall  be 
held  within  a  period  of  two  years  in  order  to  draw  up  a  new  Convention  on  Railways. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  I,  too,  appreciate  the  difficulty 
expressed  by  the  Delegate  of  Spain.  We  must  remember  that  we  have  before  us  a 
compromise  proposed  by  the  Officers  of  the  Conference.  This  proposed  compromise 
was  amended  by  the  Italian  Delegation,  and  the  French  Delegate  accepted  this  amend- 
ment, which  was  to  the  effect  that  a  period  should  be  fixed  within  which  a  new  Con- 
ference should  be  summoned  to  prepare  a  Convention  based  upon  the  Recommenda- 
tions which  we  are  about  to  adopt.  Before  the  vote  is  taken,  however,  I  should  like 
to  draw  the  attention  of  the  Conference  to  the  fact  that  the  stating  of  this  period  has 
no  practical  value;  it  is  not  for  the  Conference  to  say  that  a  fresh  Conference  shall 
be  held  within  a  period  of  two  years,  for  example,  in  order  to  transform  into  a  Conven- 
tion the  Recommendations  which  will  appear  amongst  the  Acts  of  the  present  Con- 
ference. A  new  Conference  can  only  be  summoned  by  the  Council,  and  we  have  no 
hold  over  the  Council.  We  can  of  course  make  a  recommendation,  and  if  you  think 
that  is  enough,  you  are  free  to  do  so,  but  I  considered  it  was  my  duty  to  remind  you 
that  it  is  nothing  more  than  a  Recommendation,  and  that  there  does  not  ensue  from 
it  any  obligation  whatever  to  summon  another  Conference. 

I  should  have  preferred  not  to  press  the  amendment  which  I  submitted  yesterday, 
and  I  am  fully  aware  of  the  logical  and  legal  objections  which  may  be  made  to  it, 
although  in  my  view  a  convention  can  contain  recommendations;  it  is  possible,  in  fact, 
to  agree  to  make  certain  recommendations,  and  there  you  have  a  "convention".  How- 
ever, I  should  not  have  insisted,  but  as  the  Delegate  of  Czecho-Slovakia  has  again 
taken  up  my  amendment,  I  thought  I  ought  to  remind  you  of  this.  The  proposal 
which  the  Officers  of  the  Conference  make  to  us  takes  into  account  the  amendment 
of  the  Italian  Delegation,  but  seems  to  me  to  be  open  to  the  very  serious  objection  that 
it  does  not  create  any  kind  of  obligation.  We  are  indeed  not  competent  to  compel  the 
summoning  of  a  new  Conference  in  order  to  make  a  new  Convention.  It  was  to  this 
point  that  I  considered  I  should  more  particularly  draw  the  attention  of  the  meeting. 

The  PRESIDENT  (speaking  in  French).  —  In  reply  to  the  statement  of  the  Swiss 
Delegate,  may  I  be  permitted  to  point  out  that  a  minority  of  twelve  votes  does  not 
suffice  for  the  making  of  a  Convention,  when  sixteen  votes  have  been  cast  against 
such  a  preceding?  M.  Carlin's  amendment  is  out  of  the  question  by  the  very  fact 
that  sixteen  votes  were  cast  against  a  Convention  of  any  kind  whatever;  it  is,  therefore, 
impossible  to  return  to  the  Carlin  amendment. 

In  view  of  these  circumstances,  the  duty  and  task  of  the  Officers  of  the  Conference 
is  to  endeavour  to  secure  unanimous  agreement  on  a  formula  in  which,  within  the 
limits  of  possibility,  our  Governments  and  the  League  of  Nations  might  be  asked  to 
arrange,  by  some  means,  for  this  Convention  within  a  period  which  could  be  fixed  at  two 
years.  I  repeat  that  we  have  no  means  of  forcing  the  signature  of  an  international 
Convention,  and  that  Governments  will  always  be  free  not  to  sign.  What  we  can  do 
is  to  express  our  unanimous  opinion  in  a  Recommendation  possessing  all  the  authority 
of  a  Conference  which  has  profoundly  considered  the  questions  submitted  to  it.  Since 
the  Convention  has  not  been  made,  we  will  express  a  Recommendation  that  within 
a  short  period,  and  by  the  means  which  are  technically  and  constitutionally  at  the 
disposal  of  the  League  of  Nations,  a  new  Conference  be  summoned  to  draw  up  and 
conclude  a  new  Convention.  This  Recommendation  will  indeed  be  nothing  more 
than  a  Recommendation,  but  it  will  nevertheless  emanate  from  an  assembly  composed 
of  the  representatives  of  forty-two  States  who  have  assembled  and  who  have 
deliberated.  There  can  be  no  doubt  that,  as  far  as  lies  in  its  power,  the  League  of 
Nations  will  put  our  view  into  practice. 
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This,  I  think,  is  quite  clear.  A  broad  sentiment  of  conciliation  has  inspired  the 
advocates  of  the  two  causes.  I  therefore  beg  the  assembly  not,  for  reasons  which 
in  my  opinion  are  mere  quibbles,  to  prevent  an  agreement  from  being  reached  on  the 
following  formula  which  I  venture  to  put  before  it  : — 

The  Conference,  bearing  in  mind  the  importance  of  the  conclusion  within  a  period  of  two 
years  of  a  Convention  on  Railways, 

Recommends  that  this  Convention  should  be  discussed  and  concluded  within  that  period 
and  that  a  Conference  should  meet  for  this  purpose. 

The  Conference  has  adopted  the  following  articles  as  Recommendations. 

This  proposal,  which  is  one  of  conciliation,  consists  of  two  parts.  The  first  refers 
to  the  summoning  of  a  new  Conference,  the  second  refers  to  the  adoption  of  the  articles 
as  Recommendations.  1  think  that  the  Conference  will  see  no  objection  to  my  putting 
the  proposal  as  a  whole  to  the  vote. 

The  proposal  was  adopted  by  29  votes  to  2. 

The  PRESIDENT  (speaking  in  French).  —  In  accordance  with  this  decision,  the 
Officers  of  the  Conference  will  put  into  the  form  of  Recommendations  the  text  which 
was  submitted  to  you  as  a  Convention  (1). 


The  meeting  adjourned  at  7.55  p.m. 


(1)  The  text  inserted  in  the  Final  Act  reads  as  follows  :  — 

"4.  The  Conference,  bearing  in  mind  the  importance  of  the  conclusion  within  a  period  of  two 
years  of  a  Convention  on  Railways,  recommends  that  a  Conference  should  meet  in  good  time  to  permit 
of  the  preparation  and  conclusion  of  such  a  Convention  within  the  period  indicated." 


TWENTY-SIXTH  MEETING  OF  THE  CONFERENCE 

(Friday,  April  15th,  1921,  at  6.10  p.m.) 


ADOPTION  OF  RECOMMENDATIONS  —  ADOPTION  AS  A  WHOLE,  BY  ROLL-CALL,  OF  RECOMMEN- 
DATIONS RELATIVE  TO  INTERNATIONAL  REGIME  OF  RAILWAYS  —  PROPOSALS  OF  ITALIAN  AND 
CZECHOSLOVAK    DELEGATIONS 

The  meeting  opened  with  M.  Hanotaux,  President,  in  the  Chair. 


ADOPTION  OF  RECOMMENDATIONS 

The  PRESIDENT  (speaking  in  French).  —  Our  agenda  consists  of  the  examination 
of  the  Draft  Recommendations  on  Railways  prepared  by  the  Drafting  Committee  as 
a  result  of  the  vote  which  took  place  at  the  meeting  held  yesterday.  I  will  read  the 
text,  on  which  the  Conference  will  vote  Section  by  Section. 

The  General  Conference  on  Communications  and  Transit  assembled  at  Barcelona  under 
the  auspices  of  the  League  of  Nations,  being  desirous  that  the  principle  of  Freedom  of  Commu- 
nications should  be  applied  in  conformity  with  Article  23  e)  of  the  Covenant  of  the  League  of 
Nations  to  the  railways  under  the  sovereignty  and  authority  of  the  States  which  are  repre- 
sented at  the  Conference,  or  which  eventually  accept  the  present  recommendations,  and, 
recognising  that  in  virtue  of  the  above  principle  any  one  of  these  States  is  entitled  on  the 
railways  under  the  sovereignty  or  authority  of  any  other  such  State  to  all  reasonable  facilities 
for  promoting  and  encouraging  the  flow  of  international  traffic  to  or  from  its  territory,  unan- 
imously recommends  the  adoption  of  the  following  provisions  by  the  Governments  of  the 
said  States. 

The  Conference  recommends  : 

M.  BIGNAM1  (Italy;  speaking  in  French).  —  These  last  words  must  be  omitted: 
we  have  said  earlier  in  the  paragraph  :  The  Conference...  unanimously  recommends... 
This  is  a  repetition. 

The  PRESIDENT  (speaking  in  French).  —  I  think  we  must  keep  this  repetition 
because  it  renders  the  text  clear.  The  Conference  unanimously  recommends, — that  is 
the  first  point.  The  next  point  is  that  it  recommends,  and  finally  comes  the  list  of 
recommendations.     I  will  read  Section  1. 

1.  That  the  various  States  should  adopt  all  possible  measures  which  will  facilitate  the 
international  transport  of  goods  over  the  railways  under  their  sovereignty  or  authority. 
These  measures  should,  in  particular,  provide  for  : 

Through  transport,  on  the  basis,  as  far  as  possible,  of  a  single  waybill,  subject 
throughout  to  the  same  obligations; 

Treatment  of  goods  during  the  journey; 

Transhipment  when  this  operation  cannot  be  avoided; 

The  form  in  which  international  tariffs  are  to  be  established  and  the  conditions 
of  their  application. 

If  there  are  no  observations  on  this  Section,  we  may  consider  it  as  adopted. 

2.  That  the  various  States  should  adopt  all  possible  measures  which  will  facilitate  the 
international  transport  of  passengers  and  baggage  over  the  railways  under  their  sovereignty 
or  authority,  under  conditions  of  speed  and  comfort  corresponding  to  the  importance  of  each 
train  service.     In  particular,  such  measures  should  comprise  the  establishment  of  services 
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with  through  booking  facilities,  and,  as  far  as  possible,  without  change  of  carriage,  as  well 
as  through  booking  of  baggage  subject  as  far  as  possible  to  the  same  obligations  throughout. 

Section  2  was  adopted. 

3.  That  the  various  States  should  take  on  the  railways  under  their  sovereignty  or  autho- 
rity all  possible  measures,  including  those  of  a  technical  character,  which  will  permit  and 
facilitate  the  reciprocal  utilisation  and  exchange  of  their  rolling-stock.  Those  measures  are 
excluded  which  would  involve  modifications  in  the  essential  characteristics  of  a  railway 
system  or  of  rolling  stock. 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  I  think  that  the  expression  pur 
contre  is  unsuitable.  We  do  not  wish  to  exclude  from  the  recommendation  what  follows : 
we  wish  to  make  it  clear — this  is  in  accordance  with  an  amendment  submitted  by  the 
Spanish  Delegation — that  this  is  a  desire  and  not  an  obligation.  We  might  say  cepen- 
dant. 

M.  SIB1LLE  (France;  speaking  in  French).  —  It  would  be  better  to  put  toutcfois  (1) ; 
it  is  the  word  which  is  generally  used. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  We  should  say,  These 
measures  do  not  refer  to  instead  of  Those  measures  are  excluded. 

The  PRESIDENT  (speaking  in  French).  —  1  will  put  to  the  vote  Section  3,  the  second 
sentence  of  which  is  altered  as  follows  :  These  measures  do  not  include...  (Toutefois,  ue 
sont  pas  comprises  parmi  les  mesures...) 

Section  3  was  adopted. 
We  now  pass  to  Section  4. 

4.  That,  in  the  absence  of  existing  conventions  providing  for  the  application  of  the  prin- 
ciples laid  down  in  paragraphs  1,  2  and  3  of  these  recommendations,  special  conventions 
should  be  concluded  providing  as  far  as  possible  for  the  application  of  these  principles  as 
between  groups  of  contiguous  territories. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  —  We  accepted  the  words 
as  far  as  possible,  which  did  not  appear  in  our  original  proposal,  in  order  to  comply  with 
a  British  amendment.  The  situation  has  now  completely  changed,  the  Draft  Conven- 
tion having  become  a  series  of  Draft  Recommendations,  and  it  seems  needless  to  weaken 
this  Draft  still  further  by  the  words  as  far  as  possible.  We  do  not  say  here  what  the 
groups  of  contiguous  territories  are  to  be  to  which  these  principles  will  be  applied.  As 
the  formula  is  sufficiently  inclusive  it  would  be  reasonable  to  omit  the  words  as  far  as 
possible. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  We  second  this  proposal. 

The  PRESIDENT  (speaking  in  French).  —  If  there  is  no  objection,  this  is  decided. 
I  put  to  the  vote  Section  4  with  this  alteration. 

Section  4  was  adopted. 

5.  That  the  various  States  should  adopt  all  possible  measures  to  ensure  that  the  grant  of 
facilities  and  the  establishment  of  tariff*,  as  also  their  adoption  and  application  as  regards 
passengers  who  are  nationals  of  any  one  of  these  States,  or  as  regards  goods  having  as  their 
origin  or  destination  any  one  of  these  States,  do  not  depend,  over  one  and  the  same  throughout 
route  in  the  same  direction  and  in  the  same  conditions  either  on  the  nationality  of  the  pas- 
sengers, on  the  ownership  or  commercial  origin  of  the  goods  or  on  the  flag  or  ownership  of 
the  vessels  employed  either  before  or  after  their  transport  by  rail.  Transport  rates  should 
be  calculated  in  accordance  with  the  tariffs  legally  in  force  and  duly  published,  any  private 
agreement  having  as  its  object  the  granting  of  rebates  to  one  or  several  passengers  or  to  one 


(1)   English  text  unchanged. 
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or  several  consignors  or  consignees  should  be  expressly  forbidden  and  considered  null  and 
void.  Rebates  are  granted,  however,  provided  they  are  duly  published  and  are  equally 
available  to  all  under  the  same  conditions. 

The  above  recommendations  do  not  form  any  hindrance  to  the  existence  and  the  estab- 
lishment of  different  tariffs  for  internal  import,  export  or  transit  traffic  based  on  varying 
conditions  or  on  commercial  competition  between  routes.  Nothing  in  these  recommendations 
is  to  be  taken  as  affecting  in  any  way  the  question  of  combined  rail  and  sea  tariffs. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  should  like  to  draw  your 
attention  to  the  words  over  the  same  throughout  route,  in  the  same  direction.  Those  who 
were  present  at  the  discussions  in  the  Committee  on  Railways  will  remember  that  the 
insertion  or  deletion  of  these  words  gave  rise  to  a  very  strong  difference  of  opinion  when 
we  were  still  discussing  the  basis  of  an  obligatory  Convention.  At  that  time  the  British 
Delegation,  supported  by  the  French  Delegation  and  several  others,  was  of  opinion 
that  these  words  ought  to  be  omitted ;  but  there  were  others,  in  particular  the  Swedish 
Delegation,  the  Roumanian  Delegation,  and  I  think  the  Serb-Croat-Slovene  Delegation, 
who  felt  that  in  an  obligatory  Convention  it  was  unwise  to  omit  the  words.  As  the 
Railway  Convention  has  now  been  transformed  into  Recommendations,  I  have  taken 
steps  to  ascertain  whether  all  the  delegations  who  supported  the  insertion  of  these 
words  would  be  willing  to  omit  them.  I  have  consulted  the  Czecho-Slovak,  Italian, 
Roumanian,  Serb-Croat-Slovene,  and  Swedish  Delegations,  and  they  are  all  now  wil- 
ling to  omit  these  words.  I  think  if  we  are  to  have  only  Recommendations  they  ought 
to  be  as  strong  as  we  can  make  them,  and  as  it  now  appears  that  opinion  unanimously 
favours  the  omission  of  the  words,  I  propose  that  they  be  omitted. 

M.  ETIENNE  (Director  of  the  Central  Office  of  International  Transport;  speaking 
in  French).  —  Allow  me  to  make  a  few  more  slight  alterations  and  corrections. 

Section  5  speaks  of  goods  having  as  their  origin  or  destination  any  one  of  these  States ; 
it  would  be  better  to  use-the  words  coming  from  or  proceeding  to... 

At  the  end  of  the  first  paragraph  of  this  Section,  in  order  to  retain  the  conditional, 
we  should  say  rebates  may,  or  should,  however,  be  granted  instead  of  rebates  are  granted, 
however... 

The  PRESIDENT  (speaking  in  French).  —  The  text  will  be  altered  accordingly. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  We  have  kept  the  words 
in  the  same  conditions. 

The  PRESIDENT  (speaking  in  French).  —  But  we  agree  to  omit  the  words  over 
one  and  the  same  throughout  route,  in  the  same  direction. 

M.  STIEVENARD  (Belgium;  speaking  in  French).  —  We  must  also  omit  the  words 
in  the  same  conditions,  because  they  imply  that  in  different  conditions  the  inequality 
might  depend  on  the  particular  nation  concerned. 

The  PRESIDENT  (speaking  in  French).  —  It  has  been  asked  to  omit  the  words 
in  the  same  conditions. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  We  only 
accepted  this  alteration  in  deference  to  the  wishes  of  the  British  Delegation,  but  if  it  is 
again  proposed  to  omit  the  words  in  the  same  conditions,  we  should  like  to  return  to  the 
original  text. 

The  PRESIDENT  (speaking  in  French).  —  The  Conference  has  decreed  that  the 
Convention  be  changed  to  Recommendations.  Some  delegations  ask  that  the  words 
in  the  same  conditions  be  retained,  whilst  other  delegations  are  of  the  contrary  opinion. 

M.  STIEVENARD  (Belgium;  speaking  in  French).  —  I  do  not  press  for  the  omission 
of  the  words. 
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Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  had  thought  that  this 
omission  would  not  meet  with  opposition. 

The  PRESIDENT  (speaking  in  French).  —  As  the  amendment  to  omit  these  words 
has  not  been  pressed,  we  may  accept  the  British  proposal.  For  the  sake  of  clearness 
I  will  read  again  the  beginning  of  this  Section. 

That  the  various  States  should  adopt  all  possible  measures  to  ensure  that  the  grant  of 
facilities  and  the  establishment  of  tariffs,  as  also  their  adoption  and  application  as  regards 
passengers  who  are  nationals  of  any  one  of  these  States,  or  as  regards  goods  coming  from  or 
proceeding  to  any  one  of  these  States  do  not  depend  in  the  same  conditions  either  on  the 
nationality  of  the  passengers,  on  the  ownership  or  commercial  origin  of  the  goods,  or  on  the 
flag  or  ownership  of  the  vessels  employed  either  before  or  after  their  transport  by  rail... 

M.  LANK.AS  (Czecho-Slovakia;  speaking  in  French).  —  The  second  paragraph 
would  begin  as  follows  : 

The  above  recommendations  do  not  form  any  hindrance  to  the  existence  and  estab- 
lishment of  different  tariffs... 

The  word  hindrance  was  quite  suitable  for  a  Convention,  but  a  Recommendation 
cannot  form  a  hindrance  to  the  existence  or  establishment  of  tariffs.  The  words  do 
not  form  any  hindrance  to  must  therefore  be  replaced  by  the  words  do  not  refer  to,  or  do 
not  affect. 

The  PRESIDENT  (speaking  in  French).  —  Do  not  prevent. 

M.   PIERRARD   (Belgium;    speaking  in  French).  —  But  can  the   expression 
contraire  a  V etablissement  d'un  tarif  (1)  be  used  ? 

M.  POLITIS  (Greece;  speaking  in  French).  —  We  cannot  say  that  a  Convention 
is  contrary  to  the  establishment  of  a  tariff. 

The  PRESIDENT  (speaking  in  French).  —  Why  can  we  not  say  so?  It  is  French, 
and  very  good  French  too.  I  agree  that  a  Recommendation  which  affects  is  somewhat 
doubtful  French;  the  word  belongs  to  the  sphere  of  sentiment,  and  a  Recommen- 
dation concerning  a  tariff  does  not  contain  much  sentiment.  1  think  we  must  use  the 
word  contraire  (1),  which  is  clearer. 

If  there  are  no  further  remarks  on  Section  5,  1  will  put  it  to  the  vote  as  modified 
in  the  course  of  discussion. 

Section  5  was  adopted. 

I  will  now  read  Section  6. 

6.  That,  without  prejudice  to  the  provisions  of  Article  24  of  the  Covenant  of  the  League 
of  Nations,  in  cases  in  which  existing  conventions  or  the  future  conventions  contemplated 
in  paragraph  4  of  these  recommendations  involve  the  creation  of  International  Bureaux, 
the  necessary  instructions  should  be  given  for  these  Bureaux  to  exchange  directly  with  the 
League  of  Nations  any  useful  information  relating  to  the  exercise  of  their  functions  and 
to  submit  to  the  League  an  annual  Report. 

Are  there  any  remarks  on  Section  6?     I  will  put  it  to  the  vote. 
Section  6  was  adopted. 

I  will  read  Section  7. 

That  in  exceptional  cases  deviations  may  be  made  from  the  preceding  articles  by  mea- 
sures of  a  general  or  particular  character  which  a  State  is  obliged  to  take  in  case  of  an  emer- 
gency affecting  the  safety  of  the  State  or  the  vital  interests  of  the  country;  it  being  understood 
that  the  principle  of  freedom  of  communications  must  be  observed  to  the  utmost  possible 
extent. 


(1)   English  text  unchanged. 
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M.  LANKAS  (Czechoslovakia;  speaking  in  French).  —  Can  we  keep  in  its  present 
form  the  words  recommends  that  in  exceptional  cases  deviations  may  be  made  from  the 
preceding  articles  by  measures  of  a  general  or  particular  character...'}  I  think  that  the 
idea  which  We  have  in  mind  would  be  better  expressed  in  the  following  form  : — 
recommends  not  to  deviate  save  in  exceptional  cases  from  the  principles  and  provisions  of 
the  preceding  article  ... 

The  PRESIDENT  (speaking  in  French).  —  That  is  a  totally  different  train  of 
thought.  I  think  that  the  form  of  the  sentence  should  be  changed,  and  that  we  should 
say  in  exceptional  cases  deviations  may  be  made... 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  1  think 
that  Section  7  should  precede  Section  6;  the  deviations  to  which  it  refers  have  no  connec- 
tion with  the  contents  of  Section  6. 

The  PRESIDENT  (speaking  in  French).  —  You  are  right.  The  ideas  do  not  belong 
to  the  same  category. 

M.  CAHLIN  (Switzerland  ;  speaking  in  French).  —  1  should  like  to  call  the  attention 
of  the  Conference  to  the  following  point.  1  think  that  if  we  do  not  omit  this  Section  7 
we  can  hardly  speak  of  the  provisions  of  the  preceding  articles...  We  are  dealing  with 
mere  recommendations,  and  I  therefore  think  that — if  we  intend  to  keep  the  article 
at  all,  which  appears  to  me  superfluous — we  should  say  in  exceptional  cases  deviations 
may  be  made  from  the  Recommendations. 

The  1'RESIDENT  (speaking  in  French).  — But  to  deviate  is  no  longer  suitable.  We 
have  used  the  word  recommendations  everywhere.  I  think  the  most  suitable  text  for 
what  we  wish  to  express  would  be  the  measures  of  a  particular  character  which  are  not 
referred  to  in  the  preceding  Recommendations... 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  As  this  is  only  a  question  of  text, 
what  does  the  President  think  of  the  following  wording,  which  would  take  the  same 
form  as  in  the  other  sections  : 

That  in  exceptional  cases  deviations  may  be  made  (Qu'il  puisse  etre  exceptionnelle- 
ment...).  We  should  use  the  subjunctive,  and  as  this  is  a  Recommendation,  we  should 
keep  the  same  form  as  in  the  other  paragraphs. 

M.  SCASSI  (Greece;  speaking  in  French).  —  We  should  say  the  Conference  considers 
that...  may  be  made  (La  Conference  estime  qu'il  pourra  etre...).  We  must  change  the 
sentence  and  not  make  it  depend  on  recommend,  but  on  another  verb.  This  is  not  a 
question  of  a  recommendation,  but  of  an  opinion. 

The  PRESIDENT  (speaking  in  French).  — I  would  suggest  The  Conference  recog- 
nises that  in  exceptional  cases  deviations  may  be  made  from  the  Recommendations  in  the 
preceding  paragraphs. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  — ...from  the  preceding  Recom- 
mendations... 

The  PRESIDENT  (speaking  in  French).  —  ...from  the  preceding  Recommendations... 
Yes,  that  is  better. 

ML  AVRAMOVITCH  (Czecho-Slovakia;  speaking  in  French).  —  We  originally 
accepted  the  text  in  the  hope  that  it  would  one  day  become  the  text  of  the  Convention. 
1  think  that  this  text  should  be  kept;  if  we  changed  it  we  should  find  in  the  end  that  it 
would  be  impossible  to  adopt  it. 

The  PRESIDENT  (speaking  in  French).  —  Your  remark  will  be  entered  in  the 

records. 
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M.  REINTIARDT  (Austria;  speaking  in  French).  —  I  iliink  that  the  word  recom- 
mendations does  no!  express  what  we  mean.  What  we  arc  discussing  here  is  the  pro- 
visions ol  these  recommendations.     The  recommendation  is  what  we  make. 


The  PRESIDENT  (speaking  in  French).  —  You  suggest  then  thai  we  should  return 
to  the  word  paragraphs  instead  of  the  word  recommendations.  I  think  indeed  thai  our 
intention  would  he  helter  expressed  by  the  term  paragraphs. 

I  will  read  the  text  of  Section  7  in  the  form  in  which  ii  emerges  from  the  discussion 
which  lias  taken  place  : 

The  Conference  recognises  that  in  exceptional  cases  deviations  may  be  made  from  the 
preceding  paragraphs  by  measures  of  a  general  or  particular  character  which  a  State  is  obli- 
ged to  take  in  case  of  an  emergency  affecting  the  safety  of  the  State  or  the  vital  interests  of 
the  country;  it  being  understood  that  the  principle  of  freedom  of  communications  must  be 
observed  to  the  utmost  possible  extent. 

M.  STIEVENARD  (Belgium;  speaking  in  French).  —  Can  we  speak  of  deviating 
from  paragraphs' 

The  PRESIDENT  (speaking  in  French).  —  We  call  the  divisions  in  this  tcxi  para- 
graphs instead  of  articles.  Obviously  we  must  say...  the  provisions  which  are  in  the 
paragraphs...  but  really  I  think  that  would  be  splitting  hairs.  However,  if  you  prefer 
the  word  articles,  let  us  use  the  word  articles,  but  the  term  articles  is  used  principally 
in  laws.     We  preferred  a  less  definite  word  which  I  think  fully  answers  the  purpose. 

I  put  to  the  vote  the  text  of  Section  7  in  the  form  in  which  1  have  read  it. 

Section  7  was  adopted. 


ADOPTION  AS  A  WHOLE,  BY  ROLL-CALL,  OF  RECOMMENDATIONS 
RELATIVE  TO  INTERNATIONAL  REGIME  OF  RAILWAYS 

I  will  put  to  the  vote  as  a  wmoie  the  Recommendations  relative  to  the  International 
Regime  of  Railways. 

Albania Yes  India Yes 

Austria Yes  Italy Yes 

Belgium Yes  Japan Yes 

Bolivia Yes  Latvia Yes 

Brazil Yes  Lithuania Yes 

British  Empire Yes  Luxemburg Absent 

Bulgaria Yes  Netherlands Yes 

Chile Yes  Norway Yes 

China Yes  Panama Yes 

Colombia Absent       Paraguay Yes 

Cuba Yes  Persia Yes 

Czecho-Slovakia Absent       Poland Yes 

Denmark Yes  Portugal Absent 

Esthonia Yes  Roumania ^  es 

Finland Yes  Serb-Croat-Slovenc  State.  .  Yes 

France Yes  Spain Yes 

Greece Yes  Sweden Yes 

Guatemala Yes  Switzerland Abstention 

Haiti Yes  Uruguay Yes 

Honduras Yes  Venezuela Absent 

The  Recommendations  were  adopted  by  34  votes,  with  one  abstention. 
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PROPOSALS  OF  ITALIAN  AND  CZECHO-SLOVAK  DELEGATIONS 

M.  SINIGALIA  (Italy;  speaking  in  French).  — The  Italian  Delegation  does  not  in 
any  way  desire  to  return  to  the  discussion  of  the  Recommendations  which  have  been 
adopted,  but  it  would  remind  the  Conference  that  it  submitted  to  the  Committee  a 
request  to  add  an  article,  the  object  of  which  would  be  the  possible  concession  of 
electrical  power  (1). 

This  proposal  was  not  accepted  by  the  Committee  for  two  reasons;  the  first  was 
that  it  was  thought  that  it  did  not  enter  into  the  scope  of  these  Recommendations,  and 
the  second  was  of  a  strategical  nature.  As  the  text  has  now  been  accepted,  the  Italian 
Delegation  ventures  to  ask  whether  it  would  not  be  possible,  as  has  already  been  done 
in  connection  with  other  questions,  to  include  this  proposal  in  the  Final  Act  of  our 
deliberations  in  the  form  of  a  Recommendation.  This  passage  could  state  that 
the  proposal  in  question  was  not  adopted  in  the  form  submitted  by  my  delegation, 
because  it  was  considered  that  it  did  not  come  within  the  scope  of  the  Recommenda- 
tions which  were  under  discussion,  but  that  the  Conference  was  of  opinion,  in  the  inter- 
est of  international  routes  of  communication,  that  it  would  be  desirable  for  the  question 
to  be  considered  and  a  solution  to  be  found  in  the  future.  The  text  of  this  recommen- 
dation might  read  as  follows  : — 

The  Conference  considered  that  the  Italian  proposal  relating  to  the  possible  concession 
of  electrical  power  for  the  operation  of  railways  was  outside  the  scope  of  the  Recommen- 
dations relative  to  Railways.  It  considers,  however,  that  it  should  bring  this  question  to 
the  notice  of  the  Council  of  the  League  in  the  belief  that  it  would  be  desirable  lor  it  to  be 
considered  in  the  future,  in  connection  with  the  improvement  of  routes  of  communication 
of  international  concern. 

The  PRESIDENT  (speaking  in  French).  —  You  have  heard  the  Recommendation 
made  by  the  Italian  Delegation.  I  think  that  the  text  of  this  proposal  might  be  drawn 
up  as  follows  : — 

The  Conference  decided  that  the  Italian  proposal  concerning  the  possible  concession  of 
electrical  power  for  the  operation  of  railways  exceeded  the  scope  of  the  Recommendations 
relative  to  Railways.  It  considers,  however,  that  it  should  bring  this  question  to  the  notice 
of  the  Council  of  the  League,  in  the  belief  that  it  would  be  desirable  for  it  to  be  considered  in 
the  future  with  a  view7  to  the  improvement  of  routes  of  communication  of  international 
concern. 

M.  ORTUNO  (Spain;  speaking  in  French).  —  It  is  in  fact  a  recommendation  that 
this  question  should  be  examined. 

The  PRESIDENT  (speaking  in  French).  —  It  is  a  guide  for  the  future. 

M.  POLIT1S  (Greece;  speaking  in  French).  —  It  would  perhaps  be  well  to  state  to 
whom  and  by  whom  such  a  concession  would  be  made. 

The  PRESIDENT  (speaking  in  French).  —  For  the  sake  of  added  clearness,  and 
in  order  to  take  into  account  M.  Politis's  remark,  we  mi  lit  perhaps  word  the  sentence 
thus  ...with  regard  to  the  possible  concession  of  electrical  power  between  contiguous  States... 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  In  order  not  to  adopt  too  restrictive 
a  formula  we  might  simply  say  between  States. 

The  PRESIDENT  (speaking  in  French).  —  There  is  no  objection  to  the  text  of  the 
Italian  proposal,  which  reads  as  follows  : — 

The  Conference  decided  that  the  Italian  proposal  with  regard  to  the  possible  concession  of 
electrical  power  between  States  for  the  operation  of  railways... 

(1)  Sec  p.  kl. 
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It  is  decided  then  that  this  Recommendation  will  be  included  in  the  Final  Act,  the 
definitive  text  of  which  will  be  drawn  up  subsequently  (1). 

M.  LANKAS  (C7echo-Slovakia;  speaking  in  French).  —  In  the  course  of  the  general 
discussion  I  spoke  of  the  desirability  of  a  certain  degree  of  unification  from  the  point 
of  view  of  local  tariffs  (2). 

I  brought  up  this  question  at  Paris,  and  my  view  was  adopted  there,  the  following 
words  being  inserted  in  the  former  Article  1 : — Measures  to  facilitate  international  traffic 
shall  deal  with  the  form  of  the  establishment  of  tariffs.  Although  the  Italian  Delegate 
shared  my  view,  it  was  considered  in  Committee,  when  Article  1  was  discussed,  that 
it  would  be  more  logical  to  speak  only  of  international  tariffs  in  the  Convention.  1 
think,  however,  that  all  the  railway  experts  will  agree  with  me  that  it  would  be  well 
to  facilitate  as  far  as  possible  the  establishment  of  direct  tariffs.  One  of  the  best  means 
of  arriving  at  this  result,  particularly  in  the  case  of  contiguous  territories,  is  to  make 
the  actual  form  of  local  tariffs  as  uniform  as  possible.  This  does  not  in  any  way  affect 
the  sovereignty  of  States  or  tariff  policy ;  it  is  simply  a  recommendation  that  neigh- 
bouring countries  should  attempt  to  make  the  form  of  their  local  tariffs  as  uniform  as 
possible  in  order  to  facilitate  the  establishment  of  direct  tariffs.  This  recommendation 
might  be  dealt  with  in  the  same  way  as  the  Italian  proposal.  The  text  which  we  pro- 
pose reads  as  follows  : — 

In  view  of  the  advantages  afforded  to  the  development  of  international  commerce  and 
traffic  by  the  adoption  of  international  common  tariffs,  and  taking  into  account  the  fact 
that  the  great  diversity  in  the  form  of  internal  tariffs  offers  one  of  the  main  obstacles  to  the 
easy  and  rapid  establishment  of  international  tariffs,  the  General  Communications  and 
Transit  Conference  considers  it  highly  desirable  that,  particularly  as  concerns  groups  of 
contiguous  territories,  the  form  of  internal  tariffs  should  as  far  as  possible  be  simplified  and 
unified  and  that  this  question  should  be  examined. 

The  PRESIDENT  (speaking  in  French).  —  Subject  to  final  drafting,  is  there  any 
objection  to  the  inclusion  of  this  Recommendation,  like  the  preceding  one,  in  the  Final 
Act? 

This  was  decided  (3). 

The  meeting  adjourned  at  8.55  p.m. 


(1)  The  text  inserted  in  the  Final  Act  reads  as  follows  :  — 

"The  Conference,  bearing  in  mind  that  it  is  desirable  with  a  view  to  the  improvement  of  ways  of 
communication  of  international  concern  that  States  having  an  abundant  supply  of  electrical  power 
should  concede  a  part  of  it  to  States  in  want  thereof,  recommends  that  this  question  should  be  exam- 
ined". 

(2)  See  p.  21. 

(3)  The  text  inserted  in  the  Final  Act  reads  as  follows  :  — 

"The  Conference  declares  that  it  is  highly  desirable  that  the  question  of  the  extent  to  which  it 
is  possible  to  simplify  internal  railway  tariffs  and  to  bring  them  into  greater  uniformity  should  be 
studied,  particularly  as  regards  groups  of  contiguous  territories". 
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EIGHTEENTH  MEETING  OF  THE  CONFERENCE 

(Friday  April  8th,  1921,  at  11  a.m.) 


STATEMENT   ON    RESOLUTION    RELATING   TO   INTERNATIONAL   REGIME   OF   PORTS 

GENERAL    DISCUSSION 

The  meeting  opened  with  M.  Hanoi aux,  President,  in  the  Chair  (1). 


STATEMENT  ON  RESOLUTION  RELATING  TO  INTERNATIONAL  REGIME  OF  PORTS 

The  PRESIDENT  (speaking  in  French).  —  I  call  upon  M.  Adatci,  one  of  our  Vice- 
Presidents,  to  make  a  short  statement  on  the  Resolution  relative  to  the  International 
Regime  of  Ports. 

M.  ADATCI  (Vice-President;  speaking  in  French).  —  Mr.  President,  Gentlemen, 
in  accordance  with  Article  23  e)  of  the  Covenant  of  the  League  of  Nations,  provision  is 
made  in  Article  379  of  the  Treaty  of  Versailles  for  a  General  Convention  concerning  the 
International  Regime  of  Ports,  to  be  concluded,  with  the  approval  of  the  League  of 
Nations,  within  a  period  of  five  years  dating  from  the  coming  into  force  of  the  Treaty 
of  Peace.  The  Executive  Council  of  the  League  of  Nations  accordingly  proceeded  to 
deal  with  this  question  immediately  upon  entering  its  duties;  at  its  meeting  held  on 
February  13th,  1920,  it  decided  to  call  upon  the  Commission  of  Enquiry  on  Freedom 
of  Communications  and  Transit  to  prepare  a  draft  convention,  to  be  submitted  to  you 
for  careful  consideration,  on  ports  placed  under  an  international  regime.  As  you  are 
aware,  this  Commission  did  not  consider  it  possible  at  that  time  to  contemplate  the 
concluding  of  a  convention  of  this  kind;  it  confined  itself  to  preparing  a  draft  resolution 
which  should  include  a  kind  of  standard  type  of  statute  for  ports  placed  under  an  inter- 
national regime.     It  is  this  draft  which  is  submitted  to  you  for  consideration. 

Ports  have  at  all  times  and  in  all  places  constituted  vital  parts  of  the  countries 
possessing  them.  There  have  even  been  many  ports  which  in  themselves  constituted 
empires  or  republics, — for  example,  Tyre  in  ancient  Phoenicia,  Carthage,  Venice;  and 
besides  these  particularly  striking  instances,  it  may  be  said  without  exaggeration  that 
for  most  countries  ports  are  the  organs  essential  to  their  existence,  which  enable  them 
to  establish  contact  with  foreign  countries.  Thus  when  in  1857  Commodore  Perry,  of 
North  America,  came  at  the  bead  of  a  powerful  fleet  and  asked  the  Shogunal  Government 
of  Japan  to  open  certain  Japanese  ports  to  foreign  commerce,  the  Japanese  nation  at 
once  instinctively  realised  that  this  was  equivalent  to  opening  the  whole  country  to 
international  intercourse,  and  after  long  hesitation  decided  to  enter  unreservedly  into 
the  path  of  international  co-operation  by"opening  five  of  the  principal  ports  of  its 
empire. 

The  Commission  of  Enquiry  which  drafted  the  text  of  the  Resolution  now  before 
you  in  no  way  intended  to  propose  that  such  and  such  a  port  should  be  placed  under 
an  international  regime.  This  point  is  left  to  the  free  decision  of  sovereign  States 
either  by  means  of  treaties  concluded  between  them  or  whenever,  desirous  of  estab- 
lishing in  their  ports  a  regime  of  freedom  and  complete  international  co-operation, 


(1)  The  first  part  of  the  meeting  was  devoted  to  a  discussion  on  the  Rules  of  Procedure. 
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they  might  think  fit  to  do  so  by  means  of  unilateral  acts.  To  plane  the  ports  of  any 
country  under  an  international  regime  is  of  the  greatest  importance  to  that  country; 
there  must  be  weighty  reasons  for  such  an  act,  and,  moreover,  rights  and  interests  of 
the  most  varied  kinds  must  be  harmonised,  whilst  the  fundamental  purpose  which  the 
whole  of  mankind  hopes  to  achieve  from  the  creation  of  such  ports  must  be  fulfilled. 
The  authors  of  the  Green  Book  have  fully  considered  all  these  requirements  and  are 
firmly  convinced  that  they  have  dealt  successfully  with  this  important  question.  The 
Conference  will  itself  perceive  the  justice  of  my  appreciation  when  it  examines  the  text 
and  the  report  on  this  subject.  In  the  Treaty  of  Sevres  itself  the  provisions  drawn  up 
by  the  authors  of  the  Green  Book  were  adopted  in  Article  335  and  the  following  articles, 
in  respect  ot  Constantinople,  Haidar  Pasha,  Smyrna  and  Alexandretta,  Caipha, 
Bassorah,  Trebizond  and  Batum,  their  practical  usefulness  being  thus  proved.  I  think 
there  is  no  need  for  me  to  recall  the  principles  upon  which  the  proposed  "standard 
statute"  for  ports  is  based.  The  text  of  the  accompanying  Draft  is  sufficiently  explicit. 
I  merely  wish  to  dwell  upon  certain  important  points. 

The  Draft  Resolution  speaks  of  the  authority  under  which  the  port  is  situated.  This 
expression  authority,  which  was  very  carefully  chosen  by  us  at  Paris  after  long  dis- 
cussion, applies  to  all  cases — suzerainty,  protectorates,  mandates — in  which  the  State 
responsible  for  the  application  of  the  Convention  does  not  exercise  any  sovereignty 
over  the  territory.  It  Would  appear  impossible  to  fix  in  advance  in  every  case  which 
of  the  signatory  States  will  be  responsible  for  this  application.  These  are  important 
technical  and  legal  questions,  and,  if  difficulties  arise,  they  are  to  be  solved  separately  in 
each  individual  case.  The  State  responsible  for  any  measure  is  that  which  actually  pos- 
sesses the  means  of  both  taking  the  measure  and  of  preventing  it,  and  where  sovereignty 
and  authority  are  divided  between  different  States,  as,  for  example,  in  the  case  of  leased 
concessions  which  entail  such  a  division,  it  would  be  for  these  States  to  arrive  at  an 
understanding  with  a  view  to  applying  the  present  Convention.  But  whatever  the 
solution  adopted,  the  special  acts  referred  to  in  the  Preamble  require  in  particular  the 
consent  of  the  State  under  whose  sovereignty  or  authority  the  port  is  situated, 
because  the  system  of  sovereignty  and  authority  presents  difficulties-  sometimes 
very  considerable  ones, — -in  various  parts  of  the  world.  The  words  in  particular 
mean  that  it  is  not  intended  that  this  consent  shall  be  sufficient  in  all  cases.  Simi- 
larly it  may  be  pointed  out  that  though  the  Commission  unanimously  considered  it 
desirable  that  the  flags  of  vessels  of  any  State  having  no  sea-coast  should  be  recognised 
in  the  ports  referred  to  in  the  Resolution,  when  such  vessels  are  registered  at  some  one 
specified  place,  it  did  not  consider  it  desirable  to  insert  a  special  text  in  the  Resolution. 
A  special  text  has  been  proposed  for  this  purpose  to  settle  the  question  in  an  entirely 
general  manner  (1). 

When  considering  the  question  of  ports,  the  Commission  was  faced  with  the  great 
problem  of  maritime  coasting-trade.  It  was  neither  able  nor  willing  to  consider  this 
problem  as  a  whole;  it  went  no  further  than  to  lay  down  provisions  which  should  apply 
to  ports  placed  under  an  international  regime  and  to  express  the  Recommendation 
which  I  will  again  affirm  here,  to  the  effect  that  the  definition  of  the  regime  of  national 
maritime  coasting- trade  should  be  considered  as  soon  as  possible,  with  the.co-operation 
of  the  necessary  maritime  authorities.  I  should  be  most  happy  it  the  Conference  could 
devote  a  little  of  its  valuable  time  to  giving  at  least  a  general  consideration  to  this 
question,  which  is  of  such  great  importance  to  every  country.  I  think  that  the  Confer- 
ence would  do  well  to  consider  the  Draft  Resolution  now,  and  that  the  experts  from 
all  parts  of  the  world  who  are  solemnly  assembled  here  today  will  render  signal  service 
to  all  the  States  which  are  to  regulate  jointly  international  questions  relating  to  ports, 
by  furnishing  them,  as  we  propose,  with  a  model  statute  which  will  thus  have  been 
subjected  to  a  thorough  discussion. 


(1)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  the  Regime  of  Navigable  Waterways 
of  International  Concern  and  the  Declaration  recognising  the  Right  to  a  Flag  of  States  heu>ing  no  Sea- 
coast,  Part  rt. 
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GENERAL  DISCUSSION 

The    PRESIDENT  (speaking  in  French).  —  The  question  of  the  international  regime 
of  ports  is  now  open  for  general  discussion. 

M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  —  As  a  result  of  the 
geographical  position  of  Portugal  and  her  colonies,  several  of  her  ports  are  very  gen- 
erally used  for  international  commerce,  and  our  Government  has  taken  measures  with 
a  view  to  developing  this  use  of  our  ports  to  the  greatest  possible  extent.  Even  when, 
as  at  Lorenzo  Marques,  we  do  not  secure  any  appreciable  financial  results  from  it,  we 
still  gain  through  the  consolidation  of  our  commercial  and  economic  relations  with  our 
neighbours. 

Though  our  railway  system  is  not  very  extensive  and  our  navigable  waterways  are 
not  numerous,  we  have  in  our  territory  a  large  number  of  ports,  some  of  which  are  the 
best  in  that  part  of  the  world;  these  ports  have  ever  been  freely  open  to  the  navigation 
of  all  peoples  without  any  distinction  of  nationality. 

In  our  colonies  of  Angola  and  Mozambique  and  in  India,  the  first  railways  which 
we  built-  often  at  the  cost  of  great  sacrifice — were  intended  to  be  used  for  purposes 
of  transit.  We  gave  them  preference  over  the  most  vital  interest  connected  with 
the  development  of  our  agriculture  and  industry.  Thus  in  Angola  we  began  to 
construct  the  railway  to  Katanga,  though,  as  the  result  of  difficulties  which  we 
are  only  too  desirous  of  removing,  this  railway  has  not  yet  been  completed.  In 
Mozambique  the  lines  from  Lorenzo  Marques  to  the  Transvaal  and  from  Beira  to  Rho- 
desia have  been  built,  and  the  line  to  connect  Beira  with  British  Central  Africa  is  in 
course  of  construction.  In  India  we  have  built  the  line  from  Marmagao  to  the  frontier. 
Our  principal  rivers  in  Mozambique  have  been  internationalised,  and  the  Zaire  is  subject 
to  the  regime  of  the  Congo  Basin.  I  could  quote  further  examples  to  show  that,  as 
regards  international  transit,  our  regime  is  based  upon  the  most  liberal  principles  of 
equality.  I  hope  therefore  that  the  Conference  will  see  in  the  remarks  I  am  about  to 
make  nothing  more  than  a  desire  to  obtain  information  concerning  the  regime  proposed 
in  the  Green  Book,  which  1  confess  awakens  some  uneasiness  in  the  minds  of  the  Portu- 
guese Delegation.  Small  countries,  or,  as  they  are  called,  countries  with  limited 
interests,  must  be  fully  cognisant  of  what  they  are  undertaking  before  they  sign 
engagements. 

As  1  have  already  informed  the  Conference,  Portugal  cannot  renounce  the  right 
of  decreasing  her  export  duties  on  goods  loaded  in  her  ports  and  destined  for  other 
national  ports,  whether  they  are  conveyed  on  national  or  foreign  vessels.  We  make 
this  distinction  only  in  the  case  of  goods  of  Portuguese  origin  transported  between 
Portuguese  ports,  and  its  main  object  is  to  encourage  the  despatch  to  the  mother- 
country  of  raw  materials  produced  in  her  colonies  on  the  west  coast  of  Africa. 

During  the  war,  Portugal,  like  most  of  the  Allied  countries,  adopted  the  system 
of  prohibiting  exports  abroad,  but  this  system,  though  possible  in  time  of  war,  cannot 
be  maintained  in  time  of  peace,  when  the  economic  situation  has  again  become  normal; 
we  have  therefore  abandoned  it. 

Article  8  of  the  Resolution  lays  down  that  all  customs  duties  must  be  uniform, 
whatever  may  be  the  flag  of  the  vessel  effecting  the  export,  and  no  distinction  shall 
be  made  when  the  transport  is  effected  between  ports  of  one  and  the  same  country. 

All  countries  naturally  desire  to  improve  their  ports,  but  they  cannot  be  expected  to 
carry  out  extensive  works  in  all  the  ports  situated  in  their  waters.  II  is  indeed  a  gene- 
rally recognised  rule  that  all  available  resources  should  be  concentrated  in  order  to 
improve  a  limited  number  of  ports  to  the  utmost  possible  extent.  Article  3  states  that 
it  shall  be  the  duty  of  the  State  under  whose  sovereignty  the  port  is  situated  to  take 
suitable  measures  to  remove  any  obstacle  or  danger  to  navigation...  It  may  happen  that 
a  country  has  several  ports  in  close  proximity,  as  in  the  north  of  Mozambique.  In 
such  a  case  the  State  cannot  be  called  upon  to  carry  out  works  for  lighting,  dredging, 
and  so  on,  in  all  its  ports,  but  only  in  those  in  which  it  considers  that  there  i&  the 
greatest  advantage  in  so  doing.     Moreover,  the  word  suitable  is  vague  and  indefinite. 
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A  wealthy  State  may  carry  out  very  extensive  works,  whereas  a  poor  State  lias  not 
the  same  means  of  doing  so. 

If  a  State  undertakes  works  in  one  of  its  ports,  who  can  judge  whether  these  works 
are  of  such  a  kind  as  to  prejudice  the  free  use  of  the  port  or  of  the  approaches  thereto, 
as  is  enacted  in  Article  4? 

It  should  be  pointed  out  here  that,  whereas  in  the  Draft  Convention  on  Navigable 
Waterways  we  asked  that  a  State  should  have  the  right  to  carry  out  works  on  the  ter- 
ritory of  another  State,  in  the  Draft  Resolution  on  Ports  countries  are  forbidden  to 
carry  out  works  in  any  of  their  own  ports,  if  another  country  considers  that  such  works 
may  endanger  the  approaches  of  the  port.  Before  carrying  out  what  it  considers  to  be 
beneficial,  a  State  employs  experts  to  investigate  the  regime,  requirements  and  character- 
istics of  its  port,  in  order  to  carry  what  it  considers  desirable.  Is  it  to  submit  its  plans 
to  experts  of  the  League  of  Nations  or  its  technical  committees?  I  do  not  think  that 
would  be  practicable  or  in  consonance  with  the  principle  of  the  sovereignty  of  a  State, 
which  is  so  carefully  safeguarded  in  the  Covenant.  If  a  State  proposes  to  improve 
a  port,  and  obtains  the  means  of  so  doing,  I  see  no  reason  affecting  the  general  interest 
to  prevent  its  carrying  out  the  works  which  it  desires.  All  over  the  world  there  are 
rival  ports  which  are  seeking  to  attract  the  traffic  of  the  hinterland  which  they  serve, 
and  it  would  be  most  dangerous  to  allow  a  principle  to  exist  by  which  one  port  might 
prevent  another  from  improving  its  transit  facilities. 

As  regards  free  zones  in  ports,  it  would  be  desirable  for  the  State  under  whose  sove- 
reignty or  authority  the  port  is  situated  to  have  the  right  to  reserve  the  free  zone  exclu- 
sively for  certain  products,  while  at  the  same  time  treating  all  the  nationals  and  pro- 
ducts of  all  other  nations  on  the  same  footing.  Cases  may  arise  in  which  the  small 
extent  of  the  free  zone  may  require  these  restrictions. 

These  are  the  reasons  which  have  led  the  Portuguese  Delegation  to  submit  amend- 
ments to  the  Draft  Resolution.  In  these  amendments  it  asked  for  certain  articles  to 
be  drawn  up  in  such  a  way  that  there  can  be  no  doubt  as  to  the  method  of  their  appli- 
cation. We  also  ask  for  the  rights  guaranteed  by  the  Covenant  to  be  maintained. 
Finally,  we  wish  to  state  to  the  Conference  that  the  sole  desire  of  Portugal,  which 
possesses  ports  in  the  Atlantic,  on  the  Mozambique  Canal,  in  the  Indian  and  Pacitic 
Oceans,  is  to  improve  her  ports  as  far  as  her  resources  allow,  and  that,  far  from  raising 
the  shadow  of  a  difficulty  in  the  way  of  international  traffic  through  her  ports,  she 
desires  this  traffic  to  increase  more  and  more. 


M.  AMUNATEGUI  (Chile;  speaking  in  French).  —  The  question  of  ports  is  one 
of  the  most  interesting  and  also  one  of  the  most  difficult  of  those  before  the  Conference. 
As  we  have  already  had  occasion  to  state  to  this  assembly,  Chile  has  always  from  the 
very  beginning  of  her  independent  existence  been  distinguished  for  her  policy  of 
freedom.  Her  ports  have  been  open  to  the  commerce  of  the  whole  world,  with  equality 
of  rights,  both  for  her  own  citizens  and  for  those  of  other  countries.  The  Government 
is  at  present  occupied  on  improvements  in  order  to  provide  still  more  facilities;  it  is 
also  engaged  in  developing  the  national  mercantile  marine  while  reserving  coasting' 
trade  exclusively  for  its  own  flag. 

The  Conference  has  realised  to  the  full  the  importance  of  this  matter  in  the  Draft 
now  before  us,  and  also  all  the  difficulties  which  arose  before  a  general  agreement  could 
be  attained.  However,  we  think  that  the  work  now  begun  must  be  continued,  and 
further  meetings  must  be  arranged  in  order  to  achieve  the  great  aims  which  the  League 
of  Nations  is  pursuing  for  the  welfare  of  humanity.  For  the  moment  we  are  only  consid 
ering  ports  placed  under  the  authority  of  the  League  of  Nations  and  those  under  an 
international  regime.  We  could  certainly  not  prepare  a  convention  on  this  subject^ 
and  in  the  opinion  of  the  Chilian  Delegation  we  could  not  adopt  resolutions  either. 
In  view  of  the  present  state  of  our  investigations,  we  think  that  the  only  possihle  course 
is  to  submit  declarations  and  recommendations  specially  to  the  League  of  Nations  and 
to  the  countries  under  whose  sovereignty  and  authority  ports  subject  to  an  international 
regime  are  situated;  such  declarations  and  recommendations  could  serve  as  a  basis  or 
definitive  agreements. 

We  also  consider  it  necessary  to  establish  clearly  the  difference  between  ports  in 
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which  these  proposals  apply  and  national  ports  which  every  State  opens  to  international 
commerce. 

Finally,  we  consider  il  desirahle  that  this  Conference  should  make  a  declaration 
of  principle  concerning  the  freedom  and  equality  to  be  enjoyed  by  all  flags  in  the  porls 
i  if 'the  whole  world,  and  that  it  should  proclaim  its  desire  to  see  work  begun  for  a  new 
Conference  on  ports.  These  are  the  main  lines  of  the  proposal  which  we  have  the 
honour  to  submit  to  the  favourable  consideration  of  the  Conference. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  Before  proposing  a  motion  on 
the  subject  of  these  draft  regulations,  I  should  like  to  recall  briefly  what  took  place  at 
the  Commission  of  Enquiry  when  it  discussed  this  question.  At  the  outset  of  the  dis- 
cussion almost  all  of  us  considered  that  it  was  not  a  suitable  time  to  examine  the  ques- 
tion. We  did  not  know  to  which  ports  the  standard  statute  which  it  was  proposed  to 
prepare  might  apply.  We  had  even  proposed  not  to  discuss  the  question  at  all,  and  the 
majority  of  the  Commission  of  Enquiry  favoured  this  proposal.  We  then  yielded  to 
the  entreaties  of  General  Mance,  who  succeeded  in  winning  the  confidence  of  us  all,  and 
we  decided  to  continue  the  discussion,  as  it  were  on  a  theoretical  basis.  I  at  once  asked 
whether  any  port  existed  to  which  such  a  regime  had  already  been  applied.  The 
answer  was  in  the  negative.  I  then  wished  to  know  to  what  port  it  was  considered 
that  the  statute  should  apply  in  the  future.  Certain  ports  were  mentioned — I  will 
not  be  indiscreet — ports  in  the  Baltic,  Mediterranean,  Adriatic  and  Mgean  Seas.  But 
the  announcement  of  these  names  was  followed  by  vigorous  protests  from  the  States 
concerned;  several  States  even  declared  that  they  would  never  admit  that  the  regime 
laid  down  in  the  draft  should  be  applied  to  any  of  their  ports  whatever.  Constantinople 
was  then  mentioned,  as  the  Ottoman  Empire,  having  no  representative  at  the  Commis- 
sion of  Enquiry,  was  not  in  a  position  to  protest. 

M.  Adatci  says  that  some  use  of  this  Draft  was  made  in  the  Treaty  of  Sevres.  1 
think  that  at  the  present  time  it  is  indiscreet  if  not  unwise  to  mention  the  Treaty  of 
Sevres.  We  are  to-day  faced,  as  we  were  a  year  ago  at  the  Commission  of  Enquiry, 
with  a  purely  theoretical  question.  Are  we  obliged  to  deal  with  it?  I  note  that  the 
Covenant  of  the  League  of  Nations  is  silent  on  this  point ;  it  speaks  of  freedom  of  transit, 
of  communications,  of  equitable  treatment  of  commerce,  but  it  does  not  speak  of  ports. 
Are  we  bound  by  the  Treaty  of  Peace?  Not  at  all.  The  article  cited  by  M.  Adatci 
speaks  of  :  Any  General  Conventions  regarding  the  international  regime  of  transit,  water- 
ways, ports  or  railways  which  may  be  concluded  by  the  Allied  and  Associated  Powers... 
That  then  is  optional,  but  a  considerable  task  still  lies  before  us,  and  time  is  pressing. 
We  had  hoped  that  on  Sunday  next  the  Conference  would  have  completed  its  labours, 
but  we  all  agree  now  that  we  must  abandon  that  hope.  This  is  an  additional  reason 
for  not  hastening  the  discussion  of  this  question.  The  Polish  Delegate  therefore  pro- 
poses to  postpone  the  consideration  of  it  until  a  suitable  occasion  arises. 

The  PRESIDENT  (speaking  in  French).  —  M.  Winiarski's  speech  is  not  a  mere 
statement,  but,  a  motion  on  the  agenda. 

M.  MATSUDA  (Japan;  speaking  in  French).  —  At  the  present  time,  when  the  task 
of  our  Conference  is  well  advanced,  and  the  close  of  our  work  is  already  in  sight,  we 
will  not  detain  you  long  with  statements  upon  questions  concerning  international  ports. 
But  the  Japanese  Delegation,  which  is  strongly  in  favour  of  freedom  of  communica- 
tions, would  like,  now  that  the  discussion  on  the  international  regime  of  ports  is  about 
to  begin,  to  state  the  views  of  the  Japanese  Government  on  matters  relating  to  the 
carrying  on  of  maritime  coasting-trade.  As  you  are  aware,  this  question  is  usually 
dealt  with  in  commercial  and  navigation  treaties,  and  also  in  national  legislation. 

The  Japanese  Delegation  would  like  to  express  to  the  meeting  the  readiness  of  the 
Japanese  Government  to  allow  foreign  vessels  the  right  to  carry  on  coasting-trade,  of 
course  subject  to  reciprocity.  The  Japanese  Government  is  quite  convinced  that  there 
exists  in  the  different  countries  different  laws  which  might  be  said  to  justify  the  main- 
tenance of  their  regime  in  respect  of  this  question,  each  in  its  own  domain,  from  the 
point  of  view  of  foreign  or  domestic  policy.  But  on  the  other  hand  we  cannot  forget 
that  we  are  faced  with  a  new  fact, — the  Covenant  of  the  League  of  Nations.     According 
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to  the  spirit  of  the  Covenant,  it  is  quite  certain  that  the  carrying  into  practice  of  the 
principle  of  freedom  of  communications  is  an  essential  element  for  the  maintenance 
of  the  peace  of  the  world;  indeed  il  is,  I  am  sure,  one  of  the  principal  reasons,  and,  if 
I. may  say  so.  I  he  sole  ohject  of  this  Conference.  If  il  did  nol  attain  this  object,  Ihe 
efforts  of  the  Barcelona  Conference  .would  not  he  crowned  with  real  BuccefiS.  In  these 
circumstances  we  venture  to  describe  in  somewhat  greater  detail — though  very  suc- 
cinctly— the  ideas  which  guide  us  in  this  matter. 

Vessels,  by  their  very  nature,  possess  an  international  character.  Thanks  to  the 
boundless  oceans  which  surround  us,  they  go  to  all  parts  of  the  world,  they  come  from 
all  parts  of  the  world.  In  these  international  communications  the  reservation  of 
maritime  coasting-trade  would  gravely  prejudice  the  principle  of  freedom  of  commun- 
ications. Unfortunately,  to  our  deep  regret,  this  question  was  not  settled  by  the 
Commission  of  Enquiry,  which  prepared  these  drafts.  Indeed  in  this  Commission  an 
opposite  theory  was  advanced;  certain  of  its  members  considered  that  a  reservation 
of  this  kind  in  no  way  restricted  freedom  of  international  communications.  We 
greatly  regret  to  find  a  difference  of  opinion,  in  face  of  the  principle  so  clearly  enun- 
ciated in  a  spirit  of  freedom  by  the  Covenant  of  the  League  of  Nations.  In  any  case 
we  proposed  that  this  question  should  be  discussed  in  sub-committee  and  that  it  should 
receive  full  and  minute  consideration. 

We  will  confine  ourselves  to  pointing  out  here  that  article  7  should  be  omitted, 
because  in  our  view  this  article  admits  that  contracting  States  could  not  grant  other 
States  the  right  to  carry  on  maritime  coasting-trade,  awl  this  would  be  to  admit  the 
opposite  principle  to  that  of  freedom  of  communications. 

However,  we  do  not  insist  upon  this  principle,  highly  desirable  as  it  may  be,  reali- 
sing as  we  do  the  difficulties  which  certain  Governments  would  encounter  from  another 
quarter.  I  think  that  no  State  will  see  any  serious  objection  to  undertaking  to  allow 
foreign  flags  the  right  of  coasting-trade  if  there  is  reciprocity.  In  fact  the  majority 
of  States  already  grant  it  on  terms  of  reciprocity.  We  therefore  consider  that  the 
views  which  we  have  expressed  would  bring  all  countries  to  agreement,  because  these 
views  are  formulated  with  the  object  of  reconciling  the  principle  of  freedom  with  present 
conditions  in  the  various  countries.  The  problem  is  to  discover  what  is  the  best  for- 
mula for  the  realisation  of  these  ideals,  and  we  think  that  this  should  be  the  subject  of 
consideration  by  the  sub-committee  which  is  to  be  formed.  I  may  add  that  in  our 
view  the  best  form  will  be  that  of  a  general  convention  composed  of  a  single  article, 
similar  to  that  relating  to  the  flags  of  landlocked  States. 

M.  van  EYSINGA  (Netherlands;  speaking  in  French).  —  The  Commission  of 
Enquiry  on  Freedom  of  Communications  and  Transit,  while  recognising  that  a  conven- 
tion on  ports  would  undoubtedly  be  desirable  in  order  to  allow  full  scope  to  the  prin- 
ciple of  freedom  of  communications,  thought  it  necessary  to  postpone  consideration 
of  it  and  only  to  transmit  to  the  General  Conference  a  draft  standard  statute  for  certain 
ports,  which  might  be  adopted  by  the  Conference  in  the  from  of  a  resolution.  The 
main  idea  of  the  Resolution  is  expressed  in  Article  1  :  The  subjects,  property  and  flags 
of  all  nations  shall  enjoy  complete  freedom  in  the  use  of  the  port.  They  shall  be  treated 
on  a  footing  of  absolute  equality,  and  in  particular  no  distinction  shall  be  made  between 
the  subjects,  property  and  flags  of  the  different  States  and  those  of  the  State  under 
whose  sovereignty  or  authority  the  port  is  placed.  This  idea  has  for  long  been  applied 
in  the  Netherlands.  That  country,  in  which  lived  Hugo  de  Grote,  one  of  the  founders 
of  international  law,  carried  on  a  century-long  struggle  for  freedom,  and  did  not  keep 
this  freedom  solely  for  its  own  citizens;  as  a  nation  of  navigators,  it  is  of  great  concern 
to  us  that  the  ports  of  all  nations  should  equally  be  free. 
•  Our  coast  has  no  natural  ports,  and  lends  itself  but  little  to  the  construction  of  ports; 
the  shore  slopes  gradually  downwards,  great  quantities  of  sand  are  often  driven  by 
gales  into  the  outer  ports,  and  this  sand  has  to  be  removed  by  perpetual  dredging.  In 
spite  of  this,  there  are  six  large  ports,  among  them  two  of  capital  importance,  although 
the  coast  between  Belgium  and  Germany  is  only  400  kilometres  in  length.  The  two 
latter  are  Hook  of  Holland  with  Rotterdam,  with  a  traffic  of  78  million  tons  and  a  move- 
ment of  more  than  22,000  vessels  in  1913,  and  Ymuiden  with  Amsterdam  with  a  traffic 
in  the  same  year  of  27  million  tons  and  about  15,000  sea-going  vessels  and  also  6,500, (MX) 
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tons  and  32,000  fishing- vessels.  The  four  ports  of  lesser  importance  are  Flushing, 
Helder,  Haarlem  and  Delfzijl.  Except  Helder,  the  importance  of  which  has  greatly 
diminished  since  the  construction  of  the  North  Sea  Canal  to  which  Ymuiden  gives 
access,  these  latter  ports  are  important  enough  to  merit  improvement  to  enable  them 
to  meet  the  needs  of  traffic.  The  entrance  of  the  port  of  Haarlem  was  improved  some 
years  ago,  and  at  the  present  time  improvements  on  a  large  scale  are  being  carried 
out  at  Hook  of  Holland,  Ymuiden,  Flushing  and  Delfzijl.  Allow  me  briefly  to  explain 
these  schemes  of  improvement  in  order  that  you  may  realise  that  the  freedom  of  navi- 
gation which  we  offer  is  not  without  value  for  the  shipping  of  the  world.  The  port 
of  Hook  of  Holland,  which  connects  the  Nieuwe  Waterweg  to  Rotterdam,  and  which 
forms  the  principal  entry  to  the  Rhine,  is  now  10.50  metres  deep  at  normal  high  water. 
A  scheme,  upon  which  work  has  recently  been  begun,  comprises  first  of  all  an  increase 
of  the  depth  to  12.50  metres  at  the  mouth  and  11.50  metres  over  the  rest  of  its  course, 
and  even  later  to  13.50  and  12.50  metres  respectively.  Thus,  vessels  drawing  12.50 
metres — the  largest  which  can  pass  through  the  locks  of  the  Panama  Canal — may  enter 
the  basins  of  Rotterdam.  The  port  of  Ymuiden  gives  access  to  the  canal  connecting 
Amsterdam  with  the  North  Sea.  This  canal  is  separated  from  the  sea  by  several  locks, 
and  a  new  lock  is  in  course  of  construction  of  very  extensive  dimensions,  the  length 
being  400  metres,  width  50  metres  and  depth  14.50.  For  your  information  I  may  add 
that  the  Olympic,  of  the  White  Star  Line,  is  270  metres  long  and  28  metres  wide,  draws 
10.50  and  has  a  tonnage  of  45,000.  Vessels  of  100,000  tons,  which  would  be  much  greater 
than  the  leviathans  of  today,  could  thus  pass  through  this  lock.  The  canal  and  port 
of  Ymuiden  will  thus  be  increased,  and  a  new  mole  will  be  built  extending  2,200  metres 
into  the  sea.  In  a  few  years  Amsterdam  will  have  the  widest  and  deepest  canal  in  the 
world.  The  cost  is  estimated  at  some  ten  million  florins.  The  improvement  of  the 
port  of  Flushing,  which  is  of  great  importance  from  the  point  of  view  of  communica- 
tions between  the  Netherlands  and  England,  consists  chiefly  of  the  construction  of  a 
new  open  basin  20  hectares  in  area  and  8  metres  deep  at  normal  low  water.  The  works 
at  the  port  of  Delfzijl  are  already  at  an  advanced  stage;  the  area  of  the  basins  will  be 
increased  by  about  20  hectares,  10  hectares  of  which  will  be  deep  enough  for  vessels  of 
10,000  tons  with  a  draught  of  7.50.  The  importance  of  Delfzijl  arises  from  its  timber 
traffic  with  the  countries  of  northern  Europe. 

I  have  tried  to  make  my  statement  very  brief,  but  I  was  particularly  anxious  to 
bring  to  your  notice  the  very  extensive  works  undertaken  by  the  Netherlands.  More- 
over, although  the  financial  situation  of  our  country  is  not  at  all  favourable,  the  Govern- 
ment did  not  wish  to  suspend  the  carrying  out  of  these  improvements.  After  the 
troubled  period  through  which  we  are  all  passing,  we  are  looking  forward  to  a  more 
encouraging  future,  and  to  a  revival  of  commerce  greater  than  has  ever  before  been 
attained.  This  development  will  be  the  more  speedy  if  the  difficulties  which  hinder 
transport  traffic  are  lessened;  the  Resolution  proposed  to  us  contains  the  principles 
which  must  be  taken  as  a  basis  for  the  attainment  of  this  end.  In  conclusion,  the 
Netherlands  Delegation  expresses  the  hope  that  the  equality  of  treatment  applied  in 
the  ports  of  the  Netherlands  will  also  be  applied  to  the  utmost  possible  extent  in  all  the 
ports  of  the  world,  to  the  very  great  benefit  of  international  intercourse. 

The  PRESIDENT  (speaking  in  French).  —  The  discussion  on  ports  is  closed.  We 
have  before  us  a  programme  proposed  by  the  Polish  Delegation,  asking  that  this  ques- 
tion should  be  postponed  until  the  right  moment  for  dealing  with  it.  The  Conference 
may  therefore  vote  at  once  on  the  Polish  proposal,  which  would  of  course  obviate  any 
further  discussion,  or  it  may  refer  the  text  of  the  Polish  amendment  to  a  committee, 
the  Waterways  Committee,  for  example,  which  would  discuss  the  question  and  present 
us  with  a  report.  Moreover  the  programme  of  the  Conference  is  a  very  full  one;  I  wish 
to  make  this  observation  in  the  general  interest  of  the  Conference  and  of  the  work 
which  lies  before  us. 

M.  ADATCI  (Vice-President;  speaking  in  French).  —  I  see  the  force  of  the  view 
taken  by  M.  Winiarski,  the  Polish  Delegate,  and  I  think  there  is  good  foundation  for 
it;  but  in  view  of  the  request  of  the  Council  of  the  League  of  Nations  that  we  should 
consider  this  Draft,  and  as  it  has  already  been  very  carefully  studied,  I  propose  that 


—     158    — 

this  question — a  comparatively  simple  one — should  be  referred  to  a  Committee,  which 
will  arrive  at  a  decision.  I  would  have  shared  M.  Winiarski's  view,  but  I  remembered 
that  thp  Council  of  the  League  of  Nations  had  entrusted  us  with  the  task  of  considering 
the  standard  statute  for  ports.  We  must  consider  this  matter  thoroughly  for  an  hour 
or  two,  and  after  discussion  we  will  see  whether  the  proposal  should  be  adopted  or  not. 

M.  NEUJEAN  (Belgium;  speaking  in  French).  —  I  fully  support  M.  Adatci.  It 
seems  to  me  that  the  Conference  cannot  possibly  shelve  the  question  without  having 
either  discussed  or  examined  it;  it  is  essential  that  it  should  be  referred  to  a  Committee, 
which  will  consider  the  Polish  proposal  and  will  also  take  due  heed  of  the  opinions  of 
the  Japanese,  Netherlands  and  Portuguese  Delegates. 

The  PRESIDENT  (speaking  in  French).  —  Any  request  to  refer  a  question  to  a 
Committee  must  of  right  be  complied  with;  but  we  must  know  whether  it  will  be 
referred  to  the  Waterways  Committee  or  to  a  special  committee. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  support 
M.  Adatci' s  proposal;  in  deference  to  the  Council  of  the  League  of  Nations,  which 
placed  this  Draft  Scheme  Regulation  on  our  agenda,  we  ought  to  refer  it  to  a  committee, 
which  will  decide  whether  it  should  then  be  sent  back  to  the  Plenary  Conference. 

The  PRESIDENT  (speaking  in  French).  —  Has  the  Polish  Delegate  any  objection 
to  the  proposal  to  refer  the  question  to  a  Committee? 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  No,  since  this  reference  is  a 
matter  of  right.  But  I  should  like  to  point  out  to  M.  Avramovitch  that  my  proposal 
implies  no  lack  of  deference  towards  the  Council  of  the  League  of  Nations. 

The  PRESIDENT  (speaking  in  French).  —  There  can  be  no  question  of  that;  all 
views  may  be  freely  expressed  here. 

The  question  now  arises  as  to  what  procedure  will  be  employed  for  the  Polish 
proposal,  the  effect  of  which  would  be  to  leave  the  question  of  ports  entirely  aside. 
M.  Adatci  asks  for  the  proposal  to  be  referred  to  a  Committee.  1  think  we  cannot 
but  accede    o  this  request,  as  the  Polish  Delegate  himself  agrees  to  it. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  -  Will  the  question 
then  be  returned  to  us  in  plenary  meeting? 

The  PRESIDENT  (speaking  in  French).  —  Certainly,  in  the  Report  of  the  Com- 
mittee to  which  it  is  referred. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  I  propose  to 
refer  both  the  Draft  Resolution  and  the  Polish  proposal  to  a  Committee,  either  the 
Waterways  Committee  or  any  other.  In  any  case  the  question  would  come  before 
us  again. 

The  PRESIDENT  (speaking  in  French).  —  We  should  do  well  to  accept  M.  Medina's 
proposal.  There  now  remains  the  question  of  the  Committee  to  which  the  matter  will 
be  referred, — will  it  be  the  Waterways  Committee  or  a  special  one? 

I  will  put  to  the  vote  the  question  referring  the  matter  to  the  Committee  on  Navi- 
gable Waterways.  If  this  proposal  is  lost,  it  will  mean  that  the  Conference  wishes  to 
refer  the  question  to  another  Committee.  I  put  to  the  vote  the  question  of  referring 
the  Draft  concerning  Ports  and  the  Polish  amendment  to  the  Committee  on  Navi- 
gable Waterways. 


The  proposal  was  adopted  by  30  votes  to  2. 

The  meeting  adjourned  at  1.30  p.m. 


TENTH  MEETING  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Friday,  April  8th,  1921,  at  4  p.m.) 


DISCUSSION    OF    PRESENT    DESIRABILITY    OF    CONSIDERING    RESOLUTIONS    RELATIVE    TO    PORTS 


The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair  (I). 


DISCUSSION    OF    PRESENT    DESIRABILITY    OF    CONSIDERING    RESOLUTIONS 

RELATIVE  TO  PORTS 

The  CHAIRMAN  (speaking  in  French).  —  At  the  plenary  meeting  this  morning 
our  Committee  was  entrusted  with  the  task  of  considering  the  question  of  ports.  A 
preliminary  question  has  been  put  in  by  M.  Winiarski. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  The  Polish  Delegation  proposes 
to  postpone  the  consid  eration  of  the  text  relating  to  ports  until  the  time  is  really  oppor- 
tune for  such  consideration.  We  consider  that  this  resolution  on  ports  is  not  so  essen- 
tial that  the  Conference,  whose  Agenda  is  already  very  loaded  and  its  time  limited, 
should  be  obliged  to  deal  with  it  now.  Moreover  in  the  Covenant  of  the  League  of 
Nations,  as  in  the  Treaty  of  Peace,  there  is  no  obligation  for  the  League  of  Nations.  Of 
course  the  Council  of  the  League  has  referred  the  question  to  us,  but  we  may  respect- 
fully point  out  that  it  is  not  yet  ripe.  1  may  add  that  in  order  not  to  lay  ourselves 
open  to  any  suspicion  it  would  also  be  well  for  us  not  to  deal  with  it  now.  I  therefore 
propose  to  refer  this  question  to  a  subsequent  Conference  when  the  proper  time  has 
come  to  consider  it. 

The  CHAIRMAN  (speaking  in  French).  —  1  did  not  understand  one  of  your  remarks. 
You  spoke  of  "suspicion." 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  will  explain  myself,  in  order 
to  avoid  any  misunderstanding.  We  are  here  divided  into  two  camps  on  questions  of 
transit,  navigable  waterways  and  railways,  and  I  think  it  is  unnecessary,  to  say  the 
least,  to  widen  this  division. 

M.  DUCHENE  (France;  speaking  in  French).  —  I  cannot  but  support  the  proposal 
of  the  Polish  Delegate.  We  think,  as  he  does,  that  it  would  be  premature  to  deal  with 
this  exceedingly  difficult  question  now.  If  we  wished  to  discuss  it  too  early,  we  should 
incur  the  risk  of  adopting  useless  formulas  or  of  leaving  numerous  gaps.  This  is  in  fact 
what  has  happened  to  the  Draft  Resolution  now  before  us.     In  French  law,  and  perhaps 


(1)  The  beginning  of  this  meeting  was  devoted  to  the  discussion  of  the  Draft  Convention  on  the 
Regime  of  Navigable  Waterways  of  International  Concern.  (See  Verbatim  Records  and  Texts  on  the 
Regime  of  the  Convention  on  Navigable  Waterways  of  International  Concern,  p.  212.) 


—     160    — 

in  others  also,  there  is  a  saying :  donner  et  retenir  ne  paut.  In  the  present  case  we  are 
obliged  both  to  give  and  to  withhold.  We  should  impose  certain  rules  and  immediately 
afterwards  we  should  be  obliged  to  restrict  their  scope.  The  Preamble  speaks  of  an 
international  regime,  and  immediately  adds  that  a  special  act  will  be  necessary  to  estab- 
lish this  regime.  In  Articles  1  and  2  certain  rules  are  laid  down,  and  immediately 
afterwards  their  scope  is  restricted.  The  Draft  refers  to  reasonable  provisions,  but 
leaves  it  to  each  State  to  ascertain  wherein  lies  the  reason.  Further  on  we  find,  in 
Arlicles  5,  6  and  10,  regulations  which  appear  quite  clear,  but  the  scope  of  which  is  at 
once  restricted  by  the  formula  subject  to  special  provisions...  In  Article  8  a  principle 
is  enunciated,  but  is  at  once  corrected  by  the  providing  of  exceptions.  It  could  not  be 
otherwise  at  the  time  when  the  Draft  was  prepared,  and  I  think  that  at  present  these 
dangers  are  unavoidable;  on  the  contrary,  they  would  become  all  the  more  evident, 
together  with  all  the  complications  to  which  we  should  be  exposed. 

What  would  happen  if  we  went  further?  This,  I  think.  We  should  expend  much 
goodwill  in  drawing  up  a  text,  somewhat  on  the  lines  of  those  now  before  us  in  the 
Draft,  in  which  we  should  affirm  everything,  while  at  the  same  time  restricting 
the  scope  of  what  we  have  affirmed.  The  text  would  probably  be  unworthy  of  a 
Conference  such  as  ours,  which  aimed  at  attacking  all  questions  seriously.  None  of 
us  wishes  our  labours  to  result  in  a  text  which  should  not  be  completely  satisfactory. 
Moreover,  would  this  text  be  a  Convention!1  No.  According  to  the  commentary  it 
would  be  a  "recommendation"  or  even  a  "resolution".  Here  would  be  another  diffi- 
culty. Is  a  resolution  the  same  as  a  recommendation?  I  do  not  think  so;  a  resolution 
is  more  than  a  recommendation. 

I  see  only  one  solution  which  would  be  calculated  to  reconcile  all  views;  it  is  that 
proposed  by  the  Polish  Delegation,  and  consists  in  leaving  the  Council  of  the  League 
of  Nations  to  decide  the  time  when  it  should  entrust  a  special  Conference  with  the  task 
of  considering  the  question  thoroughly,  and  drafting  a  text  worthy  of  a  meeting  of  the 
representatives  of  all  the  members  of  the  League  of  Nations. 

Mr.  H.  0.  MANGE  (Great  Britain).  —  I  think  we  must  all  have  been  impressed  by 
the  argument  that  our  Agenda  is  very  full;  it  is  an  argument  which  we  shall  be  forced 
to  take  into  very  serious  consideration  in  the  course  of  a  few  days.  But  before  dealing 
with  that  aspect  of  the  question  I  should  like  to  refer  to  a  few  observations  which 
various  delegates  have  made. 

First  of  all  the  Delegate  of  Poland  stated  that  the  time  was  not  ripe  for  dealing  with 
ports.  I  think  that  point  has  already  been  cleared  up  at  the  plenary  meeting  this 
morning;  but  as  there  is  one  fact  which  has  been  borne  in  upon  me  personally,  on 
account  of  the  special  position  in  which  I  found  myself,  and  which  1  should  like  to 
communicate  to  the  Committee;  these  provisions  are  already  in  force  at  the  present 
time.  I  well  remember  that  the  text  of  the  Draft  Resolution  on  Ports,  submitted  in 
second  reading  to  the  Commission  of  Enquiry  at  Paris,  was  urgently  called  for  in  London 
in  order  to  be  inserted  in  the  Treaty  of  Sevres,  and  applied  to  the  Ports  of  Constan- 
tinople, Smyrna,  Alexandretta,  Kaifa,  Basra  and  others.  It  is  therefore  a  text  which 
is  already  in  force,  and  the  Draft  proposed  to  us  has  already  rendered  the  great  service 
of  enabling  a  regime  which  had  to  be  hurriedly  prescribed,  to  be  based  on  the  work 
of  the  Commission  of  Enquiry,  thus  avoiding  the  risk  of  serious  errors  which  might 
have  resulted  from  a  hurried  draft.  1  think  that  is  ample  proof  that  the  time  is  ripe 
to  draw  up  a  text  on  ports.  Our  text  is  really  only  a  standard  statute  suitable  for  appli- 
cation. We  were  all  agreed  at  the  Commission  of  Enquiry  at  Paris  that  the  time  was 
not  ripe  for  an  International  Convention  on  Ports,  but  all  that  we  did  was  to  discuss 
a  suitable  regime  which  might  be  applied  to  ports  which  were  declared  to  be  of  inter- 
national concern.  It  would  be  a  great  loss  if  we  were  obliged,  owing  to  lack  of  time, 
to  postpone  this  matter;  the  opinion  of  the  British  Delegation  is  that  the  adoption  of 
this  regime  voluntarily  by  certain  States  in  their  own  interests  might  prove  to  be  a 
very  great  advantage  to  the  ports  concerned.  I  have  been  much  interested,  since 
I  have  been  here,  to  hear  of  one  State  which  is  seriously  considering  placing  one  of  its 
ports  under  this  regime.  I  therefore  really  think  that  the  advantages  of  this  Reso- 
lution, which  in  its  present  form  does  not  bind  anybody,  are  very  great.  As  to  the 
question  of  time,  1  admit  that  that  argument  is  serious,  but  I  would  suggest  that  it  is 
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not  necessary  to  decide  actually  to-day  whether  to  continue  our  study  of  this  text  or 
to  shelve  it.  As  the  question  has  now  been  referred  to  us,  let  us  wait  two  or  three  days 
to  see  if  we  have  not  time  to  consider  this  text,  and  to  use  it  at  least  as  a  basis  of  dis- 
cussion in  order  that  there  may  be  something  which  may  serve  until  such  time  as  the 
League  of  Nations  has  considered  whether  it  is  possible  or  not  to  take  any  further 
action  in  this  direction. 

M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  —  I  agree  with  the 
remarks  of  the  British  Delegate. 

M.  LELY  (Netherlands;  speaking  in  French).  —  I  quite  agree  with  the  British 
Delegation  that  we  should  now  discuss  the  proposed  Draft  on  Ports.  Article  379  of 
the  Treaty  of  Versailles  speaks  of  three  conventions, — on  navigable  waterways,  ports 
and  railways. 

M.  SCASSI  (Greece;  speaking  in  French).  —  For  the  reasons  which  have  been 
adduced,  I  also  support  the  British  Delegate. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  only  wish  to  say  that  in  view  of  the 
reasons  adduced  by  the  British  Delegate,  I  think  we  must  wait  a  few  days  to  decide 
whether  the  Draft  Resolution  is  to  be  considered  now  or  referred  to  a  later  Conference. 

The  CHAIRMAN  (speaking  in  French).  —  Does  General  Mance  think  that  a  sub- 
committee should  be  formed  now  or  that  the  question  should  be  left  in  abeyance  for 
two  or  three  days? 

Mr.  H.  0.  MANCE  (Great  Britain).  — The  President's  words  have  suggested  an  idea 
to  me.  If  it  were  possible  to  set  up  a  Sub-Committee  on  which  there  would  not  sit 
the  same  Delegates  as  the  Waterways  Committee, — a  Sub-Committee  consisting  simply 
of  Delegates  of  States  who  have  ideas  on  the  subject — it  might  be  useful  for  them  to 
meet  to  discuss  the  matter  and  ascertain  whether,  in  the  event  of  our  examining  it 
here  in  the  Committee,  there  are  likely  to  be  serious  difficulties.  That  would  help  us 
very  much  in  deciding  whether  we  can  spare  the  time  for  it. 

The  CHAIRMAN  (speaking  in  French).  —  There  are  two  questions  before  the 
meeting;  firstly,  the  main  question  raised  by  M.  Winiarski,  with  regard  to  which  two 
different  views  are  held,  and,  secondly,  the  question  of  the  method  to  be  employed  in 
forming  the  Sub-Committee.  We  must  come  to  a  decision  with  regard  to  the  pre- 
liminary question, — that  raised  by  M.  Winiarski,  that  is  to  say,  the  advisability  of  con- 
sidering the  Draft  now  before  us. 

M.  WINIARSKI  (Poland ;  speaking  in  French).  —  I  would  say  two  words  in  answer 
to  General  Mance.  I  agree  with  him  that  what  we  did  at  Paris  and  what  we  have 
before  us  here  is  perhaps  good,  even  very  good.  Perhaps  some  States  will  voluntarily 
accept  this  regime  as  far  as  they  themselves  are  concerned ;  but  at  Paris  I  always  heard 
the  contrary.  All  the  States  represented  on  the  Commission  declared  that  they  would 
never  accept  it  for  their  own  ports.  If,  as  General  Mance  supposes,  a  State  wished 
to  apply  this  scheme  to  any  of  its  ports,  it  would  always  be  free  to  do  so.  We  are  not 
here  to  prepare  a  Convention  which  will  not  be  binding  on  anyone.  If  a  State  wishes 
voluntarily  to  apply  the  international  regime  to  any  of  its  ports,  the  Green  Book  is  a 
treasure  rich  enough  to  enable  it  to  be  taken  as  a  model. 

I  do  not  know  whether  the  Treaty  of  Sevres  has  been  ratified  and  is  in  force.  If 
so,  perhaps  it  would  be  better  to  wait  until  the  provisions  regarding  ports  have  been 
applied  and  produce  results.  If  this  experiment  is  successful,  the  Council  of  the  League 
of  Nations  will  in  a  few  years  submit  the  question  to  the  General  Conference  on  Com- 
munications and  Transit. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Winiarski  has  alluded  to  what  took 
place  at  Paris.     I  for  my  part  would  be  very  pleased  to  hear  M.  Haas  on  this  subject. 

EAILWATS  1 1 


—     162     — 

At  Paris  I  was  the  head  of  a  delegation,  I  attended  the  Commissions,  but  I  was  some- 
times absent  from  important  meetings.  I  will  ask  the  Secretary-General  to  be  so  good 
as  to  speak  on  the  subject. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  As  the 
Chairman  has  appealed  to  my  memory,  1  will  only  say  that  1  am  somewhat 
astonished  at  the  discussions  which  have  arisen  here  today,  in  view  of  the  fact 
that  at  Paris  nothing  was  adopted  so  rapidly  and  easily  as  this  modest  draft  scheme, 
establishing  a  standard  type  of  statute  for  ports  placed  under  an  international  regime. 
I  do  not  know  whether  at  that  time  all  the  delegates  represented  swore  in  their 
inmost  heart  never  to  apply  this  regime  to  their  own  territory,  but  in  any  case — and 
perhaps  this  was  the  very  reason — no  amendment  was  submitted  to  the  first  scheme 
proposed,  and  1  think  it  was  adopted  at  the  very  beginning  of  the  meeting. 
Moreover,  these  two  meetings  were  occupied  not  so  much  with  the  discussion  of 
amendments  on  matters  of  detail  as  with  an  exchange  of  views  with  the  object  of 
clearly  setting  forth  the  fundamental  character  of  this  resolution,  which  is  not  in 
any  way,  to  any  degree  and  by  any  manner  of  means  a  convention  or  international 
engagement  of  any  kind ;  it  is  merely  a  standard  type  of  statute,  placed  like  a  tool 
at  the  disposal  of  whoever  might  require  to  use  it  at  any  given  moment. 

I  think  that  whatever  opinion  may  be  held  regarding  this  text  (and  I  am  lully  alive 
to  all  the  arguments  which  take  account  of  the  formidable  task  which  the  Committee 
must  undertake)  this  work  must  certainly  be  regarded  as  an  attempt  at  one  of  the  prac- 
tical services  which  the  League  of  Nations  may  render  to  the  States  of  the  world  when- 
ever they  may  need  it.  There  was  no  question  of  imposing  the  regime  laid  down  in 
this  Resolution  on  any  State  whatever,  in  any  circumstances,  or  at  any  time.  The 
intention  was  merely  that,  in  certain  specified  political  or  territorial  conditions,  States 
undertaking  mutual  engagements  might  need  a  ready-made  regime  for  ports.  This 
intention  was  formulated  before  the  Treaty  of  Sevres  was  thought  of,  and  the  Treaty 
of  Sevres,  as  General  Mance  has  said,  confirmed  this  aspect  of  the  matter  in  a  most 
striking  manner,  since  the  Commission  of  Enquiry,  without  knowing  or  willing  it,  was 
found  to  have  produced  certain  of  the  provisions  which  were  included  in  this  Treaty. 

It  has  been  said  that  similar  cases  may  occur;  it  has  even  been  said  that,  apart 
from  international  treaties,  there  might  be  numerous  instances  in  which  States  might 
wish,  on  their  own  initiative,  and  simply  in  their  own  interests,  to  place  their  ports 
under  this  regime,  and  that  we  might  perhaps  take  advantage  of  a  meeting  of  technical 
experts — the  gathering  was  then  incomplete,  but  today  is  of  a  world-wide  character — 
and  utilise  these  exceptional  circumstances  to  render  these  States  this  service  in  advance 
once  and  for  all.  The  problem  before  the  Conference  is  to  weigh  on  the  one  hand  its 
very  natural  haste  to  terminate  its  labours  and  to  devote  as  much  as  possible  of  its 
valuable  time  to  that  part  of  its  work  which  I  am  the  first  to  recognise  as  particularly 
essential,  and,  on  the  other  hand,  the  fact  that  it  would  be  a  great  pity,  when  technical 
experts  from  all  parts  of  the  world  are  assembled  here,  not  to  use  their  services  as  fully 
and  completely  as  possible. 

M.  DUCHENE  (France;  speaking  in  French).  —  I  should  like  to  add  a  few  words 
to  the  statements  which  have  been  made  on  either  side.  1  think  that  we  are  all  agreed ; 
it  is  very  difficult, — nay,  almost  physically  impossible  at  the  point  which  we  have  reach- 
ed in  our  work — to  consider  this  question  thoroughly.  On  the  other  hand  we  are  all 
agreed,  as  General  Mance  has  said  and  as  the  Secretary-General  has  reminded  us,  that 
the  study  of  this  Draft  can  always  be  resumed  when  the  regime  of  a  port  has  to  be 
defined.  If  we  wish  to  take  further  steps  and  ask  a  special  Committee  to  make  a  com- 
plete study  of  the  question,  1  think  it  would  not  have  the  time  to  do  so,  and  it  could  not 
produce  anything  better  than  the  Draft  which  we  already  have  before  us. 

Could  we  not  all  agree  to  simplify  the  task  of  the  Conference  on  this  point  by  confin- 
ing ourselves  to  a  resolution  which  would  be  a  real  recommendation  in  the  proper 
sense  of  the  word  ?  We  would  recommend  all  States  Members  of  the  League  of  Nations, 
and  all  Powers  which  at  any  particular  time  might  wish  to  define  the  regime  of  a  port, 
to  put  into  practice  the  provisions  contained  in  this  Draft,  by  adapting  them  as  far  as 
possible  to  the  circumstances  with  which  they  might  be  faced. 
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The  CHAIRMAN  (speaking  in  French).  —  That  is  a  secondary  question.  The 
primary  one  is  whether  we  are  to  postpone  the  whole  matter. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  The  contribution  of  M.  Duchtine  to  our  dis- 
cussion is  a  very  useful  one,  and  if,  in  the  last  resort,  we  cannot  go  further  with  this 
recommendation,  it  might  be  desirable  to  have  a  resolution  of  that  nature  as  a  provi- 
sional measure,  rather  than  drop  the  matter.  At  the  same  time  I  think  there  would 
be  a  great  advantage  in  setting  up  a  small,  even  if  unofficial,  Sub-Committee,  to  ascer- 
tain the  views  of  any  delegates  who  have  perused  the  Draft  and  can  give  us  their  expe- 
rience on  the  subject.  If  there  are  no  very  serious  objections  to  the  Draft,  and  if  we 
have  no  time  to  carry  it  through  in  its  present  form,  we  could,  in  the  last  resort,  contem- 
plate the  adoption  of  M.  Duchene's  proposal. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  still  maintain  my  proposal. 

The  CHAIRMAN  (speaking  in  French).  —  The  effect  of  M.  Winiarski's  proposal 
would  be  that  we  should  defer  this  matter  to  a  later  and  more  appropriate  date. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  ...to  be  fixed  by  the  Council 
of  the  League  of  Nations? 

The  CHAIRMAN  (speaking  in  French).  —  ...to  be  fixed  by  the  Council  of  the 
League  of  Nations. 

Mr.  H.  O.  MANCE  (Great  Britain).  — Before  the  vote  is  taken,  may  I  point  out  that 
it  seems  to  me  that  the  only  question  immediately  before  us  is  whether  we  decide  now 
to  postpone  the  matter  or  whether  we  leave  the  decision  to  a  later  date?  According 
to  my  proposal,  the  question  was  to  be  left  open  until  we  had  ascertained  how  much 
time  was  at  our  disposal.     The  proposal  of  the  Polish  Delegate  is  to  settle  it  now. 

In  order  to  help  us  to  arrive  at  a  decision,  I  suggest  that  we  should  invite  those 
States  which  are  interested  in  this  scheme,  and  which  have  special  competence  in  it, 
to  assemble  unofficially  under  the  chairmanship  of  M.  Freire  d'Andrade,  for  example, 
to  see  whether  they  can  make  any  suggestions  which  would  enable  us  to  ascertain 
whether  our  text  should  take  the  form  of  recommendations,  or,  as  suggested  by  M.  Du- 
chene,  of  a  resolution. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  accept  General  Mance's  pro- 
posal. This  small  committee,  which  will  be  composed  of  any  delegates  who  wish  to  be 
members  of  it,  will  show  us  its  reasons  why  this  question  must  be  fully  discussed  and 
a  resolution  or  draft  convention  passed  now. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  It  would  be  better 
to  take  a  decision  now  on  the  question  whether  we  are  to  examine  the  matter  or  not. 
Why  should  we  appoint  a  committee  to  examine  it  if  we  are  not  to  deal  with  it? 

The  CHAIRMAN  (speaking  in  French).  —  Has  M.  Winiarski  withdrawn  his  first 
proposal,  and  does  he  second  that  of  General  Mance? 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  Yes,  because  the  principle  of 
the  question  remains  the  same.  It  is  in  the  interests  of  general  agreement  that  I 
second  General  Mance's  proposal. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  You  stated  that 
this  sub-committee  is  to  ascertain  whether  the  question  should  be  dealt  with  now  or  not. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  shall  wait  for  the  opinion  of 
this  sub-committee  before  again  putting  forward  my  proposal. 
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M.  DETCEUF  (France;  speaking  in  French).  —  M.  Winiarski  appears  to  have 
somewhat  misunderstood  General  Mance's  proposal.  General  Mance  proposes  to 
appoint  a  sub-committee  to  consider  the  draft,  whereas  M.  Winiarski  apparently 
only  wishes  this  sub-committee  to  consider  whether  it  is  desirable  or  not  to  examine 
the  question  now.  Thus  M.  Winiarski  thinks  that  when,  in  a  few  days'  time,  the 
sub-committee  submits  its  report,  it  will  be  only  the  question  of  the  desirability  of 
discussing  this  subject  which  will  be  dealt  with,  whereas  General  Mance's  intention 
is  that  it  is  the  question  as  a  whole  that  should  be  treated. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  On  the  contrary,  I  think  that 
I  agree  with  General  Mance.  This  sub-committee  cannot  possibly  discuss  the  prin- 
ciple of  the  question  before  a  discussion  has  taken  place  here.  The  sub-committee 
which  will  discuss  the  timeliness  of  the  question  will  naturally  discuss  details  of  the 
scheme  as  well,  but  its  chief  object  will  not  be  to  discuss  the  principle  of  the  question 
itself. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  My  proposal  is  this  :  We  are  asked  whether 
we  should  continue  the  study  of  this  Resolution  or  not.  We  need  not  decide  for  two 
or  three  days,  and  in  the  meanwhile,  in  order  that  we  may  know  whether  the  matter 
could  be  completed  at  one  sitting,  for  example,  or  whether  it  would  entail  a  week's 
discussion,  I  suggest  that  those  who  are  interested  in  the  Draft  should  meet  in  order 
to  state  their  views  upon  it,  and  then  that  the  chairman  of  the  small  informal  committee 
should  say  whether  it  was  unanimously  agreed  that  the  measures  were  suitable,  or  that 
there  had  occurred  certain  unimportant  technical  difficulties  which  could  quickly  be 
removed,  or  else  that  it  would  require  a  week  or  two's  discussion,  or  that  there  were 
serious  mistakes  which  would  prevent  the  proposal  from  being  adopted.  After  this 
little  informal  preliminary  report  we  should  know  whether  it  was  worth  while  pursuing 
the  question  here,  and  what  form  might  be  given  to  the  text. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  I  think 
there  is  still  some  misunderstanding.  The  point  before  us  is  whether  it  is  desirable 
to  consider  the  question  of  ports  in  its  present  form.  If  I  understand  aright,  there 
are  two  kinds  of  possible  reasons  why  the  present  time  is  not  opportune,  and  M.  Win- 
iarski and  General  Mance  are  not  considering  the  same  reasons. 

In  the  first  place  there  may  be,  if  I  may  say  so,  an  undesirability  on  principle,  and 
it  seems  illogical  to  appoint  a  Committee  of  Enquiry  before  this  question  has  been 
considered.  The  question  whether  it  is  desirable  or  not  to  discuss  the  matter  now 
must  be  settled  immediately.  Then  there  is  another  point,  and  it  was  rather  to  this 
I  think,  that  General  Mance  desired  to  draw  the  Committee's  attention,  namely,  that 
we  may  agree  as  to  desirability  on  principle,  but  we  may  consider  that  there  is  no  time 
for  discussion,  and  that  therefore  it  is  undesirable  to  deal  with  the  question  now.  The 
question  as  to  desirability  on  principle  may  be  settled,  subject  to  the  reservation  that, 
if,  after  its  first  meeting,  the  sub-committee  realises  that  the  work  is  difficult  and  that 
there  will  be  no  time  to  complete  it,  the  question  will  be  abandoned. 

These  two  questions  must  therefore  be  clearly  kept  apart.  On  the  one  hand  the 
question  of  desirability  should  be  settled  at  once  and,  should  this  desirability  be  admit- 
ted, a  sub-committee  should  be  appointed;  then  if  this  sub-committee  affirms  that  the 
difficulties  are  too  great,  the  matter  should  be  postponed. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  I  ask  the  Pre- 
sident to  consult  the  Committee  as  to  whether  it  deems  it  desirable  to  deal  with  the 
question  of  ports. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Winiarski  has  stated  that  he  has 
withdrawn  his  first  proposal.  M.  Fernandez  y  Medina  then  proposes  that  the  Com- 
mittee should  state  its  opinion  as  to  the  desirability  on  principle  of  examining  the 
Draft  relating  to  Ports  now. 
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M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  If  the  Committee 
decides  in  the  affirmative,  a  sub-committee  will  be  appointed.  If,  on  the  other  hand, 
it  decides  in  the  negative,  the  matter  will  be  closed. 

The  CHAIRMAN  (speaking  in  French).  —  I  call  upon  the  Committee  to  take  a 
decision  on  the  following  question  which  has  been  put  by  M.  Fernandez  y  Medina  : 
Does  the  Committee  consider  that  it  is  desirable  on  principle  to  consider  the  Draft 
relating  to  ports  now? 

The  Committee  decided  by  25  votes  to  5  that  it  was  desirable  to  consider  the  Draft 
relating  to  Ports. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  I  ask  that  the 
Committee  should  follow  the  usual  procedure  and  appoint  a  sub-committee,  and  that  in 
nominating  the  members  account  should  be  taken  of  the  various  views  and  qualifica- 
tions, and  not  of  particular  interests. 

M.  LASSALA  (Spain;  speaking  in  French).  —  The  Committee  seems  to  have  lost 
sight  of  the  question  which  was  clearly  stated  by  the  Secretary-General.  We  have 
decided  that  it  is  desirable  on  principle  to  consider  the  question  of  ports..  We  must 
now  take  a  decision  as  to  whether,  as  General  Mance  proposes,  it  would  not  be  better 
from  a  practical  point  of  view,  in  order  to  waste  as  little  time  as  possible,  to  appoint 
a  small  committee  to  examine  the  question  in  detail. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  It  is  for  the 
Committee  to  decide  what  form  it  wishes  the  sub-committee  to  take.  If  it  so  desires 
it  may  even  enter  upon  the  general  discussion  of  the  Draft  at  once;  I  should  not  object. 
I  simply  spoke  of  the  form  which  the  sub-committee  should  take.  I  have  in  mind  not 
a  small  committee  but  a  sub-committee  of  the  usual  kind. 

The  CHAIRMAN  (speaking  in  French).  —  If  there  is  no  objection  we  will  now 
appoint  a  committee  composed  on  normal  lines.  As  regards  the  composition  of  the 
sub-committee,  the  Officers  of  the  Conference  propose  the  following  : 

The  Delegates  of  Austria,  Belgium,  Brazil,  Chile,  China,  France,  Germany,  Great 
Britain,  Greece,  Italy,  Japai,  Netherlands,  Norway,  Poland,  Portugal,  Serb-Croat- 
Slovene  State,  Spain  and  Uruguay. 

If  there  is  no  objection,  this  is  decided  (1). 

The  meeting  adjourned  at  7.50  p.m. 


(1)  Apart  from  certain  amendments  mentioned  during  the  discussion  of  the  articles  for  which 
they  were  respectively  proposed,  the  following  counter-scheme  to  the  Draft  Resolution  was  proposed 
by  the  Chilian  Delegation  : 

DECLARATIONS   AND    RECOMMENDATIONS   RELATING  TO  THE   INTERNATIONAL   REGIME    OF  PORTS 

The  Conference  declares  : 

1.  That  the  nationals,  property  and  flags  of  all  nations  shall  enjoy  complete  freedom  in  the  use 
of  ports  or  portions  of  ports,  with  or  without  free  zones,  placed  under  the  authority  of  the  League 
of  Nations  or  under  an  international  regime. 

2.  That  the  use  of  the  ports,  as  provided  for  in  the  preceding  article,  as  well  as  dues  and  charges, 
shall  be  based  on  perfect  equality  between  the  nationals,  property  and  flags  of  all  nations. 

3.  That,  in  the  absence  of  special  provisions,  the  administration  of  any  ports  controlled  by  the 
League  of  Nations  or  placed  under  an  international  regime  shall  be  placed  under  such  authority  as 
may  be  appointed  by  the  Council  or  under  the  authority  of  the  State  which  exercises  its  sovereignty 
or  authority  in  the  said  port. 

4.  That  the  courts  of  the  State  which  exercises  sovereignty  or  authority  in  the  port  shall  be 
recognised  as  the  competent  authority  in  civil,  administrative,  commercial  and  penal  matters. 

5.  That  the  State  under  the  sovereignty  or  authority  of  which  the  port  is  situated  may,  in  so  far 
as  the  exercise  of  national  maritime  coasting-trade  is  concerned,  treat  the  port  in  question  in  the 
same  way  as  its  other  ports. 

6.  That  the  provisions  are  valid  in  time  of  war  in  so  far  as  is  compatible  with  the  rights  and 
obligations  of  belligerents  and  neutrals. 

1.  Any  disputes  as  to  the  interpretation  and  application  of  the  provisions  in  question,  as  well 
as,  in  general,  all  disputes  relating  to  the  use  of  the  port,  shall  be  brought,  in  the  first  instance,  before 
the  International  Commission  entrusted  with  the  duty  of  administering  the  port,  if  such  a  Commission 
shall  have  been  appointed;  should  no  such  International  Commission  exist,  or  should  its  decisions 
prove  unacceptable  ,to  any  one  of  the  States,  any  State  may  appeal  to  .the  Permanent  Court  of 
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International  Justice  under  the  conditions  and  according  to  the  procedure  which  shall  be  laid  down 
by  the  League  of  Nations. 

The  Conference  recommends  : 

1.  That  the  League  of  Nations,  as  regards  the  ports  placed  under  its  authority;  and  the  States 
which  exercise  sovereignty  or  authority  over  ports  subjected  to  an  international  regime,  should  adopt 
such  measures  as  would  ensure  : 

o.  That  the  subjects,  property,  and  flags  of  the  different  States  should  be  treated  on  a  footing 
of  perfect  equality,  particularly  as  regards  berthing  facilities,  loading  and  unloading,  and  tonnage, 
harbour,  pilotage,  light-house  and  quarantine  dues  and  charges,  levied  on  behalf  of  ana  for  the  benefit 
of  the  Government,  public  authorities,  private  individuals  holding  concessions,  corporations  or  estab- 
lishments of  any  kind  whatsoever.  In  particular  no  distinctions  shall  be  made  between  the  subjects, 
property  and  flags  of  the  different  States  and  those  of  the  State  under  whose  sovereignty  or  autho- 
rity the  port  is  situated. 

b.  That  there  should  be  no  restrictions  to  the  free  use  of  the  port,  other  than  those  arising  from 
regulations  concerning  customs,  police,  public  health,  emigration  or  immigration,  or  the  import 
or  export  of  prohibited  goods.  Such  regulations  should  be  reasonable  and  uniform,  and  should  not 
unnecessarily  impede  traffic. 

c.  That  all  charges  imposed  for  the  use  of  the  port  should  be  levied  under  conditions  of  perfect 
equality,  and  should  be  reasonable,  and  should  take  into  account  the  expenses  incurred  in  the  first 
cost,  improvement,  upkeep  and  administration  of  the  port  and  of  the  approaches  thereto,  or  in  the 
use  of  the  port  and  its  approaches.  The  tariff  of  these  charges  should  be  posted  up  in  every  such 
port. 

d.  That  suitable  measures  should  be  taken  for  carrying  out  works  of  upkeep  and  improvement 
in  the  ports  administered  by  the  State  which  exercises  sovereignty  or  authority  over  these  ports, 
should  be  executed  in  such  a  manner  as  to  remove  any  obstruction  or  danger  to  navigation,  and  to 
facilitate  the  carrying  out  of  necessary  operations  by  vessels  in  the  port. 

e  That  measures  should  also  be  adopted  whereby  the  State  under  whose  sovereignty  and  author 
rity  the  port  is  situated,  should  be  bound  in  every  case  to  refrain  from  undertaking  any  works  liable 
to  prejudice  the  free  use  of  the  port  or  of  the  approaches  thereto. 

2.  That  all  customs,  local  octroi  or  consumption  duties,  levied  on  imports  or  exports 
through  a  port  which  is  subject  to  the  international  regime,  should  be  uniform,  irrespective  qf 
whether  the  vessel  which  has  effected,  or  is  to  effect,  the  transport  flies  the  flag  of  the  State 
exercising  sovereignty  or  authority  over  the  port,  or  any  other  flag.  In  the  absence  of  special 
circumstances  reasonably  justifying  an  exception  on  grounds  of  economic  needs  these  duties  shall 
be  fixed  on  the  same  basis,  and  at  the  same  rates,  as  similar  duties  applied  at  the  other  customs 
frontiers  of  the  State  concerned;  and  all  facilities  which  might  be  accorded  by  such  State  over  other 
land  or  water  routes  or  in  other  ports  for  imports  and  exports  shall  be  similarly  accorded  to  imports 
and  exports  through  the  port  subject  to  the  international  regime. 

3.  That  the  facilities  granted  for  the  erection  or  use  of  warehouses,  and  also  for  packing  and 
unpacking  goods,  shall  be  in  accordance  with  trade  requirements  for  the  time  being.  All  goods 
allowed  to  be  consumed  in  the  free  zone  shall  be  exempt  from  customs,  excise,  and  all  other  duties 
of  whatever  description,  with  the  exception  of  the  duties  provided  for  in  Article  5  of  these  Recom- 
mendations. It  shall  be  within  the  discretion  of  the  State  under  whose  sovereignty  or  authority  the 
port  is  situated,  to  permit  or  prohibit  manufacture  within  the  free  zone. 

4.  That,  in  the  absence  of  any  special  provisions,  the  State  under  whose  sovereignty  or  autho- 
rity the  port  is  situated  may  not,  in  connection  with  the  reservation  of  national  maritime  coasting- 
trade,  assimilate  the  free  zone  of  the  port  to  its  other  ports. 

5.  That  no  duties  or  charges,  other  than  those  provided  for  in  Article  1  paragraph  e)  of  these 
Recommendations,  shall  be  levied  on  goods  entering  or  leaving  the  free  zone,  irrespective  of  the 
foreign  country  from  which  they  come,  or  for  which  they  are  destined,  other  than  a  statistical  duty, 
which  shall  be  devoted  exclusively  to  defraying  the  expenses  of  compiling  statements  of  the  traffic 
of  the  port. 

6.  That  duties  provided  for  in  Article  2  of  these  Recommendations  may  be  levied,  under  the 
conditions  established  in  the  said  Article,  upon  goods  despatched  from  the  free  zone,  at  the  time 
of  their  import  into  the  territory  of  the  State  under  whose  sovereignty  or  authority  the  port  is  situated, 
as  well  as  upon  goods  destined  for  the  free  zone,  upon  their  export  from  the  territory,  of  the  State 
under  whose  sovereignty  or  authority  the  port  is  situated. 

7.  That  the  disputes  of  which  mention  is  made  in  Article  1  of  the  above  Declarations  may  in 
cases  of  urgency  be  accorded  an  accelerated  procedure,  the  International  Commission,  the  Perma- 
nent Communications  and  Transit  Committee,  and  the  Permanent  Court  of  International  Justice, 
having  the  power  without  prejudice  to  the  final  conclusion,  opinion  and  judgment  on  the  basic  cause 
of  the  dispute,  of  pronouncing  a  provisional  conclusion,  opinion  and  judgment  to  the  extent  of  pres- 
cribing any  provisional  measures  designed,  in  particular,  to  restore  the  facilities  for  the  free  use  of 
the  port  which  existed  before  the  act  or  occurrence  which  gave  rise  to  the  dispute. 


ELEVENTH  MEETING  OF  THE  COMMITTEE 
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(Friday,  April  15th,  1921,  at  11  a.m.) 


DISCUSSION  OF  DRAFT  RECOMMENDATION  SUBMITTED  BY  SUB-COMMITTEE  — 
APPOINTMENT  OF  RAPPORTEUR 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

DISCUSSION  OF  DRAFT  RECOMMENDATIONS  SUBMITTED  BY  SUB-COMMITTEE 

The  CHAIRMAN  (speaking  in  French).  —  At  its  last  meeting  the  Committee  on 
Navigable  Waterways  decided  by  25  votes  to  5  to  consider  in  principle  the  regime  of 
international  ports.  The  Sub-Committee  formed  for  this  purpose  has"  also  considered 
the  desirability  of  dealing  with  the  question.  At  the  desire  of  M.  Hanotaux,  the  Pre- 
sident, and  at  the  request  of  several  delegations,  I  agreed  to  take  the  chair  at  the  meet- 
ings of  the  Sub-Committee  in  order  to  expedite  this  work.  The  Sub-Committee  held 
two  meetings.  By  agreement  with  the  Officers  of  the  Conference,  it  asked  M.  Haas, 
our  Secretary-General,  to  make  a  verbal  report  at  the  beginning  of  this  meeting  of  the 
Committee. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  The  Sub- 
Committee  examined  the  Draft  Resolution  relating  to  the  international  regime  of  ports 
and  drew  up  a  text  which  was  unanimously  adopted. 

At  the  beginning  a  fresh  discussion  arose  as  to  whether  the  question  of  ports  should 
be  studied  at  once  or  not,  and  whether  it  should  be  studied  under  the  form  given  to  it 
in  the  Green  Book  Draft.  The  Sub-Committee  voted  in  the  affirmative,  as  the  Com- 
mittee had  done.  This  question  of  principle  having  been  settled,  no  difficulty  arose 
when  the  texts  came  to  be  examined  in  detail.  None  of  the  amendments  which  were 
submitted  affected  the  question  of  principle;  they  all  aimed  either  at  improving  the 
text  or  bringing  it  into  accord  with  corresponding  provisions  which  had  already  been 
adopted,  particularly  in  the  Convention  on  Freedom  of  Transit.  In  view  of  the  small 
number  of  changes  introduced  into  the  Draft,  I  think  there  is  no  need  for  me  to  explain 
at  length  the  import  of  this  Resolution,  to  which  there  is  a  commentary  in  the  prepa^ 
ratory  work  of  the  Conference  (1).  I  think  the  best  method  would  be  for  me  to  read 
the  text  article  by  article.  As  each  article  is  read  I  will  state  the  view  of  the  Sub- 
Committee  upon  it,  and  the  work  done;  the  Committee  may  then,  if  it  wishes, 
amend  the  text. 

The  CHAIRMAN  (speaking  in  French).  —  If  there  is  no  objection  to  the  method 
of  work  proposed  by  M.  Haas,  we  will  proceed  in  the  manner  which  he  has  indicated. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  In  the  first 
place  the  British  Delegation  proposed  a  change  in  the  title.     It  asked  that  the  title 


(1)  See  p.  230, 
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should  be,  not  Draft  Resolution  Relative  to  an  International  Regime  for  Ports,  but  Draft 
Resolution  Relative  to  Ports  to  Which  an  International  Regime  is  Applied. 

The  Sub-Committee,  however,  considering  that  this  change  might  give  rise  to  diffe- 
rences of  interpretation,  retained  the  original  title. 

The  CHAIRMAN  (speaking  in  French).  —  Is  there  any  objection  to  retaining  the 
title? 

The  original  title  was  retained. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  The  pro- 
posed Preamble  reads  as  follows  :  — 

The  General  Conference  on  Freedom  of  Communications  and  Transit,  while  it  does  not 
consider  the  moment  opportune  to  envisage  the  conclusion  of  a  General  International  Con- 
vention on  the  Regime  of  Ports,  nevertheless  is  of  opinion  that  the  following  provisions 
should  be  applied  (subject  to  such  additional  stipulations  as  may  be  necessary  in  any  par- 
ticular case),  to  the  ports  or  parts  of  ports,  with  or  without  free  zones,  which  may  be  placed 
under  an  international  regime,  it  being  clearly  understood  that  such  a  regime  can  only  be 
applied  in  consequence  of  a  special  act  involving,  in  particular,  the  consent  of  the  State  under 
whose  sovereignty  or  authority  the  said  port  might  be  situated. 

In  connection  with  the  Preamble  the  question  arose  as  to  what  form  should  be 
adopted.  The  text  takes  the  form  of  a  Resolution,  but  I  think  that  it  should  not  be 
kept  in  this  form.  In  the  Scheme  of  Organisation  and  the  Rules  of  Procedure  of  the 
Conference,  the  word  resolution  is  used  only  for  drafts  which  are  to  be  submitted  later 
to  the  Assembly  of  the  League  of  Nations,  and  this  is  not  the  case  here.  It  would  be 
well  therefore  to  adopt  the  term  recommendations,  which  from  the  technical  point  of 
view  is  more  exact  here.  Moreover  the  text  of  the  Preamble  accords  in  every  respect 
with  the  meaning  of  the  word  recommendations. 

The  original  text  read  :  —  ports...  which  may  be  placed  under  the  authority  of  the 
League  of  Nations,  or  under  an  international  regime...  The  words  under  the  authority 
of  the  League  of  Nations,  or  have  been  deleted.  This  is  one  of  the  special  cases  of  the 
general  international  regime,  and  this  expression  was  therefore  unnecessary. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  What  will  the  legal  purport 
of  this  document  be  if  we  substitute  the  word  recommendation  for  resolution? 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  In  our 
Scheme  of  Organisation  it  is  laid  down  that  the  work  of  the  Conference  may  take  one 
of  three  final  forms, — a  convention,  recommendations  or  a  draft  resolution  to  be  sub- 
mitted to  the  Assembly  of  the  League  of  Nations.  There  is  no  question  here  of  a  conven- 
tion, nor,  I  think,  is  it  the  intention  of  the  Conference  to  include  this  question  among 
those  which  are  to  form  the  subject  of  a  resolution  of  the  Assembly;  it  does  not  belong 
to  the  immediate  sphere  of  action  of  the  League  of  Nations.  It  can  therefore  be  sub- 
mitted only  in  the  form  of  recommendations.  Moreover,  if  the  Conference  adopts 
this  text  it  will  be  a  recommendation  which  it  will  make  to  those  States  which  are  to 
apply  an  international  regime,  and  not  a  general  recommendation  to  States  for  all 
their  ports. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  If  the  text  took  this  form,  then, 
would  a  resolution  have  no  force  until  it  had  been  approved  by  the  Assembly  of  the 
League  of  Nations? 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  In  accor- 
dance with  the  Rules  of  Procedure,  the  Conference  may  adopt  whatever  resolutions  it 
pleases,  but  hitherto  such  decisions  as  have  been  taken  by  the  Conference  have,  from 
the  technical  point  of  view,  been  called  recommendations.  The  word  resolution  must 
be  reserved  for  cases  in  which  the  internal  organisation  of  the  League  of  Nations  is 
concerned,  such  as,  for  example,  if  the  Council  or  the  Assembly  of  the  League  of  Nations 
had  asked  a  Conference  such  as  ours  to  prepare  a  resolution  for  it;  that  is  not  so  here. 
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M.  WINIARSKI  (Poland;  speaking  in  French).  —  If  we  adopt  the  form  of  recom- 
mendations, such  recommendations  become  ipso  facto  an  act  of  the  League  of  Nations. 
The  Polish  Delegation  considering  that  this  is  not  the  proper  time  for  this  Draft  Reso- 
lution, and  that  in  certain  circumstances  it  may  prove  a  very  dangerous  one,  has  stated 
that  it  will  vote  against  it.  Its  attitude  cannot  be  modified  by  the  fact  that  the  reso- 
lution has  been  transformed  into  recommendations.  The  Polish  Delegation  will  not 
take  part  in  the  discussion  of  this  Draft;  it  reserves  the  right  to  speak  when  the  Draft 
is  submitted  to  the  plenary  conference. 

M.  POLIT1S  (Greece;  speaking  in  French).  —  The  word  recommendations  would 
be  desirable  if  we  were  dealing  only  with  one  category  of  ports, — that  is  to  say  ports 
which  each  State  voluntarily  placed  under  the  international  regime.  But  there  are 
ports  which,  in  virtue  of  the  clauses  of  the  Treaty  of  Peace,  are  compulsorily  placed 
under  the  international  regime.  Moreover,  if  a  State  voluntarily  places  one  of  its  ports 
under  the  international  regime,  it  is  obliged  to  conform  to  these  recommendations. 
From  that  time  this  document  ceases  to  have  the  character  of  recommendations  and 
becomes  a  statute. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  But  not 
until  then.  The  technical  meaning  of  the  expression  is  akin  to  that  given  to  it  in 
Article  405  of  the  Treaty  of  Versailles  in  respect  of  the  organisation  of  labour.  It  is 
not  a  vceu. 

M.  POLITIS  (Greece;  speaking  in  French).  —  You  allude  to  Article  405.  In  that 
case  there  was  a  reason  for  adopting  the  word  recommendation;  the  recommendation 
with  regard  to  labour  was  not  concluded  between  States  alone,  but  between  States 
and  other  organisations  such  as  the  labour  organisation,  syndicates  and  so  on;  whereas 
a  Convention  cannot  possibly  be  concluded  between  States  and  syndicates  or  labour 
organisations.  The  jurists  tell  me  that  it  is  for  this  reason  that  the  word  recommenda- 
tions was  used;  we  ought  not  to  argue,  however,  from  the  point  of  view  of  Article  405. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  If  a  better 
word  than  recommendations  is  found,  I  shall  not  object  to  it.  We  could  put  nothing 
at  all,  which  would  be  even  simpler. 

M.  POLITIS  (Greece;  speaking  in  French).  —  We  could  put  standard  statute. 

M.  DETOZUF  (France;  speaking  in  French).  —  But  we  should  specify  that  there 
is  nothing  obligatory. 

M.  POLITIS  (Greece;  speaking  in  French).  ■ —  Of  course. 

M.  DETCEUF  (France;  speaking  in  French).  —  M.  Politis  has  said  that  ports  placed 
under  an  international  regime  would  be  compulsorily  subjected  to  the  provisions  of 
our  statute.  I  think  that  would  certainly  be  exceeding  the  intentions  of  the  authors 
of  the  Draft.  There  is  no  question  of  an  obligatory  statute;  the  assent  of  the  States 
concerned  would  have  to  be  obtained  in  order  to  transform  these  recommendations 
into  a  statute. 

M.  POLITIS  (Greece;  speaking  in  French).  —  I  think  that  is  not  the  question. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  It  is  a 
statute  which  is  recommended  to  the  notice  of  the  Governments;  it  was  in  this  sense 
that  I  used  the  word  recommendations. 

The  CHAIRMAN  (speaking  in  French).  —  We  have  assembled  and  studied  this 
question,  and  we  recommend,  in  the  ordinary  sense  of  the  word,  that  this  standard 
statute  should  be  taken  into  consideration  whenever  a  port  subject  to  an  international 
regime  is  created  anywhere  either  in  virtue  of  special  agreements  or  simply  of  a  decision. 
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M.  POLITIS  (Greece;  speaking  in  French).  —  When  a  State  once  agrees  to  place 
one  of  its  ports  under  an  international  regime,  it  binds  itself  to  apply  this  statute. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  The  ques- 
tion really  arises  only  in  theory.  When  a  State  consents  to  apply  the  international 
regime  to  any  port,  it  will  not  merely  say  in  a  general  way,  "'I  intend  to  apply  the  inter- 
national regime" ;  it  will  say,  "I  am  applying  to  such  and  such  a  port  a  regime  provided 
by  the  recommendations  issued  by  the  League  of  Nations". 

M.  DETCEUF  (France;  speaking  in  French).  —  ...or  some  other  regime.  States 
will  always  reserve  the  right  to  place  a  port  under  an  international  regime  which  will 
not  necessarily  be  exactly  the  same  as  that  provided  in  this  Convention. 

M.  POLITIS  (Greece;  speaking  in  French).  —  Will  this  statute  be  compulsorily 
applied  to  a  port  placed  under  international  regime  in  conformity  with  the  Treaty  of 
Peace? 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  As  far  as 
I  know  there  are  no  such  ports.  In  a  large  number  of  ports  named  in  the  Treaty  of 
Sevres  a  regime  obtains  which  is  practically  the  same,  but  which  is  not  derived  from 
a  text  such  as  this.  It  is  a  regime  which  does  not  conform  to  the  amendments  which 
we  have  made,  but  which,  apart  from  certain  changes,  has  a  similar  text. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  of  administration  is  not 
mentioned  in  the  Treaty  of  Sevres.  The  authors  of  that  treaty  considered  the  standard 
statute  very  carefully,  but  did  not  blindly  conform  to  it.  They  took  what  was  good 
in  the  text,  and  1  think  that  this  will  always  be  done  by  States  when  creating  inter- 
national ports.  1  think  that  M.  Detceuf  has  summed  up  the  spirit  of  the  text  very 
lucidly. 

M.  POLITIS  (Greece;  speaking  in  French).  —  I  am  now  clear  on  the  point.  In 
the  case  to  which  1  refer  this  statute  is  not  obligatory. 

M.  VELASQUEZ  (Paraguay;  speaking  in  French).  —  It  is  clear  from  the  text  of 
the  Preamble  that  there  is  no  question  of  a  Convention  here;  as  far  as  1  can  see  the 
text  does  not  state  whether  it  is  to  be  recommendations  or  a  resolution.  I  think  that 
the  following  words  should  be  included  in  the  text  : — ...recommends  nevertheless  that 
the  following  provisions  should  be  applied. 

The  CHAIRMAN  (speaking  in  French).  —  "You  are  quite  right,  and  the  text  will 
be  modified  as  you  suggest. 

M.  LASSALA  (Spain;  speaking  in  French).  —  At  the  end  of  the  text  it  is  stated 
that  the  Slate  under  whose  sovereignty  or  authority...  1  think  we  should  put  the  consent 
of  the  States  under  whose  sovereignty  or  authority... 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  It  is  cer- 
tainly possible  for  two  States  simultaneously  to  exercise  sovereignty  over  a  port. 

The  CHAIRMAN  (speaking  in  French).  —  Has  anyone  any  further  observations 
to  make  on  the  Preamble?     The  final  text  will  therefore  read  as  follows  : — 

The  General  Conference  on  Freedom  of  Communications  and  Transit,  while  it  does  not 
consider  the  moment  opportune  to  envisage  the  conclusion  of  a  General  International  Con- 
vention on  the  Regime  of  Ports,  recommends  that  the  following  provisions  should  be  applied 
(subject  to  such  additional  stipulations  as  may  be  necessary  in  any  particular  case),  to  the 
ports  or  parts  of  ports,  with  or  without  free  zones,  which  may  be  placed  under  an  international 
regime,  it  being  clearly  understood  that  such  a  regime  can  only  he  applied  in  consequence 
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of  a  special  act  involving,  in  particular,  the  consent  of  the  State  or  States  under  whose  sove- 
reignty or  authority  the  said  port  might  be  situated. 

I  put  this  text  to  the  vote. 

The  text  of  the  Preamble  was  adopted. 


ARTICLE  1 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  1 
will  read  Article  1,  which  comes  under  the  heading  General  provisions. 

Freedom  to  use  the  Port  and  Equality  of  Treatment. 

The  subjects,  property  and  flags  of  all  nations  shall  enjoy  complete  freedom  in  the  use 
of  the  port.  In  this  connection  and  in  all  respects,  they  shall  be  treated  on  a  footing  of  abso- 
lute equality  particularly  as  regards  port  facilities  and  charges  of  every  description,  including 
facilities  for  stationing,  loading  and  unloading,  and  tonnage,  harbour,  pilotage,  lighthouse, 
and  quarantine  duties  and  charges,  levied  in  the  name  of,  and  for  the  profit  of,  the  Govern- 
ment, public  authorities,  private  individuals  or  companies,  corporations  or  establishments 
of  whatever  kind.  In  particular,  no  distinction  shall  be  made  between  the  subjects,  property 
and  flags  of  the  different  States  and  those  of  the  State  under  whose  sovereignty  or  authority 
the  port  is  situated. 

There  shall  be  no  restrictions  to  the  free  use  of  the  port  other  than  those  arising  from 
regulations  concerning  customs,  police,  public  health,  emigration  or  immigration,  or  the 
import  or  export  of  prohibited  goods.  Such  regulations  must  be  reasonable  and  uniform 
and  must  not  impede  traffic  unnecessarily. 

Article  1  was  adopted. 

ARTICLE  2 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
The  Italian  Delegation  pointed  out  that  the  second  paragraph  contained  the  following 
words  : — Subject  to  the  provisions  of  Articles  8,  10, 11  and  12  and  that  there  was  no  need 
to  mention  Article  12.  The  reference  to  it  was  therefore  deleted,  as  this  article  does  not 
establish  any  due,  but  merely  refers  to  the  stipulations  laid  down  in  other  articles. 

The  text  of  Article  2  now  reads  as  follows  :  — 

Charges  for  Services  Rendered. 

Ail  charges  imposed  for  the  use  of  the  port  or  of  the  approaches  thereto  or  of  the  facilities 
afforded  in  it  shall  be  levied  under  the  conditions  of  equality  prescribed  in  Article  1,  and  shall 
be  reasonable,  having  regard  to  the  expenses  incurred  in  the  first  cost,  improvement,  upkeep 
and  administration  of  the  port  and  of  the  approaches  thereto,  or  in  the  interests  of  their 
users.     The  tariff  of  these  charges  shall  be  posted  up  in  every  such  port. 

Subject  to  the  provisions  of  Articles  8  and  11,  all  other  dues  and  charges  are  prohibited. 

Article  2  was  adopted. 

ARTICLE  3 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  The  Por- 
tuguese Delegation  proposed  to  substitute  for  the  words  suitable  measures  the  words 
such  measures  as  lie  within  its  means.  The  British  Delegation  proposed  to  omit  the 
words  and  improvement  in  the  title,  and  in  consequence  of  the  British  amendment  the 
Portuguese  Delegation  withdrew  its  amendment.  The  title  alone  therefore  was  altered; 
and  in  any  case  it  should  have  been  works  of  upkeep,  because  the  text  only  mentions 
works  of  upkeep. 

M.  AVRAMOVITCH  (Serb-Cfoat-Slovene  State:  speaking  in  French).  —  Will  the 
words  and  improvement  be  left  in  the  text? 


—     172    — 

M.  DETCEUF  (France;  speaking  in  French).  —  I  think  these  words  may  be  entirely 
omitted;  upkeep  includes  improvements. 

M.  POLITIS  (Greece;  speaking  in  French).  —  If  this  is  to  be  a  recommendation, 
we  cannot  say  it  shall  be  the  duty... 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  Our  inten- 
tion is  that  it  should  be  possible  to  take  our  text  and  embody  it  in  a  unilateral  act  or  a 
treaty.  We  are  therefore  obliged  to  make  use  of  the  legal  form,  but  we  leave  everyone 
free  to  accept  our  text  or  not. 

M.  DETCEUF  (France;  speaking  in  French).  —  If  we  were  to  say  in  our  Preamble, 
"1  undertake  to  observe  this  statute",  the  question  would  certainly  become  clear;  but 
we  prefer  the  form  of  recommendations. 

M.  POLITIS  (Greece;  speaking  in  French).  —  You  said  just  now  that  a  State,  when 
establishing  an  international  regime  for  a  port,  need  not  necessarily  accept  the  regime 
indicated  by  you. 

M.  DETCEUF  (France;  speaking  in  French).  —  That  is  understood,  but  if  the  State 
accepts  our  regime  it  is  obliged  to  apply  the  statute. 

The  CHAIRMAN  (speaking  in  French).  —  If  no-one  else  asks  to  speak  I  will  put 
the  text  of  Article  3  to  the  vote.     It  reads  as  follows  : — 

Article  3 
Works  of  Upkeep. 

In  the  absence  of  any  special  organisation  for  carrying  out  works  of  upkeep,  it  shall  be 
the  duty  of  the  State  under  whose  sovereignty  or  authority  the  port  is  situated  to  take 
suitable  measures  to  remove  any  obstacle  or  danger  to  navigation,  and  to  facilitate  the 
carrying  out  of  the  necessary  operations  by  vessels  in  the  port. 

Article  3  was  adopted. 

ARTICLE  4 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  The  Por- 
tuguese Delegation  proposed  an  alteration,  the  object  of  which  was  to  make  it  easier 
to  adopt  this  regime  voluntarily  by  allowing  works  to  be  undertaken  which  were  consid- 
ered by  the  State  to  be  calculated  to  facilitate  the  use  of  the  port,  subject,  however, 
to  the  option  of  suspending  such  works  if  they  prejudice  the  facilities  for  the  use  of  the 
port  (1). 

The  Italian  Delegation  proposed  an  amendment  for  the  purpose  of  bringing  this 
text  into  accord  with  the  provisions  of  the  Convention  on  Freedom  of  Transit  and  the 
Convention  on  Navigable  Waterways,  in  connection  with  the  safety  of  the  State,  and 
so  on  (2). 

The  Sub-Committee  therefore  drew  up  the  following  text,  which  takes  both  these 
amendments  into  account  : — 

Works  Dangerous  to  the  Use  of  the  Port. 

The  State  under  whose  sovereignty  or  authority  the  port  is  situated  may  undertake  all 
works  calculated  to  facilitate  the  use  of  the  port  or  the  approaches  thereto.     It  shall  not  be 


(1)  The  amendment  of  the  Portuguese  Delegation  is  as  follows  :  — 
New  text  of  Article  4  :  — 

"The  State  under  whose  sovereignty  or  authority  the  port  is  situated  may  undertake  all  works 
which  it  considers  calculated  to  facilitate  the  use  or  accessibility  of  the  port.  Works  thus  undertaken 
may  not  be  suspended  unless  it  is  proved  that  they  are  likely  to  interfere  with  the  facilities  for  using 
the  port  or  with  the  approaches  thereto." 

(2)  The  amendment  of  the  Italian  Delegation  was  sfs  follows  :  — 
Add  at  the  end  of  the  article  :  — 

"It  shall,  however,  be  permitted  to  undertake  works  intended  for  territorial  defence,  care  being 
taken,  as  far  as  possible,  to  remove  obstructions  or  dangers  to  navigation." 
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obliged  to  suspend  such  works  unless  it  is  proved  that  they  are  likely  to  interfere  with  the 
facilities  for  using  the  port  or  its  approaches. 

It  shall  also  be  permitted  to  undertake  works  intended  for  territorial  defence,  care  being 
taken,  as  far  as  possible,  to  avoid  obstructions  or  dangers  to  navigation. 

M.  K.RBEC  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Are  we  to  keep  the 
titles  of  the  Articles?  In  the  Convention  on  Transit  it  was  proposed  to  omit  them. 
If  they  are  kept,  we  must  change  the  title  of  Article  4,  as  it  no  longer  deals  only  with 
dangerous  works.  The  first  sentence  contains  a  positive  provision  empowering  a  State 
to  undertake  works  of  improvement. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  is  whether  the  titles  of 
all  the  articles  will  be  deleted. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  All  the 
titles  of  the  articles  might  be  omitted  and  only  the  titles  of  the  chapters  and  the  sections 
be  retained.     This  is  what  has  been  done  elsewhere. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Krbec  thus  receives  satisfaction. 
The  titles  of  the  articles  will  be  omitted.  If  there  are  no  further  remarks  on  Article  4 
I  will  put  it  to  the  vote. 

Article  4  was  adopted. 

ARTICLE  5 

Subject  to  any  special  provisions  to  the  contrary,  the  State  which  exercises  sovereignty 
or  authority  over  the  port  shall  be  responsible  for  its  administration. 

Article  5  was  adopted. 

ARTICLE  6 

Subject  to  any  special  provisions  to  the  contrary,  the  competent  jurisdiction  in  adminis- 
trative, civil,  commercial  or  penal  matters  shall  be  that  of  the  State  which  exercises  sove- 
reignty or  authority  over  the  port. 

Article  6  was  adopted. 

ARTICLE  7 

The  State  under  whose  sovereignty  or  authority  the  port  is  situated  may,  as  regards 
national  maritime  coasting  trade,  assimilate  the  port  to  its  other  ports. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  Article  7 
resulted  in  a  somewhat  lengthy  debate  in  which  the  question  arose  of  a  standard  type 
of  statute  for  ports.  The  Japanese  Delegation  proposed  the  omission  of  this  article, 
which  allows  national  maritime  coasting  trade  subject  to  the  special  regime  for  free 
zones.  If  Article  7  were  omitted,  the  result  would  be  no  longer  to  allow  the  territorial 
State  to  include  in  the  standard  statute  a  provision  reserving  coasting  trade  for  itself. 
In  connection  with  this  article  the  Japanese  Delegation  also  proposed  that  a  special 
Convention  should  be  concluded  consisting  of  one  article  only,  which  I  will  read  : 

Each  of  the  Contracting  States  undertakes  to  recognise  to  the  flags  of  the  other  Contract- 
ing States,  subject  to  reciprocity,  the  right  of  maritime  coasting  trade  in  their  respective 
territorial  waters. 

A  long  discussion  took  place.  It  became  apparent  that  a  majority  of  States  would 
not  be  able  to  agree  to  the  Japanese  amendment  to  Article  7.  The  Japanese  Delegation 
then  withdrew  the  amendment. 

As  regards  the  Convention  composed  of  a  single  article,  which  gave  rise  to  the  general 
discussion  of  the  reservation  of  maritime  coasting  trade,  many  of  the  delegations  pointed 
out  that  they  could  not  possibly  accede  to  such  a  Convention.  Moreover,  certain 
delegations  raised  the  objection  that  this  question  was  not  one  upon  which  they  had 
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received  instructions,  and  that  therefore  it  did  not  appear  possible  to  consider  it  here 
and  now.  In  these  circumstances  the  Japanese  Delegation  considered  that  it  could 
no  longer  press  the  point,  and  that  the  attention  of  the  Governments  would  be  drawn 
to  this  question,  which  was  of  particular  concern  to  them  by  the  very  fact  that  it  had 
been  raised  here  and  that  it  could  not  be  considered,  as  the  delegations  had  no  instruc- 
tions in  the  matter.     In  these  circumstances  Article  7  was  adopted  without  change. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  the  Committee  agrees  that  this 
article  shall  be  retained. 

Article  7  was  adopted. 

ARTICLE  8 

All  customs,  local  octroi  or  consumption  duties  and  accessory  charges  levied  on  imports 
or  exports  through  a  port  which  is  subject  to  the  international  regime  must  be  uniform,  irres- 
pective of  whether  the  vessel  which  effected  or  is  to  effect  the  transport  flies  the  flag  of  the 
State  exercising  sovereignty  or  authority  over  the  port,  or  any  other  flag.  In  the  absence 
of  special  circumstances  reasonably  justifying  an  exception  on  account  of  economic  needs,  the 
customs  duties  shall  be  those  of  the  tariffs  applied  at  the  other  customs  frontiers  of  the  State 
concerned,  and  all  facilities  which  might  be  accorded  by  such  State  over  other  land  or 
water  routes  or  in  other  ports  for  imports  and  exports  shall  be  equally  accorded  to  imports 
and  exports  through  the  port  subject  to  the  international  regime. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  The  Por- 
tuguese Delegation  moved  an  amendment  as  follows  : — 

Customs  Duties  may  be  reduced  when  it  is  a  question  of  importation  or  exportation  of 
goods  produced  by  the  State  having  sovereignty  or  authority  in  the  port,  and  originating 
in  or  destined  for  another  port  of  the  same  State. 

After  explanations  had  been  given  as  to  the  meaning  of  Article  8  the  amendment 
was  withdrawn.  The  Italian  Delegation  pointed  out  that  the  text  could  not  possibly 
be  kept  in  its  existing  form  and  that  the  words  excepting  accessory  expenses  in  connection 
with  the  operations  of  supervision  and  administration  would  have  to  be  added  after  the 
word  duties. 

The  British  Delegation  also  moved  a  purely  formal  amendment  to  insert  the  word 
customs  befort  the  word  duties. 

Article  8  was  adopted  by  the  Sub-Committee  with  the  text  which  the  President 
has  read. 

M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  In  Sub-Committee  I  moved 
a  suggestion  that  we  should  adopt  as  far  as  possible  the  same  terms  as  those  of  the 
Convention  on  Navigable  Waterways,  but  as  the  Sub-Committee  had  not  this  text 
before  it,  we  referred  the  question  to  the  Committee.  I  propose  that  where  customs 
duties  are  in  question,  we  should  state  that  such  customs  duties  shall  not  be  higher  than 
those  levied  at  other  customs  frontiers.  The  text  would  thus  be  more  logical  and  more 
elastic. 

M.  HOSTIE  (Secretary-General  of  the  Conference;  speaking  in  French).  —  The 
texts  of  the  Navigable  Waterways  and  that  of  the  Ports  were  identical  in  the  Green 
Book.  The  Waterways  text  has  been  very  considerably  changed,  particularly  as  a 
result  of  the  amendment  by  the  French  Delegation.  The  Ports  text  was  slightly 
amended  also,  more  especially  with  a  view  to  taking  into  account  certain  Italian  pro- 
posals. From  the  logical  standpoint,  and  as  far  as  the  good  appearance  of  our  text  is 
concerned,  it  would  be  a  pity  not  to  adopt  here  the  Waterways  text,  as  M.  Krbec  pro- 
poses. Nevertheless  I  have  some  slight  scruple,  because  the  Italian  amendment  would 
no  longer  be  completely  safeguarded.  The  wisest  course  would  be  therefore  simply 
to  adopt  the  Waterways  text  and  to  ask  the  Italian  Delegation  to  consider  the  question 
on  the  basis  of  this  text,  and  perhaps  to  propose  an  amendment  to  the  wording  which 
would  have  become  common  to  the  two  texts,  for  the  time  when  we  can  finally  adopt 
the  Waterways  text. 
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M.  POLITIS  (Greece;  speaking  in  French).  ■ —  Could  you  explain  the  difference 
in  a  few  words?     I  supported  the  amendment  the  other  day. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — >  Here  is 
the  corresponding  Waterways  text  :— - 

3.  In  the  application  of  customs  or  similar  duties  levied  on  imports  and  exports  through 
the  said  ports,  no  difference  shall  be  made  by  reason  of  the  flag  flown  by  the  vessel  carrying, 
or  to  carry,  the  goods,  whether  it  be  national  or  belonging  to  any  one  of  the  High  Contracting 
Parties. 

4.  The  State  under  whose  sovereignty  or  authority  a  port  is  situated  may  withdraw 
the  benefit  of  the  preceding  paragraph  from  any  vessel,  if  it  is  proved  that  the  owner  of  the 
vessel  discriminates  systematically  against  the  nationals  of  that  State,  including  companies 
controlled  by  such  nationals. 

5.  In  the  absence  of  special  circumstances  which  would  adequately  justify  an  exception 
from  this  provision,  on  account  of  economic  necessity,  these  dues  must  not  exceed  those 
which  are  levied  on  the  other  frontiers  of  the  State  concerned,  on  goods  imported  and  exported 
under  the  general  conditions  of  the  legislation  of  this  State. 

All  the  facilities  which  may  be  accorded  by  the  High  Contracting  Parties,  on  other  land 
or  water  routes,  or  in  other  ports,  for  the  imports  and  exports  of  goods,  shall  be  equally 
accorded  to  imports  and  exports  under  the  same  conditions  by  the  navigable  waterway  and 
the  ports  referred  to  above. 

M.  POLITIS  (Greece;  speaking  in  French).  —  You  make  no  distinction  between 
customs  dues  properly  so-called  and  accessory  expenses.  We  wished,  as  did  M.  Sini- 
galia,  to  lay  stress  upon  the  fact  that  customs  dues  are  the  same  whatever  the  frontier 
may  be,  but  that  accessory  expenses  may  not  be  the  same. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  In  the 
Waterways  text,  the  word  octroi  has  disappeared  and  we  now  speak  only  of  customs  or 
similar  duties. 

M.  POLITIS  (Greece;  speaking  in  French).  —  Customs  dues  should  be  the  same 
everywhere,  whereas  octroi  duties  may  be,  and  in  fact  actually  are,  different. 

M.  HAAS  (Secretary-General  of  the  Conference).  —  The  simplest  way  would  be  to 
return  to  the  Waterways  text,  but  with  certain  specifications.  Instead  of  for  the  appli- 
cation of  customs  or  similar  dues  we  should  say  for  the  application  of  customs,  local  octroi 
or  consumption  duties  and  accessory  charges.  In  the  second  sentence  we  should  say  in 
the  absence  of  special  circumstances...  the  customs  duties  may  not  be  higher  than...  Thus 
the  two  Italian  amendments  will  be  safeguarded  and  the  rest  will  be  the  same. 

H.  DETC5UF  (France;  speaking  in  French).  —  Our  customs  expert  has  no  objection 
with  regard  to  local  octroi. 

M.  POLITIS  (Greece;  speaking  in  French).  —  There  is  no  case  in  which  the  duty 
can  be  higher. 

M.  HOSTIE  (speaking  in  French).  —  It  would  be  better  to  revert  to  the  Waterways 
text,  which  is  more  elastic.  Have  you  any  objection  to  retaining  here,  in  order  to  avoid 
any  difficulty  as  regards  the  Italian  amendment,  the  words  custo?ns,  local  octroi  and 
consumption  duties?  As  we  are  concerned  merely  with  a  standard  type  of  statute, 
another  formula  can  always  be  used  in  actual  practice. 

M.  DETCEUF  (France;  speaking  in  French).  • —  I  have  no  objection  as  regards  the 
standard  statute,  but  only  as  regards  the  effect  on  the  Waterways  Convention. 

The  CHAIRMAN  (speaking  in  French).  —  There  is  no  effect. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).—  In  our  country, 
there  is  an  additional  import  duty  similar  to  customs  dues.  The  words  similar  and 
consumption  duties  might  therefore  be  left. 
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M.  DETCEUF  (France;  speaking  in  French).  —  I  have  no  objection  to  the  words 
customs,  local  octroi...  dues. 

H.  HOSTIE  (speaking  in  French).  —  We  are  all  agreed.  In  the  first  part  we  will 
put  all  customs,  local  octroi  and  consumption  duties  and  also  accessory  expenses  levied  on 
imports  and  exports. 

The  CHAIRMAN  (speaking  in  French).  —  Is  the  Committee  of  opinion  that  these 
words  should  be  kept?     We  will  refer  the  text  of  Article  8  to  the  Drafting  Committee. 


ARTICLE  9 

The  facilities  granted  for  the  erection  and  use  of  warehouses,  as  also  for  packing  and 
unpacking  goods,  shall  be  in  accordance  with  trade  requirements  for  the  time  being.  All 
goods  allowed  to  be  consumed  in  the  free  zone  shall  be  exempt  from  customs,  excise,  and 
all  other  duties  of  whatever  description,  with  the  exception  of  the  statistical  duty  provided 
for  in  Article  11  below.  It  shall  be  within  the  discretion  of  the  State  under  whose  sove- 
reignty or  authority  the  port  is  situated  to  permit  or  prohibit  manufacture  within  the  free 
zone. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  The  Por- 
tuguese Delegation  submitted  an  amendment  to  Article  9,  to  add  the  works  the  faci- 
lities of  the  free  zone  being  capable  of  extension  only  to  a  limited  number  of  products.  After 
explanations  on  both  sides  this  amendment  was  withdrawn. 

The  British  Delegation  proposed  to  add  at  the  beginning  of  the  article  the  words 
The  area  of  the  free  zone,  unless  otherwise  stipulated  and...  The  scope  of  this  amendment 
is  wide;  it  enables  the  extent  of  the  free  zone  to  be  fixed  in  the  standard  statute  itself, 
whereas  the  intention  had  always  been  that  the  extent  of  the  free  zone,  like  that  of  the 
port  placed  under  an  international  regime,  should  actually  be  determined,  either  inva- 
riably or  variably,  in  the  act  placing  the  port  in  question  under  an  international  regime, 
whether  with  or  without  a  free  zone.  In  these  circumstances,  the  original  text  was 
adhered  to,  in  order  that  the  standard  statute  should  retain  its  character.  That  part 
of  the  text  which  deals  with  free  zones  is  of  the  same  character  as  the  rest  of  the  text; 
that  is  to  say,  the  stipulations  contained  therein  are  intended  to  come  into  applica- 
tion wherever  there  are  free  zones,  but  without  any  statement  as  to  the  conditions  or 
limits  to  be  applied  to  the  free  zones. 
'    Article  9  was  therefore  adopted  in  its  original  form. 

The  British  Delegation  also  proposed  to  add  to  the  end  of  this  article  the  words  but 
such  permission  or  prohibition  must  apply  equally  to  the  nationals  of  all  countries.  There 
seemed  a  certain  risk  in  inserting  this  amendment  at  the  end  of  the  article,  not  on 
account  of  any  lack  of  unanimity  on  the  subject  of  this  interpretation,  but  because  it 
was  feared  that  if  the  condition  regarding  equality,  upon  which  the  whole  text  is  based, 
were  categorically  stated  in  any  one  particular  instance,  the  inference  might  be  drawn 
that,  a  contrario,  equality  would  not  be  imposed  in  the  same  conditions  in  other  cases. 

Opinion  was  thus  unanimous  as  regards  the  view  held  by  the  British  Delegation: 
but  for  this  very  reason  the  Sub-Committee  decided  that  the  matter  should  be  simply 
mentioned  in  the  Report  as  a  completely  unanimous  interpretation  of  the  meaning  of 
this  article  and  indeed  of  all  the  other  articles  of  the  Ports  text,  as  it  would  be  both 
useless  and  dangerous  to  make  it  the  subject  of  a  provision. 

The  CHAIRMAN  (speaking  in  French).  —  As  no-one  has  any  further  remarks  to 
make  on  Article  9,  I  will  put  it  to  the  vote. 

Article  9  was  adopted. 

ARTICLE  10 

Subject  to  any  special  provisions  to  the  contrary,  the  State  under  whose  sovereignty  or 
authority  the  port  is  situated  may  not,  in  case  of  the  reservation  of  national  maritime 
coasting  trade,  assimilate  the  free  zone  of  the  port  to  its  other  ports. 
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M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  Article  10 
has  been  retained  in  its  original  form.  The  Serbian  Delegation  proposed  the  following 
amendment : — Article  10  lays  down  that  in  free  zones,  coasting  trade  cannot  possibly  be 
reserved  save  as  an  exception.  The  Serbian  Delegation  asked  for  the  word  not  to  be 
omitted;  it  proposed  to  adopt  as  a  principle  the  possibility  of  reservation,  save  as  an 
exception.  In  practice  this  amounts  almost  to  the  same  thing,  as  the  question  will 
have  to  be  settled  anew  for  each  separate  port. 

The  Sub-Committee  decided  to  retain  the  original  text,  as  it  considered  that  the 
question  did  not  arise  under  the  same  aspect  for  free  zones,  and  for  zones  which  are 
not  free,  of  ports  placed  under  the  international  regime;  in  many  cases  it  is  quite 
possible  that  when  a  port  placed  under  an  international  regime  is  free,  or  when  part 
of  the  port  is  free,  it  may  perhaps  be  necessary  to  safeguard  the  imports  and  exports 
of  a  neighbouring  country  either  in  pursuance  of  a  treaty  or  if  the  State  so  decides. 
Consequently  the  facilities  for  navigation  in  this  free  part  must  not  be  limited,  as 
they  may  be  absolutely  essential  to  the  full  development  of  the  imports  and  exports 
of  the  country. 

M.  AVRAMOV1TCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  would 
ask  the  Chairman  to  put  this  amendment  to  the  vote.  We  consider  that  the  question 
is  not  so  simple  as  it  appears;  it  does  not  satisfy  the  States  under  whose  authority  the 
port  is  placed. 

The  CHAIRMAN  (speaking  in  French).  —  The  issue  is  clear.  The  Sub-Committee 
rejected  the  Serbian  proposal  by  9  votes  to  6. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  We  ask  for 
the  word  not  to  be  omitted.  Article  10  would  then  read  as  follows  : — ...the  State  under 
whose  sovereignly  or  authority  the  port  is  situated  may,  in  case  of...  I  think  this  change 
is  a  very  just  one,  It  leaves  the  countries  the  right  of  discussion  with  the  State  under 
whose  authority  the  port  is  situated.  I  ask  the  Chairman  to  put  this  amendment  to 
the  vote. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  We  may 
vote  on  the  Serbian  amendment  to  omit  the  word  not.  I  think  that  in  Committee  a 
majority  vote  alone  is  always  sufficient,  and  that  there  is  no  need  to  secure  a  two-thirds 
majority. 

The  CHAIRMAN  (speaking  in  French).  —  This  was  in  fact  decided  at  the  first 
two  meetings  of  the  Committee  of  which  I  have  the  honour  to  be  Chairman.  It  is  in 
these  conditions,  then,  that  I  will  put  the  amendment  of  the  Serb-Croat-Slovene  Dele- 
gation to  the  vote. 

The  amendment  was  adopted  by  18  voles  to  9. 


ARTICLE  11 

No  duties  or  charges  other  than  those  provided  for  in  Article  2  shall  be  levied  on  goods 
entering  or  leaving  the  free  zone,  irrespective  of  the  foreign  country  from  which  they  come 
or  for  which  they  are  destined,  other  than  a  maximum  statistical  duty  devoted  exclusively 
to  defraying  the  expenses  of  compiling  statements  of  the  traffic  of  the  port,  and  at  most 
equivalent  to  1  per  mille  ad  valorem. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
A  discussion  arose  regarding  the  nature  of  the  basis  of  the  statistical  duty,  and  the 
Italian  Delegation  proposed  to  add  at  the  end  of  the  article  th§  following  text : — should 
the  value  of  the  goods  be  unknown,  the  statistical  duty  shall  be  based  on  the  weight.  It 
appeared  that  the  text  could  not  be  drafted  in  such  a  way  as  to  imply  the  obligation 
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to  levy  dues  ad  valorem.     For  this  reason  the  text  was  drafted  in  the  form  which  has 
been  read  to  you. 

The  CHAIRMAN  (speaking  in  French).  —  I  put  Article  11  to  the  vote. 

Article  11  was  adopted. 

ARTICLE  12 

The  duties  provided  for  in  Article  8  above  may  be  levied  under  the  conditions  established 
in  the  said  article,  upon  goods  despatched  from  the  free  zone,  at  the  time  of  their  import  into 
the  territory  of  the  State  under  whose  sovereignty  or  authority  the  port  is  situated,  as  well 
as  upon  goods  destined  for  the  free  zone,  upon  their  export  from  the  territory  of  the  State 
under  whose  sovereignty  or  authority  the  port  is  situated. 

Article  12  was  adopted. 

ARTICLE  13 

Persons,  luggage,  goods,  vessels,  coaching  and  goods  stock,  or  other  means  of  transport, 
proceeding  from  or  to  the  free  zone  and  crossing  the  territory  of  the  State  under  whose  sover- 
eignty or  authority  the  port  is  situated  shall  be  considered  in  transit  [across  the  said  State  if 
proceeding  to  or  from  the  territory  of  any  other  State. 

M.  Robert  HAAS  (Secretary -General  of  the  Conference;  speaking  in  French).  — 
A  few  slight  changes  have  been  made  in  this  article  in  order  to  make  it  uniform  with 
the  Transit  text. 

The  CHAIRMAN  (speaking  in  French).  —  These  are  only  formal  changes.  I  put 
Article  13  to  the  vote. 

Article  13  was  adopted. 

ARTICLE  14 

These  stipulations  do  not  prescribe  the  rights  and  obligations  of  the  belligerents  and 
neutrals  in  time  of  war.  The  stipulations  shall,  however,  continue  in  force  in  time  of  war, 
so  far  as  such  rights  and  duties  permit. 

Article  14  was  adopted. 

ARTICLE  15 

This  Statute  does  not  impose  upon  any  of  the  Contracting  States  any  obligations  con- 
flicting with  its  rights  and  duties  as  a  Member  of  the  League  of  Nations. 

Article  15  was  adopted. 

ARTICLE  16 

Any  dispute  as  to  the  interpretation  or  application  of  these  Regulations  which  is  not 
settled  directly  between  the  parties  themselves  shall  be  brought  before  the  Permanent 
Court  of  International  Justice,  unless  under  a  special  agreement  or  a  general  arbitration 
provision  steps  are  taken  for  the  settlement  of  the  dispute  by  arbitration  or  some  other  means. 

Proceedings  are  opened  in  the  manner  laid  down  in  Article  40  of  the  Statute  of  the  Per- 
manent Court  of  International  Justice. 

In  order  to  settle  such  disputes,  however,  in  a  friendly  way  as  far  as  possible,  the  Contract- 
ing States  undertake,  before  resorting  to  any  judicial  proceedings  and  without  prejudice  to 
the  powers  and  right  of  action  of  the  Council  and  of  the  Assembly,  to  submit  such  disputes 
for  an  opinion  to  any  body  established  by  the  League  of  Nations  as  the  advisory  and  tech- 
nical organisation  of  the  Members  in  the  League  in  matters  of  communications  and  transit. 
In  urgent  cases  a  preliminary  opinion  may  recommend  temporary  measures  intended  in  par- 
ticular to  restore  the  facilities  for  freedom  of  transit  which  existed  before  the  act  or  occurrence 
which  gave  rise  to  the  dispute. 

Article  16  was  adopted. 
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The  CHAIRMAN  (speaking  in  French).  —  At  the  close  of  the  meeting  oi'  the  Sub- 
Committee,  the  British  Delegate  made  a  general  proposal  which  raised  a  somewhat 
important  legal  point.  We  therefore  reserved  the  consideration  of  this  question  for 
the  Committee  to-day. 

Mr.  COLVIN  (Great  Britain).  — The  Committee  will  remember  that  at  the  close  of 
the  second  meeting  of  the  Sub-Committee  on  Ports,  the  following  British  amendment 
was  discussed  : — 

The  State  under  whose  sovereignty  or  authority  the  port  is  placed  cannot  relieve  itself 
of  the  obligation  to  ensure  that  effect  is  given  to  the  foregoing  articles,  by  any  arrangement 
that  it  may  conclude  under  which  it  delegates  any  part  of  its  authority  over  the  port  to  any 
other  State,  body  or  person. 

Although  no  decision  was  arrived  at,  a  certain  amount  of  discussion  took  place, 
in  the  course  of  which  I  gathered  that  the  Officers  of  the  Conference  were  inclined  to 
think  that  there  was  no  real  necessity  to  insert  this  amendment  in  the  Ports  document 
itself.  I  need  hardly  say  that  the  British  Delegation  attaches  very  great  importance 
to  the  opinion  of  the  Officers  of  the  Conference,  and  I  have  therefore  taken  the  oppor- 
tunity of  consulting  further  with  M.  Haas.  As  a  result  of  this  discussion,  I  would  like 
to  make  the  following  statement  : — 

The  British  amendment  was  considered  necessary  in  view  of  the  passage  in  the 
Green  Book  (1)  which  might  be  interpreted  in  the  sense  that  a  State  would  have  the 
right  to  transfer  its  obligations  under  the  Ports  Resolution  to  a  concessionnaire,  whether 
a  private  body  or  person  or  another  State  with  whom  it  would  conclude  an  arrangement 
to  delegate  its  authority.  The  true  doctrine  is,  clearly,  that  if  a  State  has  contracted 
an  obligation  to  apply  the  Ports  Recommendations,  it  is  for  that  State,  should  it  have 
delegated  its  authority,  to  ensure  that  the  concessionnaire  will  fulfil  the  obligations 
undertaken.  If  this  principle  is  recognised  by  a  suitable  passage  in  the  Report,  the 
British  Delegation  will  not  press  its  amendment. 

I  am  happy  to  say  that  M.  Haas  has  informed  me  that  he  sees  no  objection  to  the 
adoption  of  this  latter  proposal,  and  I  trust  it  will  also  meet  with  the  approval  of  this 
Committee. 

The  CHAIRMAN  (speaking  in  French).  —  You  have  heard  the  British  view  stated. 
I  think  M.  Colvin's  case  is  so  clear  that  we  all  agree  with  him.  The  question  of  sove- 
reignty and  the  transfer  of  sovereignty  is  a  fundamental  one  for  all  our  Conventions 
which  involve  territorial  questions.  My  view  is  therefore  that  this  statement  should 
be  inserted  in  the  Report,  because  the  conception  of  sovereignty  and  the  transfer  of 
sovereignty  should  be  made  perfectly  clear.  I  would  also  remind  the  Committee  of 
the  passage  in  the  Green  Book  which  defines  the  view  of  the  Paris  Commission  on  this 
question  (2). 

I  think,  therefore,  that  no  objection  will  be  raised  to  the  request  of  the  British 
Delegation,  and  on  your  behalf  I  will  recommend  the  Secretariat  to  mention  this  state- 
ment in  the  Report. 

The  great  moment  has  now  arrived  for  the  Committee  to  take  its  decision  on  the 
Draft  Recommendations  as  a  whole.  I  am  glad  to  note  the  moral  agreement  which 
exists. 

I  will  put  to  the  vote  the  Draft  Recommendations  as  a  whole. 

The  Draft  Becommendations  were  adopted  by  27  votes  to  1. 


(1)  See  p.  231. 

(2)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  286. 
This  passage,  which  occurs  in  the  Report  on  the  Draft  Convention  on  Freedom  of  Transit,  reads 

as  follows  :  — 

Preamble.  —  The  expression  authority  applies  to  every  case  (suzerainty,  protectorate,  mandate, 
etc.)  where  the  State  responsible  for  the  carrying  out  of  the  Convention  does  not  possess  sovereignty 
over  the  territory  across  which  the  transit  takes  place.  It  has  been  found  impossible  to  determine 
in  advance,  in  every  case,  upon  which  of  the  signatory  States  the  responsibility  will  devolve;  any 
difficulties  that  may  arise  can  be  solvcu  individually.  The  State  responsible  for  a  measure  is  the 
State  which  actually  possesses  the  means  either  to  bring  about  or  to  prevent  its  application.  Where, 
for  example,  sovereignty  and  authority  are  apportioned  between  different  States,  as  a  result  of  "settle- 
ments", which  would  imply  such  a  division  of  authority,  it  would  be  for  the  States  concerned  to  agree 
among  themselves  as  to  the  application  of  the  present  Convention. 
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APPOINTMENT  OF  RAPPORTEUR 

The  CHAIRMAN  (speaking  in  French).  —  On  behalf  of  the  Officers  of  the  Confer- 
ence 1  venture  to  propose  that  our  esteemed  colleague,  M.  Fernandez  y  Medina,  be 
asked  to  prepare  the  Report  which  the  Committee  will  submit  to  the  Plenary  Confer- 
ence. M.  Fernandez  y  Medina  has  taken  a  very  active  part  in  our  proceedings  in 
connection  with  ports;  those  who  were  present  at  our  last  meetings  will  remember 
the  clearness  of  view  evinced  by  him  during  the  discussion,  and  the  enlightenment 
which  we  derived  from  his  speeches.  The  Officers  of  the  Conference  will  be  very  pleased 
if  the  Committee  appoints  M.  Fernandez  y  Medina  as  Rapporteur.  Your  applause 
renders  it  needless  for  me  to  put  the  proposal  of  the  Officers  of  the  Conference  to  the 
vote. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay,  Rapporteur;  speaking  in  French).  — 
I  wish  to  thank  the  Chairman  and  the  Officers  of  the  Conference  for  the  honour  which 
they  have  done  me,  and  also  my  colleagues  on  the  Committee  for  the  welcome  which 
they  have  accorded  to  the  Chairman's  proposal.  I  shall  fulfil  my  task  with  the  greatest 
impartiality;  I  rely  above  all  on  the  co-operation  of  our  competent  and  devoted  Secret- 
ary-General, M.  Haas  (1). 


The  meeting  adjourned  at  12.50  p.m. 


(1)  The  rest  of  the  meeting  was  devoted  to  the  reading  of  the  Report  of  the  Sub-Committee  on 
Navigable  Waterways  (See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  the  Regime  of 
Navigable  Waterways  of  International  Concern,  p.  227. 


TWENTY-SIXTH  MEETING  OF  THE  CONFERENCE 

(Friday,  April  15th,  1921,  at  6  p.m.) 


REPORT  ON  DRAFT  RECOMMENDATIONS  RELATIVE  TO  INTERNATIONAL  REGIME  FOR  PORTS 

DISCUSSION    OF    RECOMMENDATIONS 

The  meeting  opened  with  M.  Hanotaux,  President,  in  the  Chair  (1). 


REPORT  ON  DRAFT  RECOMMENDATIONS  RELATIVE  TO  INTERNATIONAL 

REGIME  FOR  PORTS 

The  PRESIDENT  (speaking  in  French).  —  We  now  enter  upon  the  question  of 
ports.  M.  Fernandez  y  Medina,  Rapporteur,  will  read  you  his  Report.  I  call  upon 
him  to  speak. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay,  Rapporteur;  speaking  in  French).  — 
The  Conference  decided  to  refer  to  the  Waterways  Committee  the  question  of  the  Draft 
Resolution  relative  to  the  International  Regime  for  Ports.  This  Committee  had  to 
examine  not  only  the  actual  text  of  the  Draft  submitted,  but  also  a  question  of  prin- 
ciple, namely,  whether  it  was  desirable  at  the  present  time  to  examine  the  question 
of  ports  even  in  the  form  of  a  resolution  or  recommendation.  The  Polish  Delegation 
had  raised  this  question  at  the  plenary  meeting.  The  Waterways  Committee,  after 
discussion,  decided  by  25  votes  to  5  that  the  time  was  not  inopportune  to  consider  this 
question  in  principle,  and  instructed  a  Sub-Committee  to  draw  up  a  draft  text.  This 
was  approved  by  the  Waterways  Committee  by  29  votes  to  1.  It  does  not  appear  to 
me  necessary  to  make  any  lengthy  remarks  on  this  subject.  The  Conference  will  find 
that  the  text  submitted  to  it  contains  very  few  deviations  from  the  Green  Book.  A 
fairly  large  number  of  amendments,  however,  were  put  in,  and  the  most  of  them  were 
considered.  They  did  not  touch  the  question  of  principle;  they  were  merely  slight 
improvements,  most  of  which  were  considered  advisable;  they  were  mainly  intended 
in  some  cases  to  render  the  regime  more  flexible,  in  order  to  make  the  voluntary  adop- 
tion of  the  Draft  as  easy  as  possible,  and  in  particular  to  bring  the  provisions  of  the 
Draft  into  accord  with  those  already  adopted  for  the  Conventions  on  Transit  and 
Waterways. 

During  the  discussion  some  remarks  were  made  which  the  Committee  decided  to 
introduce  into  its  Report.  On  the  subject  of  Article  9  the  British  Delegation  feared 
that  the  last  phrase  of  this  article,  it  shall  be  within  the  discretion  of  the  State  under 
whose  sovereignty  or  authority  the  port  is  situated  to  permit  or  prohibit  manufacture  in 
the  free  zone,  might  cause  it  to  be  thought  that  this  authorisation  might  be  given  or 
refused  by  a  State  for  motives  which  were  not  in  conformity  with  the  general  principle 
of  equality  between  the  nationals  of  all  States.  The  British  Delegation  proposed  an 
amendment  on  this  subject.  It  was  considered  preferable  not  to  insert  any  amend- 
ment, although  the  idea  of  the  British  Delegation  was  unanimously  accepted.  But 
the  Committee  thought  that  the  terms  of  Article  1  relating  to  equality  applied  to  all 


(1)  The  first  part  of  this  meeting  was  devoted  to  the  discussion  of  the  Recommendations  relative 
to  Railways.  (See  p.  141.) 
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the  provisions  of  the  text,  and  that  in  order  to  avoid  any  possible  error,  it  was  greatly 
preferable  to  refer  to  it  only  in  some  of  the  provisions. 

The  British  Delegation  also  proposed  the  following  additional  Article  : — The  State 
under  whose  sovereignty  or  authority  the  port  is  placed  cannot  relieve  itself  of  the  obligation 
to  ensure  that  effect  is  given  to  the  foregoing  Articles  by  any  arrangement  that  it  may  conclude 
under  which  it  delegates  any  part  of  its  authority  over  the  port  to  any  other  State,  body  or 
person.  This  amendment  was  considered  necessary  by  the  British  Delegation  as  a 
result  of  the  passage  in  the  Green  Book  which  might  be  interpreted  in  the  sense  that  a 
State  would  have  the  right  to  transfer  its  obligations  in  regard  to  the  Resolution  on 
Ports  to  a  concessionnaire,  whether  a  private  individual  or  another  State,  with  whom 
it  might  come  to  an  agreement  with  a  view  to  delegating  its  authority  to  it.  The  Com- 
mittee was  of  opinion  that  an  article  of  this  nature  was  out  of  place  in  the  text;  but  it 
unanimously  agreed  with  the  British  Delegation  that  such  an  interpretation  would  be 
erroneous,  and  that  the  true  doctrine  of  international  law  would  here  apply,  according 
to  which  the  obligation  as  between  States  signatories  to  a  Convention  setting  up  the 
present  international  regime  in  a  port  should  remain  on  the  State  in  whose  territory 
the  port  is  situated,  and  that  that  State,  if  it  makes  any  arrangement  to  delegate  its 
authority,  should  still  have  the  duty  of  ensuring  that  the  concessionnaire  fulfils  the 
obligations  undertaken.  It  was  decided  to  insert  this  interpretation  in  the  Report, 
and  on  these  conditions  the  British  Delegation  withdrew  its  proposal. 

In  conclusion,  1  would  point  out  to  the  Conference  that  during  the  discussion  of 
this  scheme,  a  fairly  lengthy  debate  arose  on  the  subject  of  maritime  coasting  trade. 
The  Japanese  Delegation  proposed  a  Convention  consisting  of  a  single  article  dealing 
with  this  question.  The  Committee  was  of  opinion  that  the  question  of  maritime 
coasting  trade  in  general  was  not  among  those  covered  by  the  instructions  given  to 
most  the  delegations,  and  in  these  circumstances  the  Japanese  Delegation  did  not  press 
its  proposal.  The  question  of  maritime  coasting  trade  was  considered,  then,  only  in 
connection  with  Articles  7  and  10,  relating  to  the  reservation  of  maritime  coasting  trade 
in  ports  placed  under  the  international  regime  or  in  the  free  zones  in  those  ports.  One 
of  these  articles  was  adopted  as  it  stood  by  18  votes  to  9,  following  an  amendment  sub- 
mitted by  the  Serb-Croat-Slovene  Delegation  to  admit  the  principle  of  reservation  of 
maritime  coasting  trade  even  as  regards  the  free  zones.  The  Sub-Committee  on  Ports 
had  previously  registered  a  vote  to  the  contrary  by  a  majority  of  9  to  6. 

The  Conference  is  now  called  upon  to  examine  the  text  which  is  presented  to  it  in 
the  form  of  Recommendations.  In  accordance  with  the  Scheme  of  Organisation  for 
the  Conference  it  is  not,  in  the  strict  and  technical  sense  of  the  word,  a  resolution  which 
is  here  being  dealt  with, — it  is  recommendations.  If  the  Conference  adopts  this  text 
it  will  recommend  a  standard  type  of  statute  for  ports  submitted  to  the  international 
regime,  to  such  States  as  may,  should  occasion  arise,  think  fit  to  apply  it  by  means  of 
a  special  act. 

The  PRESIDENT  (speaking  in  French).  —  I  thank  M.  Fernandez  y  Medina  for  his 
clear  and  concise  Report.  We  will  now  read  the  text  as  adopted  by  the  Committee, 
but  before  reading  it,  I  will  call  upon  the  Delegate  of  Poland  to  make  a  statement. 

M.  WIELOWIEYSKI  (Poland;  speaking  in  French).  —  During  the  discussion  in 
the  Commission  of  Enquiry  on  the  Draft  Resolution  on  the  International  Regime  of 
Ports,  the  Polish  Delegation,  together  with  several  other  Delegations,  considered  that 
the  desirability  of  such  a  Resolution  was  not  sufficiently  evident.  In  spite  of  this  con- 
viction the  Polish  Delegation  took  part  in  the  discussion,  which  all  the  delegations  then 
considered  as  of  a  purely  theoretical  nature.  Our  Delegation  adhered  to  its  policy, 
and,  being  of  opinion  that  no  subsequent  fact  had  arisen  to  justify  the  present  consid- 
eration of  this  question  by  an  International  Conference,  proposed,  at  the  time  when 
the  question  appeared'  on  the  Agenda  of  the  Conference,  to  postpone  consideration  of 
it  to  a  subsequent  date,  when  the  right  time  should  come  for  so  doing.  The  discussion 
in  Committee  and  in  Conference  did  not  convince  the  Polish  Delegation  either  of  the 
utility  or  of  the  desirability,  in  present  circumstances,  of  an  international  act  which, 
even  though  only  in  the  form  of  Recommendations,  should  pledge  the  high  authority 
of  the  League  of  Nations. 
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For  these  reasons,  the  Polish  Delegation,  to  its  great  regret,  cannot  conscientiously 
vote  for  the  proposed  Resolution,  and  reserves  to  its  Government  full  freedom  of  action 
on  this  subject. 

The  PRESIDENT  (speaking  in  French).  —  This  statement  will  appear  in  the 
Records. 

DISCUSSION  OF  RECOMMENDATIONS  —  PREAMBLE 

Sir  Cecil  HURST  (Chairman  of  the  Jurists'  Committee;  speaking  in  French).  — The 
Jurists'  Committee  desires  to  draw  the  attention  of  the  Conference  to  the  title  which 
has  been  adopted  for  these  recommendations.  It  seems  to  us  that  this  title  is  not 
altogether  accurate. 

The  Preamble  lays  down  clearly  that  the  text  refers  only  to  ports  placed  under  an 
international  regime,  and  that  there  is  no  question  of  an  international  regime  for  all 
ports.  We  did  not  venture  to  make  this  alteration,  because  when  we  informed  the 
Committee  of  the  fact,  there  was  some  opposition  to  such  an  alteration. 

The  PRESIDENT  (speaking  in  French).  —  We  might  say  :  recommendations  relative 
to  ports  placed  under  an  international  regime. 

M.  ORTUNO  (Spain;  speaking  in  French).  —  Why  not  say  regime  of  international 
ports,  which  would  be  shorter? 

The  PRESIDENT  (speaking  in  French).  —  No,  because  it  is  the  regime  which  is 
international,  and  not  the  ports.  If  there  is  no  objection,  the  title  will  then  be  :  recom- 
mendations relative  to  ports  placed  under  an  international  regime. 

This  was  decided. 

I  have  to  propose  to  you  two  or  three  slight  alterations  of  form.  After  the  words, 
in  the  French  text,  recommende  cependant  the  word  que  should  be  transferred  to  the 
next  line. 

M.  POLITIS  (Greece;  speaking  in  French).  —  It  was  decided  this  morning  to  use 
the  words  the  consent  of  the  State  or  States. 

Sir  Cecil  HURST  (Chairman  of  the  Jurists'  Committee;  speaking  in  French).  — 
That  is  quite  true;  this  morning  the  words  the  consent  of  the  State  or  States  under  whose 
sovereignty  or  authority  the  said  port  is  situated  were  added  to  the  last  sentence  of  the 
Preamble.  There  are  in  the  whole  world  only  two  ports  placed  under  a  condominium, 
and  the  jurists  were  of  opinion  that  in  this  case  the  singular  includes  the  plural  and 
that  no  alteration  was  necessary. 

The  PRESIDENT  (speaking  in  French).  —  That  is  true  for  legal  texts.  The  text 
of  the  Preamble  will  therefore  read  as  follows  : — 

The  General  Conference  on  Freedom  of  Communications  and  Transit,  while  considering 
that  the  moment  has  not  yet  arrived  for  the  conclusion  of  a  General  International  Convention 
on  the  Regime  of  Ports,  is  nevertheless  of  opinion  that  the  following  provisions  should  be 
applied  (subject  to  such  additional  stipulations  as  may  be  necessary  in  any  particular  case), 
to  the  ports  or  parts  of  ports,  with  or  without  free  zones,  which  may  be  placed  under  an 
international  regime;  it  being  well  understood  that  such  a  regime  can  only  be  applied  in  con- 
sequence of  a  special  act  involving  the  consent  of  the  State  or  States  under  whose  sovereignty 
or  authority  the  said  port  is  situated. 

The  Preamble  was  adopted. 
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ARTICLE  1 

The  PRESIDENT  (speaking  in  French).  —We  now  pass  to  Article  1  of  Chapter  I  : 
General  Provisions. 

The  nationals,  property  and  flags  of  all  nations  shall  enjoy  complete  freedom  in  the  use 
of  the  port.  They  shall  be  treated  in  this  connection  and  in  all  respects  on  a  footing  of  absolute 
equality,  particularly  as  regards  berthing,  loading  and  unloading,  facilities  and  tonnage, 
harbour,  pilotage,  lighthouse,  and  quarantine  dues,  levied  in  the  name  and  for  the  profit  of 
the  Government,  public  authorities,  private  individuals  or  companies,  corporations  or  estab- 
lishments of  any  kind.  In  particular,  no  distinction  shall  be  made  between  the  nationals, 
property  and  flags  of  the  different  States  and  those  of  the  State  under  whose  sovereignty  or 
authority  the  port  is  situated. 

There  shall  be  no  restrictions  on  the  free  use  of  the  port  other  than  those  arising  from 
stipulations  concerning  customs,  police,  public  health,  emigration  or  immigration,  or  the 
import  or  export  of  prohibited  goods.  Such  stipulations  must  be  reasonable  and  uniform 
and  must  not  impede  traffic  without  good  reason. 

Article  1  was  adopted. 

ARTICLE  2 

All  charges  imposed  for  the  use  of  the  port  or  of  the  approaches  thereto  or  of  the  faci- 
lities afforded  in  it  shall  be  levied  under  the  conditions  of  equality  prescribed  in  Article  1, 
and  shall  be  reasonable,  having  regard  to  the  expenses  incurred  in  the  first  cost,  improvement, 
upkeep  and  administration  of  the  port  and  of  the  approaches  thereto,  or  to  expenditure 
incurred  in  the  interests  of  the  users  of  the  port  or  its  approaches.  The  tariff  of  these  charges 
shall  be  posted  up  in  every  such  port. 

Subject  to  the  provisions  of  Articles  8  and  11,  all  other  dues  and  charges  are  prohibited. 

Article  2  was  adopted. 

ARTICLE  3 

In  the  absence  of  any  special  organisation  for  carrying  out  works  of  upkeep,  it  shall  be 
the  duty  of  the  State  under  whose  sovereignty  or  authority  the  port  is  situated  to  take  suit- 
able measures  to  remove  any  danger  or  obstacle  to  navigation  and  to  facilitate  the  operations 
of  vessels  in  the  port. 

M.  PIERRARD  (Belgium;  speaking  in  French).  — Would  it  not  be  possible  to  add 
after  the  word  remove  the  words  as  quickly  as  possible,  as  we  did  in  the  Convention  on 
Navigable  Waterways? 

The  PRESIDENT  (speaking  in  French).  —  There  is  of  course  no  objection.  If 
there  is  no  opposition  we  will  add  the  words  as  quickly  as  possible. 

This  was  decided. 

M.  NEUJEAN  (Belgium;  speaking  in  French).  —  Instead  of  eloigner  it  would  be 
better  to  put  ecarter  (1). 

The  PRESIDENT  (speaking  in  French).  —  We  will  say  : — Ecarter  le  plus  rapi- 
dement  possible  tous  les  dangers  ou  obstacles  a  la  navigation;  we  mean  here  material 
obstacles  such  as  sunken  barges  or  sand  blocking  the  channel. 

I  put  to  the  vote  Article  3  as  amended. 

Article  3  was  adopted. 


(1)  No  change  in  English  text. 
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ARTICLE  4 

The  PRESIDENT  (speaking  in  French).  —  I  will  now  read  Article  4. 

The  State  under  whose  sovereignty  or  authority  the  port  is  situated  may  undertake  all 
works  calculated  to  facilitate  the  use  of  the  port  or  of  its  approaches.  It  shall  only  be  bound 
to  suspend  them  if  it  is  proved  that  they  are  calculated  to  prejudice  the  use  of  the  port  and 
(if  its  approaches. 

It  shall  also  be  permitted  to  undertake  works  intended  for  territorial  defence,  care  being 
taken  as  far  as  possible  to  avoid  dangers  or  obstructions  to  navigation. 

Here  the  word  obstructions  must  be  used. 

M.  LANKAS  (Czecho-Slovakia;  speaking  in  French).  — This  article  has  often  been 
changed,  and  the  first  paragraph  should  be  drafted  differently.     We  should  say  : 

The  State  under  whose  sovereignty  or  authority  the  port  is  placed  may  undertake  all 
works  for  upkeep  and  improvement  and  shall  be  bound  to  suspend  them  only  if  it  is  proved 
that  they  are  calculated  to  prejudice  the  use  of  the  port. 

We  must  not  repeat  the  same  thing  in  the  first  and  second  sentences  of  the  article. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  As  this 
first  sentence  was  drafted  at  the  instance  of  the  Portuguese  Delegate,  is  this  an  oppor- 
tune moment  to  reopen  the  matter? 

M.  FERNANDEZ  Y  MEDINA  (Uruguay,  Rapporteur;  speaking  in  French).  — 
The  idea  has  been  left  intact;  the  works  which  facilitate  the  use  of  the  port  are  works 
of  upkeep  and  improvement. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  And  what  about  dredging? 

M.  FERNANDEZ  Y  MEDINA  (Uruguay,  Rapporteur;  speaking  in  French).  —  It 
is  included  under  works  of  upkeep. 

M.  STIEVENARD  (Belgium;  speaking  in  French).  —  Upkeep  has  already  been 
dealt  with  in  Article  3. 

The  PRESIDENT  (speaking  in  French).  —  That  is  not  the  same  idea.  The  text 
must  be  redrafted  as  follows  : — 

The  State  under  whose  sovereignty  or  authority  the  port  is  situated  may  undertake  all 
works  for  upkeep  and  improvement  of  the  port  or  of  its  approaches.  It  shall  be  bound  to 
suspend  them  only  if  it  is  proved  that  they  are  calculated  to  prejudice  the  use  of  the  port  and 
of  its  approaches. 

It  shall  also  be  permitted  to  undertake  works  intended  for  territorial  defence,  care  being 
taken  as  far  as  possible  to  avoid  dangers  or  obstructions  to  navigation. 

M.  MIDHAT  FRASHERI  (Albania;  speaking  in  French).  —The  text  here  is  contra- 
dictory; it  speaks  of  works  intended  to  facilitate  the  use  of  the  port,  and  at  the  same 
time  there  will  be  no  obligation  to  suspend  such  works  unless  it  is  proved  that  they 
are  calculated  to  prejudice...  The  second  sentence  must  be  so  worded  that  it  will  not 
be  possible  to  undertake  works  calculated  to  prejudice  the  facilities  for  using  the  port, 
and  no  mention  must  be  made  of  the  suspension  of  works. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Lankas'  wording  strengthens  the 
Committee's  text. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  Do  the  words  territorial  defence 
mean  defence  against  an  enemy,  or  the  protection  of  land  against  inundation? 
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The  PRESIDENT  (speaking  in  French).  —  I  have  always  taken  it  to  mean  terri- 
torial defence  from  the  military  point  of  view.  Otherwise  we  should  say  : — from  the 
point  of  view  of  protection  of  the  soil,  of  the  land  or  of  the  banks.  I  think  we  must 
keep  the  text  of  Article  4  as  it  is,  and  I  now  put  it  to  the  vote. 

Article  4  was  adopted. 

ARTICLE  5 

The  PRESIDENT  (speaking  in  French).  —  I  will  read  Article  5. 

Subject  to  any  special  provisions  to  the  contrary,  the  State  which  exercises  sovereignty 
or  authority  over  the  port  shall  be  responsible  for  its  administration. 

Article  5  was  adopted. 

ARTICLE  6 

Subject  to  any  special  provisions  to  the  contrary,  the  competent  jurisdiction  in  admin- 
istrative, civil,  commercial  or  penal  matters  shall  be  that  of  the  State  which  exercises  sover- 
eignty or  authority  over  the  port. 

M.  RIGNAMI  (Italy;  speaking  in  French).  —  Have  the  legal  advisers  not  considered 
that  there  may  be  discrepancies  between  Articles  6  and  16?  Article  6  speaks  of  the 
competent  jurisdiction  of  the  State  concerned,  whereas  Article  16  states  that  any  dispute 
shall  be  brought  before  the  Permanent  Court  of  International  Justice. 

The  PRESIDENT  (speaking  in  French).  —  The  questions  are  not  the  same. 

Sir  Cecil  HURST  (Great  Rritain).  —  The  question  was  not  examined  by  the  Com- 
mittee of  Jurists  at  their  meeting,  but  since  the  meeting  conversations  have  taken  place 
between  the  members  of  the  Legal  Section  of  the  Secretariat  and  a  member  of  the  Com- 
mittee. The  former  were  not  sure  whether  the  fears  expressed  by  M.  Bignami  might 
not  be  well-founded,  but  as  far  as  I  am  concerned  the  difficulty  does  not  exist.  Article  6 
deals  with  civil  litigation,  and  also  with  infractions  of  regulations,  whereas  Article  16 
deals  with  litigation  between  States  concerning  the  interpretation  or  application  of 
the  present  Recommendations.  It  is  possible  that  there  may  be  disputes  between 
States  with  reference  to  some  particular  matter,  but  the  case  will  then  be  brought 
before  an  International  Court.     There  is,  therefore,  no  discrepancy. 

The  PRESIDENT  (speaking  in  French).  —  Are  there  any  other  comments  on 
Article  6?     I  put  it  to  the  vote. 

Article  6  was  adopted. 

ARTICLE  7 

The  PRESIDENT  (speaking  in  French).  —  I  will  read  Article  7. 

The  State  under  whose  sovereignty  or  authority  the  port  is  situated  may,  as  regards 
national  maritime  coasting  trade,  assimilate  the  port  to  its  other  ports. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  I  wish  to  make  a  proposal 
with  a  view  to  enabling  a  unanimous  conclusion  to  be  reached  on  a  question  which 
otherwise  will,  I  am  afraid,  divide  the  Conference,  as  it  has  already  divided  the  Com- 
mittee on  Navigable  Waterways.  I  propose  to  omit  Article  7  and  also  Article  10,  and 
to  insert  a  New  Article  at  the  end  of  Chapter  I,  which  would  become  Article  7.  This 
article  would  read  as  follows  : 

The  question  of  the  regime  to  be  applied  to  national  maritime  coasting  trade  is  not  dealt 
with  in  the  present  regulations. 

If  that  meets  the  general  views  of  the  Conference,  it  will  avoid  the  necessity  for  a 
long  discussion  on  the  merits  of  the  question,  in  view  of  the  position — which  seems  to 
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us  a  very  serious  if  not  a  ridiculous  one — to  which  the  Waterways  Committee  was 
brought  as  a  result  of  the  amendment  submitted  to  Article  10.  At  this  late  hour  I 
have  no  wish  to  argue  the  question  of  merits,  but  I  see  great  advantage  in  abolishing 
both  the  articles  which  refer  to  national  maritime  coasting  trade ;  this  would  be  in  confor- 
mity with  our  general  practice  of  not  dealing  with  maritime  navigation  in  the  present 
Conference. 

M.  ADATCI  (Vice-President;  speaking  in  French).  —  I  am  very  pleased  with  the 
proposal  which  has  been  made  by  the  British  Delegation.  As  Vice-President  of  the 
Conference  and  Chairman  of  the  Committee  on  Navigable  Waterways  and  Ports,  I  was 
greatly  concerned  with  this  question,  which  is  a  very  important  one,  and  which  goes 
beyond  the  competence  of  the  Barcelona  Conference.  I  think  the  British  proposal  is 
a  great  improvement,  and  I  ask  the  Conference  to  adopt  it. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  In  my  capacity 
as  a  delegate,  and  not  as  Rapporteur,  I  second  the  British  proposal,  which  has  the 
support  of  the  Vice-President.  I  also  prefer  no  mention  to  be  made  of  coasting  trade, 
particularly  after  the  discussion  which  took  place  within  the  Committee,  and  which 
showed  that  variant  opinions  were  held. 

M.  MATSUDA  (Japan;  speaking  in  French).  — We  ourselves  have  actually  made 
a  proposal  to  omit  Article  7,  and  the  Japanese  Delegation  is  therefore  in  complete 
agreement  with  the  British  Delegation. 

The  CHAIRMAN  (speaking  in  French).  — We  will  reserve  this  article  and  consider 
it  later,  with  a  view  to  deciding  upon  the  final  text. 


ARTICLE  8 

We  now  pass  to  Article  8,  which  forms  Chapter  II. 

Recommendations  applicable  only  to  Zones  which  are  not  Free. 

In  the  levying  of  any  customs,  local  octroi  or  consumption  duties  or  of  any  incidental 
charges  imposed  on  imports  or  exports  through  a  port  which  is  subject  to  the  international 
regime,  no  difference  shall  be  made  on  account  of  the  flag  of  the  vessel  effecting  the 
transport,  whether  such  flag  is  that  of  the  State  exercising  sovereignty  or  authority  over 
the  port,  or  any  other  flag. 

In  the  absence  of  special  circumstances  justifying  an  exception  on  account  of  economic 
needs,  the  customs  must  not  be  higher  than  those  imposed  at  the  other  customs  frontiers 
of  the  State  concerned  on  imports  or  exports  under  the  general  legislation  of  the  State. 
All  facilities  accorded  by  such  State  over  other  land  or  water  routes  or  in  other  ports  to 
imports  and  exports  shall  be  equally  accorded  to  imports  and  exports  through  the  port  sub- 
ject to  the  international  regime. 

M.  LAMAN  DE  VRIES  (Netherlands;  speaking  in  French).  —  I  should  like  to  add 
in  the  second  paragraph,  after  the  word  customs,  the  words  consumption  duties. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay,  Rapporteur;  speaking  in  French).  — 
The  idea  was  simply  to  avoid  discriminating  between  frontiers  and  ports  as  regards 
customs  dues ;  mention  is  made  of  frontiers  of  the  State.  Moreover,  the  same  provision 
was  adopted  in  the  Waterways  Convention. 

The  PRESIDENT  (speaking  in  French).  —  Are  there  any  other  observations  on 
Article  8? 

I  will  put  it  to  the  vote. 

Article  8  was  adopted. 
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ARTICLE  9 


We  now  come  to  Chapter  III  :  Special  recommendations  relating  to  free  zones. 
I  will  read  Article  9  : — 

The  facilities  granted  for  the  erection  or  use  of  warehouses  as  also  for  packing  and 
unpacking  goods,  shall  be  in  accordance  with  trade  requirements  for  the  time  being. 
All  goods  allowed  to  be  consumed  in  the  free  zone  shall  be  exempt  from  customs,  excise 
and  all  other  duties  of  every  description,  with  the  exception  of  the  statistical  duty  provided 
for  in  Article  11  below.  It  shall  be  within  the  discretion  of  the  State  under  whose  sovereignty 
or  authority  the  port  is  situated    to  permit  or  prohibit  manufacture  within  the  free  zone. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain;  speaking  in  French).  —  I  have 
no  comments  to  make  on  the  text  of  Article  9.  But  as  regards  the  title  of  Chapter  III, 
and  also  of  Chapter  II,  I  should  like  to  point  out  that  we  are  dealing  here  with  provi- 
sions, and  I  should  like  this  term  to  be  used  instead  of  the  word  recommendations. 

The  PRESIDENT  (speaking  in  French).  —  Then  we  shall  use  the  term  provisions. 
If  there  are  no  further  observations  on  Article  9  I  will  put  it  to  the  vote. 

Article  9  was  adopted. 

ARTICLE  10 

I  will  read  Article  10  :— 

Subject  to  any  special  provisions  to  the  contrary,  the  State  under  whose  sovereignty 
or  authority  the  port  is  placed  may,  in  case  of  the  reservation  of  national  maritime  coasting 
trade,  assimilate  the  free  zone  of  the  port  to  its  other  ports. 

M.  MATSUDA  (Japan;  speaking  in  French).  —  I  wish  to  repeat  in  connection  with 
Article  10  that  I  agree  with  the  text  of  the  New  Article  proposed  by  the  Delegate  of 
Great  Britain  on  the  subject  of  coasting  trade. 

The  PRESIDENT  (speaking  in  French).  —  In  that  case  we  should  omit  Articles  7 
and  10,  and  substitute  for  them  an  article  which  would  be  inserted  before  Article  14,  and 
would  be  drafted  as  follows  : — 

The  present  stipulations  do  not  affect  the  regime  to  be  applied  to  national  maritime 
coasting  trade. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Today 
for  the  first  time  we  have  raised  in  plenary  meeting  the  question  of  the  omission  of  these 
two  articles.  Never  during  the  course  of  our  long  discussion  at  Paris  were  we  over 
told  that  the  question  of  maritime  coasting  trade  would  have  to  be  excluded  from  the 
Resolution.  Indeed,  if  I  remember  aright,  the  adoption  of  these  two  Articles,  7  and  10, 
was  strongly  urged.  They  were  again  discussed  in  Sub-Committee,  and  we  were  given 
excellent  reasons  justifying  their  adoption.  When  put  to  the  vote  in  Sub-Committee. 
Article  10  was  adopted  by  a  majority,  by  the  very  delegates  who  are  now,  on  the  same 
day,  proposing  to  omit  it.  At  the  meeting  of  the  Committee  which  took  place  this 
afternoon,  the  question  was  again  discussed,  and  this  time  the  opposite  result  was  pro- 
duced; Article  10  was  adopted  in  spite  of  the  opinion  of  the  previous  majority  of  the 
Committee. 

.  Today  a  new  proposal  arises;  we  are  to  omit  the  two  articles  because  they  affect 
the  question  of  national  coasting  trade.  That  is  a  very  difficult  question.  I  will  not 
dwell  upon  it  at  this  late  hour,  but  I  should  like  to  know  why  it  is  now  proposed  to  omit 
these  articles,  and  I  ask  those  delegates  who  maintain  that  this  omission  is  necessary 
to  inform  me  of  their  reasons.  I  take  this  occasion  to  state  very  clearly  that  I  will 
argue  this  question  of  national  coasting  trade  and  the  proposed  omission  again  when 
we  consider  international  waterways. 
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The  PRESIDENT  (speaking  in  French).  —  What  is  your  proposal? 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  simply 
asked  the  reasons  for  which  it  is  proposed  to  omit  Articles  7  and  10.  We  should  like 
to  know  why  this  question  of  coasting  trade,  after  having  been  introduced  in  respect 
of  waterways,has  now  to  be  excluded  as  regards  ports.  We  consider  that  these  changes, 
variations  and  discrepancies  call  for  at  least  some  explanation.  The  question  is  an 
important  one,  and  as  it  is  9  o'clock  in  the  evening  I  will  ask  the  President  to  be  good 
enough  to  postpone  the  continuation  of  the  discussion  until  tomorrow. 

The  meeting  adjourned  at  9  p.m. 


TWENTY-SEVENTH  MEETING  OF  THE  CONFERENCE 

(Saturday,  April  16th,  1921,  at  6.15  p.m.) 


DISCUSSION    OF    RECOMMENDATIONS    (CODtd.)    —    ADOPTION    AS    A   WHOLE,    BY    ROLL-CALL,    OF 
RECOMMENDATIONS  RELATIVE  TO  PORTS  PLACED   UNDER  AN  INTERNATIONAL  REGIME 

The  meeting  opened  with  M.  Hanotaux,  President,  in  the  Chair. 

DISCUSSION  OF  RECOMMENDATIONS  (contd.) 

The  PRESIDENT  (speaking  in  French).  —  We  will  resume  the  discussion  on  the 
regime  relative  to  ports.  We  were  held  up  yesterday  by  Articles  7  and  10.  It  was 
proposed  to  substitute  for  these  articles  a  new  text,  as  follows  : 

The  question  of  the  regime  to  be  applied  to  national  maritime  coasting  trade  is  not  inclu- 
ded in  the  present  Statute. 

Does  the  Conference  accept  this  text? 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  At  yes- 
terday's meeting  I  begged  the  British  Delegate  to  give  us  his  reasons  for  asking  for  the 
omission  of  these  two  articles,  which  already  exist  in  the  Green  Book.  We  discussed 
the  subject  at  great  length,  both  in  Sub-Committee  and  in  the  Committee,  which  latter 
adopted  the  articles  following  an  amendment  by  our  Delegation.  We  cannot  therefore 
agree  to  their  omission  without  hearing  detailed  reasons.  I  therefore  ask  the  British 
Delegate  for  an  explanation,  and  reserve  the  right  to  speak  after  him. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  In  response  to  the  requeal 
of  the  Delegate  of  the  Serb-Croat-Slovene  State,  I  would  explain  that  the  British  pro- 
posal to  omit  Articles  7  and  10  and  substitute  for  them  an  article  stating  that  maritime 
coasting  trade  is  excluded  from  the  present  Recommendations,  was  made,  as  I  thought 
I  explained  yesterday,  as  a  compromise,  in  order  to  arrive  at  unanimity  and  so  save 
the  time  of  the  Conference,  in  view  of  the  sharp  difference  of  opinion  which  arose  in 
Committee  as  regards  the  wording  of  these  two  articles.  The  Serb-Croat-Slovene 
Delegate  is  perfectly  right  in  saying  that  these  articles  appeared  originally  in  the  Green 
Book,  but  as  originally  drafted  their  effect  was  intelligible  and  consistent.  The  effect 
was  that  a  port  of  international  concern  should  be  regarded  as  an  ordinary  territorial 
port  to  which  the  national  laws  governing  coasting  trade,  whatever  they  might  be,  would 
be  applied,  with  one  exception, — referring  to  the  free  zone  of  the  port,  which  was  to  be 
regarded  for  this  purpose  as  extra-territorial,  and  therefore  not  subject  to  the  coasting 
trade  laws.  But  as  the  result  of  an  amendment  moved  and  carried  in  Committee,  this 
rule  with  regard  to  the  free  zone  was  completely  reversed ;  this  led  to  a  result  which 
I  think  cannot  be  regarded  as  consistent  with  the  main  object  of  the  recommendations 
regarding  the  establishment  of  free  zones.  This  object  is  to  create  free  distribution- 
centres  where  traffic  of  all  kinds  is  facilitated,  through  the  absence  of  the  restrictions 
and  delays  caused  by  customs  and  other  national  legislation  and  administration.  1 
think  it  is  obvious  that  the  whole  object  is  defeated  if  the  ships  which  bring  goods  to 
these  distribution-centres  are  debarred  from  taking  part  in  their  distribution  to  other 
ports  of  the  territorial  State.     That  being  so,  it  seemed  to  us  that  two  courses  were 
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open.  We  could  either  ask  the  Conference  to  reverse  the  decision  of  the  Committee 
and  re-establish  the  Green  Book  text,  or  else  we  could  exclude  the  whole  subject  of 
maritime  coasting  trade  from  these  recommendations.  I  fear  that  the  first  alternative 
would  probably  not  be  unanimously  adopted,  and  it  is  for  this  reason  that  I  propose 
the  second.  I  hope  that  this  explanation  will  give  the  Serb-Croat-Slovene  Delegate 
the  information  which  he  requires. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  The  aim 
of  the  proposal  which  I  submitted  to  the  Committee,  and  which  it  adopted,  was  to 
defend  our  rights  as  regards  coasting  trade  by  basing  ourselves  on  the  authority  of  the 
League  of  Nations  or  on  some  other  authority.  You  will  notice  that  the  text  contains 
the  word  may,  which  implies  possibility;  this  does  not  mean  that  an  invariable  rule 
is  to  be  established. 

After  the  explanation  given  by  the  British  Delegate,  I  willingly  agree  to  the  omission 
of  these  two  articles,  if  no  objection  is  raised  by  the  delegations  which  voted  for  our 
amendment. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  Rapporteur,  speaking  in  French).  — 
The  discussion  which  took  place  in  Committee,  and  the  ensuing  vote,  showed  that  there 
was  a  deep-seated  divergence  of  views  amongst  the  various  delegations  on  the  subject 
of  maritime  coasting  trade  in  the  free  zones  of  ports  placed  under  an  international 
regime.  It  is  for  this  reason  that,  like  the  Delegate  of  Great  Britain,  I  think  it  would 
be  better  to  omit  the  question  from  our  Recommendations,  and,  without  prejudging 
this  part  of  the  future  regulations  concerning  free  zones,  to  leave  each  State  free  todecide 
whether  coasting  trade  shall  be  free  or  not.  For  my  part  (I  was  speaking  as  a  delegate 
and  not  as  Rapporteur)  I  stated  from  the  outset  that  I  was  in  favour  of  freedom  of 
coasting  trade.  I  consider  that  the  idea  of  free  zones  is  based  on  a  regime  of  freedom, 
and  I  think  that  it  is  not  possible  to  assimilate  free  zones  to  a  part  of  the  national  ter- 
ritory, thus  giving  to  the  territorial  State  the  right  of  excluding  other  countries,  inte- 
rested in  the  development  of  the  free  zone,  from  the  international  trade  which  is  based 
on  this  very  system  of  zones.  I  therefore  consider  that  the  question  of  maritime 
coasting  trade  must  be  omitted  from  our  Recommendations,  and  I  ask  the  Conference 
to  take  a  decision  in  this  sense. 

The  PRESIDENT  (speaking  in  French).  —  I  think  that  complete  agreement  has 
been  reached;  M.  Avramovitch  has  given  his  assent,  for  which  I  thank  him.  It  is 
understood  then  that  Articles  7  and  10  will  be  omitted,  and  that  the  following  New 
Article  will  be  substituted  for  them  : 

The  question  of  the  regime  to  be  applied  to  national  maritime  coasting  trade  is  not 
included  in  the  present  Statute. 

Has  anyone  any  observations  toTmake  on  this  Article? 

I  put  it  to  the  vote. 

The  New  Article  replacing  Articles  7  and  10  was  adopted. 
I  will  now  read  Article  9  {formerly  11). 

Article  9  (formerly  11). 

No  duties  or  charges  other  than  those  referred  to  in  Article  2  shall  be  levied  on  goods 
entering  or  leaving  the  free  zone,  whatever  may  be  the  foreign  country  from  which  they  come 
or  for  which  they  are  destined.  A  maximum  statistical  duty  of  1  per  mille  ad  valorem 
may,  however,  be  imposed,  which  shall  be  devoted  exclusively  to  defraying  the  expenses  of 
compiling  statements  of  the  traffic  of  the  port. 

Sir  Cecil  HURST  (Chairman  of  Jurists'  Committee;  speaking  in  French).  —  The 
Jurists'  Committee  desires  to  point  out  to  the  Conference  the  confusion  which  might 
arise  from  the  expression  releve  des  mouvements  du  port. 

Does  this  refer  merely  to  a  record  of  vessels  or  to  a  record  of  the  trade  of  the  port? 
It  would  perhaps  be  preferable  to  substitute  for  the  word  mouvement  the  word  commerce. 
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The  jurists  are  unable  to  suggest  a  new  word  because  they  do  not  quite  understand 
what  was  intended  to  be  conveyed  in  the  article,  nor  could  they  obtain  any  exact  defi- 
nition on  the  subject. 

The  PRESIDENT  (speaking  in  French).  —  If  we  turn  to  the  beginning  of  the  article, 
which  refers  to  goods  entering  or  leaving  the  free  zone,  it  would  seem  that  what  is  meant 
here  is  goods.     In  French  mouvement  in  ports  is  applied  to  vessels. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  Since  at  the  end  of  the  article 
mention  is  made  of  ad  valorem,  the  reference  is  evidently  to  goods. 

M.  ORTUNO  (Spain;  speaking  in  French).  —  In  my  opinion  it  would  be  simpler 
to  say  le  releve  du  trafic  du  port. 

The  PRESIDENT  (speaking  in  French).  —  I  think  this  is  all  the  more  desirable 
because  the  word  traffic  is  used  in  English.  I  put  the  new  Article  9  to  the  vote,  with 
the  changed  text,,  le  releve  du  trafic  du  port. 

The  new  Article  9  was  adopted. 


ARTICLES  10  TO  15 

Article  10  (formerly  12). 

The  duties  referred  to  in  Article  7  (formerly  8)  above  may  be  levied  under  the  conditions 
prescribed  in  the  said  Article  upon  goods  despatched  from  the  free  zone  at  the  time  of  their 
entry  into  the  territory  of  the  State  under  whose  sovereignty  or  authority  the  port  is  situated, 
as  well  as  upon  goods  destined  for  the  free  zone,  upon  their  leaving  the  territory  of  the  State 
under  whose  sovereignty  or  authority  the  port  is  situated. 

Article  10  was  adopted. 

Article  11  (formerly  13). 

Persons,  baggage  and  goods  and  also  vessels,  coaching  and  goods  stock  and  other  means 
of  transport,  proceeding  from  or  to  the  free  zone  and  crossing  the  territory  of  the  State  under 
whose  sovereignty  or  authority  the  port  is  situated  shall  be  considered  in  transit  across  the 
said^State,  if  proceeding  from  or  to  the  territory  of  any  other  State. 

Article  11  was  adopted. 

The  PRESIDENT  (speaking  in  French).  —  We  now  come  to  Chapter  IV  :  Miscel- 
laneous Provisions.  I  will  remind  the  Conference  that  the  New  Article  substituted 
for  the  former  Articles  7  and  10  should  be  placed  under  this  heading. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay,  Rapporteur;  speaking  in  French).  — 
This  New  Article  could  be  placed  between  the  Articles  formerly  numbered  14  and  15. 

Article  12  (formerly  14). 

These  provisions  do  not  prescribe  the  rights  and  duties  of  belligerents  and  neutrals  in  time 
of  war.  They  shall,  however,  continue  in  force  in  time  of  war  so  far  as  such  rights  and 
duties  permit. 

Article  12  was  adopted. 

Article  13  (formerly  7  and  10). 

The  question  of  the  regime  to  be  applied  to  national  maritime  coasting  trade  is  not  inclu- 
ded in  the  present  Statute. 

The  PRESIDENT  (speaking  in  French).  —  This  Article  has  already  been  adopted. 
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Article  14  (formerly  15). 

These  provisions  do  not  impose  any  obligations  conflicting  with  the  rights  and  duties 
of  a  State  as  Member  of  the  League  of  Nations. 

Article  14  was  adopted. 

Article  15  (formerly  16). 

Any  dispute  between  States  as  to  the  interpretation  or  application  of  these  provisions 
which  is  not  settled  directly  between  them  shall  be  brought  before  the  Permanent  Court 
of  International  Justice,  unless  under  a  special  agreement  or  a  general  arbitration  provi- 
sion steps  are  taken  for  the  settlement  of  the  dispute  by  arbitration  or  some  other  means. 

Proceedings  are  opened  in  the  manner  laid  down  in  Article  40  of  the  Statute  of  the  Per- 
manent Court  of  International  Justice. 

In  order,  however,  that  such  disputes  should  be  settled  in  a  friendly  way  as  far  as  possible, 
they  shall,  before  resort  is  made  to  any  judicial  proceedings,  and  without  prejudice  to  the- 
powers  and  right  of  action  of  the  Council  and  of  the  Assembly,  be  submitted  for  an  opinion 
to  any  body  established  by  the  League  of  Nations  as  the  advisory  and  technical  organisation 
of  the  Members  of  the  League  in  matters  of  communication  and  transit.  In  urgent  cases  a 
preliminary  opinion  may  be  given  recommending  temporary  measures  intended  in  particular 
to  restore  the  facilities  for  the  free  use  of  the  post  which  existed  before  the  act  or  occurrence 
which  gave  rise  to  the  dispute. 

Article  15  was  adopted. 

The  PRESIDENT  (speaking  in  French).  —  The  Recommendations  relative  to 
Ports  placed  under  an  International  Regime  have  now  been  voted  article  by  article. 
We  will  now  take  a  vote  by  roll-call  on  the  Recommendations  as  a  whole. 

M.  SIBILLE  (France;  speaking  in  French).  —  I  have  asked  to  speak  in  order  to 
explain  the  reason  for  my  vote.  The  Recommendations  adopted  by  this  Conference 
ought  to  be  adopted  by  a  large  majority,  if  possible  unanimously.  I  will  therefore 
vote  in  favour  of  the  Recommendations  relative  to  Ports  placed  under  an  International 
Regime,  but  I  wish  to  state  that  I  only  vote  subject  to  the  reservation  contained  at  the 
beginning  of  the  Preamble,  which  says...  while  considering  that  the  moment  has  not  yet 
arrived  for  the  conclusion  of  a  General  International  Convention  on  the  Regime  of  Ports. 
I  wish  to  state  that  I  vote  for  these  Recommendations  subject  to  this  reservation. 


ADOPTION  AS  A  WHOLE,  BY  ROLL-CALL,  OF  RECOMMENDATIONS  RELATIVE 
TO  PORTS  PLACED  UNDER  AN  INTERNATIONAL  REGIME 

The  PRESIDENT  (speaking  in  French).  —  I  now  put  to  the  vote,  by  roll-call,  the 
Recommendations  as  a  whole. 

Albania Yes  Finland Yes 

Austria Yes  France Yes 

Belgium Yes  Great  Britain Yes 

Bolivia Yes  Greece Yes 

Brazil Yes  Guatemala Yes 

Bulgaria Yes  Haiti Yes 

Chile Yes  Honduras .    .  Yes 

China Yes  India Yes 

Colombia Absent  Italy Yes 

Cuba Yes  Japan    ...........  Yes 

Czecho-Slovakia Yes  Latvia Yes 

Denmark Yes  Lithuania Yes 

Esthonia Yes  Luxemburg Absent 
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Netherlands Yes 

Norway Yes 

Panama Yes 

Paraguay Absent 

Persia Yes 

Poland No 

Portugal Yes 


Roumania Yes 

Serbia Abstention 

Spain Yes 

Sweden Yes 

Switzerland Yes 

Uruguay Yes 

Venezuela Absent 


The  Recommendations  relative  to  Ports  placed  under  an  International  Regime  were 
adopted  as  a  whole  by  34  cotes  to  1,  with  1  abstention. 


The  meeting  adjourned  at  7  p.m. 


PART  V 


TEXTS  RELATING  TO  RAILWAYS  AND  PORTS 


RAILWAYS 

Sections  I,  II  and  III.  —  Texts  discussed  at  the  Commission  of  Enquiry 
on  Freedom  of  Communications  and  Transit. 

Section  IV.  —  Text  prepared  by  the  Commission  of  Enquiry  and 
submitted  to  the  General  Conference  on  Communications  and 
Transit,  with  attached  Report  (Green  Book). 

Sections  V  and  VI.  —  Texts  discussed  at  the  Barcelona  Conference. 

Section  VII.  —  Text  of  Recommendations  relative  to  the  International 
Regime  of  Railways  adopted  by  the  Conference. 

PORTS 

Sections  VIII  and  IX.  —  Texts  discussed  at  the  Commission  of  Enquiry 
on  Freedom  of  Communications  and  Transit. 

Section  X.  —  Text  prepared  by  the  Commission  of  Enquiry  and 
submitted  to  the  General  Conference  on  Communications  and 
Transit,  with  attached  Report  (Green  Book). 

Sections  XI  and  XII.  —  Texts  discussed  at  the  Barcelona  Conference. 

Section  XIII.  —  Text  of  the  Resolution  relative  to  the  International 
Regime  of  Ports,  adopted  by  the  Conference. 


COMMISSION 

OF  ENQUIRY 

ON 

FRF.KDOM  OF  COMMUNICATIONS 

AND   TRANSIT 


SECTION  I 

DRAFT  CONVENTION 
ON  THE  INTERNATIONAL  REGIME  OF  RAILWAYS 

(Presented  by  the  Secretary- General  as  a  basis  for  discussion.) 

(October  1919.).  .      . 


Article  1 


On  the  territories  of  all  States  which  adhere  to  the  Conventions  referred  to  in  the 
present  article,  the  transport  of  goods  between  any  two  points  on  lines  open  to  general 
traffic  within  any  one  of  these  States  shall  be  carried  out  with  a  single  way-bill,  if  this 
can  be  done  throughout  over  routes  subject  to  the  same  obligation. 

There  shall  be  a  special  Convention  to  determine  the  conditions  under  which  this 
transport  shall  take  place,  particularly  as  regards  the  through  forwarding  of  goods, 
and  transhipment  when  this  operation  is  unavoidable. 

There  shall  also  be  a  special  Convention  to  determine  the  measures  necessary  to 
assure  the  international  transport  of  passengers  and  luggage  over  the  same  lines,  under 
conditions  of  speed  and  comfort  corresponding  to  the  importance  of  each  train  service. 

There  shall  be  a  special  Convention  to  determine  conditions  of  transport  for  goods, 
passengers  and  luggage,  with  a  uniform  consignment  note  for  journeys  comprising  one 
or  more  sections  by  rail  and  one  or  more  by  sea  served  by  one  or  more  shipping  lines 
designated  by  each  State  to  participate  in  through  combined  transport. 

These  Conventions  shall  involve  complete  equality  of  charges  for  goods  and  pas- 
sengers proceeding  on  the  same  journey  in  the  same  conditions,  whatever  their  nation- 
ality, so  that  the  benefits  of  any  private  agreement  authorised  by  the  legislation  of 
a  State  shall  be  granted  to  whoever  accepts  the  conditions  of  such  agreement. 


Article  2 

It  shall  be  the  duty  of  the  Permanent  Communication  and  Transit  Committee  of 
the  League  of  Nations  : 

1)  To  prepare  the  international  agreements  referred  to  in  the  preceding 
article,  as  also  any  modification  of  these  agreements,  the  necessity  for  which 
may  become  apparent; 

2)  To  apprise  all  the  Parties  to  these  agreements  of  any  modifications  in 
the  list  of  those  railway  and  shipping  lines  which  are  subject  to  them,  and  also 
of  any  difficulties  by  which  traffic  on  any  of  such  lines  may  be  temporarily 
impeded ; 

3)  To  conciliate  or  settle  any  disputes  arising  between  the  administrative 
bodies  which  are  parties  to  these  agreements,  on  the  subject  of  the  application 
of  their  terms. 

Whenever  the  Conventions  referred  to  in  the  preceding  Article  involve  the  creation 
of  International  Bureaux,  these  shall  be  placed  under  the  direction  of  the  Permanent 
Communications  and  Transit  Committee,  which  may  delegate  to  them  all  or  part  of 
the  above-mentioned  functions. 
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Article  3 


Without  prejudice  to  the  provisions  of  the  Convention  on  Freedom  of  Transit, 
the  High  Contracting  Parties  recognise  as  highly  desirable  the  establishment,  over  the 
railways  placed  under  their  sovereignty  or  authority,  of  international  tariffs  which 
will  facilitate  international  traffic  as  far  as  possible,  both  by  their  rates  and  the  method 
of  their  application.  The  Permanent  Communications  and  Transit  Committee  shall 
have  the  power  to  bring  any  proposals  to  this  end  to  the  notice  of  any  one  of  the  High 
Contracting  Parties. 

Article  4 

Without  prejudice  to  the  provisions  of  the  Convention  on  Freedom  of  Transit, 
the  High  Contracting  Parties  recognise  as  highly  desirable  the  establishment,  over 
the  railways  in  the  territories  placed  under  their  sovereignty  or  authority,  of  such  ser- 
vices with  through  booking  facilities  for  passengers  and  their  luggage  as  may  be  called 
for  by  any  one  of  the  other  High  Contracting  Parties,  in  order  to  assure  railway  com- 
munications between  that  Power  and  another  High  Contracting  Party.  The  Perman- 
ent Communications  and  Transit  Committee  shall  have  the  power  to  bring  any  pro- 
posals to  this  end  to  the  notice  of  any  one  of  the  High  Contracting  Parties. 


Article  5 

The  High  Contracting  Parties  recognise  as  highly  desirable  all  measures  of  a  tech- 
nical nature  which  will  facilitate,  over  the  railways  in  the  territories  placed  under  the 
sovereignty  or  authority  of  any  one  of  the  High  Contracting  Parties,  the  use  of  the 
rolling-stock  of  adjacent  High  Contracting  Parties.  The  Permanent  Communications 
and  Transit  Committee  shall  have  the  power  to  bring  any  proposals  to  this  end  to  the 
notice  of  any  one  of  the  High  Contracting  Parties. 


Article  6 

When  a  State  is  unwilling  to  execute  the  works  or  take  the  measures  necessary  for 
the  proper  carrying  out  on  its  territory  of  an  international  service,  basing  its  claim  on 
the  fact  that  the  cost  is  disproportionate  to  the  amount  of  its  interest  in  such 
service,  the  Permanent  Communications  and  Transit  Committee  of  the  League  of 
Nations  may,  at  the  request  of  any  one  of  the  States  concerned,  examine  the  question 
of  the  equitable  distribution  of  the  cost  between  these  States,  and  study  means  of 
meeting  it. 

Any  State  refusing  to  bear  the  cost  may  not  oppose  the  carrying  out  of  the  works 
or  measures  in  question,  if  the  Permanent  Communications  and  Transit  Committee 
recognises  the  necessity,  and  if  the  other  States  concerned  undertake  to  bear  the  whole 
of  the  cost,  including  the  making  good  of  all  damages  occasioned  by  the  works. 


Article  7 

In  the  absence  of  any  direct  agreement  between  the  parties  concerned,  all  disputes 
as  to  the  interpretation  and  application  of  the  present  Convention  shall  be  brought 
before  the  Permanent  Communications  and  Transit  Committee,  and,  in  case  of  appeal 
within  such  period  as  may  be  prescribed,  before  the  Permanent  Court  of  International 
Justice,  in  the  conditions  provided  for  in  the  Resolution  of  the  Assembly  of  the  League 
of  Nations  dated  ...  and  in  the  Scheme  for  the  Organisation  of  the  General  Communi- 
cations and  Transit  Conference  and  of  the  Permanent  Communications  and  Transit 
Committee  adopted  by  the  General  Communications  and  Transit  Conference  on  ... 
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These  disputes  shall,  in  cases  of  urgency,  be  accorded  an  accelerated  procedure,  the 
Permanent  Communications  and  Transit  Committee  and  the  Permanent  Court  of  Inter- 
national Justice  having  the  power,  without  prejudice  to  the  final  opinion  and  judg- 
ment on  the  basic  cause  of  dispute,  of  pronouncing  a  provisional  opinion  and  judg- 
ment to  the  extent  of  prescribing  any  provisional  measures  designed  in  particular  for 
the  utilisation  of  railways,  and  to  restore  the  facilities  which  existed  before  the  act 
or  occurence  which  gave  rise  to  the  dispute.  The  present  article  does  not  prevent  the 
settlement  of  disputes  by  arbitration  or  any  other  means,  in  virtue  of  special  Con- 
ventions between  the  States  concerned. 


COMMISSION 
OF   ENQUIRY 

ON 

FREEDOM  OF  COMMUNICATIONS 
AND   TRANSIT 


SECTION  II 


DRAFT  CONVENTION 
ON  THE  INTERNATIONAL  REGIME  OF  RAILWAYS 

(Presented  by  the  Secretary- General  for  discussion  in  second  reading.) 

(June  3rd,  1920.) 


Preamble 


The  High  Contracting  Parties,  being  desirous  of  applying  the  principle  of  freedom 
of  communications,  in  conformity  with  Article  23  of  the  Covenant,  to  the  railways 
under  their  sovereignty  or  authority,  and  recognising  that  in  virtue  of  this  principle 
any  one  of  the  High  Contracting  Parties  is  entitled,  on  the  railways  under  the  sove- 
reignty or  authority  of  any  other  High  Contracting  Party,  to  all  reasonable  facilities 
for  promoting  and  encouraging  the  flow  of  international  traffic  to  or  from  its  territory, 
are  agreed  upon  the  following  provisions  to  this  end. 

Article  1 

Without  prejudice  to  the  provisions  of  the  Convention  on  Freedom  of  Transit, 
the  High  Contracting  Parties  agree  to  recognise  as  highly  desirable  the  adoption  of 
all  measures,  more  particularly  as  regards  through  forwarding,  transhipment  when 
this  operation  is  unavoidable,  and  the  establishment,  rates  and  method  of  application 
of  tariffs  which  will  facilitate  as  far  as  possible  the  international  transport  of  goods, 
mails  and  postal  parcels,  and  wagons,  over  the  railways  placed  under  their  sovereignty 
or  authority. 

Article  2 

Without  prejudice  to  the  provisions  of  the  Convention  on  Freedom  of  Transit,  the 
High  Contracting  Parties  agree  to  recognise  as  highly  desirable  the  adoption  of  all 
measures,  comprising  in  particular  the  establishment  of  services  with  through  booking 
facilities,  which  will  facilitate  the  international  transport  of  passengers  and  luggage 
over  the  railways  placed  under  their  sovereignty  or  authority,  under  conditions  of  speed 
and  comfort  corresponding  to  the  importance  of  each  train  service. 

Article  3 

The  High  Contracting  Parties  undertake  to  recognise  as  highly  desirable  the  adop- 
tion, over  the  railways  placed  under  the  sovereignty  or  authority  of  any  one  of  the 
High  Contracting  Parties,  of  all  measures  of  a  technical  nature,  which  will  facilitate 
the  utilisation  of  the  rolling-stock  of  adjacent  High  Contracting  Parties. 

Article  4 

In  the  absence  of  relevant  existing  conventions,  special  Conventions  shall  provide 
for  the  application  of  the  principles  enunciated  in  the  preceding  articles.  These  Con- 
ventions shall  include  as  far  as  possible  provisions  applicable  to  combined  transport 
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by  rail  and  water,  including  sea-journeys.  They  shall  comprise  no  distinction  what- 
ever, in  connection  with  facilities  or  tariffs,  between  goods  or  passengers  proceeding 
on  the  same  journey,  and  in  the  same  conditions,  based  on  the  nationality  of  persons 
or  on  the  commercial  origin  or  ownership  of  goods,  so  that  the  benefits  of  any  private 
agreement  authorised  by  the  legislation  of  a  State  shall  be  granted  to  whoever  accepts 
the  conditions  of  such  agreement.  Nevertheless,  as  regards  passengers,  this  stipula- 
tion must  not  be  construed  as  allowing  the  subjects  of  one  of  the  High  Contracting  Par- 
ties to  claim  the  benefit  of  special  privileges  accorded  by  another  High  Contracting 
Party  to  certain  classes  only  of  its  own  subjects  over  the  railways  placed  under  its  sove- 
reignty or  authority. 

Article  5 

In  the  absence  of  existing  Conventions,  and  until  such  time  as  the  conventions 
referred  to  in  Article  4  have  been  concluded,  the  principle  of  equality  defined  in  the 
aforementioned  shall  be  considered  as  immediately  binding  upon  each  of  the  High 
Contracting  Parties. 

Article  6 

In  those  cases  in  which  conventions,  referred  to  in  Article  4,  involve  the  creation 
of  international  bureaux,  these  bureaux  shall,  in  conformity  with  Article  24  of  the 
Covenant,  exchange  directly  with  the  Permanent  Communications  and  Transit  Com- 
mittee any  useful  information  relating  to  the  exercise  of  their  functions,  and  submit  an 
annual  report  to  the  League  of  Nations. 


Article  7 

All  disputes  between  States  as  to  the  interpretation  and  application  of  the  con- 
ventions referred  to  in  Article  4,  shall,  in  the  absence  of  any  special  procedure  laid  down 
in  the  present  Conventions-,  be  brought  before  the  Permanent  Communications  and 

'Transit  Committee,  and,  in  case  of  appeal  within  such  period  as  may  be  prescribed, 
before  the  Permanent  Court  of  International  Justice,  in  the  conditions  provided  for 
in  the  Resolution  of  the  Assembly  of  the  League  of  Nations  dated  ...  and  in  the  Scheme 
for  the  Organisation  of  the  General  Communications  and  Transit  Conference  and  of 
the  Permanent  Communications  and  Transit  Committee  adopted   by  the   General 

'Communications  and  Transit  Conference  on  ... 

Article  8 

When  one  of  the  High  Contracting  Parties  is  unwilling  to  execute  works  necessary 
for  the  proper  carrying  out  of  an  international  railway  transport  service  on  the  terri- 
tory placed  under  its  sovereingty  or  authority  basing  its  claim  on  the  fact  that  the 
cost  is  disproportionate  to  the  amount  of  its  interest  in  such  service,  the  Permanent 
.Communications  and  Transit  Committee,  may,  at  the  request  of  any  one  of  the  States 
concerned  examine  the  question  of  the  equitable  distribution  of  the  cost  between 
the  said  States,  and  propose  means  of  meeting  it. 


COMMISSION 
OF  ENQUIRY 

ON 

FREEDOM  OF  COMMUNICATIONS 
AND   TRANSIT 


SECTION  III 

DRAFT  CONVENTION 
ON  THE  INTERNATIONAL  REGIME  OF  RAILWAYS 

(Presented  by  the  Secretary-  General  for  discussion  in  third  reading.) 

(June  9th,  1920.) 


Preamble 


The  High  Contracting  Parties,  being  desirous  of  applying  the  principle  of  freedom 
of  communications,  in  conformity  with  Article  23  of  the  Covenant,  to  the  railways 
under  their  sovereignty  or  authority,  and  recognising  that  in  virtue  of  this  principle  any 
one  of  the  High  Contracting  Parties  is  entitled,  on  the  railways  under  the  sovereignty 
or  authority  of  any  other  High  Contracting  Party,  to  all  reasonable  facilities  for  pro- 
moting and  encouraging  the  flow  of  international  traffic  to  or  from  its  territory,  are 
agreed  upon  the  following  provisions  to  this  end  : 

Article  1 

Without  prejudice  to  the  provisions  of  the  Convention  on  Freedom  of  Transit, 
the  High  Contracting  Parties  agree  to  recognise  as  highly  desirable  the  adoption  of  all 
measures  which  will  facilitate  the  international  transport  of  goods,  mails  and  postal 
parcels,  over  the  railways  placed  under  their  sovereignty  or  authority,  more  particu- 
larly as  regards  the  through  transport  of  goods  whenever  possible  by  a  single  waybill, 
their  treatment  during  the  journey,  transhipment  when  this  operation  is  unavoidable, 
and  the  establishment  of  tariffs,  their  rates  and  the  method  of  their  application. 

Article  2 

Without  prejudice  to  the  provisions  of  the  Convention  on  Freedom  of  Transit,  the 
High  Contracting  Parties  agree  to  recognise  as  highly  desirable  the  adoption  of  all 
measures  which  will  facilitate  the  international  transport  of  passengers  and  luggage 
over  the  lines  placed  under  their  sovereignty  or  authority,  under  conditions  of  speed  and 
comfort  corresponding  to  the  importance  of  each  train  service.  In  particular  such 
measures  should  comprise  the  establishment  of  services  with  through  booking  facilities, 
and,  as  far  as  possible,  without  change  of  carriage. 

Article  3 

The  High  Contracting  Parties  agree  to  recognise  as  highly  desirable  the  adoption, 
on  the  railways  placed  under  their  sovereignty  or  authority,  of  all  measures,  including 
those  of  a  technical  nature,  which  will  allow  of  and  facilitate  the  reciprocal  utilisation 
and  interchange  of  their  rolling-stock. 

Article  4 

In  the  absence  of  relevant  existing  conventions,  special  conventions  shall  provide 
for  the  application  of  the  principles  enunciated  in  the  preceding  articles.     These 
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Conventions  shall  include  as  far  as  possible  provisions  applicable  to  combined  transport 
by  rail  and  water,  including  sea-journeys.  They  shall  in  particular  contain  stipula- 
tions expressly  forbidding  the  concession  of  facilities  or  the  establishment  of  tariffs, 
the  adoption  or  application  of  which,  as  regards  passengers  subjects  of  any  one  of  the 
High  Contracting  Parties,  or  goods,  mails  or  postal  parcels,  coming  from  or 
proceeding  to  any  one  of  the  High  Contracting  Parties,  over  the  same  throughout 
route,  in  the  same  direction,  and  in  the  same  conditions,  would  depend  upon  the 
nationality  of  passengers,  upon  the  ownership  or  commercial  origin  of  goods,  mails 
or  postal  parcels  or  upon  the  flag  or  ownership  of  the  vessels  which  have  been  or  are 
to  be  employed  either  before  or  after  their  transport  by  rail.  This  stipulation, 
however,  must  not  be  construed  as  preventing  the  establishment  of  local  tariffs  on 
a  different  basis  from  import  and  export  tariffs. 

The  afore- mentioned  Conventions  shall  also  provide  that  transport  rates  be  calcu- 
lated in  accordance  with  the  tariffs  legally  in  force  and  duly  published,  and  that  any 
private  agreement  having  as  its  object  the  granting  of  rebates  to  one  or  more  consignors 
of  goods  or  mails  and  postal  parcels,  subjects  of  any  one  of  the  High  Contracting 
Parties,  shall  be  expressly  forbidden  and  considered  null  and  void.  Rebates  may, 
however,  be  granted  provided  they  are  duly  published  and  equally  applicable  to  all 
under  the  same  terms  and  conditions. 


Article  5 

In  the  absence  of  existing  Conventions,  and  until  such  time  as  the  Conventions  referr- 
ed to  in  Article  4  have  been  concluded,  the  provisions  defined  in  the  afore-mentioned 
article  shall  be  considered  as  binding  upon  each  of  the  High  Contracting  Parties  as 
from  the  coming  into  force  of  the  present  Convention. 

Article  6 

In  those  cases  in  which  (existing  or)  future  Conventions,  referred  to  in  Article  4, 
involve  the  creation  of  International  Bureaux,  these  bureaux  shall,  in  conformity 
with  Article  24  of  the  Covenant,  exchange  directly  with  the  Permanent  Communications 
and  Transit  Committee  any  useful  information  relating  to  the  exercise  ot  their  func- 
tions, and  submit  an  annual  report  to  the  League  of  Nations. 

Article  7 

In  the  absence  of  any  direct  agreement  between  the  parties  concerned,  all  disputes 
between  States  as  to  the  interpretation  and  application  of  the  existing  or  future  Con- 
ventions referred  to  in  Article  4,  and  for  the  settlement  of  which  special  procedure  is 
not  laid  down  in  these  Conventions,  shall  be  brought  before  the  Permanent  Communi- 
cations and  Transit  Committee,  and,  in  case  of  appeal  within  such  period  as  may  be 
prescribed,  before  the  Permanent  Court  of  International  Justice,  in  the  conditions 
provided  for  in  the  Resolution  of  the  Assembly  of  the  League  of  Nations  dated  ...  and 
in  the  Scheme  for  the  Organisation  of  the  General  Communications  and  Transit  Confer- 
ence, and  of  the  Permanent  Communications  and  Transit  Committee  adopted  by  the 
General  Communications  and  Transit  Conference  on  ... 

These  disputes  shall,  in  cases  of  urgency,  be  accorded  as  accelerated  procedure,  the 
Permanent  Communications  and  Transit  Committee  and  the  Permanent  Court  of  In- 
ternational Justice  having  the  power,  without  prejudice  to  the  final  opinion  and  judg- 
ment on  the  basic  cause  of  dispute,  of  pronouncing  a  provisional  opinion  and  judg- 
ment to  the  extent  of  prescribing  any  provisional  measures  designed  in  particular  to 
restore  the  facilities  for  the  utilisation  of  railways  which  existed  before  the  act  or  occurr- 
ence which  gave  rise  to  the  dispute.  The  same  procedure  shall  be  followed  in  all  dis- 
putes between  States  as  to  the  interpretation  or  application  of  Article  5  of  the  present 
Convention. 


SECTION  IV 

DRAFT  CONVENTION 
ON  THE  INTERNATIONAL  REGIME  OF  RAILWAYS 

(Text  prepared  by  the  Commission  of  Enquiry  and  submitted  to  the  Conference.) 


The  General  Communications  and  Transit  Conference  of  the  League  of  Nations, 

Assembled  at...  by... 

Having  decided  to  adopt  certain  proposals  relating  to  the  International  Regime 
of  Railways,  constituting  the...  item  of  their  agenda,  and 

Having  decided  that  these  proposals  should  be  drawn  up  in  the  form  of  a  draft 
international  convention, 

Adopts  the  following  Draft  Convention  with  a  view  to  its  ratification  by  the  Mem- 
bers of  the  League  of  Nations,  as  also  by  such  other  Powers  to  whom  it  may  have  been 
officially  communicated  by  the  Council  of  the  League  of  Nations;  those  among  the  said 
Members  and  Powers  who  ratify  the  present  Draft  Convention  being  known  hereafter 
as  High  Contracting  Parties. 

Preamble 

Principles  of  the  Convention. 

The  High  Contracting  Parties  being  desirous  of  applying  the  principle  of  Freedom 
of  Communications,  in  conformity  with  Article  23  (e)  of  the  Covenant  of  the  League  of 
Nations,  to  the  railways  under  their  sovereignty  or  authority,  and  recognising  that  in 
virtue  of  this  principle  any  one  of  the  High  Contracting  Parties  is  entitled,  on  the  rail- 
ways under  the  sovereignty  or  authority  of  any  other  High  Contracting  Party,  to  all 
reasonable  facilities  for  promoting  and  encouraging  the  flow  of  international  traffi  to 
or  from  its  territory,  are  agreed  upon  the  following  provisions  to  this  end  : 

Article  1 
Treatment  of  Goods,  Mails  and  Postal  Parcels. 

Without  prejudice  to  the  provisions  of  the  Convention  on  Freedom  of  Transit,  the 
High  Contracting  Parties  agree  to  recognise  as  highly  desirable  the  adoption  of  all 
"measures  which  will  facilitate  the  international  transport  of  goods,  mails  and  postal 
parcels,  over  the  railways  placed  under  their  sovereignty  or  authority,  more  particu- 
larly as  regards  the  through  transport  of  goods  whenever  possible  by  a  single  waybill, 
their  treatment  during  the  journey,  transhipment  when  this  operation  is  unavoidable, 
arid  the  establishment  of  tariffs,  their  rates  and  the  method  of  their  application. 

Article  2 
Treatment  of  Passengers. 

Without  prejudice  to  the  provisions  of  the  Convention  on  Freedom  of  Transit,  the 
High  Contracting  Parties  agree  to  recognise  as  highly  desirable  the  adoption  of  all 
measures  which  will  facilitate  the  international  transport  of  passengers  and  luggage 
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over  the  lines  placed  under  their  sovereignty  or  authority,  under  conditions  of  speed 
and  comfort  corresponding  to  the  importance  of  each  train  service.  In  particular,  such 
measures  should  comprise  the  establishment  of  services  with  through  booking  facilities, 
and,  as  far  as  possible,  without  change  of  carriage. 

Article  3 
Rolling-stock. 

The  High  Contracting  Parties  agree  to  recognise  as  highly  desirable  the  adoption, 
on  the  railways  placed  under  their  sovereignty  or  authority,  of  all  measures,  including 
those  of  a  technical  nature,  which  will  allow  of  and  facilitate  the  reciprocal  utilisation 
and  interchange  of  their  rolling-stock. 

Article  4 
Special  Conventions. 

In  the  absence  of  relevant  existing  conventions,  special  conventions  shall  provide 
for  the  application  of  the  principles  enunciated  in  the  preceding  articles.  These  conven- 
tions shall  include  as  far  as  possible  provisions  applicable  to  combined  transport  by 
rail  and  water,  including  sea  journeys.  They  shall  in  particular  contain  stipulations 
expressly  forbidding  the  concession  of  facilities  or  the  establishment  of  tariffs,  the 
adoption  or  application  of  which,  as  regards  passengers  subjects  of  any  one  of  the  High 
Contracting  Parties,  or  goods,  mails  or  postal  parcels,  coming  from  or  proceeding  to 
any  one  of  the  High  Contracting  Parties,  over  the  same  throughout  route,  in  the  same 
direction,  and  in  the  same  conditions,  would  depend  upon  the  nationality  of  passengers, 
upon  the  ownership  or  commercial  origin  of  goods,  mails  or  postal  parcels  or  upon  the 
flag  or  ownership  of  the  vessels  which  have  been  or  are  to  be  employed  either  before 
or  after  their  transport  by  rail.  This  stipulation,  however,  must  not  be  construed  as 
either  preventing  the  establishment  of  local  tariffs  on  a  different  basis  from  import  and 
export  tariffs,  or  as  affecting  in  any  way  the  question  of  combined  rail  and  sea  tariffs. 

The  aforementioned  conventions  shall  also  provide  that  transport  rates  be  calculated 
in  accordance  with  the  tariffs  legally  in  force  and  duly  published,  and  that  any  private 
agreement  having  as  its  object  the  granting  of  rebates  to  one  or  more  consignors  shall 
be  expressly  forbidden  and  considered  null  and  void.  Rebates  may,  however,  be 
granted  provided  they  are  duly  published  and  equally  applicable  to  all  under  the  same 
terms  and  conditions. 

Article  5 

Provisions  immediately  compulsory. 

In  the  absence  of  existing  conventions,  and  until  such  time  as  the  conventions 
referred  to  in  Article  4  have  been  concluded,  the  provisions  defined  in  the  aforemen- 
tioned article  shall  be  considered  as  binding  upon  each  of  the  High  Contracting  Parties 
as  from  the  coming  into  force  of  the  present  Convention. 

Article  6 
Relations  between  the  Permanent  Committee  and  the  International  Bureaux. 

.  In  those  cases  in  which  [existing  or]  (1)  future  conventions,  referred  to  in  Article  4, 
involve  the  creation  of  International  Bureaux,  these  bureaux  shall,  in  conformity  with 
Article  24  of  the  Covenant,  exchange  directly  with  the  Permanent  Communications  and 
Transit  Committee  any  useful  information  relating  to  the  exercise  of  their  functions,  and 
submit  an  annual  report  to  the  League  of  Nations. 


(1)  The  Conference  is  recommended  to  include  the  words  in  brackets,  with  a  view  to  obtaining 
the  consent  of  the  Parties,  through  the  medium  of  this  convention,  in  cases  where  this  is  necessitated 
by  the  terms  of  Article  24  of  the  Covenant. 
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Article  7 
Application  of  the  Conventions  in  Time  of  War. 

The  stipulations  contained  both  in  the  present  Convention  and  in  the  conventions 
referred  to  in  Article  4  shall  be  valid  in  time  of  war,  in  the  greatest  measure  compatible 
with  the  rights  and  obligations  of  belligerents  and  neutrals. 

Article  8 

Relationship  of  the  present  obligations  to  the  other  obligations  of  the  Members 

of  the  League  of  Nations. 

Neither  the  present  Convention  nor  the  conventions  referred  to  in  Article  4  are  to  be 
understood  as  imposing  on  any  of  the  High  Contracting  Parties  any  obligation  which 
Would  conflict  with  its  rights  and  obligations  as  a  Member  of  the  League  of  Nations. 

Article  9 
Relations  with  States  not  adhering  to  the  present  Convention. 

Each  of  the  High  Contracting  Parties  undertakes  not  to  accord  to  a  State  which 
does  not  adhere  to  the  present  Convention  any  preference,  either  by  agreement  or  under- 
standing, with  regard  to  the  utilisation  of  railways,  which  would  be  contrary  to  the 
terms  of  Articles  4  and  5  as  between  High  Contracting  Parties. 

Article  10 
Relationship  of  the  present  Convention  to  the  Peace  Treaties. 

The  present  Convention  does  not  prejudice  the  application  of  the  Treaties  of  Ver- 
sailles, Saint-Germain,  Neuilly,  etc.  between  the  Powers  signatory  to  those  Treaties. 

Article  11 
Disputes. 

In  the  absence  of  any  direct  agreement  between  the  parties  concerned,  all  disputes 
between  States  as  to  the  interpretation  and  application  of  the  existing  or  future  conven- 
tions referred  to  in  Article  4,  and  for  the  settlement  of  which  special  procedure  is  not 
laid  down  in  the  conventions,  shall  be  brought  before  the  Permanent  Communications 
bnd  Transit  Committee ;  and,  in  case  of  appeal  within  such  period  as  may  be  prescribed, 
aefore  the  Permanent  Court  of  International  Justice,  in  the  conditions  provided  for 
in  the  Resolution  of  the  Assembly  of  the  League  of  Nations,  dated...,  and  in  the  Scheme 
for  the  Organisation  of  the  General  Communications  and  Transit  Conference,  and  of 
the  Permanent  Communications  and  Transit  Committee  adopted  by  the  General  Com- 
munications and  Transit  Conference  on... 

These  disputes  shall,  in  cases  of  urgency,  be  accorded  an  accelerated  procedure,  the 
Permanent  Communications  and  Transit  Committee  and  the  Permanent  Court  of  Inter- 
national Justice  having  the  power,  without  prejudice  to  the  final  opinion  and  judgment 
on  the  basic  cause  of  dispute,  of  pronouncing  a  provisional  opinion  and  judgment  to 
the  extent  of  prescribing  any  provisional  measures  designed  in  particular  to  restore  the 
facilities  for  the  utilisation  of  railways  which  existed  before  the  act  or  occurrence  which 
gave  rise  to  the  dispute. 

The  same  procedure  shall  be  followed  in  all  disputes  between  States  as  to  the  inter- 
pretation or  application  of  Articles  5  and  9  of  the  present  Convention. 
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Article  12 
Consequences  of  Non-execution. 

Should  any  one  of  the  High  Contracting  Parties  fail  to  comply  with  the  findings 
of  the  Permanent  Communications  and  Transit  Committee,  or,  if  an  appeal  has  been 
made,  with  the  judgment  of  the  Permanent  Court  of  International  Justice,  any  High 
Contracting  Party  may  bring  the  matter  before  the  Permanent  Court  of  International 
Justice  in  order  to  obtain  from  it  a  declaration  as  to  the  measures  which  each  of  the 
High  Contracting  Parties  may  be  entitled  to  take. 

Article  13 
Ratification. 

The  Secretary-General  of  the  League  of  Nations  shall  transmit  a  certified  copy  of 
the  present  Draft  Convention  to  each  Member  of  the  League  of  Nations,  as  well  as  to 
each  Power  to  which  the  Council  of  the  League  of  Nations  may  decide  that  the  present 
Draft  Convention  should  be  officially  communicated. 

The  Secretary- General  of  the  League  of  Nations  shall  be  notified  of  the  ratifications 
of  the  present  Convention,  and  shall  register  them. 

Article  14 
Notification. 

As  soon  as  the  ratifications  of  three  of  the  Members  or  Powers  referred  to  in  the 
preceding  Article  have  been  registered  with  the  Secretariat,  the  Secretary-General 
shall  so  notify  all  the  Members  or  Powers  referred  to  in  the  preceding  Article. 

Article  15 
Coming  into  force  of  the  Convention. 

The  present  Convention  shall  come  into  force  on  the  thirtieth  day  after  the  date  on 
which  such  notification  is  issued  by  the  Secretary- General  of  the  League  of  Nations, 
but  it  shall  then  be  binding  only  upon  those  Members  or  Powers  which  have  registered 
their  ratifications  with  the  Secretariat,  or  have  already  contracted  to  adhere  thereto. 
Thereafter,  this  Convention  will  come  into  force  for  any  other  Member  or  Power  on 
the  thirtieth  day  after  the  date  on  which  the  ratification  of  that  Member  or  Power  is 
registered  with  the  Secretariat. 

Article  16 
Date  of  Application  of  the  Convention. 

Each  Member  which  ratifies  this  Convention  agrees  to  bring  its  provisions  into  oper- 
ation not  later  than  1st  July,  1922,  and  to  take  such  action  as  may  be  necessary  to 
make  those  provisions  effective. 

Each  Power  which  ratifies  this  Convention  after  having  received  communication 
from  the  Council  of  the  League  of  Nations,  agrees  to  bring  its  provisions  into  operation 
not  later  than  18  months  after  the  date  of  the  said  communication,  and  to  take  such 
action  as  may  be  necessary  to  make  those  provisions  effective. 

Article  17 
Denunciation. 

Any  Member  or  Power  which  has  ratified  this  Convention  may  denounce  it  after 
the  expiration  of  ten  years  from  the  date  on  which  the  Convention  comes  into  force, 
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by  an  act  communicated  to  the  Secretary-General  of  the  League  of  Nations  for  regis- 
tration. Such  denunciation  shall  not  take  effect  until  one  year  after  the  date  on  which 
it  is  registered  with  the  Secretariat. 


Article  18 
Revision. 

At  least  once  in  ten  years  the  Permanent  Communications  and  Transit  Committee 
shall  present  to  the  General  Communications  and  Transit  Conference  a  report  on  the 
working  of  this  Convention,  and  shall  consider  the  desirability  of  placing  on  the  agenda 
of  the  Conference  the  question  of  its  revision  or  modification. 

Article  19 
Official  Texts 

The  French  and  English  texts  of  this  Convention  shall  both  be  authentic. 


ANNEX    TO    SECTION    IV 

REPORT  ON  THE  DRAFT  CONVENTION  ON  THE  INTERNATIONAL  REGIME 

OF  RAILWAYS  (1) 


The  Draft  Convention  on  Freedom  of  Transit  already  deals  with  certain  questions 
which  affect,  especially  in  such  matters  as  the  charges  to  be  levied,  the  method  of  uti- 
lising and  working,  and  in  general,  the  international  regime  of  railways.  But  from 
the  nature  of  that  Convention  it  can  only  deal  with  such  questions  indirectly,  without 
entering  into  the  details  of  execution  which  concern  any  particular  method  of  transport 
such  as  railways  or  navigation,  and  moreover,  can  only  envisage  them  from  the  point 
of  view  of  the  needs  of  transit,  without,  therefore,  taking  account  of  transports  other 
than  those  in  transit. 

Freedom  of  Communications,  however,  as  understood  in  Article  23  (e)  of  the  Cove- 
nant, is  not  confined  to  Freedom  of  Transit.  If,  therefore,  the  first  General  Commu- 
nications Conference  is  resolved  from  the  outset  to  define  the  duties  incumbent  upon 
the  Members  of  the  League  in  virtue  of  this  principle  of  freedom  of  communications, 
it  cannot  omit  to  deal  specially  with  the  problem  of  international  railway  communica- 
tions, at  any  rate  in  its  broad  lines.  Freedom  of  Transit  itself  would  be  meaningless 
if,  after  having  been  afforded  legal  guarantees  on  those  railways  over  which  the  various 
States  exercise  any  degree  of  control  or  action,  it  could  not  be  effectively  exercised 
owing  to  the  general  conditions  of  working  and  utilisation  of  these  lines.  Moreover, 
apart  from  the  question  of  transit,  the  economic  solidarity  of  nations,  which  to-day 
is  more  necessary  than  ever  before,  requires  that  every  State  should  find  on  the  railways 
of  other  States  those  facilities  which  are  essential  to  its  continued  existence. 

Such  are  the  principles  inspiring  the  Draft  Convention  on  the  International  Regime 
of  Railways,  which  was  adopted  unanimously  by  the  Commission  of  Enquiry  on  Free- 
dom of  Communications  and  Transit,  with  a  view  to  its  submission  to  the  General 


(1)  This  Report  forms  part  of  the  preliminary  documents  for  the  General  Communications  and 
the  Transit  Conference  (Green  Book). 
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Conference.  In  its  pages  are  contained  the  elements  of  the  line  of  action  to  be  followed 
with  regard  to  railways  by  the  general  communications  organisation  of  the  League 
of  Nations,  and  of  the  new  and  specialised  code  gradually  to  be  built  up  as  a  result  of 
progressive  understanding  between  States,  and  of  that  slow  but  sure  fusion  of  their 
inter  se  agreements,  which  is  so  eminently  desirable. 

It  has  not  been  considered  possible  to  go  further.  The  conditions  of  working  and 
utilisation  of  railways  in  different  countries  at  the  present  time  vary  so  enormously, 
both  from  an  economic  and  a  technical  point  of  view,  and  are  so  intimately  bound  up, 
in  many  different  ways,  with  the  interior  administration  and  the  commercial  organisa- 
tion of  different  countries,  that  any  immediate  attempt  at  codifying  in  universal  form 
and  without  regard  to  the  need  for  gradual  transition,  the  obligations  which  in  this 
domain  are  suggested  to  every  country  by  the  new  spirit  of  international  collaboration 
animating  the  Covenant,  must  needs  be  premature  and  in  all  probability  end  in  disap- 
pointment. The  General  Convention  only  gives  guiding  principles;  it  voices  the 
common  aim,  whilst  leaving  to  the  special  conventions  to  be  concluded  either  between 
the  various  States  themselves  or  between  the  railway  companies  of  different  countries, 
whichever  may  be  the  more  convenient  procedure,  the  task  of  achieving  that  aim,  with 
due  regard  in  every  case  to  particular  circumstances  and  to  different  local  conditions. 
Doubtless,  the  earlier  conventions  will  only  be  applicable  to  certain  clearly  defined 
geographical  areas,  but  it  is  not  unlikely  that  through  force  of  circumstances  they  may 
gradually  tend  to  be  combined,  with  the  result  that  out  of  tentative  beginnings  there 
will  ultimately  be  developed  an  equivalent  to  General  Conventions  such  as  could  not 
have  been  realised  in  their  complete  form  at  the  outset. 

But  the  present  Draft  Convention  has  not  contented  itself  with  providing  for  future 
special  conventions  and  laying  down  the  principles  they  are  to  contain ;  it  has  contribued 
the  necessary  framework  by  placing  at  the  disposal  of  the  Parties  a  general  organisation, 
under  the  auspices  of  the  League  of  Nations,  which  is  intended  to  smooth  the  way  for 
the  drawing  up  of  the  agreements  in  question  and  to  follow  up  their  application.  The 
mere  fact  of  their  constituting  annexes,  as  it  were,  to  the  present  Convention,  links 
them  up  with  the  general  programme  imposed  by  Article  23  (e)  of  the  Covenant,  and, 
if  desired  by  the  Contracting  Parties,  the  same  procedure  may  be  used  for  preparing 
and  concluding  them  as  that  adopted  for  the  General  Conventions,  through  the  instru- 
mentality of  the  Permanent  Committee  and  the  General  Conference,  either  in  plenary 
or  in  partial  session,  without  such  a  procedure  being  considered  in  any  way  as  compul- 
sory. In  any  case,  the  provisions  which  are  similar  to  those  contained  in  the  other 
Conventions,  and  which  concern  the  settlement  of  disputes,  revision,  denunciation, 
time  of  war,  etc.,  will  assure  for  the  execution  of  the  Draft  Convention  on  the  inter- 
national Regime  of  Railways,  and  of  its  virtual  annexes  the  special  conventions,  the 
same  guarantees  as  are  afforded  to  the  Conventions  on  Freedom  of  Transit  and  on  the 
International  Regime  of  Waterways.  These  provisions  apply  automatically  to  the 
future  special  conventions  with  the  same  force  as  to  the  General  Convention  itself,  and, 
consequently,  there  will  be  no  need  for  them  to  be  repeated  in  each  of  the  special  conven- 
tions. It  is  hardly  necessary  to  emphasise  the  importance  of  this  arrangement,  where- 
by every  dispute  between  States  relative  to  the  interpretation  or  application  of  these 
conven  ions  is  to  be  submitted  to  compulsory  arbitration. 

In  cases  where  there  already  exist  between  certain  States  special  conventions  similar 
to  those  provided  for  above,  the  status  quo  is  to  be  maintained,  and  the  relations  between 
these  previous  agreements  and  both  the  General  Convention  and  the  central  organi- 
sation of  the  League  of  Nations  are  to  be  considered  as  identical  with  those  outlined 
above.  The  League  of  Nations  will  not  succeed  in  its  mission  by  making  a  clean  sweep 
of  all  that  has  gone  before,  but  only,  on  the  contrary,  by  setting  its  seal  upon  every 
effort  which  has  already  been  made  towards  the  cause  of  international  co-operation 
and  the  achievement  of  the  task  now  set  before  the  League.  It  should  lend  its  support 
to  the  maintenance,  in  their  integrity,  both  as  regards  their  methods  and  their  field 
of  activity,  of  any  existing  organisations  of  proven  worth,  such  as  that  created  by  the 
Convention  of  Berne  of  14th  October,  1890.  In  these  cases  it  is  only  proposed  that 
the  relations  provided  for  in  Article  24  of  the  Covenant  should  exist  between  such 
bodies  and  the  League  of  Nations  in  such  a  way  as  to  leave  entirely  free  their  interior 
working. 
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Lastly,  there  is  one  point  in  connection  with  which  certain  definite  obligations  are 

established  by  the  present  Draft  General  Convention  before  the  coming  into  force  of  the 
special  conventions.  It  has  been  considered  feasible  and  desirable  to  prohibit  at  once 
by  international  law  all  differential  treatment  and  "unjust  preferences"  based  on  the 
nationality  of  passengers,  the  origin  (1)  of  goods,  the  flag  of  vessels,  etc.  such  as  bare 
already  been  gradually  abolished  by  the  internal  legislation  of  the  majority  of  countries, 
in  the  course  of  the  evolution  of  railway  practice.  All  railway  tariffs  of  which  the  appli- 
cation would  entail  such  differential  treatment  are  considered  as  incompatible  with  the 
principle  of  Freedom  of  Communications  which  by  the  terms  of  Article  23  (e)  of  the 
Covenant  is  accorded  without  distinction  to  all.  The  same  article  of  the  Convention 
also  reproduces  a  clause  of  the  Berne  Convention  as  to  the  prohibition  of  all  private 
agreements  outside  of  the  scheduled  tariffs,  subject  to  rebates  which  may  be  granted 
provided  they  are  duly  published  and  equally  applicable  to  all  under  the  same  terms 
and  conditions;  it  applies  thus  generally  the  safeguards  hitherto  only  in  force  within 
the  territories  of  the  Contracting  Parties  to  the  Berne  Convention.  It  should  be  noted 
that  the  subject  of  combined  rail  and  sea  tariffs  is  entirely  omitted  from  the  Convention. 
As  stated  above,  the  Draft  Convention  on  the  International  Regime  of  Railways 
was  adopted  unanimously  without  reservation  upon  any  point.  In  the  course  of  dis- 
cussion prominence  was  given  to  the  connection  between  general  railway  practice  on 
the  one  hand,  and  the  economic  and  railway  policy  of  different  States  on  the  other, 
without,  howeveT,  affecting  the  points  agreed  to  for  inclusion  in  the  body  of  the  Conven- 
tion. A  summary  of  these  discussions  may  be  of  interest  to  the  Conference,  particu- 
larly inasmuch  as  they  reveal  certain  points  of  view  corresponding  to  those  put  forward 
in  connection  with  Article  4  of  the  Convention  on  Freedom  of  Trans  t. 

The  Italian  delegation  declared  its  opposition  to  any  formula  which  in  their  opinion 
would  imply  the  strict  prohibition  both  of  any  distinction  between  interior  railway 
tariffs  and  international  tariffs,  and  also  of  any  protection  afforded  to  national  indus- 
tries by  means  of  railway  tariff  facilities.  This  delegation  considered,  firstly,  that  it 
was  not  within  the  competence  of  a  technical  Conference  to  express  an  opinion,  even 
in  the  form  of  a  recommendation  only,  on  a  question  which  concerned  the  general  policy 
of  the  different  States;  and  secondly,  as  touching  the  principle,  that  if,  on  the  one  hand, 
Italy  had  always  accorded  and  would  continue  to  accord  to  international  traffic  the  use 
of  the  ordinary  interior  tariffs  of  the  country,  and  even  of  reduced  transit  tariffs,  yet, 
on  the  other  hand,  as  a  result  of  its  geographical  configuration  and  situation,  Italy  had 
been  obliged  to  come  to  the  assistance  of  certain  industries  by  means  of  reduced  railway 
tariffs,  as  being  the  method  least  open  to  abuse;  the  transport  of  Sicilian  and  South 
Italian  fruit  and  "earlies"  to  the  northern  frontiers  enjoyed  the  use  of  such  tariffs, 
which  are  maintained  below  the  actual  cost  of  transport. 

The  Rumanian  delegation,  supported  by  the  Serb-Croat-Slovenc  and  Polish  dele- 
gations, declared  itself  in  agreement  with  the  views  expressed  by  the  Italian  delegation, 
and  laid  emphasis  on  the  importance  of  this  point  for  the  new  States.  It  agreed  that 
no  distinction  should  be  made  dependent  upon  the  starling-point  and  nationality  of 
passengers  and  goods,  provided  that  there  resulted  no  interference  with  the  free  devel- 
opment of  the  industries  and  interior  trade  of  the  country  in  which  the  transport  was 
effected.  Every  country  should  be  at  liberty  to  fix  its  import  and  export  tariffs,  thus 
affording  the  necessary  protection  for  its  home  interests.  By  no  other  means  was  it 
possible  for  the  small  newly  created  States,  in  which  railways  and  navigation  were  State 
services  established  at  the  cost  of  the  taxpayer,  and  not  concessions  to  joint  stock  com- 
panies, to  create  home  industries  and  develop  their  trade  untrammelled  by  foreign  com- 
petition. According  to  this  delegation,  the  intention  of  Article  23  (e)  of  the  Covenant 
was  precisely  this  emancipation  and  development  of  every  country,  including  the 
smaller  States,  by  proclaiming,  side  by  side  with  the  principle  of  freedom  of  transit, 
that  of  equitable  treatment  for  commerce. 

The  French  delegation,  which  was  supported  by  the  Belgian,  British,  Dutch,  Greek, 
Japanese,  Portuguese  and  Spanish  delegations,  replied  recalling  its  opinion  that  the 
policy  of  protection  or  of  free  trade  between  States  ought  to  be  carried  out  exclusively 
by  means  of  customs  tariffs  and  direct  subsidies,  and  not  by  means  of  transport  tariffs. 


|  l)  Sep  Verbatim  Records  and  Texts  relating  to  the  Convention,  on  Freedom  of  Transit,  p.  -87. 
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The  sole  result  of  the  latter  practice,  which  must  be  clearly  distinguished  from  the  usual 
differences  between  import,  export  and  transit  tariffs  on  purely  commercial  grounds, 
would  be  to  interfere  with  the  natural  working  of  transport  undertakings,  to  vitiate 
indirectly  customs  regimes,  and  to  disturb  the  application  of  commercial  treaties. 

The  Belgian  delegation  added  that  in  its  view  considerable  advantages  would  have 
been  obtained  by  basing  the  railway  convention  upon  a  definite  undertaking  by  every 
country  to  purge  its  railway  policy  of  all  protectionist  factors,  while  allowing  full  liber!  y 
of  commercial  competition  between  various  lines. 

The  Czecho-Slovak  delegation,  whilst  adhering  to  the  principles  and  point  of  view 
expressed  by  the  French,  etc.  delegations,  considered  that,  in  face  of  the  present  period 
of  transition,  the  reservations  formulated  by  the  Italian  delegation  were  indispensable. 

The  Commission  recognised  that  the  question  was  not  one  which  for  the  present 
could  be  usefully  dealt  with  in  a  General  Convention  put  forward  for  immediate  adop- 
tion. It  was  persuaded  that  the  different  opinions  expressed  would  tend  gradually  in 
the  future  to  coincide,  and  that  the  international  organisation  set  up  for  dealing  with 
communications  would  little  by  little,  as  it  came  into  play,  tend  to  lessen  differences 
now  existing  between  the  various  States  as  regards  both  their  theories  and  their  actual 
policies.  In  this  belief,  the  Commission  decided  merely  to  take  official  note  of  the 
various  attitudes  and  to  transmit  them  quite  impartially  to  the  permanent  Organisation 
of  the  League  of  Nations. 

Finally,  the  Commission  decided  to  bring  to  the  notice  of  the  General  Conference 
a  proposal  put  forward  by  the  British  delegation  in  connection  with  the  discussion  of 
the  Railway  Convention.  This  proposal,  which  was  regarded  by  the  British  delegation 
as  an  extension  to  Article  4  of  the  Draft,  relates  to  combined  rail  and  sea  tariffs.  Time 
was  lacking  at  the  meetings  to  embark  upon  the  study  of  the  proposed  text,  of  which, 
however,  a  copy  is  here  given  for  purposes  of  information  : 

"On  the  same  route,  in  the  same  direction,  between  the  same  points,  and  in  the  same 
conditions  of  traffic,  the  railway  portion  of  any  combined  tariff  shall  always  be  the  same, 
whatever  the  flag  or  ownership  of  the  vessel  which  has  been  or  is  to  be  employed  for 
conveying  the  traffic." 

A  Draft  Resolution  upon  railways  was  likewise  put  forward  by  the  Greek  delegation. 
It  included,  in  addition  to  the  provisions  and  general  principles  contained  in  the  Draft 
Convention  under  discussion,  certain  detailed  provisions  of  a  practical  and,  in  some 
cases,  of  a  merely  transitory  character,  intended  to  serve  as  a  sort  of  standard  regula- 
tions for  the  use  of  railway  administrations  establishing  services  of  international  concern. 

The  Czecho-Slovak  delegation,  after  making  a  statement  on  the  existing  condition 
of  affairs  with  regard  to  international  traffic,  seconded  the  Greek  proposal.  They 
joined  in  the  view  that  it  would  be  preferable  for  the  Convention,  which  would  in  all 
probability  eventually  take  the  place  of  certain  provisions  in  the  Treaties  of  Peace,  to 
contain  more  detailed  clauses  concerning,  in  particular,  the  enlargement  of  the  sphere 
of  the  Berne  Convention,  the  unification  of  internal  carrier's  law,  the  conclusion  of 
agreements  as  to  exchange  of  rolling-stock,  and  the  standardisation  of  the  structure 
of  tariffs. 

The  Commission  considered  that  this  special  draft  contained  certain  detailed  pro- 
visions which  could  not  be  applied  universally  and  which,  moreover,  prejudiced  in 
advance  the  measures  to  be  laid  down  at  the  time  of  the  drawing  up  of  special  conven- 
tions ifl.  the  future.  It  accordingly  decided  to  append  the  text  of  the  proposal  to  its 
Minutes,  and  to  communicate  it,  if  a  suitable  occasion  arose,  to  the  States  and  bodies 
concerned. 


SECTION  V 

DRAFT  CONVENTION  ON  THE  INTERNATIONAL  REGIME 

OF  RAILWAYS 

(Text  prepared  at  Barcelona  by  the  Committee  on  Railways.) 


Preamble 
(Tex I  of  Preamble  Reserved.) 

Article  1 

YVitlioul  prejudice  to  the  Provisions  of  the  Convention  on  Freedom  of  Transit,  the 
High  Contracting  Parties  agree  to  recognise  as  highly  desirable  the  adoption  of  all 
measures  which  will  facilitate  the  international  transport  of  goods  over  the  railways 
placed  under  their  sovereignty  or  authority,  more  particularly  as  regards  the  through 
transport  of  goods  whenever  possible  by  a  single  waybill,  subject  to  the  same  obligation, 
their  treatment  during  the  journey,  transhipment  when  this  operation  is  unavoidable, 
and  the  establishment  of  international  tariffs  and  the  method  of  their  application. 

Article  2 

The  High  Contracting  Parlies  agree  to  recognise  as  highly  desirable  the  adoption 
of  all  measures  which  will  facilitate  the  international  transport  of  passengers  and  lug- 
gage under  conditions  of  speed  and  comfort  corresponding  to  the  importance  of  each 
train  service.  In  particular  such  measures  should  comprise  the  establishment  of  ser- 
vices with  through  booking  facilities  and  without  change  of  carriage,  as  well  as  through 
luggage  registration  tickets,  subject  as  far  as  possible  to  the  same  obligation. 

Article  3 

The  High  Contracting  Parties  agree  to  recognise  as  highly  desirable  the  adoption, 
on  the  railways  placed  under  their  sovereignty  or  authority,  of  all  measures,  including 
those  of  a  technical  nature,  which  will  allow  of  and  facilitate  the  reciprocal  utilisation 
and  interchange  of  their  rolling-stock. 

It  is  clearly  understood  that  the  above-mentioned  measures  do  not  include  those 
which  would  involve  alterations  in  the  essential  characteristics  of  a  railway  system  or 
rolling-stock. 

Article  4 

In  the  absence  of  existing  Conventions,  special  Conventions  shall  be  concluded  to 
give  effect  as  far  as  possible  to  the  provisions  laid  down  in  Articles  1,  2  and  3  in  respect 
of  groups  of  contiguous  territories. 

Article  5 

The  concession  of  transport  facilities  or  the  establishment  of  tariffs  and  their  adop- 
tion and  application  as  regards  passengers,  subjects  of  any  one  of  the  participating 
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States  or  goods  coming  from  or  proceeding  to  any  one  of  the  participating  States,  over 
the  same  throughout  route,  in  the  same  direction  and  in  the  same  conditions,  shall  not 
depend  either  upon  the  nationality  of  the  passengers  or  upon  the  ownership  or  com- 
mercial origin  of  the  goods,  or  upon  the  flag  or  ownership  of  the  vessels  which  have  heen 
or  are  to  be  employed  either  before  or  after  their  transport  by  rail.  Transport  rates 
shall  be  calculated  in  accordance  with  the  tariffs  legally  in  force  and  duly  published, 
and  any  private  agreement  having  as  its  object  the  granting  of  rebates  to  one  or  more 
passengers  or  to  one  or  more  consignors  shall  be  expressly  forbidden  and  considered 
null  and  void.  Rebates  may,  however,  be  granted  provided  they  are  duly  published 
and  equally  applicable  to  all  under  the  same  terms  and  conditions. 

This  stipulation  does  not  prevent  the  existence  and  establishment  of  different  tariffs 
for  internal,  import,  export  or  transit  traffic,  having  regard  to  the  traffic  conditions  and 
to  commercial  competition  between  transport  routes,  nor  does  it  affect  the  question 
of  combined    rail   and   sea   tariffs. 

Article  6 

Without  prejudice  to  the  provisions  of  Article  24  of  the  Covenant,  the  participating 
States  recognise  as  highly  desirable,  in  cases  in  which  existing  Conventions  or  future 
Conventions  referred  to  in  Article  5  involve  the  creation  of  international  bureaux,  that 
these  bureaux  should  exchange  directly  with  the  League  of  Nations  any  useful  infor- 
mation relating  to  the  exercise  of  their  functions  and  submit  to  it  an  annual  report. 

Article  6a 

Exceptions  may  be  made  in  special  cases  to  the  terms  of  the  preceding  articles,  in 
virtue  of  special  or  general  measures  which  one  of  the  High  Contracting  Parties  may 
be  obliged  to  take  in  the  case  of  emergency  affecting  safety  of  the  State  or  the  vital 
interests  of  the  country,  it  being  understood  that  the  principle  of  freedom  of  commun- 
ications shall  be  observed  as  far  as  possible. 

(Articles  7  to  19  referred  to  Drafting  Committee.) 


SECTION  VI 

DRAFT  RECOMMENDATIONS 
RELATIVE  TO  THE  INTERNATIONAL  REGIME  OF  RAILWAYS 

(Text  prepared,  on  instructions  given  by  the  Conference,  by  the  Drafting  Committee  in  the 
form  of  Recommendations  based  on  the  text  of  the  Draft  Convention  prepared  by  tin- 
Committee  on  Railways.) 


The  General  Conference  on  Communications  and  Transit  assembled  at  Barcelona 
under  the  auspices  of  the  League  of  Nations,  being  desirous  that  the  principle  of  Free- 
dom of  Communications  should  be  applied  in  conformity  with  Article  23  (e)  of  the 
Covenant  of  the  League  of  Nations  to  the  railways  under  the  sovereignty  and  authority 
of  the  States  which  are  represented  at  the  Conference,  or  which  eventually  accept  I  he 
present  recommendations,  and,  recognising  that  in  virtue  of  the  above  principle  any 
one  of  these  States  is  entitled  on  the  railways  under  the  sovereignty  or  authority  of  any 
other  such  State  to  all  reasonable  facilities  for  promoting  and  encouraging  the  flow  of 
international  traffic  to  or  from  its  territory,  unanimously  recommends  the  adoption 
of  the  following  provisions  by  the  Governments  of  the  said  States. 

The  Conference  recommends  : 

1.  That  the  various  States  should  adopt  all  possible  measures  which  will  facilitate 
the  international  transport  of  goods  over  the  railways  under  their  sovereignty  or  autho- 
rity.    These  measures  should,  in  particular,  provide  for  : 

Through  transport,  on  the  basis,  as  far  as  possible,  of  a  single  waybill,  subject 
throughout  to  the  same  obligations; 

Treatment  of  goods  during  the  journey; 
Transhipment,  when  this  operation  cannot  be  avoided; 
The  form  in  which  international  tariffs  are  to  be  established,  and  the  condi- 
tions of  their  application. 

2.  That  the  various  States  should  adopt  all  possible  measures  which  will  facilitate 
the  international  transport  of  passengers  and  baggage  over  the  railways  under  their 
sovereignty  or  authority,  under  conditions  of  speed  and  comfort  corresponding  to  the 
importance  of  each  train  service.  In  particular,  such  measures  should  comprise  the 
establishment  of  services  with  through  booking  facilities,  and,  as  far  as  possible,  without 
change  of  carriage,  as  well  as  through  booking  of  baggage  subject  as  far  as  possible  to 
the  same  obligations  throughout. 

3.  That  the  various  States  should  take  on  the  railways  under  their  sovereignty  or 
authority  all  possible  measures,  including  those  of  a  technical  character,  which  will 
permit  and  facilitate  the  reciprocal  utilisation  and  exchange  of  their  rolling-stock. 
Those  measures  are  excluded  which  would  involve  modifications  in  the  essential  cha- 
racteristics of  a  railway  system  or  of  rolling-stock. 

4.  That,  in  the  absence  of  existing  conventions  providing  for  the  application  of  the 
principles  laid  down  in  paragraphs  1,  2  and  3  of  these  recommendations,  special  conven- 
tions should  be  concluded  providing  as  far  as  possible  for  the  application  of  these  prin- 
ciples as  between  groups  of  contiguous  territories. 

5.  That  the  various  .States  should  adopt  all  possible  measures  to  ensure  that  the 
grant  of  facilities  and  the  establishment  of  tariffs,  as  also  their  adoption  and  application 
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as  regards  passengers  who  are  nationals  of  any  one  of  these  States,  or  as  regards  goods 
having  as  their  origin  or  destination  any  one  of  these  States,  do  not  depend,  over  one 
and  the  same  throughout  route  in  the  same  direction  and  in  the  same  conditions  either 
on  the  nationality  of  the  passengers,  on  the  ownership  or  commercial  origin  of  the  goods 
or  on  the  flag  or  ownership  of  the  vessels  employed  either  before  or  after  their  transport 
by  rail.  Transport  rates  should  be  calculated  in  accordance  with  the  tariffs  legally 
in  force  and  duly  published,  any  private  agreement  having  as  its  object  the  granting 
of  rebates  to  one  or  several  passengers  or  to  one  or  several  consignors  or  consignees 
should  be  expressly  forbidden  and  considered  null  and  void.  Rebates  are  granted, 
however,  provided  they  arc  duly  published  and  are  equally  available  to  all  under  the 
same  conditions. 

The  above  recommendations  do  not  form  any  hindrance  to  the  existence  and  the 
establishment  of  different  tariffs  for  internal,  import,  export  or  transit  traffic  based  on 
varying  conditions  or  on  commercial  competition  between  routes.  Nothing  in  these 
recommendations  is  to  be  taken  as  affecting  in  any  way  the  question  of  combined  rail 
and  sea  tariffs. 

6.  That,  without  prejudice  to  the  provisions  of  Article  24  of  the  Covenant,  in  cases 
in  which  existing  conventions  or  the  future  conventions  contemplated  in  paragraph  4 
of  these  recommendations  involve  the  creation  of  International  Bureaux,  the  necessary 
instructions  should  be  given  for  these  Bureaux  to  exchange  directly  with  the  League 
of  Nations  any  useful  information  relating  to  the  exercise  of  their  functions  and  to 
submit  to  the  League  an  annual  Report. 

7.  That  in  exceptional  cases  deviations  may  be  made  from  the  preceding  articles 
by  measures  of  a  general  or  particular  character  which  a  State  is  obliged  to  take  in  case 
of  an  emergency  affecting  the  safety  of  the  State  or  the  vital  interests  of  the  country; 
it  being  understood  that  the  principle  of  freedom  of  communications  must  be  observed 
to  the  utmost  possible  extent. 


SECTION  VII 

RECOMMENDATIONS  RELATIVK 
TO  THE  INTERNATIONAL  REGIME  OF  RAILWAYS 

(Text  adopted  by  the,  Conferenee.) 


The  General  Conferenee  on  Communications  and  Transit  assembled  at  Barcelona 
under  the  auspices  of  the  League  of  Nations,  being  desirous  that  the  principle  of  Free- 
dom of  communications  should  be  applied  in  conformity  with  Article  23  (e)  of  the  Cove- 
nant of  the  League  of  Nations  to  the  railways  under  the  sovereignty  and  authority  of 
the  States  which  are  represented  at  the  Conference,  or  which  eventually  accept  the 
present  recommendations,  and,  recognising  that  in  virtue  of  the  above  principle  any 
one  of  these  States  is  entitled  on  the  railways  under  the  sovereignty  or  authority  of  any 
other  such  State  to  all  reasonable  facilities  for  promoting  and  encouraging  the  flow  of 
international  traffic  to  or  from  its  territory,  unanimously  recommends  the  adoption  of 
the  following  provisions  by  the  Governments  of  the  said  States. 

The  Conference  recommends  : 

1.  That  the  various  States  should  adopt  all  possible  measures  which  will  facilitate 
the  international  transport  of  goods  over  the  railways  under  their  sovereignty  or  autho- 
rity.    These  measures  should,  in  particular,  provide  for  : 

Through  transport,  on  the  basis,  as  far  as  possible,  of  a  single  waybill,  subject 
throughout  to  the  same  obligations; 

Treatment  of  goods  during  the  journey; 

Transhipment,  when  this  operation  cannot  be  avoided ; 

The  form  in  which  international  tariffs  are  to  be  established,  and  the  condi- 
tions of  their  application. 

2.  That  the  various  States  should  adopt  all  possible  measures  which  will  facilitate 
the  international  transport  of  passengers  and  baggage  over  the  railways  under  their 
sovereignty  or  authority,  under  conditions  of  speed  and  comfort  corresponding  to  the 
importanee  of  each  train  service.  In  particular,  such  measures  should  comprise  the 
establishment  of  services  with  through  booking  facilities,  and,  as  far  as  possible,  without 
change  of  carriage,  as  well  as  through  booking  of  baggage  subject  as  far  as  possible  to 
the  same  obligations  throughout. 

3.  That  the  various  States  should  take  on  the  railways  under  t  heir  sovereignty  or 
authority  all  possible  measures,  including  those  of  a  technical  character,  which  will 
permit  and  facilitate  the  reciprocal  utilisation  and  exchange  of  their  rolling-stock. 
These  measures  do  not  include  those  which  would  involve  modifications  in  the  essen- 
tial characteristics  of  a  railway  system  or  of  rolling-stock. 

4.  That,  in  the  absence  of  existing  conventions  providing  for  the  application  of  the 
principles  laid  down  in  paragraphs  1,  2  and  3  of  these  recommendations,  special  conven- 
tions should  be  concluded  providing  for  the  application  of  these  principles  as  between 
groups  of  contiguous  territories. 

5.  That  the  various  States  should  adopt  all  possible  measures  to  ensure  that  the 
grant  of  facilities  and  the  establishment  of  tariffs,  as  also  their  adoption  and  application 
as  regards  passengers  who  are  nationals  of  any  one  of  I  beae  Slates,  or  as  regards  goods 
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Doming  from  or  proceeding  to  any  one  of  these  Slates,  do  not  depend  in  the  same  condi- 
I  ions  eh  her  on  I  lie  nationality  of  the  passengers,  on  the  ownership  or  commercial  origin 
of  the  goods,  or  on  the  flag  or  ownership  of  the  vessels,  employed  either  hefore  or  after 
their  transport  by  rail.  Transport  rates  should  be  calculated  in  accordance  with  the 
tariffs  legally  in  force  and  duly  published.  Any  private  agreement  having  as  its  object 
the  granting  of  rebates  to  one  or  several  passengers,  or  to  one  or  several  consignors  or 
consignees,  should  be  expressly  forbidden  and  considered  null  and  void.  Rebates  may, 
however,  be  granted,  provided  they  are  duly  published  and  are  equally  available  to  all 
under  the  same  conditions. 

The  above  recommendations  do  not  prevent  the  existence  and  the  establishment  of 
different  tariffs  for  internal,  import,  export  or  transit  traffic,  based  on  varying  traffic 
conditions  or  on  commercial  competition  between  routes.  Nothing  in  these  recom- 
mendations is  to  be  taken  as  affecting  in  any  way  the  question  of  combined  rail  and  sea 
tariffs. 

6.  That,  without  prejudice  to  the  provisions  of  Article  24  of  the  Covenant  of  the 
League  of  Nations,  in  cases  in  which  existing  conventions  or  the  future  conventions 
contemplated  in  paragraph  4  of  these  recommendations  involve  the  creation  of  Inter- 
national Bureaux,  the  necessary  instructions  should  be  given  for  these  Bureaux  to 
exchange  directly  with  the  League  of  Nations  any  useful  information  relating  to  the 
exercise  of  their  functions  and  to  submit  to  the  League  an  annual  Report. 

7.  The  Conference  recognises  that  in  exceptional  cases  deviations  may  be  made 
from  the  preceding  articles  by  measures  of  a  general  or  particular  character  which  a 
State  is  obliged  to  take  in  case  of  an  emergency  affecting  the  safety  of  the  State  or  the 
vital  interests  of  the  country;  it  being  understood  that  the  principle  of  freedom  of  com- 
munications must  be  observed  to  the  utmost  possible  extent. 
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s ,,  ,,w  SECTION  VIII 

DRAFT  CONVENTION  ON  PORTS  OF  INTERNATIONAL  CONCERN 

( Text  based  on  notes  on  the  deliberations  of  the  Commission  on  the  International  Regime 
of  Ports,  Waterways  and  Railways  of  the  Peace  Conference,  submitted  by  the  Secre- 
tariat for  information.) 

(October  1910.) 


I 

Forts  of  International  Concern. 

Article   I 

The  following  ports  shall  be  deemed  of  international  concern  and  submitted  to  the 
regime  defined  by  the  present  convention. 

Ports  with  or  without  free  zones,  specified  as  such  in  international  treaties  or  agree- 
ments to  which  the  territorial  or  mandatory  State  concerned  is  a  Contracting  Party. 
In  the  absence  of  express  stipulations  to  the  contrary,  included  in  such  treaties  or 
agreements,  the  adoption  of  this  regime  shall  not  imply  any  limitation  of  territorial 
sovereignty. 

II 
Freedom  of  Navigation. 

Article  2 

In  a  port  of  international  concern,  the  subjects,  goods  and  flags  of  all  States  belong- 
ing to  the  League  of  Nations  shall  be  treated  in  every  respect  on  a  footing  of  perfect 
equality,  no  distinction  being  made  between  the  subjects,  goods  and  flags  of  various 
countries  and  those  of  the  country  in  the  territory  of  which  the  port  of  international 
concern  is  situated,  and  no  exclusive  privilege  in  the  matter  of  navigation  shall  be 
accorded  to  companies  or  individuals.  In  particular  the  vessels  of  any  one  of  the 
States  belonging  to  the  League  of  Nations  shall  be  entitled  to  transport  goods  of  any 
description  and  passengers  to  or  from  such  port  under  conditions  which  shall  not  be 
more  onerous  than  those  applied  in  the  case  of  national  vessels;  they  shall  be  treated 
on  a  footing  of  perfect  equality  with  national  vessels  as  regards  port  and  harbour  facil- 
ities and  charges  of  every  description  including  facilities  of  stationing,  loading,  and 
unloading,  and  of  duties  and  charges  of  tonnage,  harbour,  pilotage,  lighthouse,  quar- 
antine and  all  analogous  duties  and  charges  of  whatsoever  nature,  levied  in  the  name 
of  or  for  the  profit  of  the  Government,  public  functionaries,  private  individuals,  corpor- 
ations or  establishments  of  every  kind. 

In  the  event  of  the  territorial  State  in  which  the  port  is  situated  granting  a  prefer- 
ential regime  to  any  State,  this  regime  shall  be  extended  immediately  and  uncondi- 
tionally to  all  the  States  belonging  to  the  League  of  Nations. 

There  shall  be  no  impediment  to  the  movement  of  persons  or  vessels  other  t  han  t  hose 
arising  from  prescriptions  concerning  customs,  police,  sanitation,  emigration  and  immi- 
gration, and  those  relating  to  the  import  and  export  of  prohibited  goods.  Such  regu- 
lations must  be  reasonable  and  uniform  and  must  not  impede  traffic  unnecessarily. 
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Article  3 


The  State  in  the  territory  of  which  a  port  of  international  concern  is  situated  may, 
in  so  far  as  concerns  the  carrying  on  of  coasting  trade,  assimilate  this  port  to  its  other 
ports. 

In  the  absence  of  any  special  Convention,  this  privilege  shall  not  extend  to  the  parts 
of  the  port  of  international  concern  which  shall  be  declared  free. 


Til 
Duties  and  Charges. 

Article  4 

Dues  [varying  according  to  (the  length  of  the  journey)  the  nature  of  cargoes,  and 
the  operations  carried  out  by  ships  during  their  stay  in  port]  (1)  may  be  levied,  under 
the  conditions  of  complete  equality  laid  down  in  Article  2,  on  vessels  using  the  port  of 
international  concern  or  the  approaches  thereto.  They  shall  be  reasonable  and  shall 
be  devoted  solely  to  cover  the  expenses  of  the  ad  ministration,  upkeep  and  improvement 
of  the  port  and  of  the  approaches  thereto,  or  to  defray  the  expenses  incurred  in  the 
interests  of  navigation.  The  schedule  of  such  dues  shall  be  calculated  on  the  basis  of 
these  expenses,  and  shall  be  published  in  the  port. 

Charges  may  also  be  levied  in  the  port,  in  accordance  with  published  schedules, 
for  the  use  of  cranes,  weighing-machines,  elevators,  quays,  warehouses,  etc. 

Article  5 

Sanitary  charges  and  dues  for  services  rendered,  such  as  pilotage,  shall  be  reasonable 
having  regard  to  those  prevailing  either  in  ports  of  the  country  in  whose  territory  the 
port  is  situated  or  in  similar  ports. 

Article  6 

Customs  duties,  local  octroi  dues  or  consumption  taxes  may  be  charged,  in  such 
parts  of  the  port  as  are  not  declared  free,  by  the  country  in  whose  territory  the  port  is 
situated. 


IV 
Works. 

Article  7 

In  the  absence  of  any  special  arrangement  relative  to  the  execution  of  works  for 
maintaining  and  improving  a  port  of  international  concern,  it  shall  be  the  duty  of  the 
territorial  States  to  take  suitable  measures  to  remove  any  obstacle  or  danger  to  navi- 
gation and  to  secure  facilities  for  movement  of  ships  in  the  port. 

Article    8 

In  the  event  of  the  territorial  State  undertaking  works  of  such  a  nature  as  detri- 
mentally to  affect  the  usefulness  of  the  port  of  international  concern,  the  suspension  or 


( 1 )  The  words  between  square  brackets  are  those  in  regard  to  which  a  difference  of  opinion  arose 
in  the  Commission  on  the  International  Regime  of  Ports,  Waterways  and  Railways. 
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abandonment  of  such  works  may  be  enforced  in  the  manner  provided  for  in  Article  15 
below,  due  regard  being  had  to  the  legitimate  interests  of  the  territorial  Stair. 
The  lodging  of  an  appeal  to  the  League  of  Nations  shall  not  be  suspensive. 


V 
Free  Zones 

Article  9 

A  port  of  international  concern,  or  certain  specified  parts  of  such  ports,  may  be 
declared  free. 

Article  10 

The  facilities  granted  for  the  erection  of  warehouses,  for  packing  and  for  unpacking 
goods  sliall  be  in  accordance  with  trade  requirements  for  the  time  being.  All  goods 
allowed  to  be  consumed  in  the  Free  Zone  shall  be  exempt  from  duty,  whether  of  excise 
or  of  any  other  description,  apart  from  the  statistical  duty  provided  for  in  Article  1 1 
below.  It  shall  be  within  the  discretion  of  the  territorial  State  to  permit  or  to  prohibit 
manufacture  within  the  Free  Zone.  There  shall  be  no  discrimination  in  regard  to  any 
of  the  provisions  of  the  present  Article,  either  between  persons  belonging  to  different 
nationalities  or  between  goods  of  different  origin  or  destination. 

Article  11 

No  duties  or  charges,  other  than  those  provided  for  in  Articles  4  and  5  shall  be  levied 
on  goods  arriving  in  the  Free  Zone  or  departing  therefrom,  from  whatever  foreign 
country  they  come  or  for  whatever  foreign  country  they  are  destined,  other  than  a 
statistical  duty  which  shall  not  exceed  1  per  mille  ad  valorem.  The  proceeds  of  this 
statistical  duty  shall  be  devoted  exclusively  to  the  maintenance  of  the  statistical  service 
dealing  with  statistics  relating  to  the  trade  and  shipping  of  the  Free  Zone. 

Article  12 

Import  duties  may  be  levied  on  goods  leaving  the  Free  Zone  for  consumption  in 
the  country  in  which  the  port  is  situated.  Conversely,  export  duties  may  be  levied 
on  goods  coming  from  such  country  and  brought  into  the  Free  Zone.  Import  and 
export  duties  shall  be  levied  on  the  same  basis  and  at  the  same  rates  as  similar  duties 
levied  at  other  Customs  barriers  in  the  country  concerned.  On  the  other  hand,  the 
territorial  State  shall  not  levy  any  import,  export,  or  transit  duties  or  other  duties 
whatsoever  on  goods  carried  by  land  or  water  across  its  territory  to  or  from  the  Free 
Zone  from  or  to  any  other  State. 

The  territorial  State  shall  draw  up  the  necessary  regulations  to  secure  and  guarantee 
such  free  transit  at  least  over  all  the  railways  and  waterways  in  its  territory  normally 
giving  access  to  the  Free  Zone. 

VI 
Administration  of  Ports  of  International  Concern. 

Article  13 

Subject  to  stipulations  to  the  contrary  included  in  special  treaties  or  agreements 
in  which  the  territorial  or  mandatory  State  is  a  contracting  party,  the  administration 
of  a  port  of  international  concern  shall  be  entrusted  to  the  territorial  or  mandatory 
State  concerned. 
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VII 

Policing  of  the  Port. 

Article  14 

Infringements  of  porl  regulations  and  infractions  of  laws  and  regulations  shall  be 
dealt  with  in  accordance  with  the  criminal  law  of  the  territorial  State. 

Differences  of  a  civil  or  commercial  character  which  may  arise  by  reason  of  the  uti- 
lisation of  the  port  shall  also  be  settled  by  the  application  of  the  laws  of  the  territorial 
State. 

Article  15 

Differences  which  may  arise  between  interested  States  with  regard  to  the  utilisation 
of  the  port  and  the  application  of  the  navigation  and  police  regulations  thereol  shall 
be  settled  in  accordance  with  the  conditions  laid  down  by  the  League  of  Nations. 

Article  16 

The  provisions  of  the  present  Convention  shall  in  no  way  affect  the  rights  or  duties 
in  time  of  war  of  belligerents  or  neutrals. 
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SECTION  IX 


RESOLUTION  ON  THE  INTERNATIONAL  REGIME  OF  PORTS 

(Presented  by  the  Secretary- General  for  discussion  in  second  reading.) 

(March  10th,  1921.) 


Preamble. 


The  Commission  of  Enquiry  on  Freedom  of  Communications  and  Transit,  not 
thinking  it  opportune  to  consider  the  conclusion  now  of  a  general  international  Conven- 
tion on  the  regime  of  ports,  feels,  however,  that  the  following  dispositions  should  be 
applied  (with  the  reservation  of  all  other  additional  stipulations  which  might  be  neces- 
sitated in  certain  cases)  to  the  ports  or  parts  of  ports  with  or  without  free  zones,  which 
may  be  placed  under  an  international  regime  or  under  the  authority  of  the  League  of 
Nations,  it  being  thoroughly  understood  that  such  a  regime  can  only  be  applied  in  conse- 
quence of  a  special  act  involving  particularly  the  consent  of  the  State  under  whose  sove- 
reignty or  authority  the  said  port  may  be  placed. 


I 

Provisions  applicable  to  all  Ports  or  parts  of  Ports,  with  or  without  Free  Zones, 

referred  to  in  the  Preamble. 

Article    1 
Freedom  of  Use  of  the  Port  and  Equality  of  Treatment. 

The  subjects,  goods  and  flags  of  all  nations  shall  enjoy  entire  freedom  of  use  of  the 
port,  and,  in  this  connection  and  in  all  respects,  especially  in  what  concerns  the  facilities 
and  charges  of  port  and  quay,  of  every  sort,  including  facilities  of  docking,  of  loading 
and  unloading,  duties  and  charges  in  regard  to  tonnage,  wharfage,  piloting,  lighthouse 
service,  quarantine  and  all  analogous  duties  and  charges  of  every  nature,  levied  in  the 
name  and  for  the  benefit  of  the  government,  of  public  officials,  of  private  contractors, 
of  corporations  or  establishments  of  every  kind,  shall  be  treated  on  a  footing  of  perfect 
equality,  so  that,  in  particular,  no  distinction  shall  be  made  between  the  subjects,  goods 
and  flags  of  the  different  States  and  those  of  the  State  under  whose  sovereignty  or 
authority  the  port  is  placed. 

There  shall  be  no  impediments  to  freedom  of  use  of  the  port  except  those  resulting 
from  dispositions  in  regard  to  customs,  police,  sanitary  provisions,  emigration  or  immi- 
gration, as  well  as  the  import  or  export  of  prohibited  merchandise.  Such  dispositions, 
of  a  reasonable  and  uniform  character,  shall  not  impede  traffic  without  valid  reason. 

Article  2 
Charges. 

All  charges  imposed  'for  the  use  of  the  port  or  for  its  access  or  the  facilities  ottered 
in  the  port  under  the  conditions  of  equality  prescribed  in  the  preceding  article,  shall  be 


—    223     — 

reasonable  in  rate  and  in  the  method  of  collecting  them,  and  shall  be  established  in  such 
a  manner  that  the  total  amount  of  the  charges  shall  not  exceed  in  any  case  the  expenses 
of  the  work  of  construction,  improvement  and  maintenance  or  administration  of  the 
port  and  of  its  approaches,  as  well  as  the  expenses  incurred  in  the  interest  of  the  use 
of  the  port  and  its  approaches,  or  with  a  view  to  the  furnishing  and  developing  of  the 
facilities  offered  in  the  port. 

All  other  charges  than  those  made  by  virtue  of  the  present  article  or  of  Articles  8, 
11  and  12  below,  shall  be  forbidden. 

Article  3 
Works  of  Maintenance  and  Improvement. 

In  default  of  a  special  organisation  relative  to  the  execution  of  the  works  of  main- 
tenance and  improvement,  the  State  under  whose  sovereignty  or  authority  the  port  is 
placed  shall  be  under  obligation  to  take  measures,  as  far  as  need  be,  to  remove  all  imped- 
iments or  dangers  to  navigation  and  to  assure  facility  of  operation  of  the  vessels  in 
the  port. 

Article  4 

Works  dangerous  to  the  use  of  the  Port. 

The  State  under  whose  sovereignty  or  authority  the  Port  is  placed  shall  be  under 
obligation,  in  al  cases,  not  to  undertake  any  works  of  a  nature  to  injure  the  facilities 
for  use  of  the  port  or  its  approaches. 

Article  5 
Administration. 

Except  in  case  of  special  stipulations,  the  Stale  which  exercises  sovereignty  or 
authority  over  the  port  shall  be  responsible  for  the  administration  of  the  port. 

Article  6 
Jurisdiction. 

Except  in  case  of  special  stipulations,  the  competent  jurisdiction  in  administrative, 
civil,  commercial  or  criminal  matters  shall  be  the  jurisdiction  of  the  State  which  exer- 
cises sovereignty  or  authority  over  the  port. 


II 

Provisions  applicable  only  in   Unfreed  Zones 
of  Ports  or  parts  of  Ports  referred  to  in  the  Preamble  (1). 

Article  7 
Coasting  Trade. 

The  State  under  the  sovereignty  or  authority  of  which  the  port  is  placed  may,  in 
so  far  as  concerns  the  carrying  on  of  small  coasting  trade,  assimilate  the  port  to  its 
other  ports. 

Article  8 

Customs  Duties,  etc. 

All  customs  duties,  local  tolls  or  consumers'  taxes. imposed  upon  the  import  or 
export  of  merchandise  through  a  port  submitted  to  the  international  regime  shall  be 


(1)  The  free  zone  may  comprise  a  fraction  or  the  whole  of  the  port,  or  part  of  the  port,  subject 
to  the  international  regime. 
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the  same  whether  the  flag  of  the  vessel  or  boat  which  has  effected  or  is  to  elfect  the 
transport  be  the  flag  of  the  State  exercising  sovereignty  or  authority  over  the  Port  or 
any  other  flag.  Except  in  case  of  an  exceptional  cause  reasonably  justifying  a  dero- 
gation because  of  economic  necessity,  these  duties  shall  be  established  upon  the  same 
basis  and  at  the  same  rates  as  similar  duties  applied  to  the  other  customs  frontiers  of 
the  interested  State,  and  all  facilities  which  may  be  granted  by  this  State  upon  other 
land  or  water  routes  or  in  other  ports  for  the  import  and  export  of  merchandise  shall 
also  be  granted  to  import  or  export  through  the  port  subject  to  the  international  regime. 


Ill 

Provisions  applicable  only  to  Free  Zones  of  Ports  or  parts  of  Ports 
referred  to  in  the  Preamble  (1). 

Article  9 
General  Regime  of  Free  Zones. 

The  facilities  accorded  for  the  construction  or  use  of  storehouses,  as  well  as  for  the 
packing  and  unpacking  of  merchandise  shall  be  in  conformity  with  the  commercial 
conditions  of  the  time.  Every  product  whose  consumption  shall  have  been  authorised 
in  the  free  zone  shall  be  exempt  from  customs,  excise  or  other  duties  of  any  nature 
except  those  provided  for  in  Article  11  below.  The  State  under  whose  sovereignty  or 
authority  the  port  is  placed  shall  have  the  right  to  authorise  or  forbid  power  installa- 
tions in  the  free  zone. 

Article  10 
Coasting  Trade. 

Except  in  case  of  special  stipulations,  the  State  under  whose  sovereignty  or  autho- 
rity the  port  is  placed  may  not  assimilate  the  free  zone  of  the  port  to  its  other  ports  in 
matters  concerning  the  exercise  of  small  coasting  trade. 

Article  11 
Statistics  Tax. 

No  duty  or  tax,  other  than  as  provided  in  Article  2,  shall  be  imposed  on  products 
upon  their  entrance  into,  or  exit  from,  the  free  zone.  Whatever  the  foreign  country 
from  which  they  come  or  for  which  they  may  be  destined,  except  a  statistics  tax 
which  shall  not  exceed  similar  duties  levied  in  other  ports  of  the  State  under  whose 
sovereignty  or  authority  the  port  subject  to  international  regime  is  placed,  and  shall 
not  exceed  1  per  mille  ad  valorem  in  any  case. 

Art  cli;   1 2 
Collection  of  Duties. 

The  duties  provided  for  in  Article  8  above  may  be  collected,  under  the  conditions 
fixed  in  the  said  article,  upon  merchandise  coming  from  the  free  zone,  at  the  time 
of  its  entry  into  the  territory  under  whose  sovereignty  or  authority  the  port  is 
placed,  as  well  as  upon  merchandise  destined  for  the  free  zone,  upon  its  departure 
from  the  territory  of  the  State  under  whose  sovereignty  or  authority  the  port  is 
placed. 


( 1 )  The  free  zone  may  comprise  a  fraction  or  the  whole  of  the  port  or  part  of  a  port  subject  to 
the  international  regime. 
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Article  13 
Transit. 

The  persons,  merchandise,  vessels,  boats,  cars,  wagons  or  other  means  of  transport, 
going  to  or  from  I  lie  free  zone  and  crossing  the  territory  of  the  State  under  whose  sover- 
eignly or  authority  the  port  is  placed  shall  be  considered  in  transit  across  the  said 
State  if  going  to  or  from  the  territory  of  any  other  Stale. 


IV 
Interpretation  —  Disputes. 

Article  14 
Application  of  the  Present  provisions  in  time  of  War. 

These  provisions  do  not  in  any  wise  detract  from  the  rights  and  duties  of  belliger- 
ents and  neutrals  in  time  of  war. 

Article   15 
Settlement,  of  Differences. 

All  differences  which  may  arise  between  interested  States  relative  to  the  interpre- 
tation and  application  of  these  provisions,  as  well  as,  in  a  general  way,  all  differences 
between  interested  States  relative  to  the  use  of  the  port,  shall  be  first  brought  before 
the  International  Commission  entrusted  with  the  administration  of  the  port,  should 
such  a  Commission  have  been  instituted ;  if  no  International  Commission  exists,  and 
also  if  the  conclusions  of  this  Commission  should  not  be  accepted  by  one  of  the  States, 
each  interested  State  may  appeal  to  the  Permanent  Court  of  International  Justice, 
under  the  conditions  and  according  to  the  procedure  which  will  be  provided  by  the 
League  of  Nations. 

All  differences  relative  to  the  execution  of  works  injurious  to  the  facility  of  use  of 
the  port  and  its  approaches,  shall  have  the  benefit  of  emergency  procedure  and  may  be 
the  subject  of  a  provisional  finding  and  judgment  of  the  International  Commission  and 
the  Permanent  Court  of  International  Justice,  which  may  prescribe  the  suspension 
or  the  immediate  suppression  of  the  said  works,  without  prejudice  to  the  final  findings 
and  judgment  in  regard  to  the  basis  of  litigation. 


15 


SECTION  X 

RESOLUTION   RELATIVE  TO  AN  INTERNATIONAL  REGIME 

FOR  PORTS 

(Text  prepared  by  the  Commission  of  Enquiry  and  submitted  to  the  Conference.) 


Preamble. 

(See  ?.  231.)  The  Commission  of  Enquiry  on  Freedom  of  Communications  and  Transit,  while 

it  does  not  consider  the  moment  opportune  to  envisage  the  conclusion  of  a  General 
International  Convention  on  the  regime  of  ports,  nevertheless  is  of  opinion  that  the 
following  provisions  should  be  applied  (subject  to  such  additional  stipulations  as  may 
be  necessary  in  any  particular  case),  to  the  ports  or  parts  of  ports,  with  or  without  free 
zones,  which  may  be  placed  under  the  authority  of  the  League  of  Nations,  or  under  an 
international  regime,  it  being  clearly  understood  that  such  a  regime  can  only  be  applied 
in  consequence  of  a  special  act  involving,  in  particular,  the  consent  of  the  Slate  under 
whose  sovereignty  or  authority  the  said  port  might  be  situated. 


I 

Provisions  applicable  to  all  Ports  or  parts  of  Ports,  with  or  without  Free  Zones, 

referred  to  in  the  Preamble. 

Article  1 
Freedom  to  use  the  Port,  and  Equality  of  Treatment. 

(See  p.  231.)  The  subjects,  property  and  flags  of  all  nations  shall  enjoy  complete  freedom  in  the 

use  of  the  port.  In  this  connection  and  in  all  respects,  they  shall  be  treated  on  a 
footing  of  absolute  equality  particularly  as  regards  port  facilities  and  charges  of  every 
description,  including  facilities  for  stationing,  loading  and  unloading,  and  tonnage, 
harbour,  pilotage,  lighthouse,  and  quarantine  duties  and  charges,  levied  in  the  name  of, 
and  for  the  profit  of,  the  Government,  public  authorities,  private  individuals  or  com- 
panies, corporations  or  establishments  of  whatever  kind.  In  particular,  no  distinctiou 
shall  be  made  between  the  subjects,  property  and  flags  of  the  different  States  and  those 
of  the  State  under  whose  sovereignty  or  authority  the  port  is  situated. 

There  shall  be  no  restrictions  to  the  free  use  of  the  port  other  than  those  arising 
from  regulations  concerning  customs,  police,  public  health,  emigration  or  immigration, 
or  the  import,  or  export  of  prohibited  goods.  Such  regulations  must  be  reasonable 
and  uniform,  and  must  not  impede  traffic  unnecessarily. 

Article  2 
Charges  for  Services  Rendered. 

All  charges  imposed  for  the  use  of  the  port  or  of  the  approaches  thereto  or  of  the 
facilities  afforded  in  it  shall  be  levied  under  the  conditions  of  equality  prescribed  in 
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Article  1,  and  shall  be  reasonable,  having  regard  to  the  expenses  incurred  in  the  first 
cost,  improvement,  upkeep  and  administration  of  the  port  and  of  the  approaches 
thereto,  or  in  the  interests  of  their  users.  The  tariff  of  these  charges  shall  be  posted 
up  in  every  such  port. 

Subject  to  the  provisions  of  Articles  8,  11  and  12,  all  other  dues  and  charges  are 
prohibited. 

Article  3 

Works  of  Upkeep  and  Improvement. 

In  the  absence  of  any  special  organisation  for  carrying  out  works  of  upkeep  and 
improvement,  it  shall  be  the  duty  of  the  State  under  whose  sovereignty  or  authority 
the  port  is  situated  to  take  suitable  measures  to  remove  any  obstacle  or  danger  to  navi- 
gation and  to  facilitate  the  carrying  out  of  the  necessary  operations  by  vessels  in  the 
port. 

Article  4 

Works  dangerous  to  the  use  of  the  Port. 

The  State  under  whose  sovereignty  or  authority  the  port  is  situated,  shall  be  bound 
in  every  case  not  to  undertake  any  works  liable  to  prejudice  the  free  use  of  the  port 
or  of  the  approaches  thereto. 

Article  5 

A  dm  in  istrat  ion. 

Subject  to  any  special  provisions  to  the  contrary,  the  Stale  which  exercises  sove-    (Seep.  231.) 
reignty  or  authority  over  the  port  shall  be  responsible  for  its  administration. 

Article  6 

Jurisdiction. 

Subject  to  any  special  provisions  to  the  contrary,  the  competent  jurisdiction  in 
administrative,  civil,  commercial  or  penal  matters  shall  be  that  of  the  State  which 
exercises  sovereignty  or  authority  over  the  port. 


II 

Provisions  applicable  only  in  the  Zones  which  are  not  free  of  Ports  or  parts 
of  Ports  referred  to  in  the  Preamble  (1). 

Article  7 
National  Coasting  Trade. 

Subject  to  any  special  provisions  to  the  contrary,  the  State  under  whose  sovereignty    (See  p.  231.) 
or  authority  the  port  is  situated  may,  as  regards  national  maritime  coasting  trade, 
assimilate  the  port  to  its  other  ports. 

Article  8 
Customs  Duties,  etc. 

All  customs,  local  octroi  or  consumption  duties  levied  on  imports  or  exports  through    (See  p,  232.) 
a  port  which  is  subject  to  the  international  regime  must  be  uniform,  irrespective  of 


(1)  The  free  zone  may  comprise  a  part  or  the  whole  of  the  port,  or  of  the  part  of  the  port  subject 
to  international  regime. 
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whether  the  vessel  which  effected  or  is  to  effect  the  transport  flies  the  flag  of  the  State 
exercising  sovereignty  or  authority  over  the  port,  or  any  other  flag.  In  the  absence 
of  special  circumstances  reasonably  justifying  an  exception  on  account  of  economic 
needs,  these  duties  shall  be  fixed  on  the  same  basis  and  at  the  same  rates  as  similar 
duties  applied  at  the  other  customs  frontiers  of  the  State  concerned,  and  all  facilities 
which  might  be  accorded  by  such  State  over  other  land  or  water  routes  or  in  other  ports 
for  imports  and  exports  shall  be  equally  accorded  to  imports  and  exports  through  the 
port  subject  to  the  international  regime. 


Ill 

Provisions  applicable  only  in  Free  Zones  of  Ports  or  parts  of  Ports  referred 

to  in  the  Preamble  (1). 

Article  9 
General  regime  of  Free  Zones. 

The  facilities  granted  for  the  erection  or  use  of  warehouses,  as  also  for  packing  and 
unpacking  goods,  shall  be  in  accordance  with  trade  requirements  for  the  time  being. 
All  goods  allowed  to  be  consumed  in  the  free  zone  shall  be  exempt  from  custom,  excise, 
and  all  other  duties  of  whatever  description,  with  the  exception  of  the  statistical  duty 
provided  for  in  Article  11  below.  It  shall  be  within  the  discretion  of  the  State  under 
whose  sovereignty  or  authority  the  port  is  situated  to  permit  or  prohibit  manufacture 
within  the  free  zone. 

Article  10 
National  Coasting  Trade. 

'See  p.  232 )  Subject  to  any  special  provisions  to  the  contrary,  the  State  under  whose  sovereignty 

or  authority  the  port  is  situated  may  not,  in  case  of  the  reservation  of  national  mari- 
time coasting  trade,  assimilate  the  free  zone  of  the  port  to  its  other  ports. 

Article  11 
Statistical  Duly. 

(Seep.  232.)  No  duties  or  charges  other  than  those  provided  for  in  Article  2  shall  be  levied  on 

goods  entering  or  leaving  the  free  zone,  irrespective  of  the  foreign  country  from  which 
they  come  or  for  which  they  are  destined,  other  than  a  maximum  statistical  duty  of 
1  per  mille  ad  valorem,  which  shall  be  devoted  exclusively  to  defraying  the  expenses  of 
compiling  statements  of  the  traffic  of  the  port. 

Article  12 
Collection  of  Duties. 

The  duties  provided  for  in  Article  8  above  may  be  levied  under  the  conditions  estab- 
lished in  the  said  article,  upon  goods  despatched  from  the  free  zone,  at  the  time  of 
their  import  into  the  territory  of  the  State  under  whose  sovereignty  or  authority  the 
port  is  situated  as  well  as  upon  goods  destined  for  the  free  zone,  upon  their  export 
from  the  territory  of  the  State  under  whose  sovereignty  or  authority  the  port  is 
situated. 


(1)  The  free  zone  may  comprise  a  part  or  the  whole  of  the  port,  or  of  the  part  of  the  port 
subject  to  international  regime. 
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Article  13 
Transit. 

Persons,  goods,  mails  and  postal  parcels,  vessels,  coaching  and  goods  stock,  or  other    (See  p.  232.) 
means  of  transport,  proceeding  from  or  to  the  free  zone  and  crossing  the  territory  of 
the  State  under  whose  sovereignty  or  authority  the  port  is  situated  shall  be  considered 
in  transit  across  the  said  State  if  proceeding  from  or  to  the  territory  of  any  other  State. 


IV 
I  nterpretatio  11 — D  isputes. 

Article  14 
Application  of  the  present  provisions  in   Time  of  War. 

The  present  stipulations  shall  be  valid  in  time  of  war  in  the  greatest  measure  com-    (See  p.  232.) 
patible  with  the  rights  and  obligations  of  belligerents  and  neutrals. 

Article  15 

Relationship  of  the  present  obligations  to  the  other  obligations  of  the  Members  of  the 

League  of  Nations. 

The  present  Convention  does  not  impose  on  any  of  the  High  Contracting  Parties 
any  obligation  which  would  conflict  with  its  right  and  obligation  as  a  Member  of  the 
League  of  Nations. 

Article  16 

Settlement  of  Disputes. 

Disputes  as  to  the  interpretation  and  application  of  these  provisions,  as  well  as,  in 
general,  as  to  the  use  of  the  port,  shall  be  brought  in  the  first  instance  before  the  Inter- 
national Commission  responsible  for  the  administration  of  the  port,  where  such  a  Com- 
mission exists;  should  no  such  International  Commission  exist,  or  should  its  decisions 
prove  unacceptable  to  any  one  of  the  States,  any  interested  State  may  bring  the  matter 
before  the  Permanent  Communications  and  Transit  Committee  of  the  League  of  Nations 
and  may  ultimately  appeal  within  such  period  as  may  be  prescribed,  to  the  Permanent 
Court  of  International  Justice,  under  the  conditions  provided  for  in  the  Resolutions  of 
the  Assembly  of  the  League  of  Nations,  dated...,  and  in  the  scheme  for  the  organisation 
of  the  General  Communications  and  Transit  Conference  and  of  the  Permanent  Com- 
munications and  Transit  Committee  adopted  by  the  General  Communications  and 
Transit  Conference  on... 

These  disputes  shall,  in  cases  of  urgency,  be  accorded  an  accelerated  procedure,  the 
International  Commission,  the  Permanent  Communications  and  Transit  Committee 
and  the  Permanent  Court  of  International  Justice  having  the  power,  without  prejudice 
to  the  final  conclusion,  opinion  and  judgment  on  the  basic  cause  of  dispute,  of  pro- 
nouncing a  provisional  conclusion,  opinion  and  judgment  to  the  extent  of  prescribing 
any  provisional  measures  designed  in  particular  to  restore  the  facilities  for  the  free  use 
of  the  port  which  existed  before  the  act  or  occurrence  which  gave  rise  to  the  dispute. 


ANNEX    TO    SECTION    X 

REPORT  ON   THE   DRAFT   RESOLUTION 
RELATIVE  TO  AN   INTERNATIONAL  REGIME  FOR  PORTS 


(i) 


(Presented  to  the  General  Communications  and  Transit  Conference 
by  the  Commission  of  Enquiry.) 


By  their  Resolution  dated  13th  of  February,  the  Council  of  the  League  of  Nations 
invited  the  Commission  of  Enquiry  on  Freedom  of  Communications  and  Transit  to 
draw  up,  with  a  view  to  its  submission  to  the  future  Permanent  Communications  Organ- 
isation, that  is  to  say,  to  the  General  Conference,  a  Convention  on  Ports  similar  to  the 
Conventions  on  Freedom  of  Transit  and  on  the  International  Regime  of  Waterways. 

The  Commission,  whilst  recognising  that  a  Convention  of  this  sort  is  undoubtedly 
desirable  if  the  principle  of  Freedom  of  Communications  is  to  be  assured  throughout 
its  field  of  application,  nevertheless  decided  to  postpone  the  study  of  it,  and  merely  to 
transmit  to  the  General  Conference  a  draft  standard  statute  for  certain  ports  for  adop- 
tion  by  the  Conference  in  the  form  of  a  "Recommendation"  to  the  Members  of  the 
League  of  Nations.. 

The  preparation  of  a  Convention  on  Ports  presents  inherent  difficulties.  A  General 
Convention  on  Ports,  that  is  to  say,  one  which  could  be  applied  to  all  national  ports, 
and  which  the  Belgian  delegation  even  went  so  far  as  to  propose,  during  the  course  of 
the  discussion,  appeared  to  the  Commission  to  risk  opening  up,  directly  or  indirectly, 
problems  the  solution  of  which,  from  the  international  standpoint,  does  not  appear 
of  immediate  urgency  or  necessity.  If,  on  the  contrary,  the  Convention  confined  itself 
to  laying  down  a  regime  for  ports  recognised  as  international,  there  would  remain  the 
task  of  identifying  these,  which  could  be  done  either  by  a  geographical  enumeration 
attached  to  the  Convention  in  the  form  of  an  annex,  or  by  a  general  definition.  The 
former  method  would  certainly  have  given  rise  to  interminable  discussions  between 
States,  and,  as  to  a  general  definition,  unless  it  were  laid  down  simply  that  all  ports 
situated  on  an  international  river  system  were  to  be  considered  as  falling  within  the 
scope  of  the  definition  (a  somewhat  unnecessary  provision,  since,  for  these  classes  of 
ports,  certain  guarantees  are  already  included  in  the  Convention  on  the  International 
Regime  of  Waterways)  it  seemed  impossible  to  find  a  satisfactory  criterium.  Neither 
the  volume  of  traffic,  nor  the  fact  of  constituting  the  normal  outlet  of  land-locked  coun- 
tries, nor  the  relative  importance  of  national  and  foreign  interests,  as  regards  the  com- 
merce dealt  with  in  the  port,  was  capable  of  providing  the  basis  of  an  accurate  definition 
analogous  to  that  given  of  international  waterways. 

The  present  "Recommendation"  is  intended  to  apply  exclusively  to  ports  placed 
under  the  authority  of  the  League  of  Nations,  and  to  ports  placed  in  virtue  of  special 
acts  under  an  international  regime.  It  would  be  sufficient,  in  this  case,  for  these  arts 
to  comprise  or  to  make  allusion  to  the  whole  or  part  of  the  proposed  text;  their  drawing 
up  would  be  thereby  greatly  facilitated.  Further,  the  suggested  regime  has  been 
conceived  in  such  a  way  that  it  does  not  impose  on  any  State  obligations  which  cannot 
be  reconciled  with  its  national  interests.  It  is  to  be  hoped  that  when  it  has  been  put 
into  practice  in  the  ports  referred  to  above,  the  Members  of  the  League  of  Nations  will 
be  led  gradually  to  apply  it  of  their  own  accord  to  certain  or  all  of  their  ports. 

The  following  observations  are  suggested  by  the  text  which,  broadly  speaking,  pro- 
poses to  assure  in  international  ports,  whether  "free"  or  otherwise,  freedom  in  the  use 


(1)  This  Report  forms  part  of  the  preliminary  documents  for  the  General  Communications  and 
Transit  Conference  [Green  Book). 
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nl  the  port,  equality  of  flags,  and  the  avoidance  of  any  fiscal  or  technical  measures 
which  would  bead,  by  placing  the  international  port  in  an  unfavourable  position  vis- 
a-vis to  competing  national  ports,  directly  to  impair  the  freedom  in  the  use  of  the  port. 

Preamble.  —  The  "special  acts"  referred  to  in  the  preamble  entail  in  particular 
the  co.isent  of  the  State  under  whose  sovereignty  or  authority  the  port  is  situated. 
The  expression  "in  particular"  indicates  that  it  must  not  be  taken  for  granted  that  this 
consent  is  invariably  sufficient  of  itself. 

In  the  same  way,  if  the  sovereignty  and  authority  under  which  the  port  is  situated 
are  shared  by  various  States,  it  is  for  these  States  to  agree  among  themselves,  if  neces- 
sary, as  regards  the  application  of  the  regime.  The  interpretation  of  the  words  "sove- 
reignty and  authority"  is  the  same  as  in  the  Convention  on  Freedom  of  Transit  (1). 

Article  1.  —  Freedom  to  use  the  port  must  be  understood  as  freedom  of  commer- 
cial use.  The  subjects  of  other  nations  are  not  thereby  entitled  to  evade  either  police 
or  special  administrative  regulations  applicable  to  foreigners,  or  any  regulations  based 
on  the  constitution  of  the  port,  but  the  subjects,  property  and  goods  of  every  nation 
shall  enjoy  complete  freedom  as  users  of  the  port,  of  its  equipment  and,  generally 
speaki.ig,  of  everything  appertaining  to  its  use  as  a  port. 

The  Commission  was  unanimous  in  considering  it  desirable  that  the  flags  of  vessels 
belonging  to  any  State  not  possessing  a  sea-coast  should  be  recognised  in  the  Ports 
referred  to  in  the  Resolution  when  they  are  registered  in  one  place  situated  in  its  terri- 
tory selected  as  the  port  of  registration  for  such  vessels,  but  did  not  consider  it  necessary 
to  insert  a  special  provision  to  this  effect  in  the  Resolution  in  view  of  the  fact  that  a 
special  Convention  is  proposed  with  the  object  of  settling  the  question  in  a  general 
manner  (2). 

•  The  Swiss  delegation  had  proposed  that  the  ports  referred  to  in  the  Resolution  should 
likewise  serve  as  places  of  registration  for  the  vessels  of  the  said  States,  but  certain 
delegations  being  of  opinion  that  this  solution  persented  insuperable  difficulties,  the 
Commission  decided  not  to  deal  with  the  question  in  the  Resolution. 

Equality  between  all  nations  does  not  in  any  way  prevent  special  concessions  being 
granted  to  companies  or  individuals  of  any  particular  nationality,  providing  that  dis- 
crimination between  such  companies  or  individuals  of  different  nationality  be  based 
on  the  same  principle  as  the  discrimination  applied  as  between  national  companies  and 
individuals  where  the  same  concessions  are  concerned. 

The  delegation  of  "authority"  to  a  State,  a  port,  or  part  of  a  port  does  not  affect 
the  equality  prescribed  in  this  article.  In  such  a  case,  the  coneessionnaire  State  is 
responsible  for  the  application  of  such  equality  in  so  far  as  the  utilisation  of  the  said 
port  or  part  of  a  port  is  concerned. 

Article  5.  —  The  word  "responsability"  has  been  chosen  in  view  of  the  cases  in 
which  the  administration  may  not  be  exercised  directly  by  a  State,  but  through  the 
medium  of  local  organisations,  coneessionnaire  companies,  etc. 

Article  7.  —  The  Japanese  delegation  proposed  the  suppression  of  this  article. 
On  the  other  hand,  the  Polish  delegation  proposed  that  it  be  applied  also  to  the  cases 
referred  to  in  Article  10  where  the  contrary  solution  had  hften  the  one  adopted. 

The  Belgian,  Dutch,  Greek,  Japanese  and  Portuguese  delegations  maintained  thai 
the  principle  of  Freedom  of  Communications  should  involve  the  abolition,  or  at  least 
the  limitation  of  the  right  to  reserve  the  national  maritime  coasting  trade.  The  Chinese 
French,  Italian,  Polish,  Roumanian,  Serb-Croat-Slovene,  and  Spanish  delegations,  on 
the  other  hand,  considered  that  a  reservation  of  this  kind  in  no  wise  restricted  freedom 
of  international  communications,  and  was  therefore  admissible. 

M'ter  discussion,  the  Commission  decided  that  there  was  no  occasion  here  to  settle 
the  general  question,  and  that  the  discussion  had  proved  that  the  exact  meaning  of 


(1)  See  Verbatim  Records  and  Text  relating  to  the  Convention  on  Freedom  of  Transit,  p.  286. 

(2)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  the  Regime  of  Navigable  Water- 
ways of  International  Concern  and  the  declaration  recognising  the  right  to  a  Flag  of  States  having  no 
Sea-Coast.  Part  IV. 
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the  words  "national  maritime  coasting  trade"  was  quite  indefinite  whenever  these 
words  were  applied  to  the  whole  of  a  country,  particularly  when  it  is  a  question  of  a 
country  whose  shores  are  bathed  by  several  seas  or  which  possesses  colonies,  protec- 
torates, etc.  It  was  decided  therefore  to  reserve  completely  the  general  principle  and 
merely  to  express  the  wish  that  the  study  of  the  definition-  and  the  regime  of  the  national 
maritime  coasting  trade  should  be  undertaken  with  the  least  possible  delay,  with  the 
assistance  of  the  competent  maritime  authorities. 

Article  8.  —  Article  8  is  intended  in  particular  to  prevent  a  State  exercising  sove- 
reignty or  authority  over  an  international  port,  and  possessing  national  ports  which 
are  in  competition  with  such  port,  from  placing  the  international  port  in  an  unfavour- 
able position  by  means  of  special  customs  or  other  duties.  The  "special  circumstances 
reasonably  justifying  an  exception  on  account  of  economic  needs"  invisage  countries 
of  a  considerable  compass,  owning  ports  affected  by  a  great  diversity  of  economic  condi- 
tions. For  example,  Russia  allowed  goods  to  enter  ports  on  the  Murman  coast  free  of 
customs  duties  during  certain  months  of  the  year  because  these  ports  were  only  acces- 
sible for  a  few  months  in  the  year;  and  it  would  be  unreasonable  to  expect  Russia  to 
extend  the  same  measures  to  an  international  port  situated,  for  example,  on  the  Black 
Sea. 

The  words  ".customs  frontiers"  of  the  States  concerned  constitute  an  exception  to 
the  principle  laid  down  in  the  commentary  on  the  Convention  on  Freedom  of  Transit, 
according  to  which  a  frontier  referred  to  is  the  political  frontier.  Obviously  the  words 
"customs  frontiers"  will  be  replaced  for  each  port  by  the  geographical  definition  of  its 
frontiers,  and  in  those  cases  in  which  the  country  concerned  exercises  a  protectorate, 
a  mandate,  etc.,  any  difficulties  whith  may  arise  must  be  solved  individually. 

Article  10.  —  The  State  under  whose  sovereignty  or  authority  the  international 
port  is  situated  may  not  reserve  to  itself  the  national  maritime  coasting  trade  between 
one  of  its  national  ports  and  the  free  zone  of  an  international  port. 

This  free  zone  will  not  infrequently  be  established  in  favour  of  traffic  proceeding 
from  or  to  a  land-locked  State,  and  from  this  point  of  view  ought  to  be  considered  as 
ex-territorial.  A  similar  principle  underlies  all  the  provisions  applicable  only  to  free 
zones,  and  designed  to  enable  States  not  possessing  access  to  the  sea  to  find  in  such 
free  zones  normal  facilities  for  their  traffic  in  accordance  with  the  commercial  require- 
ments for  the  time  being. 

Article  11.  —  Article  11,  as  also  other  articles  in  this  section  reproduce  the  regime 
for  free  zones  operative  in  German  ports. 

Article  13.  —  Article  13,  which  relates  to  transit,  applies  the  above-mentioned 
principle  of  commercial  ex-territoriality  ot  the  free  zone. 

Articles  14  and  16.  — The  commentary  on  these  articles  is  identical  with  that  on 
the  corresponding  articles  (13,  14,  15  and  16)  of  the  Convention  on  Freedom  of  Tran- 
sit (1). 


( 1 )  See  Verbatim  Records  and  Texts  relating  to  the  Coin  enlion  on  Freedom  of  Transit,  ]i|t.  2'Jo  ami 
294. 


SECTION  XI 

DRAFT  RESOLUTION 
RELATIVE  TO  AN  INTERNATIONAL  REGIME  FOR  PORTS 

(Text  proposed  by  the  Sub- Committee  on  Ports 
and  submitted  to  the  Committee  on  Navigable  Waterways.) 


Preamble 

The  General  Conference  on  Freedom  of  Communications  and  Transit,  while  it  does 
not  consider  the  moment  opportune  to  envisage  the  conclusion  of  a  General  Interna- 
tional Convention  on  the  .Regime  of  Ports,  nevertheless  is  of  opinion  that  the  following 
provisions  should  be  applied  (subject  to  such  additional  stipulations  as  may  be  neces- 
sary in  any  particular  case),  to  the  ports  or  parts  of  ports,  with  or  without  free  zones, 
which  may  be  placed  under  an  international  regime,  it  being  clearly  understood  that 
such  a  regime  can  only  be  applied  in  consequence  of  a  special  act  involving,  in  parti- 
cular, the  consent  of  the  State  under  whose  sovereignty  or  authority  the  said  port  might 
be  situated. 

I 
General  Provisions. 

Article    1 
Freedom  to  use  the  Port  and  Equality  of  Treatment. 

The  subjects,  property  and  flags  of  all  nations  shall  enjoy  complete  freedom  in  the 
use  of  the  port.  In  this  connection  and  in  all  respects  they  shall  be  treated  on  a  footing 
of  absolute  equality,  particularly  as  regards  port  facilities  and  charges  of  every  des- 
cription, including  facilities  for  stationing,  loading  and  unloading,  and  tonnage,  harbour, 
pilotage,  lighthouse,  and  quarantine  duties  and  charges,  levied  in  the  name  of,  and  for 
the  profit  of,  the  Government,  public  authorities,  private  individuals  or  companies, 
corporations  or  establishments  of  whatever  kind.  In  particular,  no  distinction  shall 
be  made  between  the  subjects,  property  and  flags  of  the  different  States  and  those  of 
the  State  under  whose  sovereignty  or  authority  the  port  is  situated. 

There  shall  be  no  restrictions  to  the  free  use  of  the  port  other  than  those  arising  from 
regulations  concerning  customs,  police,  public  health,  emigration  or  immigration,  or 
the  import  or  export  of  prohibited  goods.  Such  regulations  must  be  reasonable  and 
uniform,  and  must  not  impede  traffic  unnecessarily. 

Article  2 
Charges  for  Services  Rendered. 

All  charges  imposed  for  the  use  of  the  port  or  of  the  approaches  thereto  or  of  the 
facilities  afforded  in  it  shall  be  levied  under  the  conditions  of  equality  prescribed  in 
Article  1,  and  shall  be  reasonable,  having  regard  to  the  expenses  incurred  in  the  first 
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cost,  improvement,  upkeep  ami  administration  of  the  port  and  of  the  approaches 
thereto,  or  in  the  interests  of  their  users.     The  tariff  of  these  charges  shall  be  posted 

up  in  every  such  porl. 

Subject  to  the  provisions  of  Articles  8  and  11,  all  other  dues  and  charges  are  pro- 
hibited. 

Article  3 

Works  of  Upkeep. 

In  the  absence  of  any  special  organisation  for  carrying  out  works  q£  upkeep  and 
improvement,  it  shall  be  the  duty  of  the  State  under  whose  sovereignty  or  authority 
the  port  is  situated  to  take  suitable  measures  to  remove  any  obstacle  or  danger  to  navi- 
gation and  to  facilitate  the  carrying  out  of  the  necessary  operations  by  vessels  in  the 
port. 

Article  4 

Works  Dangerous  to  the  Use  of  the  Purl. 

The  State  under  whose  sovereignty  or  authority  the  port  is  situated  may  undertake 
all  works  calculated  to  facilitate  the  use  of  the  port  or  the  approaches  thereto.  It  shall 
not  be  obliged  to  suspend  such  works  unless  it  is  proved  that  they  are  likely  to  interfere 
with  the  facilities  for  using  the  port  or  its  approaches. 

It  shall  also  be  permitted  to  undertake  works  intended  for  territorial  defence,  care 
being  taken,  as  far  as  possible,  to  avoid  obstructions  or  dangers  to  navigation. 

Article  5 
Administration. 

Subject  to  a.iy  special  provisions  to  the  contrary,  the  Stale  which  exercises  Bove- 
reigity  or  authority  over  the  port  shall  be  responsible  for  its  administration. 

Article  6 
Jurisdiction. 

Subject  to  any  special  provisions  to  the  contrary,  the  competent  jurisdiction  in 
administrative,  civil,  commercial  or  penal  matters  shall  be  that  of  the  State  which 
exercises  sovereignty  or  authority  over  the  port. 


II 

Provisions  applicable  only  to  Zones  which  are  not  free  of  Ports  or  parts  of  Ports  referred 

to  in  the  Preamble. 

Article  7 
National  Coasting  Trail/'. 

The  State  under  whose  sovereignty  or  authority  the  port  is  situated  may,  as  regards 
national  maritime  coasting  trade,  assimilate  the  port  to  its  other  ports. 

Article  8 

Customs  Duties,  etc. 

All  customs,  local  octroi  or  consumption  duties  and  accessory  charges  levied  on 
imports  or  exports  through  a  port  which  is  subject  to  the  international  regime  must  be 
uniform,  irrespective  of  whether  the  vessel  which  effected  or  is  to  effect  the  transport 
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flics  the  flag  of  the  State  exercising  sovereignty  or  authority  over  the  port,  or  any  other 
flag.  In  the  absence  of  special  circumstances  reasonably  justifying  an  exception  on 
account  of  economic  needs,  the  customs  duties  shall  be  those  of  the  tariffs  applied  at 
the  other  customs  frontiers  of  the  State  concerned,  and  all  facilities  which  might  be 
accorded  by  such  State  over  other  land  or  water  routes  or  in  other  ports  for  imports 
and  exports  shall  be  equally  accorded  to  imports  and  exports  through  the  port  subject 
to  the  international  regime. 

Ill 

Provisions  applicable  only  to  free  Zones  of  Ports  or  parts  of  Ports  referred 

to  in  the  Preamble  (1). 

Article  9 
General  Regime  of  Free  Zones. 

The  facilities  granted  for  the  erection  and  use  of  warehouses,  as  also  for  packing  and 
unpacking  goods,  shall  be  in  accordance  with  trade  requirements  for  the  time  being. 
All  goods  allowed  to  be  consumed  in  the  free  zone  shall  be  exempt  from  customs,  excise, 
and  all  other  duties  of  whatever  description,  with  the  exception  of  the  statistical  duty 
provided  for  in  Article  11  below.  It  shall  be  within  the  discretion  of  the  State 
under  whose  sovereignty  or  authority  the  port  is  situated  to  permit  or  prohibit 
manufacture  within  the  free  zone. 


Article  10 

National  Coasting  Trade. 

Subject  to  any  special  provisions  to  the  contrary,  the  State  under  whose  sovereignty 
or  authority  the  port  is  situated  may  not,  in  case  of  the  reservation  of  national  mari- 
time coasting  trade,  assimilate  the  free  zone  of  the  port  to  its  other  ports. 


Akticle  11 
Statistical  Duty. 

No  duties  or  charges  other  than  those  provided  for  in  Article  2  shall  be  levied  on 
goods  entering  or  leaving  the  free  zone,  irrespective  of  the  foreign  country  from  which 
they  come  or  for  which  they  are  destined,  other  than  a  maximum  statistical  duty 
devoted  exclusively  to  defraying  the  expenses  of  compiling  statements  of  the  traffic  of 
the  port,  and  at  most  equivalent  to  1  per  mille  ad  valorem. 


A  It'll  CLE    12 
( 'nllection  of  Duties. 

The  duties  provided  for  in  Article  8  above  may  be  levied  under  the  conditions  estab- 
lished in  I  lie  said  article,  upon  goods  despatched  from  the  free  zone,  at  the  time  of 
their  import  into  the  territory  of  the  State  under  whose  sovereignty  or  authority  the 
port  is  situated,  as  well  as  upon  goods  destined  for  the  free  zone,  upon  their  export 
from  the  territory  of  the  State  under  whose  sovereignty  or  authority  the  port  is 
situated. 


( 1)  The  free  zone  may  comprise  a  part  or  the  whole  of  the  port,  or  of  the  part  of  the  port  subject 
to  the  international  regime. 
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Article  13 
Transit. 

Persons,  luggage,  goods,  vessels,  coaching  and  goods  stock,  or  other  means  of  trans- 
port, proceeding  from  or  to  the  free  zone  and  crossing  the  territory  of  the  Slate  under 
whose  sovereignty  or  authority  the  port  is  situated  shall  be  considered  in  transit  across 
the  said  State  if  proceeding  to  or  from  the  territory  of  any  other  State. 


IV 
Interpretation  —  Disputes 

Article  14 

These  stipulations  do  not  prescribe  the  rights  and  obligations  of  belligerents  and 
neutrals  in  time  of  war.  The  stipulations  shall,  however,  continue  in  force  in  time  of 
war,  so  far  as  such  rights  and  duties  permit. 

Article  15 

These  Regulations  do  not  impose  upon  any  Contracting  State  any  obligations 
conflicting  with  its  rights  and  duties  as  a  Member  of  the  League  of  Nations. 

Article  16 

Any  dispute  as  to  the  interpretation  or  application  of  these  Regulations  which  is 
not  settled  directly  between  the  parties  themselves  shall  be  brought  before  the  Per- 
manent Court  of  International  Justice,  unless  under  a  special  agreement  or  a  general 
arbitration  provision  steps  are  taken  for  the  settlement  of  the  dispute  by  arbitration 
or  some  other  means. 

Proceedings  are  opened  in  the  manner  laid  down  in  Article  40  of  the  Statute  of  the 
Permanent  Court  of  International  Justice. 

In  order  to  settle  such  disputes,  however,  in  a  friendly  way  as  far  as  possible,  the 
Contracting  States  undertake,  before  resorting  to  any  judicial  proceedings  and  without 
prejudice  to  the  powers  and  right  of  action  of  the  Council  and  of  the  Assembly,  to  submit 
such  disputes  for  an  opinion  to  any  body  established  by  the  League  of  Nations  as  the 
advisory  and  technical  organisation  of  the  Members  of  the  League  in  matters  of  com- 
munications aid  transit.  In  urgent  cases  a  preliminary  opinion  may  recommend 
temporary  measures  intended  in  particular  to  restore  the  facilities  for  freedom  of  transit 
which  existed  before  the  act  or  occurrence  which  gave  rise  to  the  dispute. 


SECTION   XII 

DRAFT  RECOMMENDATIONS 
RELATIVE  TO  AN  INTERNATIONAL  REGIME  FOR  PORTS 

( Text  prepared  by  the  Committee  on  Navigable  Waterways  and  submitted  to  the  Conference.) 


Preamble 


The  General  Conference  on  Communications  and  Transit,  while  it  does  not  consider 
the  moment  opportune  to  envisage  the  conclusion  of  a  General  International  Conven- 
tion on  the  regime  of  ports,  nevertheless  recommends  that  the  following  provisions 
should  be  applied  (subject  to  such  additiona'  stipulations  as  may  be  necessary  in  any 
particular  case),  to  the  ports  or  parts  of  ports,  with  or  without  free  zones,  which  may  be 
placed  under  an  international  regime,  it  being  clearly  understood  that  such  a  regime 
can  only  be  applied  in  consequence  of  a  special  act  involving,  in  particular,  the  consent 
of  the  State  or  States  under  whose  sovereignty  or  authority  the  said  port  might  be 
situated. 

I 
General  Provisions. 

Article  1 

The  subjects,  property  and  flags  of  all  nations  shall  enjoy  complete  freedom  in  the 
use  of  the  port.  In  this  connection  and  in  all  respects,  they  shall  be  treated  on  a  footing 
of  absolute  equality  particularly  as  regards  port  facilities  and  charges  of  every  descrip- 
tion, including  facilities  for  stationing,  loading  and  unloading,  and  tonnage,  harbour, 
pilotage,  lighthouse,  and  quarantine  duties  and  charges,  levied  in  the  name  of,  and  for 
the  profit  of,  the  Government,  public  authorities,  private  individuals  or  companies, 
corporations  or  establishments  of  whatever  kind.  In  particular,  no  distinction  shall 
be  made  between  the  subjects,  property  and  flags  of  the  different  States  and  those  of 
the  State  under  whose  sovereignty  or  authority  the  port  is  situated. 

There  shall  be  no  restrictions  to  the  free  use  of  the  port  other  than  those  arising  from 
regulations  concerning  customs,  police,  public  health,  emigration  or  immigration,  or 
the  import  or  export  of  prohibited  goods.  Such  regulations  must  be  reasonable  and 
uniform,  and  must  not  impede  traffic  unnecessarily. 

Article    2 

All  charges  imposed  for  the  use  of  the  port  or  of  the  approaches  thereto  or  of  the 
facilities  afforded  in  it  shall  be  levied  under  the  conditions  of  equality  prescribed  in 
Article  1,  and  shall  be  reasonable,  having  regard  to  the  expenses  incurred  in  the  first 
cost,  improvement,  upkeep  and  administration  of  the  port  and  of  the  approaches 
thereto,  or  in  the  interests  of  their  users.  The  tariff  of  these  charges  shall  be  posted 
up  in  every  such  port. 

Subject  to  the  provisions  of  Articles  8  and  11,  all  other  dues  and  charges  are  prohi- 
bited. 
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Article    3 


In  the  absence  of  any  special  organisation  for  carrying  out  works  of  upkeep,  it  shall 
l>c  Hie  duty  of  the  State  under  whose  sovereignty  or  authority  the  port  is  situated  to 
take  suitable  measures  to  remove  any  danger  or  obstacle  to  navigation  and  to  facilitate 
the  carrying  out  of  the  necessary  operations  by  vessels  in  the  port. 


Article  4 

The  State  u.ider  whose  sovereig  lty  or  authority  the  port  is  situated  may  undertake 
all  works  calculated  to  facilitate  the  use  of  the  port  or  the  approaches  thereto.  It  shall 
not  be  obliged  to  suspend  such  works  unless  it  is  proved  that  they  are  likely  to  interfere 
with  the  facilities  for  using  the  port  or  its  approaches. 

It  shall  also  be  permitted  to  undertake  works  intended  for  territorial  defence,  care 
being  taken  as  far  as  possible  to  avoid  obstructions  or  dangers  to  navigation. 


Article  5 

Subject  to  any  special  provisions  to  the  contrary,  the  State  which  exercises  sove- 
reignty or  authority  over  the  port  shall  be  responsible  for  its  administration. 


Article  6 

Subject  to  any  special  provisions  to  the  contrary,  the  competent  jurisdiction  in 
administrative,  civil,  commercial  or  penal  matters  shall  be  that  of  the  State  which 
exercises  sovereignty  or  authority  over  the  port. 


II 

Provisions  applicable  only  to  Zones  which  are  not  free  of  Ports  or  parts  of  Ports  referred 

to  in  the  Preamble. 

Article  7 

The  State  under  whose  sovereignty  or  authority  the  port  is  situated  may,  as  regards 
national  maritime  coasting  trade,  assimilate  the  port  to  its  other  ports. 

Article  8 

In  the  application  of  customs,  local  octroi  or  consumption  duties  and  accessory 
charges  levied  on  imports  or  exports  through  a  port  which  is  subject  to  the  internatioi  al 
regime,  no  difference  shall  be  made  by  reason  of  the  flag  of  the  vessels  effecting  the 
transport,  whether  this  flag  is  that  of  the  State  exercising  sovereignty  or  authority  over 
the  port,  or  any  other  flag.  In  the  absence  of  special  circumstances  justifying  an  excep- 
tion on  account  of  economic  needs,  the  customs  duties  may  not  exceed  those  which  are 
levied  on  the  other  frontiers  of  the  State  concerned,  on  goods  imported  and  exported 
under  the  general  conditions  of  the  legislation  of  this  State.  All  the  facilities 
which  may  be  accorded  on  other  land  or  water  routes  in  other  ports  of  the  same 
State  for  the  import  and  export  of  goods  shall  be  equally  accorded  to  imports  and 
exports  under  the  same  conditions  through  the  port  subject  to  the  international 
regime. 
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III 


Provisions  applicable  only  to  Free  Zones  of  Ports  or  parts  of  Ports  referred 

to  in  the  Preamble. 

Article  9 

The  facilities  granted  for  the  erection  and  use-  of  warehouses,  as  also  for  packing 
and  unpacking  goods,  shall  be  in  accordance  with  trade  requirements  for  the  time 
being.  All  goods  allowed  to  be  consumed  in  the  free  zone  shall  be  exempt  from  customs 
excise,  and  all  other  duties  of  whatever  description,  with  the  exception  of  the  statistical 
duty  provided  for  in  Article  11  below.  It  shall  be  within  the  discretion  of  the  State 
under  whose  sovereignty  or  authority  the  port  is  situated  to  permit  or  prohibit  manu- 
facture within  the  free  zone. 

Article  10 

Subject  to  any  special  provisions  to  the  contrary,  the  State  under  whose  sovereigi  ty 
or  authority  the  port  is  s'tuated  may,  in  case  of  the  reservation  of  national  maritime 
coasting  trade,  assimilate  the  free  zone  of  the  port  to  its  other  ports. 


Article  11 

No  duties  or  charges  other  than  those  provided  for  in  Article  2  shall  be  levied  o;i 
goods  entering  or  leaving  the  free  zone,  irrespective  of  the  foreign  country  from  which 
they  come  or  lor  which  they  are  destined,  other  than  a  maximum  statistical  duty 
devoted  exclusively  to  defraying  the  expenses  of  compiling  statements  of  the  traffic 
of  the  port,  and  at  most  equivalent  to  1  per  mille  ad  valorem. 


Article  12 

The  duties  provided  for  in  Article^  above  may  be  levied  under  the  conditions  estab- 
lished in  the  said  article,  upon  goods  despatched  from  the  free  zone,  at  the  time  of 
their  import  into  the  territory  of  the  State  under  whose  sovereignty  or  authority  the 
port  is  situated,  as  well  as  upon  goods  destined  for  the  free  zone,  upon  their  export 
from  the  territory  of  the  State  under  whose  sovereignty  or  authority  the  port  is  situated. 


Article  13 

Persons,  luggage,  goods,  vessels,  coaching  and  goods  stock,  or  other  means  of  trans- 
port, proceeding  from  or  to  the  free  zone  and  crossing  the  territory  of  the  State  under 
whose  sovereignty  or  authority  the  port  is  situated  shall  be  considered  in  transit  across 
the  said  State  if  proceeding  to  or  from  the  territory  of  any  other  State. 


IV 
Miscellaneous  Provisions. 

Article  14 

These  stipulations  no  not  prescribe  the  rights  and  obligations  of  belligerents  and 
neutrals  in  time  of  war.  The  stipulations  shall,  however,  continue  in  force  in  time  of 
war,  so  far  as  such  rights  and  duties  permit. 
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Akticle  15 

Those  stipulations  do  not  imposo  upon  a  Contracting  State  any  obligations  conflic- 
ting with  its  rights  and  duties  as  a  Member  of  the  League  of  Nations. 

Article   16 

Any  dispute  as  to  the  interpretation  cr  application  of  these  stipulations  which  is  not 
settled  directly  between  the  parties  themselves  shall  be  brought  before  the  Permanent 
Court  of  International  Justice,  unless  under  a  special  agreement  or  a  general  arbitral  ion 
provision,  steps  are  taken  for  the  settlement  of  the  dispute  by  arbitration  or  some 
other  means. 

Proceedings  are  opened  in  the  manner  laid  down  in  Article  40  of  the  Statute  of  the 
Permanent  Court  of  International  Justice. 

In  order  to  settle  such  disputes,  however,  in  a  friendly  way  as  far  as  possible,  the 
contracting  States  undertake  before  resorting  to  any  judicial  proceedings,  and  with  on  I 
prejudice  to  the  powers  and  right  of  action  of  the  Council  and  of  the  Assembly,  to 
submit  such  disputesJor  an  opinion  to  any  body  established  by  the  League  of  Nations 
as  the  advisory  and  technical  organisation  of  the  Members  of  the  League  in  matters 
of  communications  and  transit.  In  urgent  cases  a  preliminary  opinion  may  recommend 
temporary  measures  intended  in  particular  to  restore  the  facilities  for  freedom  of  transit 
which  existed  before  the  act  or  occurrence  which  gave  rise  to  the  dispute. 


SECTION  XIII 

RECOMMENDATIONS  RELATIVE  TO  PORTS  PLACED  UNDER 
AN  INTERNATIONAL  REGIME 

(Text  adopted  by  the  Conference.) 


Preamble. 


The  General  Conference  on  Communications  and  Transit,  while  considering  that 
the  moment  has  not  yet  arrived  for  the  conclusion  of  a  General  International  Convention 
on  the  Regime  of  Ports,  is  nevertheless  of  opinion  that  the  following  provisions  should 
be  applied  (subject  to  such  additional  stipulations  as  may  be  necessary  in  any  particular 
case),  to  the  ports  or  parts  of  ports,  with  or  without  free  zones,  which  may  be  placed 
under  an  international  regime;  it  being  well  understood  that  such  a  regime  can  only 
be  applied  in  consequence  of  a  special  act  involving  the  consent  of  the  State  under 
whose  sovereignty  or  authority  the  said  port  is  situated. 


I 
General  Provisions. 

Article  1 

The  nationals,  property  and  flags  of  all  nations  shall  enjoy  complete  freedom  in 
the  use  of  the  port.  They  shall  be  treated  in  this  connection  and  in  all  respects  on  a 
footing  of  absolute  equality,  particularly  as  regards  berthing,  loading  and  unloading 
facilities  and  tonnage,  harbour,  pilotage,  lighthouse,  and  quarantine  dues,  levied  in 
the  name  and  for  the  profit  of  the  Government,  public  authorities,  private  individuals 
or  companies,  corporations  or  establishments  of  any  kind.  In  particular,  no  distinction 
shall  be  made  between  the  nationals,  property  and  flags  of  the  different  States  and  those 
of  the  State  under  whose  sovereignty  or  authority  the  port  is  situated. 

There  shall  be  no  restrictions  on  the  free  use  of  the  port  other  than  those  arising 
from  stipulations  concerning  customs,  police,  public  health,  emigration  or  immigration, 
or  the  import  or  export  of  prohibited  goods.  Such  stipulations  must  be  reasonable 
and  uniform  and  must  not  impede  traffic  without  good  reason. 

Article  2 

All  charges  imposed  for  the  use  of  the  port  or  of  the  approaches  thereto  or  of  the 
facilities  afforded  in  it  shall  be  levied  under  the  conditions  of  equality  prescribed  in 
Article  1,  and  shall  be  reasonable,  having  regard  to  the  expenses  incurred  in  the  first 
cost,  improvement,  upkeep  and  administration  of  the  port  and  of  the  approaches  thereto 
or  to  expenditure  incurred  in  the  interests  of  the  users  of  the  port  or  its  approaches. 
The  tariff  of  these  charges  shall  be  posted  up  in  every  such  port. 

Subject  to  the  provisions  of  Articles  7  and  9,  all  other  dues  and  charges  are 
prohibited. 

UILV1II  16 


—    242 


Article  3 

In  the  absence  of  any  special  organisation  for  carrying  out  works  of  upkeep,  it  shall 
be  the  duty  of  the  State  under  whose  sovereignty  or  authority  the  port  is  situated  to 
take  suitable  measures  to  remove  as  quickly  as  possible  any  danger  or  obstacle  to  navi- 
gation and  to  facilitate  the  operations  of  vessels  in  the  port. 

Article  4 

The  State  under  whose  sovereignty  or  authority  the  port  is  placed  may  undertake 
all  works  for  upkeep  and  improvement  of  the  port  or  of  its  approaches.  It  shall  be 
bound  to  suspend  them  only  if  it  is  proved  that  they  are  calculated  to  prejudice  the  use 
of  the  port  and  of  its  approaches. 

It  shall  also  be  permitted  to  undertake  works  intended  for  territorial  defence,  care 
being  taken  as  far  as  possible  to  avoid  dangers  or  obstructions  to  navigation. 

Article  5 

Subject  to  any  special  provisions  to  the  contrary,  the  State  which  exercises  sove- 
reignty or  authority  over  the  port  shall  be  responsible  for  its  administration. 

Article  6 

Subject  to  any  provisions  to  the  contrary,  the  competent  jurisdiction  in  adminis- 
trative, civil,  commercial  or  penal  matters  shall  be  that  of  the  State  which  exercises 
sovereignty  or  authority  over  the  port. 


II 
Provisions  applicable  only  to  Zones  which  are  not  Free. 

Article  7 

In  the  levying  of  any  customs,  local  octroi  or  consumption  duties  or  of  any  incidental 
charges  imposed  on  imports  or  exports  through  a  port  which  is  subject  to  the  inter- 
national regime,  no  difference  shall  be  made  on  account  of  the  flag  of  the  vessel  effecting 
the  transport,  whether  such  flag  is  that  of  the  State  exercising  sovereignty  or  authority 
over  the  port,  or  any  other  flag. 

In  the  absence  of  special  circumstances  justifying  an  exception  on  account  of  econ- 
omic needs,  the  customs  duties  must  not  be  higher  than  those  imposed  at  the  other 
customs  frontiers  of  the  State  concerned  on  imports  or  exports  under  the  general  legis- 
lation of  the  State.  All  facilities  accorded  by  such  State  over  other  land  or  water  routes 
or  in  other  ports  to  imports  and  exports  shall  be  equally  accorded  to  imports  and  exports 
through  the  port  subject  to  the  international  regime. 


Ill 
Speeial  Provisions  relating  to  Free  ZoneB. 

Article    8 

The  facilities  granted  for  the  erection  or  use  of  warehouses,  as  also  for  packing  and 
unpacking  goods,  shall  be  in  aocordanoe  with  trade  requirements  for  the  time  being. 
All  goods  allowed  to  be  consumed  in  the  free  zone  shall  be  exempt  from  customs,  exoise, 
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and  all  other  duties  of  every  description,  with  the  exception  of  the  statistical  duty 
provided  for  in  Article  9  below.  It  shall  be  within  the  discretion  of  the  State  under 
whose  sovereignty  or  authority  the  port  is  situated  to  permit  or  prohibit  manufacture 
within  the  free  zone. 

Article  9 

No  duties  or  charges  other  than  those  referred  to  in  Article  2  shall  be  levied  on  goods 
entering  or  leaving  the  free  zone,  whatever  may  be  the  foreign  country  from  which  they 
come  or  for  which  they  are  destined.  A  maximum  statistical  duty  of  1  per  mille  ad 
valorem  may,  however,  be  imposed,  which  shall  be  devoted  exclusively  to  defraying  the 
expenses  of  compiling  statements  of  the  traffic  of  the  port. 


Article  10 

The  duties  referred  to  in  Article  7  above  may  be  levied  under  the  conditions  pres- 
cribed in  the  said  Article  upon  goods  despatched  from  the  free  zone  at  the  time  of  their 
entry  into  the  territory  of  the  State  under  whose  sovereignty  or  authority  the  port  is 
situated,  as  well  as  upon  goods  destined  for  the  free  zone,  upon  their  leaving  the  ter- 
ritory of  the  State  under  whose  sovereignty  or  authority  the  port  is  situated. 

Article  11 

Persons,  baggage  and  goods  and  also  vessels,  coaching  and  goods  stock  and  other 
means  of  transport,  proceeding  from  or  to  the  free  zone  and  crossing  the  territory  of 
the  State  under  whose  sovereignty  or  authority  the  port  is  situated  shall  be  considered 
in  transit  across  the  said  State,  if  proceeding  from  or  to  the  territory  of  any  other  State. 


IV 
Miscellaneous  Provisions. 

Article  12 

The  present  stipulations  do  not  affect  the  regime  to  be  applied  to  national  maritime 
coasting  trade. 

Article  13 

These  provisions  do  not  prescribe  the  rights  and  duties  of  belligerents  and  neutrals') 
in  time  of  war.  They  shall,  however,  continue  in  force  in  time  of  war  so  far  as  such/ 
rights  and  duties  permit. 

Article  14 

These  provisions  do  not  impose  any  obligations  conflicting  with  the  rights  and  duties 
of  a  State  as  Member  of  the  League  of  Nations. 


Article  15 

Any  dispute  between  States  as  to  the  interpretation  or  application  of  these  provi- 
sions which  is  not  settled  directly  between  them  shall  be  brought  before  the  Permanent 
Court  of  International  Justice,  unless  under  a  special  agreement  or  a  general  arbitration 
provision  steps  are  taken  for  the  settlement  of  the  dispute  by  arbitration  or  some  other 
means. 
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Proceedings  are  opened  in  the  manner  laid  down  in  Article  40  of  the  Statute  of  the 
Permanent  Court  of  International  Justice. 

In  order,  however,  that  such  disputes  should  be  settled  in  a  friendly  way  as  far  as 
possible,  they  shall,  before  resort  is  made  to  any  judicial  proceedings,  and  without  pre- 
judice to  the  powers  and  right  of  action  of  the  Council  and  of  the  Assembly,  be  submitted 
for  an  opinion  to  any  body  established  by  the  League  of  Nations  as  the  advisory  and 
technical  organisation  of  the  Members  of  the  League  in  matters  of  communication  and 
transit.  In  urgent  cases  a  preliminary  opinion  may  be  given  recommending  temporary 
measures  intended  in  particular  to  restore  the  facilities  for  the  free  use  of  the  port  which 
existed  before  the  act  or  occurrence  which  gave  rise  to  the  dispute. 
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On  the  other  hand  I  am  aware  that  my  presence  at  this  tribune  might  cause  you. 
some  slight  surprise.  "What!",  you  will  exclaim,  "does  this  Asiatic,  coming  from  a 
far-off  land,  and  belonging  to  another  race  and  another  civilisation,  venture  to  make 
a  statement  on  the  important  question  of  the  regime  of  international  navigable 
waterways— a  regime  which  had  its  birth  in  Europe?"  I  venture  to  hope,  however, 
that  after  my  explanation  you  will  understand  that  the  matter  is  not  so  absurd  as  it 
might  appear  at  first  sight. 

Although  Japan  has  only  recently  taken  her  place  in  the  family  of  civilised  nations, 
she  already  takes  the  keenest  interest  in  all  world -questions,  especially  in  those  relating 
to  international  communications,  such  as  transit,  railways,  merchant  marine,  the 
traffic  of  ports,  not  to  mention  the  fact  that  Japan  herself  possesses  three  international 
rivers,  the  Yalu,  the  Tumen  and  the  Poronai.  For  these  reasons  the  work  of  this  Confer- 
ence interests  me  intensely,  as  it  does  all  Japanese,  and  I  need  scarcely  tell  you  how 
strongly  attracted  I  was,  at  the  very  beginning  of  the  Peace  Conference  in  Paris,  by 
the  study  of  the  clauses  relating  to  ports,  waterways  and  railways  to  be  inserted  in  the 
Treaty  of  Versailles.  It  was  always  with  the  liveliest  interest  that,  in  my  capacity 
as  Japanese  Delegate,  I  took  part  for  eighteen  months  in  the  innumerable  sittings  of 
the  Peace  Conference,  as  well  as  in  those  of  the  Commission  of  Enquiry,  of  which  this 
Conference  is  the  brilliant  outcome,  and  of  which  the  Green  Book  is  the  valuable  fruit. 
As  a  member  of  the  Central  Territorial  Committee,  of  the  Committees  on  War  Respon- 
sibilities and  on  New  States,  and  of  many  other  Committees  of  the  Peace  Conference 
at  Paris,  1  was  always  particularly  fascinated  by  the  attractive  nature  of  the  work  of 
the  Commission  of  Enquiry  which  was  the  forerunner  of  the  present  Conference. 
Thus  I  gradually  became  familiar  with  all  these  questions,  thanks  to  the  goodwill 
of  all  the  most  highly-qualified  experts,  some  of  whom  I  have  the  pleasure  to  see  here; 
and  for  this  reason  I  had  the  temerity  to  accept  the  invitation  extended  to  me  to  make  a 
statement  on  these  serious  problems,  in  which  the  whole  world  is  concerned.  I  venture 
therefore  to  hope  that  you  will  be  so  good  as  to  grant  me  an  indulgent  hearing. 

When  the  armies  of  the  First  French  Republic,  which  had  triumphed  over  the 
coalition  formed  against  them  by  the  Powers  of  the  old  regime,  had  liberated 
Belgium,  they  found  across  their  path  two  international  rivers,  the  Scheldt  and  the 
Meuse.  These  rivers  had  been  closed  to  international  trade  for  more  than  a  century 
and  a  half.  The  executive  Council  of  France  deliberated  on  September  20th,  1792, 
upon  the  conduct  of  the  French  armies  in  the  countries  which  they  occupy,  and  the 
result  of  these  deliberations  was  as  follows  : — 

1.  That  the  obstacles  and  hindrances  to  trade  which  had  hitherto  existed  both  on 
the  Scheldt  and  on  the  Meuse  are  directly  contrary  to  the  fundamental  principles  of 
natural  law  which  all  Frenchmen  have  sworn  to  uphold; 

2.  That  the  course  of  rivers  is  the  common  and  inalienable  property  of  all  the 
countries  through  which  they  flow;  that  a  nation  would  not  be  justified  in  claiming 
the  right  to  occupy  exclusively  the  channel  of  a  river  or  in  preventing  neighbouring 
peoples,  inhabiting  its  upper  banks,  from  enjoying  the  same  advantages ;  that  such  a 
privilege  is  a  remnant  of  feudal  servitude,  or  at  least  of  an  odious  monopoly  which 
was  only  established  by  force,  and  only  tolerated  through  powerlessness  to  prevent  it, 
and  that  it  may  therefore  be  revoked  at  any  time  and  in  spite  of  all  Conventions,  since 
nature  does  not  recognise  privileged  nations  any  more  than  she  recognises  privileged 
individuals;  the  rights  of  man  are  eternally  inviolable; 

3.  That  the  glory  of  the  French  Republic  requires  that,  wherever  she  extends  the 
protection  of  her  arms,  liberty  shall  be  restored  and  tyranny  overthrown; 

4.  That,  when  the  free  navigation  of  rivers  and  the  emancipation  of  commerce  in 
these  provinces  are  added  to  the  other  advantages  secured  to  the  Belgian  people  by 
the  French  Armies,  there  will  not  only  be  no  reason  for  the  people  to  fear  for  their 
own  independence,  or  to  doubt  the  disinterested  motives  of  the  Republic,  but  the 
nations  of  Europe  themselves  will  no  longer  be  able  to  refuse  to  recognise  that  the  sole 
ambition  of  the  French  people  is  to  destroy  all  tyrannies  and  to  secure  the  triumph 
of  the  rights  of  man. 

Such  was  the  ideal  which,  at  the  dawn  of  the  19th  century,  was  proposed  by  the 
founders  of  a  new  world-order  as  a  goal  for  all  nations.     A  few  years  later,  in  1814, 
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by  the  Convention  of  Paris,  this  international  programme  was  carried  into  practice  as 
regards  the  Rhine,  which  may  be  said  to  be  the  oldest  of  the  great  international  rivers. 
The  Convention  perpetuates  the  common  ownership  of  this  river  and  its  co-adminis- 
tration by  its  riparian  States.  This  was  by  no  means  a  special  or  regional  solution,  since 
the  Convention  brought  about  the  meeting  of  a  Congress,  of  which  it  defined  the  exact 
purpose  and  scope  as  follows  : 

In  the  same  way,  with  a  view  to  facilitating  communication  between  nations  and  rendering 
them  better  known  to  one  another,  it  shall  be  considered  and  decided  at  the  coming  Congress 
in  what  way  this  provision  may  be  extended  to  all  other  rivers  which,  in  their  navigable  course, 
divide  or  traverse  different  States. 

That  is  the  essential  point  on  which  I  desire,  if  possible,  to  concentrate  your  atten- 
tion,— the  world-wide  character  of  the  idea  which,  from  the  outset,  has  guided  the 
development  of  the  modern  statute  of  a  waterway.  As  early  as  the  18th  century,  our 
predecessors  realised  that  any  adequate  solution  of  the  problem  with  which  we  are 
dealing  to-day  under  the  auspices  of  the  League  of  Nations  would  be  vain  and  ephe- 
meral unless  it  rested  on  a  universal  foundation.  This  Congress,  for  which  the  Conven- 
tion of  Paris  made  provision,  was  the  Congress  of  Vienna.  The  forces  of  progress 
vanished  utterly  amidst  the  clash  of  selfish  ambitions, — the  Congress  opened  under  the 
ffigis  of  divine  right.  But  such  is  the  power  of  ideas  that,  in  spite  of  the  triumph 
of  individual  interests,  in  spite  of  the  opposition  ot'mean  considerations,  the  universal 
scope  of  the  proposed  formulas  could  not  be  ignored.  Doubtless  the  solutions  adopted 
have  since  been  found  in  many  respects  inadequate;  doubtless  the  work  which  was 
done  lacked  inspiration  and  even  sincerity.  Could  it  be  otherwise  under  the  circum- 
stances in  which  this  Congress  assembled  at  Vienna?  But  these  imperfect  solutions 
were  capable  of  application  without  distinction  of  continent  or  region,  and  the  birth 
of  modern  law  regarding  waterways  dates  from  that  time. 

However  imperfect  these  solutions,  the  Treaty  of  Vienna  must  serve  us  as  a  beacon 
in  the  progress  of  upward -striving  humanity.  Besides  freedom  of  navigation  on  inter- 
national rivers,  do  not  Articles  108  and  109  ot  this  Treaty  allude  to  freedom  of  navi- 
gation on  all  the  tributaries  of  international  rivers  without  distinction?  I  will  read 
these  articles  : 

Article  108.  — •Powers  whose  States  are  separated  or  crossed  by  the  same  navigable  River, 
engage  to  regulate,  by  common  consent,  all  that  regards  its  navigation.  For  this  purpose 
they  will  name  Commissioners  who  shall  assemble  at  latest,  within  six  months  after  the  ter- 
mination of  the  Congress,  and  who  shall  adopt,  as  the  bases  of  their  proceedings,  the  Prin- 
ciples established  by  the  following  articles. 

Article  109.  —  The  navigation  of  the  Rivers,  along  their  whole  course,  referred  to  in 
the  preceding  Article,  from  the  point  where  each  of  them  becomes  navigable,  to  its  mouth, 
shall  be  entirely  free,  and  shall  not,  in  respect  to  Commerce,  be  prohibited  to  any  one;  it 
being  understood  that  the  Regulations  established  with  regard  to  the  Police  of  this  navigation 
shall  be  respected,  as  they  will  be  framed  alike  for  all,  and  as  favourable  as  possible  to  the 
commerce  of  all  nations. 

Again,  have  we  not  seen  that  great  world- Republic  of  to-day,  the  United  States  of 
America,  plead  the  decision  of  the  Congress  of  Vienna,  as  early  as  1824,  in  order  to 
obtain  the  free  navigation  of  the  St.  Lawrence,  on  which  the  vessels  of  all  nations  may 
now  even  carry  on  coasting-trade?  Do  not  these  ideals  arise  out  of  the  French  Revo- 
lution, which  served  as  a  starting-point  for  the  legal  process  in  virtue  of  which  the  19th 
century  saw  the  progressive  expansion  of  free  world-wide  navigation — on  the  Amazon, 
the  Rio  de  la  Plata,  the  Rio  Grande  and  their  tributaries? 

Greatly  as  I  am  tempted  to  do  so,  I  could  not,  without  exceeding  the  limits  of  this 
rapid  retrospective  summary,  recapitulate  the  parallel  evolutions  of  the  regime  of 
international  waterways  in  Europe,  Asia  and  Africa. 

While  in  Africa  freedom  of  navigation  was  making  important  advances  on  the 
Congo  and  the  Niger;  and  while  even  in  Asia,  in  our  own  continent,  the  Yang-Tse,  the 
immense  national  river  of  China,  was  opened  by  special  agreements  to  free  navigation 
by  foreign  flags,  thus  making  possible,  in  the  interests  both  of  China,  in  particular 
and  of  other  countries  concerned,  in  general,  the  exploitation  of  the  fabulous  wealth 
of  that  marvellous  Republic,  the  same  evolution  was  not  always  apparent  in  Europei 
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The  continent  from  which  this  loftji  idea  of  liberty  had  sprung  had  not  itself  succeeded 
in  applying  it  to  the  Danube;  and,  on  the  whole,  the  internationalisation  of  the  Rhine 
itself,  during  the  19th  century,  marks  a  retrogressive  phase. 

Such  was  the  legal  position  at  the  time  of  the  opening  of  the  Peace  Conference 
of  Paris — already  famous  in  history- — and  of  the  birth  of  the  League  of  Nations. 

During  this  period  corresponding  radical  changes  had  taken  place  in  the  technical 
sphere.  In  1815,  more  than  a  hundred  years  ago,  waterways  were,  indeed,  a  relatively 
important  instrument  for  communication  between  nations,  but  the  art  of  the  engineer 
was  still  in  its  infancy;  the  activities  of  experts,  of  mankind  indeed,  were  confined 
merely  to  the  preservation  of  the  waterways.  Sea-going  vessels  seldom  penetrated 
far  into  the  interior  of  countries,  except  in  quite  abnormal  cases.  Navigable  rivers, 
whose  systems  had  been  separated  from  each  other  by  nature,  only  served  in  most 
cases  for  a  comparatively  limited  commerce.  The  present  situation  is  absolutely 
different. 

After  the  period  from  about  1860  to  1870, — during  which  people  were  tempted  to 
believe  that  river  navigation  would  soon  belong  to  the  past,  so  complete  had  been  the 
triumph  of  railways — a  sudden  revival  took  place  in  the  use  of  this  means  of  transport; 
and  this  revival,  though  it  was  more  noticeable  in  Russia  than,  for  instance,  in  North 
America,  was  not  limited  to  the  Old  World,  as  is  generally  held  in  Europe. — For  us  the 
Old  World  is  our  world,  but  I  speak  from  the  standpoint  of  Europe.— The  problem  of 
river  navigation  thus  regained  the  primary  importance  which  it  formerly  possessed. 
But  it  appears  before  us  now  under  quite  different  aspects.  The  art  of  the  engineer,  it 
may  be  said,  no  longer  recognises  any  obstacles ;  not  only  does  he  improve  the  waterways 
which  already  exist,  but  he  multiplies  them,  marks  them  out  in  accordance  with  eco- 
nomic currents,  connects  them  with  each  other,  regularises  them,  deepens  them. 
During  the  Peace  Conference  we  talked  a  great  deal  of  a  single  Rhine-Danube  system. 
In  Asia  too,  we  have  an  ambitious  scheme  for  a  single  system.  I  may  say,  therefore, 
that  each  continent  will  soon  form  one  single  system  of  navigable  waterways.  The 
routes  leading  to  the  heart  of  continents  are  being  opened  more  and  more  to  sea-going 
ships.  Mixed  forms  of  navigation  are  created,  and  waterways — the  work  of  nature — are 
thus  becoming  to  an  increased  extent  the  work  of  man.  Regional  interests  are  being 
merged  and  absorbed  in  world-wide  interests.  The  ideals  of  1792,  which  have  never 
ceased  to  move  onward  along  the  path  of  Law,  have  themselves  been  outstripped  by 
Fact.  Henceforth,  the  engineer  will  lead  the  jurist,  and  we  have  been  invited  by 
the  League  of  Nations  to  set  the  seal,  as  it  were,  on  technical  achievements. 

You  are  aware  of  the  circumstances  which,  at  the  Peace  Conference  in  Paris,  gave 
rise  to  the  idea  of  a  general  Convention  on  International  Waterways.  The  Peace 
Conference  considered  that  the  century-old  work  of  the  Congress  of  Vienna  should  be 
modernised;  this  task,  the  necessity  for  which  it  thus  proclaimed,  is  foreshadowed  in 
all  the  articles  bearing  on  the  matter,  and  the  way  is  paved  for  its  accomplishment. 
The  Peace  Conference,  however,  very  wisely  considered  that  it  was  not  desirable  for 
it  to  carry  out  this  revision  itself,  and  decided  that  it  was  not  the  belligerents  of  the 
Great  War  alone  who  should  collaborate  in  this  work.  It  therefore  appealed  to  the 
authority  of  the  League  of  Nations,  and  expressed  the  wish  that  this  task  should  be 
carried  out  under  the  League's  auspices,  with  the  spontaneous  support  of  all  its  Members. 

We  find  ourselves,  then,  faced  with  a  scheme  which  has  been  deeply  pondered  and 
fully  discussed.  Far  be  it  from  me  to  affirm  that  this  scheme  is  complete.  Its  authors 
will  be  the  first  to  recognise,  as  I  do,  all  its  imperfections,  but  they  claim  for  it  the 
merit  that  it  is  sincere,  and  that  it  has  been  conceived  in  a  practical  yet  idealistic  spirit. 
In  drawing  it  up,  the  highest  considerations  were  kept  in  view.  Never  have  the 
possibilities  of  its  practical  application  been  lost  to  sight;  never,  above  all,  has  the 
attention  of  its  authors  been  exclusively  concentrated  upon  one  part  of  the  glob". 
Rather  have  they  endeavoured  to  bear  in  mind,  to  the  utmost  possible  extent,  the 
point  of  view  of  the  New  World  as  well  as  of  the  Old,  the  point  of  view  of  African  as 
well  as  of  European  regions,  of  Asia  as  well  as  of  Europe. 

This  work  is  now  submitted  for  your  serious  consideration.  I  myself  om  convinced 
that  the  enlightened  assistance  of  several  States — particularly  of  certain  American 
States — which  we  lacked  in  Paris,  will  be  of  infinite  value  to  us,  and  will  give  us,  1  feel 
sure,  new  ideas  and  invaluable  practical  suggestions.    But  whatever  changes  the 


work  which  serves  as  a  basis  for  our  labours  must  and  should  undergo,  let  me  beg  you 
never  to  lose  sight  for  one  moment  of  the  imperative  necessity  for  attaining  the  follow- 
ing essential  point  :  a  new  foundation  must  result  from  our  labours — a  new  point  of 
departure,  from  which  fresh  efforts  must  be  made  in  every  direction — a  fertile  soil  upon 
which  may  thrive  private,  regional  and  continental  activities.  I  have  no  hesitation 
in  saying  that  if  the  General  Convention  on  Navigable  Waterways  were  to  fail,  the 
progress  of  the  judicial  evolution  of  the  world  would  be  threatened  with  extinction, 
and  the  resulting  universal  economic  loss  would  be  of  incalculable  extent;  but  I  am 
absolutely  convinced  that  the  goodwill  of  those  participating  in  our  labours- — of  which 
we  have  had  such  striking  proofs — will  not  fail  us;  the  Conference  of  Barcelona 
will  be  quoted  in  the  future  as  a  worthy  successor  to  the  celebrated  Congress  of  Vienna, 
which  was  exclusively  European.  May  the  work  of  this  Conference — which  is  destined 
to  become  historic — be  inspired  by  the  example  of  that  Congress,  whilst  avoiding  its 
weaknesses  and  mistakes? 

Such,  Gentlemen,  are  my  ardent  desires  on  behalf  of  the  League  of  Nations, 
born  but  yesterday,  but  already  evincing  the  promise  of  a  magnificent  future. 

The  PRESIDENT  (speaking  in  French).  —  I  am  sure  that  I  am  voicing  the  opinion 
of  the  whole  Conference  in  thanking  the  Vice-President,  M.  Adatci,  who  has  just  given 
us  such  a  clear,  striking,  eloquent  and  philosophical  statement  of  the  questions  which 
are  now  before  us  with  regard  to  the  Convention  on  Navigable  Waterways.  As  we 
are  dealing  with  navigable  waterways,  he  has  very  wisely  gone  back  to  the  very  sources, 
and  I  think  that  he  could  not  have  given  us  a  better  proof  of  the  interest  of  the  ques- 
tions which  you  are  to  discuss.  Since  they  go  so  far  back  into  the  past,  it  is  evident  they 
have  occupied  the  minds  of  our  predecessors  at  all  periods.  M.  Adatci' s  statement  might 
perhaps  be  summed  up  in  these  words  :  Civilisation  is  the  development  of  the  navigability 
of  rivers.  Indeed,  civilisation  made  its  way  from  the  sea  along  the  river-courses,  and 
in  this  way  it  penetrated  to  the  furthest  depths  of  the  continents  of  the  Old  World. 
This,  I  think,  is  the  philosophy  of  the  statement  which  the  Vice-President  has  given 
us,  and  I  am  merely  putting  into  simple  phrases  the  lofty  and  profound  words  which 
he  has  uttered. 

The  Barcelona  Conference  is,  then,  the  successor  of  the  Congress  of  Vienna  in  the 
great  tradition  which  had  its  origin  in  Europe,  and  I  venture  to  thank  our  Vice- 
President  for  having  recalled  the  part  taken  by  France  in  originating,  this  tradition 
at  the  time  when  the  great  principles  of  the  French  Revolution  were  entirely  changing 
the  political  ideas  of  Europe.  These  principles  have  gradually  extended  over  the  rest 
of  the  world,  and  M.  Adatci  has  shown  us  that  it  is  this  progress  which  unites  us  to-day 
in  our  sentiments  and  in  our  desire  for  union  under  the  aegis  of  the  League  of  Nations. 
Thus  is  revealed  the  greatness  of  the  work  which  you  are  undertaking,  and  its  new  and 
original  character, — new,  since  you  are  working  under  the  auspices  of  the  League  of 
Nations  which,  founded  in  the  wake  of  the  terrible  events  which  have  just  shaken  the 
world,  has  become  the  hope  of  the  nations  for  a  better  future  and  for  the  consolidation 
of  the  progress  which  the  world  has  accomplished — -sometimes  at  so  great  a  cost — in 
the  course  of  centuries. 

It  is  with  this  sentiment  that  this  important  discussion  opens;  but  before  beginning 
the  debate,  I  should  like  once  more  to  thank  the  Vice-President  for  the  excellent  use 
which  he  has  made  of  the  French  language.  In  truth,  we  Frenchmen  envy  him  the 
clearness,  the  purity,  the  strength  and  the  Attic  eloquence  in  which  he  has  clothed 
his  Statement. 

We  will  now  follow  the  desire  of  M.  Adatci  by  entering  upon  the  general  discussion. 

GENERAL  DISCUSSION 

Dr.  LELY  (Netherlands;  speaking  in  French).  —  Mr.  Chairman,  Gentlemen,  I 
should  like  to  add  a  few  remarks  to  the  general  observations  which  we  have  just  heard 
on  the  subject  of  the  Draft  Convention  on  the  International  Regime  of  Navigable 
Waterways. 

The  first  important  question,  that  of  definition,  gave  rise  to  various  important 
expressions  of  opinion  on  the  part  of  the  Commission  of  Enquiry.     It  is  not  difficult 
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to  grasp  the  various  and  very  logical  desiderata, — they  have  been  most  clearly  set 
forth  in  the  explanatory  statement  (1).  It  appears  to  me  that  the  proposed  text  of 
Article  1  adheres  too  closely  to  the  fundamental  idea  of  the  Treaty  of  Vienna,  which 
was  signed  more  than  a  century  ago,  and  that  it  does  not  take  sufficiently  into  account 
the  fact  that  circumstances  are  entirely  different  to-day.  The  fundamental  principle 
of  the  Treaty  of  Vienna  carrying  freedom  of  navigation  into  practice  and  aimed  at 
governing  waterways,  regulations  at  establishing  both  those  which  separated  two 
or  more  States,  and  those  traversing  more  than  one  State,  from  the  point  where  they 
became  navigable  to  their  mouth.  In  the  fundamental  definition  submitted  to  us, 
this  idea  is  in  great  part  retained,  except  that  the  qualification  as  far  as  the  sea  has 
been  replaced  by  from  the  sea,  and  that  the  condition  for  navigability  is  enlarged  by 
I  he  addition  of  the  word  naturally,  which,  according  to  the  explanatory  statement,  is 
to  be  understood  as  meaning  in  its  natural  state.  (2).  As  regards  the  fundamental  idea 
of  this  definition  (dividing  or  crossing  several  States),  it  is  questionable  whether  it  is 
in  real  harmony  with  that  conception  of  internationalisation  which  is  derived  from  the 
provisions  of  Article  23  of  the  Covenant  and  Article  338  of  the  Treaty  of  Versailles, 
and  which  should  be  its  basis.  Doubtless  the  conditions  proposed  are  logical  in  all 
cases  where  there  is  a  question  of  regulations  concerning  the  carrying  out  of  customs 
formalities  or  concerning  the  right  of  passage,  or  even  the  interests  which  other  riparian 
States  have  in  navigation;  but  these  side-issues  cannot  form  the  basic  idea  of  the  defi- 
nition as  at  present  drafted. 

The  aim  to  be  deduced  from  the  Covenant  is  to  secure  and  maintain  freedom  of 
communications.  This  aim  is  not  limited  to  agreements  for  control  between  riparian 
States,— it  has  a  much  wider  scope,  and  includes  the  interests  of  navigation  from  the 
point  of  view  of  world  commerce.  These  interests  are  connected  solely  with  the  nature 
of  the  waterway  itself,  not  with  the  question  whether  it  does  or  does  not  touch  at  any 
part — either  by  crossing  or  by  bordering — the  territory  of  more  than  one  State.  These 
interests  are  intimately  connected  with  the  degree  of  navigability  of  the  waterway,  both 
as  regards  the  tonnage  of  the  ships  to  which  it  allows  access  into  the  interior  of  the  coun- 
try, and  also  as  regards  the  distance  up  to  which  such  access  is  possible ;  and  further  with 
the  use  which  is,  or  may  be,  made  of  it.  In  other  words,  the  interests  depend  on  a 
certain  number  of  circumstances  which  are  purely  questions  of  fact,  and  these  circum- 
stances cannot  be  expressed  in  a  short  general  formula.  To  the  objections  that  the 
same  difficulties  did  not  arise  at  the  time  of  the  application  of  the  Treaty  of  Vienna, 
I  reply  that  we  must  not  forget  that  the  Treaty  of  Vienna  was,  at  any  rate  at  the 
outset,  applicable  to  Central  Europe,  and  that  at  this  period  Europe  was  divided  into 
a  great  number  of  States,  so  that  it  was  possible  to  assume  a  priori  that  a  watercourse 
possessing  great  interest  for  navigation  would  directly  involve  the  interests  of  more 
than  one  State. 

As  regards  the  second  condition,  namely,  that  the  waterway  must  be  a  watercourse 
naturally  accessible  from  the  sea,  or,  in  other  words,  that  the  waterway— no  matter 
whether  works  have  been  carried  out  upon  it  or  not — has  been,  or  is  in  its  natural 
state,  accessible  from  the  sea  to  any  kind  of  navigation,  I  should  like  to  make  the 
following  observations  : 

Why  should  the  natural  state  of  the  watercourse  be  taken  as  a  criterion?  The 
state  of  the  watercourse  as  a  result  of  technical  operations  is  of  far  more  concern.  I 
can  perfectly  well  understand  that,  if  it  were  a  question  of  a  legal  principle,  the  original 
state  of  the  watercourse  would  be  taken  as  a  basis  for  discussion.  But  as  we  are 
primarily  concerned  with  the  principle  of  community  of  interests,  the  original  state 
before  the  work  of  improvement  was  carried  out  has  nothing  to  do  with  the  matter. 
At  the  time  of  the  Treaty  of  Vienna  this  question  was  not  discussed,  because,  at  that 
time,  watercourses  were  almost  all  in  their  natural  state. 

It  is  obvious  that  the  present  state  of  these  watercourses  may  be  absolutely  different 
from  their  original  state.  The  Rhine,  for  example,  would  certainly  not  have  the 
predominantly  international  character  which  it  has  at  present  if  the  watercourse  and 


(1)  Preliminary  documents  of  the  Barcelona  Conference,  Green  Book  (seep.  414  of  the  present 
Volume). 

(2)  See  p.  424  of  this  volume. 
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its  mouth  were  still  in  their  original  condition.  The  limitation  of  international  water- 
ways to  watercourses — to  the  exclusion  of  canals,  which  must  be  inferred  from 
the  fact  that  only  watercourses  are  mentioned — is  a  matter  of  equal  importance.  What 
was  the  motive  at  that  time  for  the  exclusion  of  canals  in  general,  even  of  those  which 
are  of  the  greatest  importance  for  world  commerce,  whilst  lateral  canals,  constructed 
in  order  to  remedy  the  defects  of  a  river,  are  not  excluded  ?  I  am  thinking  primarily 
of  canals  uniting  two  seas  which  are  of  capital  importance  for  world  commerce. 
I  have  in  mind  here  particularly  the  Suez  Canal  and  the  Panama  Canal,  the  first  of 
which  we  owe  to  France,  the  second  to  France  and  America. 

The  Treaty  of  Vienna  cannot,  in  my  opinion,  be  used  as  a  basis  for  defining  inter- 
national waterways  in  the  sense  in  which  the  League  of  Nations  proposes  to  use  it  in 
accordance  with  Article  23  of  the  Covenant.  This  latter  definition  would  also  include 
certain  waterways,  the  internationalisation  of  which  is  of  very  slight  interest.  The 
Treaty  of  Vienna  left  the  putting  into  practice  of  the  fundamental  principles  which 
it  laid  down  to  be  subsequently  embodied  in  regulations.  But  to-day  the  various 
provisions  of  the  present  Draft  Convention  are  to  be  immediately  applicable  to  all 
watercourses  referred  to  in  the  definition,  and  this  may  give  rise  to  certain  difficulties, 
particularly  as  regards  the  administrative  provisions  of  Article  9.  The  question  which 
arises  is  therefore  the  following  :  Is  the  immediate  application  of  these  principles  neces- 
sary or  even  desirable  in  the  case  of  waterways  of  slight  importance? 

A  glance  at  the  map  will  show  that  various  large  watercourses  of  great  importance 
are  absent,  whilst  the  system  of  regulation  would,  from  purely  accidental  causes,  apply 
to  a  certain  number  of  unimportant  watercourses.  The  Ganges,  for  example,  becomes 
international,  because  on  a  small  part  of  its  tributary,  the  Hooghly,  there  is  a  French 
colony.  Perhaps  the  Godavery  would  also  become  international  on  account  of  the 
French  colony  of  Yanam,  which  is  situated  at  its  mouth,  but  1  have  not  the  necessary 
details  on  this  point.  The  St.  Lawrence,  which  communicates  with  the  Great  American 
Lakes  by  means  of  locks,  could  not,  apparently,  be  considered  as  international  except 
at  some  distance  from  the  lakes,  because  there  happen  to  be  rapids  on  this  river. 
I  may  also  recall  the  case  of  the  Po,  which  would  perhaps  become  international,  because 
it  is  connected  through  its  tributary,  the  Ticino,  with  Lake  M aggiore,  which  crosses  the 
Swiss- Italian  frontier,  though  I  do  not  know  whether  this  lake  is  accessible  from  the 
sea  through  the  Po  and  the  Ticino  in  their  natural  state.  Again,  there  are  the  Para- 
nais  in  the  Island  of  Sakhalin;  the  rivers  Fao-Tan  and  Kan-Kiang,  which  flow  together 
across  Kwang-Chu-Wang,  a  little  river  in  the  Island  of  Timur;  the  SobukofI  in  Borneo, 
and  the  Fly  and  the  Kaiserin  Augusta  in  New  Guinea.  I  do  not  know  whether  these 
latter  waterways  are  navigable  as  far  as  the  frontier  which  they  cross. 

The  result  of  the  definition  is  then  that  international  waterways  exist  chiefly 
where  navigation  is  free  in  Central  Europe,  particularly  in  Belgium  and  the  Nether- 
lands; but  that  in  other  parts  of  Europe  international  waterways  exist  only  in  excep- 
tional cases,  and  consequently  navigation  will  only  be  free  there  in  exceptional  cases. 
As  regards  the  other  parts  of  the  world,  you  will  see  on  the  map  that  there  are  inter- 
national waterways  in  South  America,  but  that  in  the  rest  of  the  world  international 
waterways,  and  consequently  freedom  of  navigation,  are  rare.  I  am  therefore  of 
opinion  that  the  definition  cannot  serve  as  a  basis  for  the  Convention. 

It  is  true  that  this  difficulty  might  be  remedied  by  a  voluntary  declaration  such 
as  that  contemplated  in  paragraph  2  of  Article  1,  and  also  that  commonsense  would 
make  a  dead  letter  of  the  provision  in  the  case  of  insignificant  watercourses,  but  I 
think  that  an  inaccurate  deduction  has  been  drawn  from  Article  23  of  the  Cov- 
enant. 

What  would  be  the  right  solution?  The  aim  of  the  task  entrusted  to  us  by  the 
Council  of  the  League  of  Nations  is  two-fold.  We  have  to  decide  upon  measures  for 
the  execution  of  that  portion  of  Article  23  of  the  Covenant  which  relates  only  to  freedom 
of  communications,  and  upon  the  measures  for  the  carrying  out  of  general  conventions 
referred  to  in  Articles  338  and  379  of  the  Treaty  of  Versailles  concerning  the  inter- 
national regime  of  waterways.  Of  these  two  aspects,  the  first — freedom  of  commu- 
nications— is  the  more  general,  and  the  second— the  international  regime — is  the  more 
particular,  aspect.  This  general  idea — freedom  of  communications — is  not  limited  in 
any  way  in  the  Covenant ;  on  the  contrary,  it  is  conceived  in  the  broadest  possible  sense. 
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As  regards  the  realisation  of  this  idea,  we  are  allowed  complete  freedom  to  give 
the  measures  the  form  either  of  a  Convention  or  of  Recommendations,  but  it  is  quite 
otherwise  as  regards  the  second  aspect,  the  internationalisation  of  particular  water- 
ways. In  Article  338  of  the  Treaty  of  Versailles  a  specific  demand  is  made  that  this 
internationalisation  shall  be  established  by  a  Convention.  From  this  we  must  deduce 
that  freedom  of  communications  and  internationalisation  are  two  distinct  ideas; 
each  requires  its  own  system  of  regulations,  and  both  are  not  necessarily  covered  by 
one  and  the  same  instrument.  It  is  obvious  that  navigation  on  an  international 
waterway  must  be  free.  But  it  is  equally  obvious  that  navigation  on  any  waterway 
may  be  free,  even  though  the  waterway  is  not  internationalised. 

In  all  countries,  ordinary  roads  are  open  to  free  traffic,  whether  pedestrian,  horse- 
drawn  or  motor  traffic,  although  it  has  never  occurred  to  anyone  to  internationalise 
the  roads  for  this  purpose.  For  this  reason  the  idea  of  freedom  of  communication 
leads,  both  as  regards  waterways  and  also  ordinary  roads,  to  the  acceptance  of  this 
freedom  as  a  general  principle  instead  of  only  recognising  it  for  particular  waterways 
as  an  acquired  legal  right.  On  the  contrary,  we  must  lay  stress  upon  the  general 
application  of  this  freedom,  and  the  limitations  which  must  be  placed  upon  it,  in  the 
interests  of  security,  order  and  so  on,  must  be  specified  as  particular  exceptions.  It 
is  obvious  that  we  could  not  in  any  general  manner  confer  an  international  character 
on  waterways;  in  order  to  do  so,  the  waterways  must  fulfil  certain  special  conditions. 
It  seems  to  me  therefore  essential  to  separate  the  two  ideas, — the  free  practice  of 
navigation  and  internationalisation. 

The  idea  of  freedom,  like  the  idea  of  equality,  requires  a  definition  explaining  the 
significance  of  these  ideas  in  their  application  to  navigation.  We  may  well  make  cer- 
tain restrictions  in  this  definition;  but  the  ideas  by  their  very  nature  preclude  terri- 
torial restrictions. 

A  glance  at  the  map  will  show  that  the  method  followed  in  drawing  up  the  Draft 
Convention  does  unexpectedly  result  in  a  territorial  division.  Indeed,  if  the  Draft 
Convention  were  applied  in  its  present  form,  there  would  be  freedom  in  some  parts 
of  the  world  and  in  others  none  at  all.  I  see  no  reason  why  freedom  of  navigation 
should  not  be  as  practicable  as  freedom  of  traffic  on  roads.  In  my  country,  both 
kinds  of  freedom  exist  fully  and  unrestrictedly,  and  I  think  that  the  same  freedom 
exists  in  England,  France  and  Belgium. 

In  my  opinion  our  guiding  principle  in  attaining  this  internationalisation  should 
be  the  interest  of  navigation  from  the  point  of  view  of  world  commerce,  and,  after 
considering  the  various  factors  which  determine  that  interest,  I  see  only  one  course 
which  can  possibly  lead  to  a  satisfactory  solution, — the  system  of  enumeration.  We 
ought  to  have  an  enumeration  such  as  that  contained  in  Article  331  of  the  Treaty  of 
Versailles.  But  for  this,  every  waterway  would  have  to  be  considered  separately, — 
not  merely  the  rivers  but  also  the  canals;  and  primarily  among  the  latter,  those  canals 
which  connect  either  two  seas  or  two  international  waterways,  or  which  connect  a  sea 
with  an  international  waterway.  The  list  in  Article  331  of  the  Treaty  of  Versailles 
refers  — -  and  in  my  opinion,  quite  logically  —  to  canals  which  join  two  international 
waterways,  that  is  to  say,  a  canal  from  the  Rhine  to  the  Danube,  should  such  a  canal 
be  constructed.  We  might  therefore  begin  by  declaring  international  those  water- 
ways the  navigation  of  which,  as  a  result  of  their  international  importance,  has  already 
been  declared  free  by  common  agreement  in  virtue  of  the  Treaty  of  Vienna,  or  by  a 
special  navigation  act.  We  might  afterwards  add  other  waterways,  by  means  of 
declarations  such  as  those  at  present  provided  for  in  the  second  paragraph  of  Article  1. 
It  therefore  seems  to  me  that  a  distinction  must  be  drawn  between  waterways  of  major 
importance,  which  would  be  called  international  waterways,  and  to  which  all  the  pro- 
visions of  the  Convention  would  be  applicable,  and  those  for  which  this  designation  is 
not  considered  necessary;  for  these  would  be  sufficient  to  declare  applicable  the  provi- 
sions of  Articles  2  and  3  regarding  the  free  practice  of  navigation  and  equality  of 
treatment. 

To  sum  up,  I  am  of  opinion  that,  in  principle,  the  fundamental  definition  in  Article  1, 
paragraph  1,  is  not  accurate,  and  I  consider  that  a  fundamental  definition  is  not  possible 
in  the  circumstances.  I  therefore  think  it  desirable  to  abolish  this  definition,  and  to 
employ  the  enumerative  method.    Above  all,  a  distinction  must  be  made  between 
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important  waterways  and  those  which  are  less  important;  and  the  provisions  of 
Articles  2  and  3  concerning  freedom  and  equality  would  be  declared  applicable  to  the 
latter  alone. 

These  are  the  reasons  for  the  amendments  proposed  by  the  Netherlands  Delegation 
with  the  object  of  realising  the  principles  of  Article  23  of  the  Covenant  relating  to 
freedom  of  communications,  and  of  Article  338  of  the  Treaty  of  Versailles  concerning 
the  internationalisation  of  navigable  waterways. 

M.  PHOCAS  (Greece;  speaking  in  French).  —  The  Draft  Convention  on  Navigable 
Waterways  which  has  been  submitted  to  this  Conference  conflicts  at  the  very  outset 
with  the  principle  of  absolute  freedom  and  equality  as  regards  navigation  on  inter- 
national rivers.  Article  2,  although  it  binds  the  participating  States  to  grant  free 
navigation  on  the  international  waterways  placed  under  their  sovereignty  to  the 
vessels  of  other  participating  States,  contains,  nevertheless,  three  restrictions  of  great 
importance, — in  Articles  4,  14  and  16. 

With  regard  to  the  restriction  contained  in  Article  14,  which  refers  to  free  navi- 
gation for  warships,  and  which  does  not  really  come  within  the  sphere  of  communica- 
tions or  commerce,  we  shall  discuss  it  when  we  come  to  that  article;  but  we  think  it 
essential  that  the  attention  of  the  Conference  should  be  drawn  immediately  to  the 
restrictions  contained  in  Articles  4  and  16.  We  have  here  a  question  of  principle. 
These  restrictions,  if  adopted,  would  abolish  the  liberties  already  existing,  —  would,  in 
short,  render  vain  the  internationalisation  of  rivers,  and  would  constitute,  not  a  for- 
ward step  in  the  evolution  of  the  international  law  on  rivers,  but  a  deplorable  retro- 
gression. 

I  need  not  read  Article  4,  as  you  have  it  before  you.  The  article  refers  to  the 
question  of  river  navigation,  and,  although  in  the  Report  we  are  told  (1)  that,  in  drafting 
this  article,  the  Commission  had  in  mind,  in  particular,  the  special  case  of  the  River 
Amur,  the  persistence  with  which  this  article  was  supported  by  the  European  delegations 
on  the  Commission  which  prepared  the  Green  Book  renders  its  purport  dangerous. 
It  is  true  that  the  article  in  question  lays  down  that  any  decision  on  the  part  of  the 
members  of  an  International  Commission  to  refuse  the  right  ol  river  navigation  to 
non-riparian  States  must  be  unanimous;  this  may  be  a  weighty  guarantee,  but  it  is 
quite   insufficient. 

As  all  those  who  took  part  in  the  discussions  of  the  Paris  Commission  of  Enquiry 
will  remember,  and  as  is  stated  in  the  Report  (2)  on  these  proceedings,  it  was  found 
impossible  to  reconcile  the  two  opposing  views,  and  this  article  was  drafted  as  follows  : 

This  Convention  does  not  in  any  way  affect  the  right  of  carrying  out  the  local 
transport  of  passengers  and  goods  between  ports  situated  under  the  sovereignty  or  authority 
of  one  and  the  same  State. 

According  to  this  article,  therefore,  the  freedom  of  navigation  on  navigable  rivers 
granted  by  our  Convention  does  not  extend  to  local  transport,  which  'remains  at  the 
mercy  of  political  events  and  vicissitudes. 

At  the  very  moment  when  we  are  summoned  by  the  League  of  Nations  to  guarantee 
freedom  of  communications  on  the  basis  of  the  liberal  provisions  inserted  by  the 
authors  of  the  Covenant  in  the  Treaties  of  Peace,  we  cannot  conceive  how  it  happens 
that  we  are  faced  with  a  Draft  Convention  which  takes  no  regard  of  those  provisions, 
since  it  introduces  clauses  abrogating  the  equality  which  has  existed  for  a  century 
between  riparian  and  non-riparian  States.  If  there  be  any  one  principle  which  should 
be  inviolate,  it  is  this  very  principle  of  equality,  which  was  proclaimed  a  century  ago, 
and  which  constituted  the  greatest  progress  in  river  navigation. 

Freedom  of  local  traffic  is  of  very  ancient  date.  It  existed  on  many  rivers  before 
the  theory  arose  that  certain  rivers  which  cross  a  number  of  countries  should  have  a 
more  liberal  regime  than  that  in  force  on  national  rivers,  —  a  regime  which  should  have 
regard  to  the  interests  of  international  commerce  and  exchange,  interests  which  in  no 
way  conflict  with  the  commerce  of  riparian  States,  but  rather  the  reverse.     Italy  is 


(1)  See  p.  421. 

(2)  See  p.  421. 
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proud  that  freedom  of  navigation  and  local  traffic  on  the  Po  dates  back  as  far  as  the 
twelfth  century. 

After  the  Napoleonic  Wars  the  closer  union  of  France,  England,  Prussia,  Russia, 
Portugal  and  Spain — the  countries  which  headed  the  world-wide  economic  movement — 
was  the  cause  of  the  insertion  in  the  Treaty  of  Paris  of  1814  of  a  clause  dealing  with 
one  of  the  greatest  economic  problems  of  the  time,  that  of  freedom  of  navigation  on 
all  rivers  which  cross  several  countries.  The  problem  is  clearly  defined  in  Article  5 
of  this  Treaty,  which  reads  as  follows  : 

The  navigation  of  the  Rhine,  from  the  point  where  it  becomes  navigable  unto  the  sea, 
and  vice  versa,  shall  be  free,  so  that  it  can  be  interdicted  to  no-one ;  and  at  the  future  Con- 
gress attention  shall  be  paid  to  the  establishment  of  the  principles  according  to  which  the 
duties  to  be  raised  by  the  States  bordering  on  the  Rhine  may  be  regulated  in  the  mode 
the  most  impartial  and  the  most  favourable  to  the  commerce  of  all  Nations. 

The  Congress  of  Vienna,  which  met  a  year  later,  concluded  this  task  by  giving  it 
its  present  form  and  re-drafting  Article  109  in  the  following  manner  : 

The  navigation  of  the  Rivers,  along  their  whole  course,  referred  to  in  the  preceding 
Article,  from  the  point  where  each  of  them  becomes  navigable,  to  its  mouth,  shall  be  entirely 
free,  and  shall  not,  in  respect  to  commerce,  be  prohibited  to  anyone... 

These  liberal  terms,  containing  no  restriction,  are  included  in  a  Treaty  signed  more 
than  a  century  ago,  and  they  still  govern  the  world  as  regards  river  navigation. 

When,  a  few  years  later,  the  great  Powers  were  contemplating  the  establishment 
of  a  genuine  system  of  freedom  of  navigation  on  the  Danube,  they  sanctioned  the 
application  of  the  principle  as  follows  (1)  : 

The  Act  of  the  Congress  of  Vienna  having  established  the  principles  intended  to  regulate 
the  Navigation  of  rivers  which  separate  or  traverse  different  States,  the  Contracting  Powers 
stipulate  among  themselves  that  those  principles  shall  in  future  be  equally  applied  to  the 
Danube  and  its  Mouths.  They  declare  that  its  arrangement  henceforth  forms  part  of  the 
Public  Law  of  Europe,  and  take  it  under  their  Guarantee. 

The  Navigation  of  the  Danube  cannot  be  subjected  to  any  impediment  or  charge  not 
expressly  provided  for  by  the  stipulations  contained  in  the  following  Articles  :  in  consequence 
there  shall  be  levied  no  toll  founded  solely  upon  the  fact  of  the  Navigation  of  the  River,  nor 
any  Duty  upon  the  Goods  which  may  be  on  board  of  Vessels.  The  Regulations  of  Police 
and  of  Quarantine  to  be  established  for  the  safety  of  the  States  separated  or  traversed  by 
that  River  shall  be  so  framed  as  to  facilitate,  as  much  as  possible,  the  passage  of  Vessels. 
With  the  exception  of  such  Regulations,  no  obstacle  whatever  shall  be  opposed  to  Free 
Navigation. 

The  principles  laid  down  in  the  Treaty  of  Paris  were  greeted  by  everyone  with 
satisfaction  as  marking  considerable  progress,  a  progress  which  had  definitely  been 
achieved  and  which  could  not  be  undone.  Allow  me  to  quote  to  you  one  of  the  eulogies 
in  its  honour  : 

The  work  of  progress,  of  civilisation  and  of  great  political  foresight  represented  by  the 
Treaty  of  Paris  has  not  only  revived  the  beneficent  principles  of  the  Congress  of  Vienna  of 
1815,  but  is  witness  evdn  to  a  far  superior  spirit  of  liberaliem.  It  permits  no  restriction 
upon  navigation  on  the  Danube.  It  places  the  interests  of  non-riparian  States  upon  the 
same  footing  as  those  of  riparians,  and  thereby  proclaims  loudly  and  firmly  the  principle  of 
fraternity  of  nations  on  international  rivers. 

The  author  of  these  words  is  a  man  of  great  authority,  whose  opinion  is  of  the 
greater  value  to  us  as  he  is  a  Roumanian,  and  never  forgets  the  interests  of  the  riparian 
States. 

Our  eminent  colleague  Professor  van  Eysinga,  in  an  erudite  and  particularly 
interesting  pamphlet  on  the  evolution  of  international  river  law,  states  that  there  are 
three  rivers  which  may  be  regarded  as  factors  in  the  development  of  International 
River  Law  in  general,  —  the  Rhine,  the  Danube  and  the  Congo.  If,  said  M.  van  Ey- 
singa, differences  arising  from  their  own  individuality  are  to  be  found  in  the  regime 
of  these  rivers,  on  the  other  hand  the  principle  of  the  complete  equality  of  the  freedom 
of  flags  is  affirmed  there  in  a  most  categorical  manner.  On  the  Rhine,  navigation  was 
and  is  as  free  for  non-riparian  as  for  riparian  States;  nothing  was  done  by  Articles  15 


(1)  See  Treaty  of  Paris  of  March  30th,  1856,  Article  15. 
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and  22  of  the  Act  ot  1868  to  prejudice  the  complete  equality  of  all  flags,  whilst  Article  356 
of  the  Treaty  of  Versailles  lays  down  that  : 

Vessels  of  all  nations  and  their  cargoes  shall  have  the  same  rights  and  privileges  as 
those  which  are  granted  to  vessels  belonging  to  the  Rhine  navigation  and  to  their  cargoes. 

This  principle  will  doubtless  be  scrupulously  observed  by  the  Central  Rhine  Com- 
mission, which  is  to  revise  the  Act  of  1868. 

In  the  Treaty  relating  to  the  Congo,  Article  13  ol  the  Statute  of  the  river  explicitly 
proclaims  the  principle  of  freedom  of  navigation  for  riparian  and  non-riparian  States. 
As  regards  local  traffic,  non-riparian  States  will  in  no  way  be  less  favourably  treated 
than  riparian  States:  these  provisions  were  recognised  by  the  Signatory  Powers  as 
henceforward  forming  part  of  the  principles  of  international  law.  As  regards  the 
Danube,  we  have  already  quoted  the  Treaty  of  Paris  ol  1856,  which  granted  complete 
freedom  of  traffic.  We  desire,  however,  to  point  out  that  when,  in  1857,  Austria 
attempted  to  limit  freedom  of  navigation  on  the  Danube,  her  proposal  was  so  unfavour- 
ably received  that  she  was  obliged  to  withdraw  it. 

This  is  the  history,  up  to  1914,  of  the  evolution  of  international  river  law  as  regards 
freedom  of  local  traffic.  Under  conditions  ot  free  competition,  local  traffic  developed 
on  international  rivers  as  well  as  on  the  national  rivers  of  England  and  France,  and, 
owing  to  the  reduction  in  freight  rates,  navigation  was  thereby  increased,  whilst  trade 
became  more  brisk  and  transport  traffic  to  the  sea  increased  the  wealth  of  riparian 
States  by  imparting  a  stimulus  to  export  trade. 

The  Treaties  of  Peace  concluded  at  Paris  in  1919-1920  mark  a  natural  stage  in  the 
evolution  of  international  river  law.  The  Commission  on  Ports,  Waterways  and 
Railways,  which  drew  up  the  provisions  of  Part  XII  of  the  Treaties  of  Peace,  was  unable, 
owing  to  lack  of  time,  to  draw  up  a  general  Convention;  hence  this  task  has  been  left 
to  the  present  Conference.  But  the  principles  laid  down  in  Articles  332-337  of  the 
Treaty  of  Versailles  are  imbued  with  the  spirit  which  animated  this  Commission, — the 
spirit  of  complete  freedom  and  equality. 

It  was  the  object  of  the  Treaties  of  Peace  finally  to  embody  in  the  statutes  of  inter- 
national law  the  principle  of  freedom  of  transit  and  of  navigation,  and  the  abolition 
of  all  favours  or  preferential  treatment  with  regard  to  communications.  The  Treaties 
were  intended  to  elevate  to  a  general  principle  the  regime  of  freedom,  which  already 
existed  in  more  than  one  State,  to  abolish  restrictions  everywhere  in  order  to  stimu- 
late markets,  to  remove  all  hindrances  to  transport  and  to  clear  away  the  barriers 
which  impeded  the  progress  of  world  trade. 

It  will  therefore  be  understood  that,  when  the  time  came  to  lay  down  principles 
which  should  govern  the  regime  of  international  rivers,  the  authors  of  the  Treaties 
of  Peace  were  anxious  to  do  so  as  cleaily  and  as  emphatically  as  possible.  Abandoning 
the  restricted  scope  of  the  Treaties,  the  Peace  Conference  makes  no  distinction,  in  the 
first  paragraph  ot  Article  332  of  the  Treaty  of  Versailles,  between  Allied  or  neutral 
Powers  and  ex-Enemy  Powers;  all  will  have  equal  rights.  I  will  quote  this  para- 
graph : 

On  the  waterways  declared  to  be  international  in  the  preceding  Article,  the  nationals, 
property  and  flags  of  all  Powers  shall  be  treated  on  a  footing  of  perfect  equality... 

In  order  clearly  to  define  this  equality  and  to  prevent  any  erroneous  interpretation, 
the  following  words  are  added  : 

...no  distinction  being  made  to  the  detriment  of  the  nationals,  property  or  flag  of  any 
Power  between  them  and  the  nationals,  property  or  flag  of  the  riparian  State  itself,  or  of 
the  most  favoured  nation. 

It  is  true  that  there  is  an  exception  to  this  principle.  In  paragraph  2  of  Article  332 
of  the  Treaty  ot  Versailles,  and  in  the  corresponding  provisions  of  the  other  Treaties, 
the  ex-Enemy  Powers  are  forbidden  to  carry  passengers  or  goods  by  regular  services 
between  the  ports  of  any  Allied  Power.  But  this  exception  does  not  apply  in  any  way 
to  the  Allied  or  neutral  Powers.  Moreover,  according  to  Article  378,  this  stipulation 
is  of  a  provisional  nature,  and  only  refers  to  one  special  kind  of  traffic.  The  terms  of 
the  Treaties  make  it  quite  clear  that  the  nationals  of  the  Allied  or  neutral  States 
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have  the  right  to  effect  local  transport,  not  only  by  irregular,  but  even  by  regular, 
services, — that  is  to  say,  they  cannot  be  subjected  to  any  restriction.  This  is  so 
clear  and  explicit  that  it  is  difficult  to  see  how  articles  such  as  Articles  4  and  16 
could  have  been  included  in  the  Draft  Convention.  The  Treaty  of  Versailles  lays 
down  in  Article  338  that  the  Convention  to  be  concluded  is  to  take  the  place  of  Ar- 
ticles 332  to  337,  which  contain  the  general  principles  governing  the  international 
regime  of  rivers. 

It  was  therefore  the  intention  of  the  authors  of  the  Treaty  that  our  Convention 
should  be  drawn  up  in  order  to  regulate  details,  and  to  give  a  wider  application  to  the 
principles,  in  question.  It  was  certainly  not  their  intention  that  these  principles 
should  be  abolished  by  a  Convention,  and  I  cannot  think  that  we  have  any  right  to 
go  as  far  as  this.  It  follows,  then,  that  the  provisions  of  Articles  4  and  16  are  in  absolute 
contradiction,  not  only  with  previous  Treaties  such  as  the  Treaty  of  Vienna  (1815),  the 
Treaty  of  Paris  (1856),  the  Treaty  of  Mannheim  (1868)  and  the  Congo  Treaty  of  1885, 
but  also  with  the  Treaties  of  Peace  concluded  after  the  Great  War,  which  were  ratified 
by  twenty-eight  States.  They  are  therefore  in  contradiction  with  existing  international 
law. 

Can  we  take  a  step  backward  ?  Can  we  act  thus  retrogressively  and  abolish  liberties 
which  have  already  been  gained?  Is  it  conceivable  that  we  should  dream  of  allowing 
less  freedom  on  international  rivers  than  that  which  existed  and  which  still  exists 
along  their  course, — less  freedom,  even,  than  that  which  prevails  on  many  national 
rivers?  It  is  incredible  that  the  Conference  could  do  anything  to  prejudice  these 
principles. 

In  conclusion,  1  apologise  for  having  claimed  the  attention  of  the  Conference  so 
long.  1  have  done  so  not  only  in  order  to  defend  the  considerable  interests  of  Greece 
in  navigation  on  the  Danube,  but  also  for  the  sake  of  a  much  higher  principle,  and  one 
of  much  greater  importance  than  the  particular  interests  of  my  country.  The  Greek 
Delegation  demands  the  maintenance  of  principles  already  established,  which  have 
benefited  and  still  benefit  the  whole  world,  and  which  are  the  origin  and  agents  of 
civilisation  as  much  for  riparian  as  for  non-riparian  States.  I  have  thus  desired  to 
uphold  a  principle  bequeathed  from  the  past  and  consecrated  by  a  century  of  observance, 
— a  principle  which  all  the  Powers  who  ratified  the  Treaties  of  Peace  should  vigilantly 
maintain  intact. 


The  meeting  adjourned  at  1.15  p.m. 


TWELFTH  MEETING  OF  THE  CONFERENCE 

(Wednesday,  March  23rd,  1921,  at  6.15  p.m.) 


GENERAL   DISCUSSION    (CONTD.) 

M.  Gabriel  Hanotaux,  President  of  the  Conference,  in  the  Chair. 

GENERAL  DISCUSSION  (contd.) 

M.  Paolo  BIGNAMI  (Italy;  speaking  in  French). — The  Draft  Convention  which 
the  Conference  has  to  discuss,  and  which  is  more  closely  connected  than  the  others 
with  the  important  commentary  which  precedes  it,  deals  with  the  international  regime 
of  waterways.  It  divides  them  into  two  categories, — -international  waterways,  and 
waterways  which  are  not  defined  as  international.  It  is  therefore  essential  to  know 
what  is  understood  by  an  international  navigable  waterway,  and  therefore  to  know, 
above  all,  exactly  what  constitutes  a  navigable  waterway.  The  explanatory  text 
of  the  Green  Book  says  clearly  (1)  that  a  waterway  is  navigable  if  it  is  accessible  from 
the  sea  to  navigation  of  any  kind. 

We  must  state  at  once  that  so  wide  a  definition  is  inadmissible,  for  it  would  include 
watercourses  which  are  only  accessible  to  navigation  by  small  rowing-boats,  but  which 
are  inaccessible  to  navigation  of  a  regular  character  having  for  its  object  any  com- 
mercial transport  of  persons  or  of  goods  which  is  of  general  concern.  It  must  not  be 
forgotten  that  this  Conference  is  intended  to  solve  certain  extremely  important 
problems  regarding  freedom  of  communications  and  transit,  and  it  is  clear  that 
unimportant  transport  which  obviously  has  no  connection  with  international  com- 
munications and  transit,  cannot  be  considered  as  coming  under  the  terms  of  the 
Convention.  We  must  admit  the  possibility  that  there  may  be  international  water- 
courses on  which  no  form  of  navigation  may  be  carried  on,  but  which  nevertheless 
form  the  frontier  between  two  States.  But  in  connection  with  communications  and 
transit  we  are  not  concerned  with  all  international  watercourses,  but  only  with  those 
which  are,  or  may  become,  important  routes  for  communication  and  transit  between 
peoples,  whether  they  form  a  frontier  between  two  States  or  whether  they  traverse  two 
or  more  States.  It  is  therefore  necessary,  above  all,  to  draw  a  distinction  between 
the  kinds  of  watercourses  with  which  we  wish  to  deal, — that  is  to  say,  to  lay  down 
some  kind  of  definition  of  a  navigable  waterway. 

The  Conference,  in  which  a  large  number  of  eminent  technicians  are  taking  part, 
cannot  overlook  two  important  facts  : 

(1)  The  great  development  of  railways  during  the  last  fifty  years; 

(2)  The  really  marvellous  utilisation  of  water  as  a  source  of  power  or  for  purposes 
of  irrigation, — a  practice  which  has  developed  immensely  during  the  same  fifty  years. 

In  the  various  articles  of  the  Convention  and  in  the  explanatory  notes  of  the 
Green  Book,  it  is  very  rightly  stated  (2)  that  the  first  characteristic  of  an  international 
waterway  is  that  it  gives  access  from  the  sea, — namely,  to  some  country  further 
upstream  which  is  separated  from  the  sea  by  one  or  more  States.  It  follows  that 
the  extent  to  which  a  nation  is  able  to  make  use  of  a  waterway  for  its  communications 
will  be  determined,  above  all,  by  the  technical  conditions  of  the  waterway  itself.  If 
these  conditions  are  that  the  results  of  working  the  waterway  are  markedly  inferior  to 


(1)  See  p.  420. 

(2)  See  p.  417. 
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those  of  operating  the  railways,  it  will  be  practically  impossible  for  the  waterway  to 
be  used;  the  railways  will  be  used  in  preference. 

On  the  other  hand,  we  all  know  the  important  discussions  which  have  taken  place 
even  recently  on  the  desirability  of  developing  inland  navigation  at  the  present  time, 
which  is  witnessing  a  marvellous  development  of  railways  in  all  parts  of  the  world. 
From  all  these  debates  it  is  clearly  evident  that  the  first  condition  for  rendering  navi- 
gation possible  is  to  be  able  to  overcome  the  competition  of  railways  by  facilitating 
traffic  for  vessels  of  large  carrying  capacity.  Some  important  treatises  which  have 
been  written  on  this  subject  will  not  admit  the  practical  utility  of  a  navigable  water- 
way unless  it  allows  passage  for  vessels  of  at  least  300  tons,  and  we  have  all  heard  of  the 
plans  which  many  civilised  nations  have  carried  out  or  formulated  to  provide  navigable 
waterways  for  the  traffic  of  vessels  of  600  tons.  We  therefore  consider  it  necessary 
to  exclude  from  the  navigable  waterways  referred  to  in  our  Convention  those  small 
waterways  which  only  allow  the  passage  of  very  small  vessels,  and  for  this  purpose  the 
Italian  Delegation  has  proposed  an  amendment  to  Article  1. 

If  a  different  decision  were  taken, — and  this  appears  impossible — that  is  to  say, 
if  it  were  admitted  that  a  waterway  may  be  declared  international  even  if  it  does  not 
allow  of  commercial  traffic  of  any  considerable  importance,  the  effects  would  be  most 
harmful.  For  in  this  case  an  international  administration  would  be  imposed  on  cer- 
tain waterways  which  could  never  be  navigable  waterways,  or  which  a  downstream 
riparian  State  would  never  transform  into  a  navigable  waterway,  for  fear  of  creating 
an  amount  of  traffic  which  would  impose  on  it  fresh  obligations. 

This  is,  in  fact,  admitted  in  the  explanatory  text  of  the  Green  Book  itself.  On  page 
67  (1)  the  following  passage  occurs  : 

There  was  reason  to  fear...  that  a  State  under  whose  sovereignly  or  authority  this  non- 
navigable  part  was  situated  would  not  proceed  to  carry  out  works  of  which  not  only,  would 
the  exclusive  benefits  not  accrue  to  it,  but  which  also  might  result  in  immediately  and  auto- 
matically placing  the  entire  upper  part  of  the  river  under  the  international  regime  in  virtue 
of  the  definition. 

The  Conference  should  therefore  be  very  careful,  for  fear  of  creating  insurmoun- 
table obstacles  to  communications  and  transit  by  rendering  difficult  in  the  future  the 
construction  of  works  intended  for  navigation  purposes.  The  wonderful  use  of  water 
for  hydro-electric  installations,  which  is  one  of  the  characteristics  of  the  development  of 
modern  industry,  and  which,  by  making  possible  the  electrification  of  the  railways, 
thus  aids  the  progress  of  international  traffic,  makes  States  disinclined  to  allow  the 
introduction  of  methods  which  might  place  obstacles  in  the  way  of  this  utilisation  of 
water,  without  perhaps  any  corresponding  advantage  to  navigation.  The  technique 
of  hydraulics  is  most  intricate,  and  the  Conference  should  therefore  take  great  care 
not  to  interfere  with  the  natural  development  of  any  State,  particularly  countries  which 
have  no  other  natural  wealth  than  that  derived  from  water,  and  which  are  utilising 
their  wealth  both  for  navigation  and  fo.'  other  purposes, — for  example,  as  motive 
power,  for  irrigation,  and  to  provide  drinking-water  where  these  are  lacking. 

With  these  necessary  reservations,  and  whilst  declaring  that  Italy  has  the  firm 
intention  of  applying  the  principles  of  this  Convention  to  her  national  waterways, — 
which  she  is  at  this  moment  in  process  of  regularising  at  very  great  cost—the  Italian 
Delegation  intends  to  take  active  part  in  this  discussion,  desirous  as  it  is  of  adding  its 
contribution  to  a  work  which  is  both  noteworthy  and  of  general  usefulness. 

M.  WIELOWIEYSKI  (Poland;  speaking  in  French).— Although  the  Polish  Dele- 
gation is  inspired  by  the  principles  of  freedom  of  communications  and  transit  and  equit- 
able treatment  for  the  commerce  of  all  Members  of  the  League  of  Nations  (Article  23  (e) 
of  the  Covenant),  nevertheless,  faithful  to  the  attitude  which  it  adopted  when  the  Draft 
Convention  on  the  International  Regime  of  Waterways  was  discussed  in  the  Commis- 
sion of  Enquiry  on  Freedom  of  Communications  and  Transit,  this  Delegation  regrets 
that  it  is  unable  to  agree  with  the  interpretation  which  has  been  given  to  these  prin- 
ciples by  the  authors  of  the  Draft  now  submitted  to  the  approval  of  the  Conference. 
Far  from  seeing  iii  this  Draft  the  fulfilment  of  the  great  ideals  of  liberty  and  justice 


(1)  See  p.  420. 
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which  inspired  the  authors  of  the  Covenant,  the  Polish  Delegation  has  had  frequent 
cause  to  observe,  to  its  deep  regret,  that  the  basic  provisions  of  this  Draft  are  in  conflict 
with  those  ideals.  It  therefore  considers  it  impossible  to  attempt  the  consideration 
of  the  provisions  set  forth  in  the  various  articles  of  the  Draft  until,  as  a  result  of  a  dis- 
cussion on  the  principles  at  issue,  a  general  basis  has  been  established  upon  which 
the  various  views  could  be  reconciled  in  the  best  interests  of  all  nations,  both 
those  which  are  represented  and  those  which  are  not  yet  represented  here.  The 
Polish  Delegation  has  endeavoured  to  adopt  the  point  of  view  which  determined 
the  character  of  the  Draft,  but  it  is  not  convinced,  and  it  is  unable  to  admit,  that  the 
only  means  of  realising  the  aims  laid  down  in  Article  23  (e)  of  the  Covenant  would  be 
to  accord  to  the  subjects  of  all  the  States  signatories  of  the  present  Convention  the 
same  treatment  as  to  nationals.  It  is  impossible  to  foresee  all  the  consequences 
of  an  obligation  so  wide  in  its  scope,  which  might  create  grave  hindrances  to  the  eco- 
nomic development  of  the  riparian  States;  it  is  incompatible  with  the  provisions  of  the 
Covenant  of  the  League  of  Nations.  It  would,  indeed,  be  unjust  to  compel  the  various 
States,  whose  economic  conditions  differ  very  widely  from  each  other,  to  submit  to  such 
a  uniform  regime.  To  grant  national  privileges  on  all  the  navigable  waterways  which 
have  hitherto  been  subjected  to  different  regimes, — regimes  adapted  to  actual  condi- 
tions whichin  their  turn  vary,  would  be  to  favour  those  nations  whose  fleets  and  commerce 
have  already  attained  a  high  degree  of  development,  at  the  expense  of  those  who 
can  only  hope  to  attain  similar  results  by  applying,  in  their  turn,  the  method  of 
treaties  of  commerce  and  navigation.  This  provision  would,  moreover,  constitute 
an  act  of  arbitrary  intervention  in  the  free  competition  between  nations,  as  it  would 
limit  the  rights  of  some  for  the  exclusive  benefit  of  others.  Freedom,  in  the  form 
in  which  the  Draft  Convention  proposes  to  express  it,  would  merely  be  the  freedom 
of  non-riparian  States,  acquired  at  the  expense  of  the  most  "legitimate  interests  of 
the  riparian  States.  The  Polish  Delegation  is  ready  to  make  any  sacrifice  or  any 
act  of  renunciation  which  is  really  essential  in  order  to  organise  international  rela- 
tions on  a  basis  of  liberty  and  justice,  but  it  ventures  to  remind  the  Confer- 
ence that  one  of  the  fundamental  principles  on  which  international  relations  are 
based  is  the  principle  of  reciprocity.  The  Polish  Delegation  would  therefore  be 
unable  to  accede  to  a  stipulation  which,  even  if  only  in  the  form  of  a  recommendation, 
included  purely  national  waterways,  since,  in  its  opinion,  the  interests  of  all  non- 
riparian  Powers  are,  in  a  great  measure,  assured  by  the  Convention  on  Freedom  of 
Transit. 

The  Polish  Delegation  also  ventures  to  insist  on  the  necessity  for  maintaining  the 
fundamental  distinction  universally  recognised  by  international  law  between  rivers 
which  are  common  to  several  States  and  international  rivers  properly  so-called;  in 
respect  of  the  latter,  the  Committee,  which  is  composed  of  delegates  of  non-riparian 
as  well  as  of  riparian  States,  represents  the  interests  of  the  international  community. 
From  the  legal  point  of  view,  rivers  which  are  common  to  and  which  cross  or  divide 
several  States  only  concern  these  riparian  States.  The  Polish  Delegation  could  not 
ask  the  riparian  States  of  a  common  river  to  renounce,  in  favour  of  all  the  other  States, 
the  right  to  dispose  of  what  is  their  common  property,  and  to  allow  the  exercise  of 
their  rights  to  depend  on  the  consent  oi  all  the  contracting  States.  Common  rivers  are 
national  rivers,  and  the  sovereignty  of  the  riparian  State  cannot  be  subjected  to 
restrictions  other  than  those  arising  from  neighbourly  relationship  and  from  the  neces- 
sity of  allowing  free  access  to  the  sea  to  land-locked  States  further  upstream.  In  this 
case,  also,  the  legitimate  interests  of  the  other  States  are  completely  guaranteed  by 
the  Convention  on  Freedom  of  Transit. 

The  Polish  Delegation  therefore  proposes  to  insert  in  the  Convention  on  Navigable 
Waterways  of  International  Concern,  as  a  recommendation,  a  clause  similar  to  paragraph  1 
of  Article  108  of  the  final  Act  of  the  Treaty  of  Vienna  : 

Art.  CVI1 1.— The  Powers,  whose  States  are  separated  or  crossed  by  the  same  navigable 
Rwtr,  engage  to  regulate,  by  common  consent,  all  that  regards  its  navigation. 

The  Polish  Delegation  would  not  see  any  objection  to  formulating,  similarly,  in 
the  same  article,  as  a  recommendation  and  in  a  very  general  way,  the  bases  for  the 
Conventions  which  are  to  be  subsequently  concluded  between  the  riparian  States  of 
common  rivers.     Moreover,  the  Convention  the  draft  of  which  is  now  before  to  the 
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Conference  should,  in  the  opinion  of  the  Polish  Delegation,  only  contain  general 
provisions  specially  applicable  to  international  rivers,  and  these  provisions  should  then  be 
dealt  with  in  detail  and  supplemented  by  the  Navigation  Acts  relating  to  each  inter- 
national river.  These  provisions  would,  to  some  extent,  torm  a  statute  which  should 
be  a  standard  for  all  international  rivers. 

The  Polish  Delegation  reserves  the  right  to  propose  such  amendments  as  it  may 
consider  necessary  as  soon  as  the  object  of  the  Convention  has  been  exactly  defined 
as  a  result  of  the  general  discussion. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Whilst  associating  itself  in  the  most 
formal  manner  with  the  principle  of  freedom  of  communications  as  laid  down  in  the 
Preamble  ol  the  Draft  Convention,  the  Chinese  Government  finds  itself  obliged,  in  view 
of  the  present  situation  of  China,  to  request  that  the  discussion  of  the  second  paragraph 
of  the  Preamble,  from  the  words  it  being  understood  that  to  the  end,  should  be 
adjourned  until  such  time  as  the  Conference  shall  have  defined  the  meaning  of  the 
international  regime  of  navigable  waterways. 

If,  indeed,  the  Conference  decides  that  the  Convention  on  the  International  Regime 
applies  not  only  to  international  rivers  of  general  concern  (the  Rhine  and  the  Danube) 
but  also  to  rivers  common  to  several  States,  the  Chinese  Government  believes  that  it 
would  be  necessary  to  extend  the  principle  to  national  rivers,  after  careful  consideration 
of  each  special  case.  In  the  contrary  case, — that  is  to  say,  if  the  international  regime 
is  not  applied  to  rivers  of  the  second  category, — the  Chinese  Delegation  does  not  see  the 
necessity  of  extending  the  principle  to  national  rivers,  at  least  in  the  majority  ot  cases. 
For  this  reason  it  requests  that  the  discussion  on  the  second  paragraph  of  the  Preamble 
should  be  adjourned  until  the  end  of  the  discussion  on  the  Draft  Convention,  when  the 
Conference  has  reached  a  decision  on  the  definition  of  international  waterways.  The 
Chinese  Delegation  reserves  the  right  to  make  known  its  view  with  regard  to  the 
application  of  the  present  Convention. 

M.  SEELIGER  (Germany;  speaking  in  French).  — Before  so  highly  qualified  an 
assembly  it  is  unnecessary  for  me  to  express  the  interest  which  the  German  Govern- 
ment rightly  takes  in  the  discussion  which  has  just  begun  on  the  General  Convention 
on  Navigable  Waterways.  You  are  aware  that  for  more  than  fifty  years  Germany  has 
left  nothing  undone  in  order  to  develop  her  internal  navigable  waterways,  to  construct 
canals  and  to  complete  her  river  system.  The  proof  ol  this  is  contained  in  the  statistics 
of  her  inland  navigation  transport.  It  was,  therefore,  with  the  greatest  satisfaction 
that  the  German  Government  received  and  accepted  the  invitation  which  the  League 
of  Nations  was  good  enough  to  transmit  to  it.  This  is  not  the  moment,  in  the  midst  of 
a  general  discussion,  to  enter  into  the  details  ot  the  question  with  which  you  are 
concerned.  Allow  me,  nevertheless,  to  indicate  in  a  few  words  the  interest  which  the 
German  Government  takes  in  your  deliberations. 

It  was  the  Treaties  of  Peace  which  established  the  internationalisation  of  certain 
great  rivers,  and  which  set  up  the  International  Commissions  to  administer  them;  the 
Treaties  also  laid  down  the  general  principles  governing  the  administration  of  these 
rivers.  These  general  principles  are  contained  in  Articles  332-337  of  the  Treaty  of 
Versailles.  But  it  is  laid  down  in  this  Treaty  that,  should  General  Conventions  on 
Navigable  Waterways  be  concluded,  the  principles  laid  down  in  such  Conventions  shall 
hold  good  as  regards  the  special  acts  which  we  are  engaged  in  drawing  up  concerning 
rivers.  We  are  therefore  greatly  interested  in  the  results  which  will  be  produced  by 
this  Convention. 

As  regards  the  problem  itself,  the  questions  to  be  settled  by  the  Convention  are  of 
great  importance.  Allow  me  to  mention  some  of  them.  In  the  first  place,  as  several 
speakers  before  me  have  already  remarked,  there  is  the  question  of  definition.  When 
a  certain  river  in  a  certain  country  is  internationalised,  it  is  a  question  of  some 
importance  whether  another  river  of  the  same  character  in  another  country  should  not 
also  be  internationalised.  When  certain  rivers  are  internationalised  which,  from  the 
point  of  view  of  navigation,  have  a  less  special  character  than  others,  it  is  inevitable 
that  these  others  should  also  be  internationalised.  For  there  will  always  be  States 
which  will  claim  that,  as  regards  the  territories  traversed  by  such  a  river,  this  river 
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is  not  so  essential  for  purposes  of  navigation,  but  that  it  might  be  of  great  import- 
ance from  the  point  of  view  of  fisheries,  hydraulic  works,  agriculture,  and  so  on. 
I  repeat,  therefore,  that  the  definition  of  the  rivers  to  be  internationalised  is  one  of  the 
most  serious  problems  with  which  you  will  be  confronted. 

Quite  rightly,  you  are  about  to  establish  freedom  of  navigation.  The  second  problem 
now  arises  regarding  the  restrictions  which  you  intend  to  establish.  We  have  already 
heard  another  speaker  on  this  subject.  He  said  that  these  restrictions  were  inad- 
missible In  my  opinion  the  Conference  ought  to  adopt  an  intermediate  policy  by 
harmonising  the  interests  of  riparian  States  with  the  general  interests  of  navigation. 

You  will  also  have  to  decide  upon  the  nature  of  the  international  Commissions 
which  you -are  setting  up.  A  very  difficult  problem  is  involve')  in  this  question.  You 
are  well  aware  that  an  international  Commission  which  administers  a  river  always 
acquires  certain  rights  normally  belonging  to  riparian  States.  It  is  in  this  connection 
that  there  arises  the  question  of  the  manner  in  which  the  rights  of  riparian  States  are 
to  be  defined.  This  is  one  of  the  most  serious  problems  which  you  will  have  to  solve, — a 
problem  which  has  already  given  rise  to  great  difficulties  in  the  course  of  the  discussions 
with  regard  to  the  Danube,  the  Elbe  and  other  rivers,  which  preceded  the  present 
debates. 

Then  come  purely  technical  questions,  such  as  that  relating  to  the  collection  ol 
dues.  Of  course,  we  all  desire  that  navigation  shall  be  free  and  unhampered  by  those 
difficulties  which  we  call  dues.  But  you  all  know  that  in  view  of  the  present  situation 
of  the  majority  of  States,  and  of  our  financial  situation,  this  would  be  almost  an  im- 
possibility. Provision  must  therefore  be  made  as  far  as  possible  to  ensure  that  navi- 
gation shall  contribute  to  the  expenses  which  it  involves,  if  it  is  desired  that  navigable 
waterways  shall  be  developed  in  such  a  way  as  to  be  genuinely  useful  for  the  purpose 
of  transport. 

In  addition  there  is  the  question  of  works.  How  are  questions  connected  with  this 
problem  to  be  settled  ?  There  is  one  very  important  question, — that  of  a  State 
which  refuses  to  carry  out  certain  operations  on  the  rivers  which  cross  its  territory, 
while  other  States  represented  on  the  International  Commission  are  willing  to  per- 
form this  work.  Is  it  possible  either  to  compel  that  State  to  perform  the  work  or  to 
instruct  another  State  to  do  the  work  on  the  territory  of  the  first  State  ?  This  is  a 
very  difficult  question,  which  must  be  settled  in  a  spirit  of  equity  and  moderation. 

The  last  question  to  which  I  now  desire  to  call  your  attention  is  that  which  arises 
in  connection  with  nearly  all  the  other  problems  to  which  we  have  referred, — the 
manner  in  which  disputes  are  to  be  settled.  We  may  have  a  firm  intention  to  carry  out 
the  terms  of  a  treaty  which  has  been  signed,  but  disputes  will  always  arise  regarding 
the  interpretation  and  application  of  that  treaty,  particularly  in  respect  of  a  Conven- 
tion dealing  with  problems  of  so  difficult  a  nature.  A  method  of  procedure  must 
therefore  be  found  to  permit  settling  such  disputes  in  a  manner  which  will  satisfy 
everybody. 

I  have  ventured  to  refer  very  briefly  to  the  many  problems  which  you  will  have  to 
solve,  and  which  are  of  very  special  interest  to  the  German  Government.  If  the  Con- 
ference wishes,  the  German  Delegation  is  ready  to  collaborate  whole-heartedly  with 
you,  and  to  place  at  your  disposal  the  rich  funds  of  its  experience  in  matters  relating 
to  inland  navigation.  Should  you  wish  it,  we  will  supply  you  with  any  information 
and  explanations  which  you  may  desire.  In  adopting  this  attitude,  we  believe  we  are 
fulfilling  our  duty  to  the  League  of  Nations,  which  was  good  enough  to  invite  us  here; 
at  the  same  time  we  believe  that  we  are  performing  a  duty  which  we  owe  to  our 
Government  by  protecting  the  interests  ot  our  beloved  country. 

We  earnestly  hope  that  this  Conference  will  allow  its  labours  and  its  decisions  to  be 
inspired  by  the  words  of  the  well-known  motto  which  has  always  been  our  watchword 
both  for  sea  and  inland  navigation  :  navigare  necesse  est. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  Allow  me  to  summarise 
the  view  taken  by  my  Government  with  regard  to  the  international  regime  of  water- 
ways. 

The  Czecho-Slovak  Republic  is  situated  on  the  line  of  the  watershed  of  rivers  flow- 
ing into  three  seas, — that  is  to  say,  the  North  Sea,  the  Baltic  Sea  and  the  Black  Sea. 
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It  is  on  its  territory  that  the  two  important  European  rivers,  the  Elbe  and  the  Oder, 
take  their  rise,  and  also  several  tributaries  of  the  Danube.  The  regime  of  waterways  in 
our  State  exercises  a  very  important  influence  on  these  rivers  in  their  lower  courses,  and 
particularly  on  the  navigability  of  the  Elbe.  Before  the  war,  it  was  this  ancient 
waterway  which  united  the  Czech  countries  directly  with  the  North  Sea.  Our  traffic 
upon  it  amounted,  on  the  Czecho-German  frontier,  to  4,000,000  tons.  In  addition, 
we  had  two  indirect  means  of  communication  with  the  sea, — the  first  by  the  Oder, 
with  transhipment  at  Cosel,  in  Upper  Silesia,  where  the  traffic  amounted  to  800,000 
tons,  mainly  with  Sweden;  the  second  by  the  Danube,  with  transhipment  at  Linz  and 
Vienna.  After  the  war,  Czecho-Slovakia  was  included  amongst  the  States  bordering 
upon  the  Danube,  and  obtained  direct  communication  with  the  Balkans  and  the 
Black  Sea. 

Czecho-Slovakia,  with  its  14,000,000  inhabitants,  depends  for  its  production,  to 
a  great  extent,  on  the  possibility  of  obtaining  raw  materials  and  exporting  its  products. 
In  order  to  compete  in  the  world-markets,  it  is  essential  that  it  should  be  able  to  obtain 
cheap  transport;  the  Czecho-Slovak  State  is  therefore  vitally  interested  in  the  utmost 
possible  development  of  waterways.  For  this  reason  it  is  maintaining  and  improving 
its  existing  waterways,  is  endeavouring  to  complete  the  works  which  are  now  in 
course  of  construction  and  is  preparing  a  canal  system  running  in  the  first  place  from 
the  Elbe  and  the  Oder  to  the  Danube,  and  possibly  from  the  Vltava  (Moldau)  to  the 
Rhine  via  the  Main.  Czecho-Slovakia  does  not  possess  any  sea-board,  but  it  now 
has  access  to  the  sea  by  the  three  great  international  rivers,  the  Elbe,  the  Oder  and 
the  Danube.  At  the  mouth  of  the  two  first-named  it  has  been  guaranteed  free  zones 
under  the  terms  of  the  Treaty  of  Peace,  in  the  ports  of  Hamburg  and  Stettin,  as  a 
basis  for  its  maritime  navigation. 

It  is  these  circumstances  which  prompt  the  great  interest  taken  by  the  Czecho- 
slovak Republic  in  that  freedom  of  navigation  which  is  provided  for  in  the  Treaties 
of  Peace;  but  it  is  essential  to  obtain  guarantees  that  the  principles  governing  this 
freedom  will  really  be  safeguarded.  We  think  that  it  is  in  the  international  character 
of  these  rivers,  and  in  the  control  of  their  administration  by  means  of  Inter- 
national Commissions,  in  accordance  with  special  conventions  drawn  up  in  virtue  of 
the  Treaties  of  Peace,  that  this  guarantee  lies.  The  form  to  be  given  to  these  conven- 
tions should  be  that  of  the  general  Convention  which  our  Conference  is  about 
to  prepare. 

The  Czecho-Slovak  Delegation  can  only  repeat,  then,  with  regard  to  navigation,  what 
it  has  already  said  in  a  general  way  ever  since  the  beginning  of  the  work  of  the  Confer- 
ence,— namely,  that  the  Czecho-Slovak  Republic  is  well  qualified,  by  its  geographical 
situation,  to  appreciate  the  importance  of  free  navigation,  and  that  the  Czecho-Slovak 
Government  is  prepared  to  accept  the  principles  of  the  Draft  Convention  on  the  Inter- 
national Regime  of  Waterways  drawn  up  by  the  Commission  of  Enquiry.  In  its 
report  on  this  subject,  the  Commission  of  Enquiry  tells  us  that  the  League  of  Nations 
will  gradually  give  legal  form  to  an  International  Code  of  Communications  and  Transit, 
of  which  the  Conventions  can  only  be  the  basis  and  the  foundation.  On  behalf  of  my 
Government  I  express  the  sincere  hope  that  this  task  may  speedily  prove  successful. 

M.  Alejandro  ALVAREZ  (Chile;  speaking  in  French).  —  Allow  me  to  make  a 
brief  statement,  from  the  point  of  view  of  the  States  of  Latin  America,  on  the 
question  of  the  free  navigation  of  rivers,  in  connection  with  the  national  and  inter- 
national policy  followed  by  them  in  the  matter  during  the  last  century. 

As  a  result  of  the  natural  conditions  governing  the  waterway  systems  of  South 
America,  the  territorial  divisions  of  the  States,  the  enormous  distances  separating  them, 
the  difficulties  of  establishing  means  of  communication  by  land,  and  their  economic 
situation,  the  problem  of  free  river  navigation  is  of  supreme  importance  for  these 
States,  and  they  have  concluded  numerous  Conventions  and  passed  legislation  in 
an  endeavour  to  solve  this  problem.  These  Conventions  may  be  divided  into  the 
following  three  categories  : 

1.  Friendly  commercial  and  navigation  treaties  concluded  either  between  Latin- 
American  nations  or  between  them  and  European  Powers,  in  which  stipulations 
have  been  made  in  favour  of  their  respective  nationals  as  regards  reciprocal  freedom 
of.navigation  on  the  coasts  and  rivers  open  to  general  commerce  in  their  countries. 
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Treaties  of  this  kind  are  unimportant,  as  they  do  not  confer  any  special  right  on  the 
nationals  of  the  contracting  countries.  They  are  without  any  practical  value,  and 
are  in  reality  nothing  more  than  manifestations  of  goodwill  and  friendship; 

2.  Conventions  concluded  between  two  or  more  Latin- American  countries  which 
include  provisions  for  the  free  navigation  of  national  rivers,  or  of  an  international  river 
flowing  through  the  countries  of  the  contracting  States,  such  provisions  applying 
only  to  the  nationals  of  these  countries; 

3.  Conventions  in  which  stipulations  have  been  made  ensuring  to  the  flags  of  all 
States  —  even  non-riparian  or  non- American  States — the  right  of  free  navigation  on 
those  parts  of  national  or  international  rivers  which  cross  the  territories  of  the 
contracting  parties. 

Some  States  in  Latin  America,  by  their  constitutions  or  their  laws,  have  declared 
the  navigation  of  their  national  rivers  to  be  free  and  open  to  all  flags. 

At  the  first  Pan-American  Congress  which  met  at  Washington  in  1889,  and  at 
which  all  the  States  of  America  were  represented,  the  following  resolutions  were  passed  : 

(a)  That  rivers  separating  two  or  more  States  or  flowing  through  their  territories  should 
be  open  to  the  riparian  nations  for  the  purposes  of  free  navigation; 

(b)  That  this  declaration  does  not  affect  either  the  property  or  the  sovereignty  of  any 
of  the  riparian  nations,  either  in  time  of  peace  or  in  time  of  war. 

I  will  not  detain  you  by  explaining  in  detail  the  principles  or  policies  which  can 
be  deduced  from  the  Conventions  laws  of  the  South  American  States  as  regards 
the  free  navigation  of  rivers.  I  will  lay  these  considerations  before  the  Committee 
which  the  Conference  will  appoint  for  the  investigation  of  this  question.  I  should 
like,  however,  to  point  out,  in  passing,  the  contrast  which  exists  between  the 
European  and  American  systems  in  this  matter,  the  cause  of  which  lies  in  the  differ- 
ences in  the  geographical  and  economic  conditions  prevailing  in  the  two  worlds. 

In  Europe,  as  a  result  of  the  density  of  the  population,  the  limited  extent  of  terri- 
tory, the  number  of  States  which  are  crossed  or  separated  by  waterways,  and  the 
concentration  of  industrial  and  agricultural  enterprises  established  in  these  regions, 
navigable  rivers  are  of  universal  interest,  and  free  navigation  on  these  rivers  is  an  imper- 
ative right  for  all,  both  riparians  and  non-riparians.  This  explains  why,  at  first 
sight,  America  appears  to  be  behind  Europe  as  regards  the  conventions  referred  to  in 
paragraph  2  above,  and,  on  the  other  hand,  why,  in  the  conventions  mentioned  in  para- 
graph 3,  America  is  ahead  of  Europe.  In  America  the  interests  of  riparians  are  always 
predominant,  and  when  they  grant  free  navigation  to  non-riparians,  it  is  not  because 
they  consider  themselves  to  be  granting  a  real  right,  the  exercise  of  which  could  always 
be  claimed  by  the  non-riparians,  but  because  they  desire  to  grant  them  privileges 
which  they  themselves  will  control  and  which  they  may  withdraw  if  they  consider 
necessary. 

From  the  short  statement  which  I  have  made  it  will  be  seen  that,  in  the  Draft 
Convention  which  this  Conference  will  prepare,  there  would  be  a  manifest  advantage 
in  drawing  a  distinction  between  navigation  on  rivers  which  are  really  international 
and  which  are  referred  to  in  the  Treaty  of  Versailles,  and  navigation  on  those  which 
do  not  possess  this  character,  because  they  chiefly  concern  the  riparian  States,  as 
is  the  case  with  the  rivers  of  America.  Navigation  may  become  entirely  free  for  rivers 
belonging  to  the  first  of  these  categories,  but  as  regards  the  second,  the  rights  and 
interests  of  the  riparian  States  should  be  taken  into  consideration. 

M.  Henri  REINHARDT  (Austria;  speaking  in  French).  • —  For  us  who  have  not 
taken  part  in  the  preparatory  work  of  our  Conventions,  the  Green  Book  is  entirely 
new.  I  read  the  text  of  the  annexes  first,  in  order  not  to  be  influenced  by  the  com- 
mentaries upon  it.  Permit  me  to  say  that  my  first  impression  on  reading  the  Draft 
Convention  was  not  favourable;  there  were  too  many  vague  phrases,  restrictions,  and 
reservations.  But  after  having  completed  my  perusal  of  the  report,  many  of  my 
fears  and  doubts  were  allayed.  It  is  obvious  that  great  difficulties  have  had  to  be 
surmounted,  and,  after  due  reflection,  a  more  favourable  view  of  the  work  is  obtained. 
But  it  is  due  to  the  discussions  of  this  assembly  that  we  have  been  able  to  give  thorough 
consideration  to  the  matter,  and  to  realise  the  purport  of  certain  clauses  and  the  widely 
differing  conditions  which  have  had  to  be  taken  into  consideration. 
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A  situation  similar  to  that  which  arose  upon  the  occasion  of  our  deliberations  on 
the  Transit  Convention  will  probably  arise  when  we  discuss  the  Convention  on  Navi- 
gable Waterways.  At  the  beginning  of  the  Conference  we  all  declared  that  our  greatest 
desire  was  to  arrive  at  a  satisfactory  result,  and  never  to  lose  sight  of  the  ideal  which 
should  inspire  us.  To  fulfil  this  duty  will  perhaps  be  more  difficult  in  the  case  of  the 
Convention  upon  Navigable  Waterways  than  in  that  of  the  TransitConvention.  Above 
all,  we  must  not  lose  courage.  Let  us  show  by  our  attitude  and  by  our  diligence  that 
our  declarations  were  not  mere  vain  words,  and  let  us  firmly  resolve  to  make  inevitable 
sacrifices  in  order  to  achieve  our  aim.  We  shall  then  have  clear  consciences,  and  we 
can  return  home  with  the  firm  conviction  that  we  have  inaugurated  a  new  epoch, 
based,  if  you  will  allow  me  to  say  so,  upon  principles  of  altruism  which  will  unite  the 
nations  by  bonds  of  liberty  and  equality. 

These  are  the  sentiments  which  inspire  the  amendments  to  the  Convention  which 
I  shall  have  the  honour  to  submit  on  behalf  of  Austria.  Their  purpose  is  as  tar  as 
possible  to  avoid  restrictions  and  reservations,  and  to  establish  full  liberty  and  equality 
throughout  the  field  of  our  labours. 

M.  CHARGUERAUD  (France;  speaking  in  French).  —  It  is  obvious  that  the 
Draft  of  the  General  Convention  on  Waterways  has  not  been  received  with  equal 
favour  by  all  the  delegations;  this  does  not  surprise  me.  If  you  will  read  page  64 
of  the  commentary  in  the  Green  Book  (1)  you  will  see  that  the  French  Delegation 
brought  to  the  notice  of  the  Commission  of  Enquiry  instructed  to  prepare  this  draft 
scheme  a  proposal  which,  in  the  opinion  of  the  Delegation,  appeared  to  remove  the 
difficulties  with  which  you  are  faced  to-day.  This  proposal  was  not  accepted,  it 
was  considered  to  be  retrogressive  as  compared  with  the  conditions  laid  down  by  the 
Congress  of  Vienna. 

No  French  Delegation,  however  it  might  be  composed,  could  forget  the  history 
of  the  Treaty  of  Vienna,  nor  could  it  mistake  the  great  ideas  which  dictated  its  first 
articles. 

Our  Vice-President,  M.  Adatci,  in  his  brilliant  statement,  quoted  to  you  the  actual 
text  of  Articles  108  and  109  of  the  Treaty  of  Vienna,  but  he  also  quoted  the  memorable 
Declaration  of  the  Executive  Committee  of  the  French  Republic  in  1792,  upon  which 
all  subsequent  documents  relating  to  this  subject  are  based.  In  the  Commission  of 
Enquiry  we  did  not  forget  this  history,  and  the  proposal  made  was  by  no  means  reac- 
tionary. But  as  I  see  that  several  Delegations  have  accepted  the  idea  put  forward 
by  the  French  Delegation,  or  have  associated  themselves  with  it  at  this  Conference, 
I  am  supporting  it  again,  and  I  hope  to  prove  to  you  that  its  effect  is  not  retrogressive. 

What  is  laid  down  on  this  subject  in  the  Treaty  of  Vienna,  which,  as  M.  Adatci 
has  declared,  is  to  be  a  torch  to  guide  us?  We  may  make  two  assertions.  The 
first,  to  which  M.  Alvarez  has  referred,  i&  that  this  Treaty  only  concerned  engagements 
between  riparian  States.  It  was  as  regards  themselves  alone  and  between  them- 
selves alone  that  riparian  States  were  bound.  The  second  assertion  is  that  this 
engagement  did  not  contain  any  sanctions.  Even  if  we  had  merely  confirmed  the 
provisions  of  the  Treaty  of  Vienna,  we  should  still  be  making  considerable  progress 
to-day,  since,  in  order  to  secure  respect  for  engagements  already  undertaken,  we 
have  formulated  a  whole  procedure  which  will  enable  disputes  between  States  to  be 
settled.  The  Draft  submitted  to  us  aims  at  much  more;  and  when  I  say  more, 
I  repeat  the  expression  of  our  colleague  M.  Lely, — it  aims  at  something  altogether 
different.  It  aims  at  the  establishment,  in  favour  of  all  the  States  Members  of 
the  League  ot  Nations,  without  distinction,  of  a  servitude  on  all  the  rivers  of  the 
world  which  correspond  to  the  definition  contained  in  this  first  article:  and  this 
definition  is  the  plaything  of  frontier-lines.  Allow  me  to  take  an  example  which  we 
have  often  used,  and  which  will,  I  think,  more  than  once  recur  in  our  discussions, — that 
of  the  River  Amur.  Supposing  that  China  and  Russia  agree  to  place  their  frontier 
on  the  left  bank,  and  that  China  remains  sovereign  mistress  ot  the  River  Amur,  she 
then  has  this  river  completely  at  her  disposal.  But  suppose  that  they  agree  to  place 
the  frontier  on  the  right  bank,  Russia,  in  her  turn,  and  without  intervention  of  any 


(1)  See  p.  417. 
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kind,  becomes  absolute  mistress,  and  may  do  with  this  river  what  she  pleases.  But 
if  they  place  the  frontier  in  the  navigable  channel  of  the  river,  any  people  what- 
ever, from  any  region  of  the  world,  at  once  possesses  rights  over  this  river,  and  may 
say  to  the  two  co-riparian  States  :  "You  will  not  do  this,  but  in  future  you  will  do 
that."  This  would  at  once  awaken  susceptibilities  which,  however  well  they  may 
be  concealed,  have  already  become  evident  in  no  uncertain  manner. 

What  then  are  to  be  the  guiding  principles  of  the  internationalisation  of  rivers? 
This  matter  has  been  treated  very  fully.  M.  Adatci  has  recalled  some  of  the  great 
discussions  of  the  past  century  concerning  the  mouths  of  the  Rhine,  the  Scheldt,  the 
St.  Lawrence,  the  Mississippi,  the  Rio  de  la  Plata,  the  Amur  and  the  Orinoco;  and 
you  have  seen  that  the  State  which  owned  these  river-mouths  at  that  distant  period 
invariably  refused  passage  to  up-stream  States,  and  a  struggle  invariably  took  place 
between  these  riparian  States.  It  was  only  the  Treaty  of  Vienna  which  passed  legis- 
lation in  this  matter,  on  the  hypothesis  that  international  rivers  are  the  common 
property  of  their  riparian  States,  and  that  the  latter  exercise  common  sovereignty 
over  such  property.  In  this  Treaty  they  were  compared  with  co-proprietors  owning 
property  jointly,  and  compelled  to  agree  between  themselves  as  to  certain  advantages, 
or  to  submit  to  certain  mutual  obligations.  If,  as  M.  Alvarez  recalled  just  now,  these 
States  proclaim  that  their  rivers  are  open  to  all  nations,  if  they  give  notice  that  the 
riparian  States  are  bound  always  to  maintain  the  river  in  good  navigable  condition, 
it  is  between  themselves  that  they  undertake  this  engagement,  and  if  other  States 
desire  to  profit  by  it,  it  is  in  virtue  of  the  power  which  this  common  sovereignty  has 
granted  them,  and  not  in  virtue  of  any  right  which  they  themselves  might  claim. 
Such  was  the  governing  idea  of  the  Declaration  of  1792  and  of  the  Treaty  of  1815; 
strife  between  riparian  States  had  to  be  brought  to  an  end.  The  word  riverain  comes 
from  rivales  (rivals);  riparian  States  are  rivals,  and  it  is  always  in  the  middle  path 
that  the  difficulties  of  the  position  of  a  riparian  State  are  encountered. 

But  another  idea  has  been  introduced  into  thia  matter  which  should  have  been 
kept  apart  from  it,  and  on  this  point  I  think  that  the  Conference  will  share  my  opinion. 
In  certain  cases  it  was  desired  to  assimilate  the  waters  of  these  international  rivers 
to  the  waters  of  the  sea  itself.  This  is  a  confusion  of  thought  which  I  consider  inadmis- 
sible. A  system  of  administration  by  which  ships  of  every  flag  must  be  admitted  in  sea- 
ports should  not  depend  on  the  situation  of  these  seaports  themselves, — whether  they 
are  situated  within  rivers  considered  as  purely  national  or  within  international  rivers. 
I  consider,  therefore,  that  we  shall  have  completely  to  abandon  this  idea  in  our  dis- 
cussions in  Committee.  I  make  this  remark  because  I  believe  that,  in  certain  terms 
which  occur  in  the  Draft  submitted  to  us,  I  see  a  reversion  to  this  idea  that  the  water 
of  international  rivers  may  be  assimilated  to  that  of  the  sea. 

But  if  I  have  indicated  which  these  international  rivers  ought  to  be,  under  the 
terms  of  the  Congress  of  Vienna,  I  consider  — as  was  indeed  observed  just  now — that 
there  are  a  certain  number  which  should  be  placed  apart  from  the  majority  of  these 
rivers ;  1  refer  to  those  which  have  received  a  certain  stamp  as  a  result  of  historical  or 
economic  considerations  or  of  certain  provisions.  Foremost  among  these  rivers  are 
obviously  those  referred  to  in  the  Treaty  of  Peace  recently  signed.  No  theoretical 
a  priori  definition  oi  these  rivers  can  be  given;  they  are  what  they  are,  because  they 
have  been  made  so  in  the  documents  in  which  they  are  mentioned.  It  is  therefore 
in  a  list  of  names  that  you  must  look  for  these  rivers  of  greater  importance,  which  I 
have  termed,  and  still  term,  of  general  concern,  in  order  to  conform  to  the  idea  that 
it  will  not  be  the  riparian  States  only,  but  other  and  non-riparian  States,  which 
will  possess  rights  over  these  rivers.  And  I  contrast  them  with  those  which  I  shall 
call  of  common  concern,  which  are,  like  our  local  roads,  of  common  concern, — -those 
which  possess  an  interest  for  the  riparian  States. 

Where  shall  we  find  the  statute  for  these  rivers  which  are  detached  from  the  other 
class?  It  will  be  found  in  the  general  Convention  which  we  are  called  upon  to  draw 
up.  At  the  same  time  we  shall  have  respected  the  legal  principle  which  1  have  defined 
— namely  that  no  one  may  claim  rights  or  be  subjected  to  obligations  which  are  contained 
in  a  document  which  he  has  signed.  All  the  Members  of  the  League  of  Nations  who 
sign  the  Draft  Convention  which  we  are  to  draw  up  will  find  in  it  all  their  rights  and 
obligations  regarding  rivers  of  which  they  are  not  riparian  States.     In  my  opinion 
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it  is  for  them  in  particular  that  the  Draft  Convention  is  to  he  prepared;  it  is  these 
rivers  which  must  always  he  home  in  mind. 

The  Delegate  of  Germany  has  called  your  attention  to  the  great  importance  involved 
in  the  terms  which  we  introduce  into  this  Convention.  He  was  right,  for  it  is  here 
that  we  shall  discover  the  general  principles  which  it  is  essential  to  establish  if  we 
are  not  to  find  ourselves,  as  has  happened  before,  at  variance  on  common  points  of 
rivers  like  the  Rhine,  the  Elbe,  the  Oder,  and  the  Danube.  It  is  in  this  Convention 
that  we  shall  lay  down  the  general  rules  governing  such  rivers.  But  this  does  not 
exclude  the  drawing  up  of  special  documents — indeed  this  was  provided  for  in  the 
Treaties  of  Peace — to  regulate,  each  of  these  rivers  individually.  At  the  last  meeting 
it  was  pointed  out  that  each  river  had  its  own  peculiarities.  It  is  in  these  special 
Conventions,  the  terms  of  which  must  not  conflict  with  the  General  Convention,  that 
theae  peculiarities  will  be  defined. 

To  sum  up,— if  the  Conference  desired  to  adopt  this  point  of  view,  it  would  give 
a  mandate  to  the  Commission  which  it  appoints,  to  re-fashion,  to  improve,  to  adapt, 
if  you  like,  the  General  Draft  Convention  submitted  to  it,  on  the  following  principles  : 

First  principle  :  Two  categories  of  rivers.  —  First  Category  :  Rivers  mentioned 
individually,  for  which  the  general  Convention  was  primarily  drawn  up,  and  which  we 
shall  call  rivers  of  general  concern. 

Second  Category.  Rivers  of  common  concern,  remaining  under  the  exclusive 
sovereignty  of  riparian  States, — to  repeat  the  definition  of  the  Treaty  of  Vienna  itself — 
riparian  States  which  will  undertake  to  conclude  between  themselves  agreements  based 
as  far  as  possible  on  the  clauses  which  they  have  introduced  into  the  general  Convention 
in  respect  of  other  rivers. 

Second  principle  :  Settlement  of  disputes.  -  Disputes,  whether,  as  with  the  rivers  of 
the  first  category,  they  arise  between  non-riparian  and  riparian  States,  or,  as  with 
rivers  in  the  second  category,  between  riparian  States  alone,  will  be  settled  in  the 
same  way,  in  accordance  with  the  procedure  to  be  laid  down  in  the  Convention  which 
we  are  preparing. 

Admiral  PRICA  (Serb-Croat-Slovene  State;  speaking  in  French).  —  The  opening 
up  of  rivers  to  all  shipping  is  bound  to  meet  with  the  approval  of  all  nations.  In 
order  to  apply  this  idea  with  perfect  fairness,  all  States  participating  in  this  Convention 
would  have  to  be  similarly  situated  at  the  time  of  its  coming  into  force.  Seeing  that 
all  Members  of  the  League  of  Nations  are  not  equally  well  equipped  to  enter  the  field 
of  economic  competition,  it  is  to  be  hoped  that  the  conditions  laid  down  in  the  present 
Convention  will  to  some  extent  be  adjusted  in  order  to  conform  to  the  principles  of 
equality  and  justice. 

In  the  first  place,  we  should  not  lose  sight  of  the  fact  that  the  right  of  navigation 
on  all  international  rivers  will  for  many  nations  remain  a  purely  theoretical  right, 
whereas  nations  which  possess  great  commercial  traditions  and  large  mercantile 
marines  will  profit  by  this  right,  and  will  apply  it  not  only  in  theory  but  also  in  practice.* 

In  order  to  prevent  nations  whose  commerce  and  shipping  are  in  their  infancy 
from  feeling  this  contrast  to  too  great  an  extent,  measures  will  have  to  be  taken 
to  prevent  their  being  deprived  of  the  possibility  of  developing  their  own  means  of 
transport.  With  this  object  special  respect  should  be  paid  to  national  waters  and 
to  rights  of  local  transport.  National  waters  should  be  left  entirely  under  the 
administration  of  the  riparian  States,  except  as  regards  the  indispensable  needs  of 
transit  traffic,  and  local  traffic  and  internal  communications  should  be  reserved  to 
these  States.  They  must  also  be  accorded  the  right  to  select  certain  of  their  ports 
for  preferential  treatment.  If  these  privileges  were  not  granted  to  them,  weak  States 
would  be  in  serious  danger  of  speedily  succumbing  in  the  competition  against  old- 
established  shipping  companies  and  foreign  capital.  We  must  not  forget  that 
freedom  of  navigation  also  implies  commercial  rivalry.  If  in  this  economic  struggle 
a  State  were  to  prove  unsuccessful  outside  its  own  territory,  it  would  only  have 
itself  to  blame,  but  if  it  were  beaten  upon  its  own  territory,  it  is  obvious  that  the 
fault  would  lie  with  the  Convention  to  which  it  has  acceded.     A  riparian  State  throws 
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open  to  all  comers  all  the  rights  which  it  possesses  over  its  river,  whereas  a  non- 
riparian  State,  in  using  of  the  river,  makes  no  sacrifice. 

In  places  where  International  River  Commissions  are  to  be  set  up,  great  tact  will 
have  to  be  exercised  in  order  not  to  interfere  unduly  with  the  autonomy  and 
independence  of  the  riparian  States,  especially  as  regards  the  regulation  and  execution 
of  works  upon  their  territory,  the  inspection  of  these  works,  and  so  on. 

As  the  movement  of  vessels  of  war  abroad  often  has  a  political  object,  some  restric- 
tions must  be  applied  to  this  right  of  almost  unlimited  navigation,  since  though,  on 
the  one  hand,  the  appearance  of  such  craft  in  foreign  territorial  waters  might  cause 
satisfaction,  it  might,  on  the  other  hand,  produce  a  contrary  effect. 

The  countries  devastated  in  the  world-war  deserve  to  be  treated  in  the  Convention 
on  Navigation  with  the  same  consideration  as  in  the  Convention  on  Transit. 

In  the  present  Convention  we  shall  have  to  deal  again,  under  heading  4,  with  the 
question  of  transit,  and  for  this  reason  we  much  regret  that  the  question  of  vessels 
has  not  been  dealt  with  separately  from  that  of  their  cargo,  as  we  proposed  at  the 
time  of  the  discussion  of  the  Transit  Convention  (1).  We  hope  that  no  misunderstand- 
ings will  ensue, — for  instance,  that  no  State  will  treat  a  ship,  sailing  at  a  distance  of 
one  mile  from  its  coast,  as  being  in  transit  and  demand  payment  of  the  tax  for  coast- 
lights. 

The  Serb-Croat-Slovene  Delegation  has  presented  certain  amendments  which  are 
the  natural  outcome  of  this  statement,  and  hopes  that  the  Conference  will  give  sympa- 
thetic consideration  to  these  amendments. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  Brazil  has  long  since  attached 
special  importance  to  the  great  question  which  now  forms  the  subject  of  discussion 
in  this  Conference.  You  are,  I  am  sure,  aware  that  Brazil  has  a  definite  policy  in  this 
connection.  This  policy  is  the  logical  outcome  of  the  liberal  methods  which  Brazil 
has  always  pursued,  under  both  Empire  and  Republic,  with  regard  to  jurisdiction 
concerning  her  navigable  waterways.  We  attach  special  value  to  this  policy,  because 
it  is  calculated  to  enable  the  nations  to  put  into  practice  the  ideals  which  we  are 
now  striving  to  attain.  The  attitude  adopted  by  Brazil  in  this  discussion  is  therefore 
defined  by  the  responsibilities  arising  out  of  her  traditional  policy.  For  this  reason 
the  Brazilian  Delegation  considers  it  its  duty  to  make  brief  reference  before  this 
assembly  to  the  principles  by  which  it  is  guided,  and  which  give  a  definite  character 
to  the  attitude  adopted  by  it  in  the  debate  which  has  now  been  opened  with  a  view 
to  improving  the  conditions  of  international  navigation. 

Allow  me  first  of  all,  however,  to  declare  that  the  Brazilian  Delegation  is  determined 
to  respect,  as  far  as  possible,  the  actual  text  of  the  Convention  which  has  been  placed 
before  us,  and  also  to  state  our  reasons  for  so  doing.  We  fully  realise  the  difficulties 
with  which  the  distinguished  authors  of  the  Green  Book  were  faced.  We  know — 
although  the  issue  is  at  times  obscured — that  they  were  anxious  to  remain  faithful  to 
the  true  spirit  of  freedom,  and  the  highest  tribute  which  we  can  pay  them  is  to  endeavour 
to  find  means  of  bringing  our  views  into  harmony  with  theirs  upon  points  on  which 
we  and  they  are  not  in  complete  agreement.  It  is  in  order  to  facilitate  the  attainment 
of  this  object  that  we  now  propose  to  define  the  point  of  view  adopted  by  Brazil. 

Statement  of  the  Problem. 

Let  us  first  of  all  try  to  state  the  problem  clearly  and  precisely.  In  accordance 
with  Article  23  of  the  Covenant,  the  question  at  issue  is  the  application  to  navigable 
waterways  of  the  principle  of  freedom  of  communications, — in  other  words,  an  inter- 
national regime  for  waterways  has  to  be  established.  In  this  question,  as  in  all 
questions,  especially  those  of  a  political  or  social  nature,  the  first  essential,  if  we  are 
to  avoid  useless  argument,  is  to  agree  upon  the  meaning  of  words;  for  instance,  the 
creation  of  an  international  regime  of  waterways  does  not  imply  the  surrender  of 
national  rights  over  them,  nor  must  we  forget  that  the  phrase  internationaJisation  of 
rivers  may  lead  to  misunderstanding,  against  ^hich  we  must  be  on  our  guard.     I  need 


(1)  See  Verbatim  Records  and. Texts  relating  to  Freedom  of  Transit,  pp.  39,  203  and  222, 
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not  dwell  on  this  point;  you  will  realize  how  important  it  is.     The  problem  before 
us,  therefore,  is  to  establish  an  international  regime  for  waterways. 

In  examining  this  question  we  must  keep  freedom  of  navigation  constantly  in  view, 
and  also  bear  in  mind  national  sovereign  rights.  These  are  the  essential  conditions 
which  characterise  the  problem  before  us.  Its  solution  therefore  consists  in  finding 
some  means  of  providing  for  the  natural  exercise  of  the  former,  whilst  duly  respecting 
the  normal  operation  of  the  latter.  We  are  convinced  that,  by  keeping  these  two 
aspects  of  the  question  ever  before  us,  and  by  making  the  two  conditions  to  which 
I  have  referred  contribute  to  the  solution  in  accordance  with  the  legitimate  claims  of 
each,  a  solution  will  readily  be  found  for  the  problem  of  the  application  to  rivers  of  an 
international  regime. 

Freedom  of  Navigation. 

From  the  point  of  view  of  freedom  of  navigation  it  is  obvious  that  the  question 
to  be  settled  is  that  of  the  basis  upon  which  this  freedom  rests,  and  the  justification 
for  it.     I  need  not  remind  you  of  the  doctrine  adopted  in  this  connection  by  the 
Congress  of  Vienna;  you  have  heard  it  expounded  in  masterly  fashion.     You  are  aware, 
moreover,  that  the  method  adopted  in  the  Green  Book,  subject  to  certain  developments 
which  are  known  to  you,  has  been  taken  from  the  doctrine  of  the  Treaty  of  Vienna. 
With  regard  to  the  Brazilian  doctrine  I  may  say  that  it  is  by  no  means  a  mere  eman- 
ation of  the  Vienna  doctrine.    As  a  matter  of  fact  the  Brazilian  doctrine  is  more  liberal. 
We  must,  of  course,  take  care  not  to  confuse  a  general  doctrine  with  the  actual  policy 
inspired  by  it.     Between  them  lies  the  essential  difference  between  theory  and  practice. 
The  former  consists  of  the  whole  body  of  more  or  less  abstract  and  unchangeable  princi- 
ples upon  which  is  based  the  special  and  definite  action — sometimes  of  a  temporary 
nature — which  constitutes  policy.     Doctrine  indicates  the  objects  to  be  achieved; 
policy  sets  in  motion  the  means — sometimes  quite  fortuitous — of  obtaining  them. 
The  former  goes  straight  to  the  point,  the  latter,  unfortunately,  is  usually  forced  to 
follow  a  circuitous  route.     The  essential  point  is  of  course  that  policy  should  never 
diverge  too  widely  from  the  direct  path  leading  to  the  object  in  view,  and  should  never 
lose  ground  once  it  has  made  a  step  forward  in  the  required  direction.     The  ideal  in 
the  matter  under  discussion  is  to  open  all  navigable  waterways  to  all  flags.     The 
logical  basis  of  this  ideal,  as  you  are  aware,  is  the  conception  of  international  law  with 
which  you  are  also  acquainted,  and  which  is  proclaimed  by  all  leading  jurists,  more 
especially  by  Bluntschli,  namely,  that  a  navigable  river  which  enters  the  sea  is,  in 
reality,  only  a  natural  prolongation  of  the  free  high  seas  route.     In  fact,  from  the 
practical  standpoint,  it  is  the  universal  interest  and  the  utilisation  of  rivers  which 
justify  this  conception.     It  does  not,  however,  originate  in  an  arbitrary  idea  that 
certain  navigable  waterways  should  be  considered  as  international  waterways,  as  laid 
down  in  the  definition  submitted  to  us.     A  river  does  not  become  international, — that 
is  to  say,  does  not  lose  its  national  character  as  an  integral  part  of  a  country,  simply 
because  its  utilisation  is  a  matter  of  general  interest  to  other  countries.     Moreover, 
the  idea  springing  from  definitions  of  this  kind  is  wrong  on  two  grounds.     In  the 
first  place  it  restricts  the  application  of  the  principle  of  freedom  of  navigation;  and 
in  the  second,  it  encroaches  upon  the  sovereign  rights  of  States  which  possess  rivers 
coming  within  this  definition.     It  is  quite  clear  how  it  encroaches  on  these  rights; 
I  referred  to  this  point  when  I  mentioned  the  national  status  of  rivers,  in  accordance 
with  which,  normally  speaking,  their  waters  fall  under  the  heading  of  territorial  waters. 
With  regard  to  the  other  difficulty  which  arises  from  the  same  definition,  it  is  very 
easily  demonstrated.     It  restricts  the  exercise  of  freedom  of  navigation  because,  as 
it  only  admits  this  right  with  regard  to  navigable  waterways  of  the  class  under  considera- 
tion, freedom  of  navigation  can  only  be  applied  to  navigable  waterways  crossing  or 
separating  two  or  more  States.     There  are  national  rivers  which  are  undoubtedly 
of  greater  international  interest  than  certain  rivers  which  flow  through  more  than  one 
country. 

It  is  for  this  reason,  for  instance,  that  Brazil,  having  in  view  not  only  its  individual 
interests,  but  also  those  of  mankind  as  a  whole,  opened,  of  her  own  accord,  the  River 
San  Francisco  to  international  shipping,  although  it  is  a  national  river.     Moreover 
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it  may  well  be  asked  why  riparian  States  should  have  less  power  over  a  common  river 
than  a  single  State  over  a  national  river. 

You  will  perhaps  reply  that  a  river  which  separates  two  countries  constitutes  a 
species  of  natural  route  open  to  the  respective  friends  of  the  two  countries,  and  that  the 
friend  of  one  may  possibly  not  be  a  friend  of  the  other,  and  that  in  order  to  avoid 
misunderstandings  and  a  certain  amount  of  rivalry  between  two  countries  whose 
respective  sovereignty  extends  to  the  centre  line  of  the  waterway,  the  Thalweg,  it  is 
better  that  such  rivers  should  be  open  to  all  nations.  This  view  is  acceptable,  and 
Brazil  has  admitted  it,  but  this  does  not  imply  that  the  two  riparian  States  are 
possessed  of  less  power  over  this  river  than  each  one  of  them  over  one  of  its  own 
rivers.  The  consent  of  the  riparian  States  must  be  obtained  before  a  river  dividing 
them  can  be  thrown  open  to  foreign  shipping.  Should  the  riparian  States  wish  to 
close  this  river,  they  should  clearly  be  entitled  to  do  so, — of  course  up  to  the  time  of 
the  signing  of  this  Convention. 

With  regard  to  rivers  which  pass  through  several  States,  we  cannot  regard  them 
as  international  without  coming  into  conflict  with  the  theory  which  treats  them 
exactly  on  the  same  footing  as  national  rivers.  In  fact,  each  river  of  this  kind  is, 
as  it  were,  cut  into  pieces,  which  are  respectively  incorporated  in  the  territory  of  the 
States  in  which  they  are  situated.  For  this  reason,  according  to  the  Brazilian  view, 
which  takes  into  consideration  all  possible  circumstances,  common  rivers  are  divided 
into  two  kinds :  boundary  rivers,  that  is  to  say,  those  which  form  a  frontier,  and  successive 
rivers — that  is  to  say,  those  which  pass  through  several  States  without  forming  a  frontier. 
The  Amazon,  for  instance,  passes  through  several  States.  That  part  of  the  river 
which  passes  through  a  particular  State  in  reality  constitutes  a  national  river  of  that 
State.  Such  is  the  Brazilian  view.  In  opening  the  Amazon  to  international  shipping, 
Brazil  in  reality  was  animated  by  the  same  motives  as  in  opening  the  San  Francisco, 
a  river  which  was  entirely  national.  Brazil,  in  granting  to  other  non-riparian  States 
the  right  of  navigation  upon  the  Amazon,  did  not  do  so  because  this  river  was  regarded 
in  a  different  light  from  national  rivers  from  the  point  of  view  of  national  sovereignty. 
1 1  was  governed  by  another  consideration,  which  in  the  opinion  of  Brazil  is  the  dominant 
consideration  in  this  connection,  that  is  to  say  the  legitimacy  and  necessity  of  opening 
up  the  river  for  general  use, — in  other  words  general  interests.  The  Amazon  may, 
if  you  like,  be  regarded  as  an  international  river  in  the  sense  that  during  its  course  it 
belongs  to  more  than  one  State.  On  this  ground  Brazil  wished  to  conclude  conventions 
with  the  other  riparian  States  in  order  to  afford  them  the  right  to  use  the  principal 
portion  of  this  great  river;  but  the  Amazon  only  became  completely  free  to  the  shipping 
of  all  flags  because  Brazil,  which  holds  the  outlets  to  the  sea,  threw  it  open  to  the  whole 
world. 

The  principle  of  Ireedom  of  navigation  must  therefore  be  accepted  for  reasons  of 
universal  utility.  You  are  aware,  however,  that  private  interests  often  seem  to  clash 
with  the  general  interest,  because  the  former  are  only  too  often  imperfectly  understood. 
At  all  events  this  is  the  difficulty  which  prevents  the  application  of  this  fundamental 
principle.  In  reality  it  is  accepted  by  all,  but  private  interests  intervene,  and  the 
advantages  which  it  offers  are  not  realised.  For  this  reason  the  question  of  freedom 
of  navigation,  although  it  is  a  matter  of  general  interest,  has  not  hitherto  received 
the  natural  and  complete  solution  which  it  deserves,  and  which  the  needs  of  civilisation 
demand;  only  partial  and  insufficient  solutions  have  been  applied  to  it.  Further,  the 
fear  of  dealing  with  the  question  as  a  whole  led  the  authors  of  the  Treaty  ol  Vienna 
to  pervert  the  very  idea  of  freedom  ot  navigation.  In  this  way  the  Treaty  of  Vienna, 
in  an  attempt  to  establish  this  principle,  sacrificed  it  to  a  certain  extent,  and  limited 
its  significance;  it  only  retained  it  in  so  far  as  applying  to  so-called  international 
rivers.  You  will  perhaps  say  that  Brazil  also  has  not  applied  the  general  principle 
of  freedom  of  navigation  in  its  entirety;  this  is  true.  Its  evolution  has  perhaps 
been  slow.  But  that  which  has  already  been  done  will  suffice  to  show  you  that  what 
is  required  of  Brazil  at  the  present  time  in  this  Convention  is  conceded  by  her  before- 
hand, provided,  of  course,  that  the  Convention  respects  sovereign  rights.  If  Brazil 
has  progressed  with  comparative  slowness  towards  the  ideal  which  we  have  indicated, 
this  is  because  she  has  been  compelled  to  take  into  account  a  whole  mass  of  inevitable 
and  often  contradictory  conditions.     She  has  been  governed  by  two  considerations; 
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in  the  first  place  she  desired  to  affirm  her  wish  to  progress  towards  the  ideal  in  view, 
and  she  has  given  many  proofs  of  this  desire.  As  conclusive  evidence  of  her  liberal 
tendencies  I  may  cite  the  opening  up  of  her  great  river,  the  Sao  Francisco,  which  is 
a  national  river,  to  iree  navigation  by  all  flags.  The  second  consideration  was  to 
adapt  her  policy  to  international  circumstances  which  were  at  times  extremely  difficult 
and  beyond  her  control.  These  circumstances  made  it  necessary  for  her  to  defend 
herself  against  the  thinly-veiled  covetousness  of  stronger  nations,  and  she  was  obliged, 
in  the  interests  of  South  America,  to  make  provision  for  certain  political  possibilities. 
She  could  not  therefore  open  her  rivers  to  foreign  shipping,  but,  as  the  dangers  gra- 
dually diminished,  she  immediately  threw  open  her  rivers  to  all  flags  without  waiting 
to  be  asked  by  anyone. 

National  Sovereignty. 

Though  she  has  never  allowed  herself  to  be  dominated  by  ill-timed  sensitiveness, 
Brazil  has  always  exercised  the  same  care  in  protecting  her  own  sovereignty  as  she 
had  displayed  in  regard  to  that  of  other  nations.  According  to  the  Brazilian  standpoint, 
no  incompatibility  exists  between  the  free  exercise  of  national  sovereignty  and  the 
legitimate  exercise  of  free  navigation.  There  is  no  such  thing  as  absolute  freedom. 
A  brief  summary  of  certain  obvious  considerations  will  suffice  to  justify  this  view. 

In  the  first  place  we  must  recognise  that  freedom  of  navigation  does  not  imply 
that  the  State  which  accords  it  abandons  its  rights  of  jurisdiction  and  police  over  the 
rivers  which  it  throws  open  to  the  flags  of  other  States.  None  of  the  treaties  concluded 
by  Brazil,  none  of  the  decrees  published  by  her  in  this  connection,  preclude  the  exercise 
of  her  sovereign  rights  over  any  of  her  rivers.  There  is  no  ground  for  supposing  that 
any  incompatibility  exists  between  the  exercise  of  free  navigation  and  the  free 
exercise  of  the  sovereignty  of  the  country. 

The  second  point,  which  is  of  some  importance,  and  which  must  not  be  forgotten, 
is  that  freedom  of  navigation  must  respect  acquired  rights.  For  this  reason  Brazil 
has  never  recognised  the  right  of  servitude  in  this  matter.  In  granting  to  other  coun- 
tries the  right  of  navigation  upon  her  rivers,  she  has  always  acted  of  her  own  free 
will,  and  in  no  sense  because  she  felt  that  it  was  a  bounden  duty  arising  from  the  princi- 
ple of  servitude;  she  has  never  admitted  the  application  of  this  principle  to  any  portion 
of  the  rivers  flowing  through  her  territory.  I  would  call  particular  attention  to  this, 
because  it  was  stated  just  now  that  the  right  of  free  navigation  might  be  regarded  as 
a  right  of  servitude  possessed  by  each  nation  over  rivers  belonging  to  other  nations. 
We  cannot  accept  this  principle.  Moreover,  the  Brazilian  international  policy  in  this 
respect  is  in  complete  accord  with  law  in  general.  An  attempt  to  set  up  an  international 
regime  for  navigable  waterways  based  on  the  right  of  servitude  would  be  to  confuse 
the  political  principle  of  territorial  sovereignty  with  the  legal  principle  of  ownership, 
which  are  two  entirely  different  matters.  The  sovereignty  of  a  country  over  its  territory 
cannot  be  regarded  in  the  same  light  as  proprietary  rights  over  a  territory,  without 
leading  to  a  strange  confusion  between  constitutional  and  civil  law.  Brazil,  therefore, 
has  always  upheld  the  theory  which  I  have  expounded,  and  has  in  practice  always 
conformed  to  this  theory.  She  has  not  granted  the  free  use  of  her  rivers  to  her  neigh- 
bours for  purposes  of  navigation  because  they  possessed  any  right  of  servitude  over 
a  portion  of  the  rivers  in  her  territory.  On  the  contrary,  it  is  because  these  portions 
ol  rivers  form  an  integral  part  of  her  territory,  and  are  therefore  completely  under 
her  sovereign  control,  that  she  has  been  able,  by  means  of  the  exercise  of  this  sovereignty, 
to  allow  her  neighbours  to  use  these  rivers  for  purposes  of  navigation.  She  has  also 
extended  this  privilege  to  all  other  countries  because  she  recognised  the  general  utility 
of  this  measure.  Any  conception  of  servitude,  therefore,  must  be  absolutely  excluded 
from  the  question  of  freedom  of  navigation. 

In  this  matter  there  is  yet  another  point  which  requires  attention.  We  must  not 
only  consider  its  general  aspect;  we  must  also  consider  it  from  the  point  of  view  of 
the  private  interests  of  nations  adhering  to  the  regime  of  freedom  under  consideration. 
As  a  matter  of  fact;  due  re?pect  for  equity,  and  the  protection  of  private  interests, 
are  in  no  way  incompatible  under  this  regime.  At  the  present  day  all  countries  tho 
roughly  understand  the  advantages — egoistic  if  you  like —  to  be  obtained  by  opening 
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their  rivers  to  world  commerce.  The  question  of  free  navigation,  therefore,  is  not  a 
purely  altruistic  one,  and  in  recognising  this  principle  we  must  acknowledge  its  useful- 
ness; this  is  bound  to  facilitate  the  acceptance  of  the  Convention  now  before  us. 

Finally,  let  us  summarise  the  preceding  remarks  by  noting  that  the  international 
regime  for  navigable  waterways,  of  which  this  Convention  will  constitute  the  charter, 
in  no  way  implies  that  their  administration  will  be  internationalised.  Such  are  the 
general  principles  upon  which  the  solution  of  the  problem  which  confronts  us  should 
be  based.     The  Brazilian  doctrine  is  founded  upon  them. 

It  now  only  remains  for  me  to  call  your  attention  to  two  reservations  made  by 
Brazil  in  regard  to  the  application  of  the  principle  of  free  navigation.  There  would 
be  no  need  for  me  to  dwell  on  this  matter,  after  what  I  have  said  with  regard  to  the 
principle  of  sovereignty,  if  1  did  not  attach  particular  importance  to  explaining  the  signi- 
ficance of  these  reservations.  The  first  concerns  transport  traffic  on  inland  waterways. 
Under  the  Brazilian  constitution  this  traffic  is  reserved  for  the  national  flag.  Brazil 
therefore  cannot  renounce  this  right,  but  this  does  not  really  amount  to  a  restriction 
of  free  international  navigation,  nor  does  it  conflict  with  the  principle  according  to 
which  all  navigable  rivers  form  a  natural  extension  of  the  free  high  seas  route.  The 
object  of  international  navigation,  as  its  name  indicates,  is  to  establish  communications 
between  ports  belonging  to  different  countries,  and  not — except  incidentally — between 
ports  belonging  to  the  same  State.  Local  transport  traffic,  on  the  other  hand,  is  intended 
solely  to  meet  the  needs  of  trade  between  the  ports  of  a  given  State.  It  is  perfectly 
feasible  therefore  to  acknowledge  the  legitimacy  of  reserving  the  right  of  local  transport 
traffic  to  a  State;  such  a  reservation  does  not  hinder  vessels  of  all  flags  from  maintaining 
communication  between  ports  in  the  interior  of  a  country  and  ports  of  another  country. 

The  second  reservation  concerns  navigation  itself;  but  it  is  absolutely  necessary 
to  adopt  this  reservation,  because,  though  it  may  restrict  freedom  of  navigation  for 
certain  vessels,  this  restriction  is  in  the  interests  of  peace,  the  greater  freedom  of  the 
world  at  large.  I  refer  to  the  necessity  for  limiting  the  right  of  vessels  of  war 
belonging  to  one  country  to  enter  the  rivers  of  other  countries.  The  legitimacy  of 
this  reservation  may  readily  be  seen. 

Such  are  the  principles  which  govern  the  policy  of  the  Brazilian  Delegation  at  this 
Conference.  A  mere  statement  of  them  will  suffice  to  enable  us  to  affirm  that  our  policy 
will  be  conciliatory  in  the  extreme.  It  is  indeed  by  mutual  goodwill  and  mutual 
endeavour  to  harmonise  our  respective  views — in  short,  to  come  to  an  understanding — 
that  we  shall  be  enabled  to  set  up  the  new  regime  so  eagerly  sought  by  the  world  at 
large. 

M.  George  POPESCO  (Boumania;  speaking  in  French).  —  The  Boumanian  Dele- 
gation is  glad  to  be  able  to  state  that  on  this  subject  it  is  in  agreement  with  the  French 
Delegation.  The  drafting  of  a  Convention  on  the  International  Begime  of  Navigable 
Waterways  appears  on  the  agenda  of  the  Conference,  and  the  Boumanian  Delegation 
feels  that  it  should  state  its  views  with  regard  to  the  preparation  of  a  Convention  of 
this  nature.  Generally  speaking,  ah  attempt  to  prepare  a  Convention  applicable  to 
all  navigable  waterways  is  a  task  which,  if  not  altogether  impossible,  is  at  any  rate 
one  of  extreme  difficulty. 

The  nature  of  rivers  varies  extraordinarily  from  a  technical,  topographical,  econ- 
omic and  political  point  of  view.  It  is  therefore  impossible  to  lay  down  rules  and 
formula?  which  will  apply  to  all  waterways  without  distinction.  Nature  herself  has 
created  such  great  differences  between  the  various  rivers  and  streams  that  even  math- 
ematical formula?  cannot  be  universally  applied  to  them.  Each  river  possesses  its 
own  characteristics  and  a  regime  peculiar  to  itself.  Thus  the  regime  of  the  Mississippi 
could  not  be  applied  to  the  Danube,  and  the  regime  in  force  at  the  mouths  of  the 
Danube  is  incompatible  with  that  in  force  at  the  mouths  of  the  Bhine.  The  conditions 
of  navigability  upon  the  Amazon  and  the  Amur  are  entirely  different  from  those  on 
the  Danube  and  the  Bhine.  The  political  importance  which  characterises  certain 
rivers  is  either  lacking  or  of  an  essentially  different  nature  in  the  case  of  other  water- 
courses. Some  rivers  flow  directly  into  open  seas;  other  rivers  would  possess  no  inter- 
national importance  unless  access  to  open  seas,  or  access  from  such  seas,  were  assured 
to   them. 
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The  political  situation  and  the  economic  conditions  of  riparian  countries  constitute 
factors  which  must  be  understood  and  clearly  stated — though  this  is  a  task  of  consid- 
erable difficulty — in  order  to  harmonise  all  conflicting  interests.  In  dealing  with 
so  complicated  a  problem,  it  may  well  be  asked  how  an  equitable  and  appropriate 
solution  is  to  be  attained.  There  is  only  one  way,  and  that  is  to  follow  the  recommen- 
dation contained  in  the  Covenant  of  the  League  of  Nations,  namely,  not  to  lose  sight 
of  the  general  principles  which  are  bound  to  lead  to  freedom  of  communications  and 
equitable  treatment  for  commerce.  This  wise  recommendation  suggests  the  method 
by  which  a  solution  may  be  found  of  such  a  difficult  question  as  the  reconciliation  of 
the  interests  of  non-riparian  and  riparian  States,  while  at  the  same  time  respecting 
the  sovereignty  of  the  riparian  States  and  the  rights  to  which  they  are  entitled  by 
international  law.  The  degree  of  solidity,  efficacy  and  permanence  of  the  work 
which  we  have  to  prepare  will  depend  on  our  fidelity  to  these  principles.  It  wc  were 
to  interfere  unduly  in  the  internal  affairs  of  these  countries,  we  should  be  departing 
from  the  wise  counsel  of  the  Covenant,  and  should  seriously  infringe  their  most  sacred 
rights.  A  general  Convention  concerning  freedom  of  communications  on  navigable 
waterways  must  only  contain  the  main  principles  capable  of  general  application,  and 
must  leave  the  regulation  of  the  conditions  peculiar  to  the  navigation  of  each  river 
to  special  statutes  to  be  drawn  up  separately.  The  first  aim  of  our  Convention  will 
be  to  affirm  the  right  of  navigation  on  all  international  rivers  for  the  flags  of  all  nations, 
whilst  duly  reserving  the  fundamental  rights  ot  the  riparian  States.  The  Convention 
must  also  include  equitable  principles  calculated  to  reconcile  the  interests  of  all  con- 
cerned, and  must  take  into  account  the  private  interests  and  special  conditions  of 
certain   riparian   States. 

The  equitable  treatment  lor  commerce  provided  for  in  the  Covenant  implies  that, 
from  the  point  of  view  of  equality,  certain  restrictions  will  have  to  be  made,  the  nature 
of  which  is  governed  by  the  situation  of  certain  countries  and  the  special  conditions 
prevailing  in  them.  The  principle  of  equality  of  treatment  will  naturally  be  considered 
from  all  points  of  view,  regard  being  had,  of  course,  to  the  special  conditions  of  existence 
of  certain  countries.  Obviously  its  application  must  be  limited  in  such  a  way  that 
the  vital  interests  of  any  country  will  not  be  affected  by  it.  If  we  confine  the  conven- 
tion to  certain  very  general  principles,  there  will  be  no  difficulty  in  appying  these,  by 
means  of  special  statutes  drawn  up  separately  for  each  river,  and  we  shall  accomplish 
our  own  task  with  great  rapidity. 

If,  on  the  other  hand,  we  allowed  ourselves  to  be  enticed  into  other  courses,  even 
the  great  principles  established  by  the  Congress  of  Vienna  in  1815,  and  by  that  of 
Paris  in  1856,  would  be  endangered.  Let  us  be  content,  for  the  present,  to  deal  with 
rivers  of  international  concern,  and  leave  to  one  side  with  rivers  or  river-systems  of 
a  purely  national  character. 

Bearing  in  mind  the  foregoing  considerations,  Roumania,  which  has  the  greatest 
possible  interest  in  the  navigation  of  the  Danube, — the  most  important  river  of  Europe — 
controlling  as  she  does  its  mouths,  declares  that,  in  conformity  with  the  liberal  policy 
which  she  has  always  pursued,  she  is  prepared  to  agree  to  the  internationalisation  of 
this  river  on  the  basis  of  complete  freedom  for  the  flags  of  all  nations,  provided  that  due 
respect  be  paid  to  her  sovereign  and  riparian  rights,  as  established  by  international  law. 

Under  these  conditions,  we  are  prepared  to  recognise  that  the  Draft  Convention, 
prepared  by  the  Commission  of  Enquiry  on  Freedom  of  Communications  on  Inter- 
national Rivers,  contains  admirable  principles  which,  to  a  very  large  extent,  satisfy 
the  legitimate  interests  of  the  riparian  States. 

Nevertheless,  some  modifications  are  required,  to  which  we  venture  to  call  the 
attention  of  the  Conference  for  its  favourable  consideration.  In  the  first  place  it  will 
be  necessary  to  make  clearer  the  wording  of  certain  articles,  which  has  given  rise 
to  conflicting  interpretations  in  the  Conference  entrusted  with  the  duty  of  fixing  the 
regime  to  be  applied  to  the  Danube.  These  interpretations  have  induced  some  dele- 
gations to  assert  that  the  Draft  Convention  on  Navigable  Waterways,  drawn  up  by 
the  Commission  of  Enquiry,  contains  certain  passages  which  are  unintelligible  and 
others  which  are  useless.  The  Roumanian  Delegation  has  thought  it  advisable  to 
submit  certain  amendments  more  especially  intended  to  make  it  clear  that  this  Conven- 
tion is  not  applicable  to  national  waters. 
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As  regards  the  definition  of  international  waterways,  the  Roumanian  Delegation 
would  point  out  that,  unless  a  clear,  concise  and  accurate  definition  can  be  found, 
including  neither  more  nor  less  than  the  matter  to  be  defined,  it  would  be  better  not 
to  attempt  a  definition,  since  it  would  inevitably  be  a  source  of  dissension,  and  perhaps 
even  an  element  of  danger.  In  that  case  the  best  plan  would  be  to  adopt  the  system 
of  enumerating  the  objects  to  be  defined. 

Dr.  Simon  PLANAS-SUAREZ  (Venezuela;  speaking  in  French).  —  The  legis- 
lation of  Venezuela,  which  has  always  been  inspired  by  the  highest  principles  of  liberty 
and  equity,  and  I  might  even  say  of  liberality,  has  kept  all  her  seaports  continually 
open  to  world  commerce,  and  her  national  waterways,  both  rivers  and  lakes,  have  been 
thrown  open  to  international  shipping  and  commerce  ever  since  1817.  The  Orinoco 
is  open  trom  the  sea  as  far  as  the  Port  of  Ciudad  Bolivar,  and  Lake  Maracaibo  is  open 
as  far  as  the  port  of  the  same  name.  Beyond  these  limits  general  navigation  on  Vene- 
zuelan waterways,  as  well  as  local  transport,  is  reserved  to  the  Venezuelan  flag;  that  is 
to  say,  navigation  on  the  Orinoco  and  its  tributaries,  from  the  Port  of  Ciudad  Bolivar 
upstream  as  far  as  the  frontiers  of  Colombia  or  from  these  frontiers  down-stream  to 
Ciudad  Bolivar,  is  reserved  to  national  vessels,  and  the  same  condition  obtains  for 
internal  navigation  and  transit  on  Lake  Maracaibo,  and  tributaries  of  this  lake,  as 
far  as  Colombian  ports.  Venezuela,  however,  although  she  has  adopted  the  broadest 
and  most  liberal  views  on  everything  relating  to  the  development  of  commercial 
relations  with  all  the  nations  of  the  world,  and  has  thrown  her  territory  open  to  all 
forms  of  human  activity,  has  had  special  regard  to  the  interests  created  by  her  proxi- 
mity with  countries  such  as  Brazil  and  Colombia,  to  which  we  are  closely  attached  by 
historical  and  racial  ties,  by  common  ideals,  and,  above  all,  by  special  interests  due 
to  our  situation  in  a  continent  where  circumstances  of  the  most  varied  description  have 
led  us  to  regulate  the  interests  of  our  respective  countries  by  agreements  inter  se, 
animated  by  generous  sentiments  of  liberalism,  freedom  and  loyalty.  In  pursuance 
of  these  principles  and  sentiments,  we  signed  in  1859  a  Convention  with  Brazil 
relating  to  commerce  and  river  navigation,  and  took  the  initiative  in  entering  into 
negotiations  with  Colombia  with  a  view  to  concluding  a  treaty  between  the  two  coun- 
tries, dealing  with  navigation  on  common  rivers,  commerce  and  transit,  and  based 
on  principles  of  equity  and  mutual  advantage. 

Long  before  Article  23  e)  of  the  Covenant  came  into  existence,  therefore,  we  had 
taken  the  necessary  steps  to  accord  that  completely  equitable  treatment — equality— 
to  foreign  trade  and  to  shipping  in  our  country,  and  to  grant  equal  terms  to  all  flags 
and  to  goods  of  any  origin,  for  we  have  only  one  scale  of  Customs  tariffs. 

With  regard  to  navigation  on  our  national  waterways,  we  have  been  governed  by 
the  same  principles,  which  I  have  already  stated,  and  which  have  always  occupied 
a  high  place  in  Venezuela's  traditional  policy;  we  have  already  opened  them  to  a  consid- 
erable extent,  and  we  shall  open  them  yet  further  to  the  utmost  possible  extent,  sub- 
ject to  the  limitations  of  navigation,  to  the  requirements  of  national  or  international 
commerce  or  of  transit  traffic,  to  the  vital  interests  of  the  country,  to  its  security,  and  to 
any  other  circumstances  connected  in  any  way  with  what,  in  general  terms,  may  be 
called  fundamental  national  interests. 

We  have  taken,  and  we  shall  continue  to  take,  the  necessary  measures  to  develop 
to  the  utmost  extent  the  spirit  and  practice  of  the  principle  of  Article  23  of  the  Cov- 
enant, which  is  already  embodied  in  our  legislative  traditions  and  in  our  existing 
treaties.  Venezuela  will  gladly  sign  treaties  relating  to  the  navigation  of  the  rivers 
passing  through  her  territory,  based  on  the  principles  of  freedom  and  equity  affirmed 
by  this  Conference;  but  these  Conventions  inter  partes  must  conform  to  the  mutual 
interests  and  the  mutual  requirements  of  the  parties  concerned,  and  must  also  main- 
tain in  their  entirety  the  Republic's  rights  of  sovereignty,  jurisdiction  and  administra- 
tive autonomy. 

M.  BOCHKOFF  (Bulgaria;  speaking  in  French). — The  Bulgarian  Delegation, 
on  behalf  of  the  Government  which  it  represents,  accepts  in  principle  the  text  of  the 
Draft  Convention  on  Navigable  Waterways  which  is  laid  before  us  in  the  Green  Book. 
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We  have  only  a  few  small  modifications  to  suggest,  which  will  be  transmitted  to  you 
as  amendments. 

The  Draft  Convention  reserves  to  each  of  the  High  Contracting  Parties  the  right 
ot  issuing  the  necessary  regulations  and  taking  the  necessary  administrative  measures 
on  the  waterways  referred  to  in  Article  1  and  situated  under  its  sovereignty.  It  is 
most  desirable  that  these  rights  should  not  be  considered  as  existing  rights,  but  simply 
as  rights  derived  from  the  principle  of  sovereignty  and  authority  over  navigable  water- 
ways. Otherwise  there  will  be  a  distinct  temptation  to  interpret  the  text  as  though 
it  implied,  not  ordinary  rights  but  rights  of  servitude,  over  common  property  defined 
as  international  within  the  meaning  of  the  present  Convention,  to  the  detriment  of  the 
sovereign  rights  of  other  riparian  States. 

Ever  desirous  of  granting  absolute  freedom  of  navigation  to  all  vessels  flying  any 
flag  whatsoever,  Bulgaria  has  always  adopted  the  principles  affirmed  in  the  present 
Draft  Convention,  subject  to  the  necessity  of  granting  greater  facilities,  and  reserving 
certain  rights  under  certain  conditions  for  vessels  flying  her  own  flag.  Bulgaria,  there- 
fore, is  most  desirous  that  the  Conference  should  adopt  Article  4,  16  and  17  of  the 
Draft  Convention. 

Whilst  approving  the  ideas  which  guided  the  Commission  of  Enquiry  in  drafting 
the  text  of  the  second  paragraph  of  Article  10,  relating  to  the  uniformity  of  the  regu- 
lations for  navigation  and  administration,  the  Bulgarian  Delegation  is  of  opinion  that 
an  understanding  between  the  riparian  States  of  a  common  navigable  waterway  with 
regard  to  upkeep  and  improvement,  especially  in  the  case  of  countries  of  which  the 
navigable  waterway  in  question  forms  a  frontier,  is  most  desirable,  and  we  propose  that 
an  addition  to  this  effect  should  be  made  to  Article  9.  Freedom  of  navigation  and  the 
upkeep  of  the  waterways  will  be  constantly  hampered  if  a  disinterested  agreement 
does  not  exist  between  the  riparian  States  with  regard  to  the  upkeep,  improvement, 
administration  and  policing  of  such  navigable  waterways. 

The  meeting  adjourned  at  8.10  p.m. 
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GENERAL  DISCUSSION  (CONTD.)  —  LIST  OF  MEMBERS  OF  COMMITTEE  ON  NAVIGABLE  WATERWAYS 


The  meeting  opened  with  M.  Gabriel  Hanotaux,  President  of  the  Conference,  in  the 
Chair. 

GENERAL  DISCUSSION  (contd.) 

The  PRESIDENT  (speaking  in  French). — I  regret  to  announce  that  the  French 
Delegate,  M.  Chargueraud,  whose  great  competence  and  authority  have,  I  am  sure, 
been  appreciated  by  the  Conference,  is  somewhat  indisposed  and  has  had  to  leave  this 
morning  for  Paris.  I  fear  that  we  shall  miss  him  greatly  in  our  work,,but  we  hope  that 
the  rest  during  the  Easter  vacation  may  enable  him  to  return  to  the  French  Delegation. 
M.  Chargueraud  has  asked  me  to  inform  the  Conference  of  his  absence.  1  am  sure  you 
will  share  our  regret  that  he  has  had  to  depart  at  a  moment  when  his  work  would  have 
been  of  such  great  service  to  us. 

M.  ALVAREZ  (Chile;  speaking  in  French). — On  behalf  ot  the  Chilian  Delegation 
I  beg  to  associate  myself  with  the  regret  expressed  by  the  President. 

The  PRESIDENT  (speaking  in  French). — These  expressions  of  regret  on  the 
part  of  the  Conference  will  be  entered  in  the  records  and  an  extract  of  them  sent  to 
M.  Chargueraud. 

We  will  now  continue  the  general  discussion  on  the  Convention  on  the  Inter- 
national Regime  of  Navigable  Waterways. 

M.  RESTREPO  (Colombia;  speaking  in  French). — As  it  is  the  rule  for  the  dele- 
gates of  all  countries  represented  here  to  make  a  summary  of  the  present  state  of  their 
legislation  on  communications  and  transit,  and  as  the  Venezuelan  Delegate,  our  esteem- 
ed neighbour  on  our  eastern  frontier,  made  here  a  very  clear  and  precise  summary 
on  the  condition  of  freedom  as  regards  transit  and  the  regime  of  navigable  waterways 
in  his  country,  it  would  be  well  that  the  representative  of  Colombia  should,  in  his  turn, 
explain  to  you  the  system  of  regulations  regarding  navigation  in  his  country. 

Let  me  first  of  all  quote,  from  a  document  which  the  Chilian  Delegation  has  kindly 
communicated  to  me,  the  law  of  New  Grenada,  which  was  the  name  of  Colombia  up 
to  1860.     This  law  is  dated  April  5th,  1852;  the  principal  article  reads  as  follows  : 

Dating  from  the  promulgation  of  this  law,  the  navigation  of  foreign  steamships  flying 
their  own  flag  shall  be  free  on  the  rivers  of  the  Republic. 

This  is  a  very  liberal  provision,  for  Colombia  has  no  real  international  rivers  except 
those  flowing  eastwards-  -that  is  to  say,  towards  Venezuela;  the  great  Orinoco  and  the 
Catatumbo,  the  route  by  way  of  Lake  Macaraibo,  towards  the  Atlantic,  opposite  Cu- 
racao, a  colony  which  is  well  known  to  our  Dutch  colleagues.  On  the  eastern  side, 
Colombia  is  almost  divided  in  two  by  the  great  River  Magdalena,  along  which  passes 
the  greater  part  of  the  trade  ot  the  country.  This  river  flows  from  north  to  south, 
and  its  principal  tributary  in  the  interior  of  the  country  is  the  Choco;  further  west  we 
have  the  Atrato,  in  the  platinum  district  of  Choco,  which  acquired  great  importance 
during  the  war,  for  American  writers  and  even  authorities  declared  that  the  war 
was    won    by    the    platinum    of   the   Choco.      This    is    probably   an   exaggeration, 
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Mr  President,  which,  it  appears,  enabled  the  American  Air  Force  to  display  all  its 
skill,  and  which  was  also  used  in  the  manufacture  of  munitions.  In  a  very  interesting 
economic  pamphlet  written  by  an  American  professor,  reference  is  made  to  the  mutual 
assistance  between  all  countries,  and  it  is  there  stated  that  since  the  mines  of  Russia 
were  lost  during  the  struggle  for  humanity,  the  platinum  of  the  district  watered  by 
the  River  Atrato  proved  a  very  opportune  aid  to  the  belligerents.  We  may  speak  of 
this  quite  freely  here  because  the  great  majority  of  us  were  the  friends  of  the  Allies. 

After  the  Atrato  comes  the  Isthmus  of  Panama.  I  do  not  wish  to  speak  of  this. 
If  the  Delegates  of  the  United  States  were  here  1  would  engage  in  a  small  controversy 
with  them  on  this  subject;  but  they  are  not  here,  and  one  should  never  speak  of 
the  absent  or  the  dead.  We  then  descend  towards  the  Pacific  Ocean,  for  the  shores 
of  Colombia  are  bathed  by  two  oceans,  the  Atlantic  and  the  Pacific.  On  this 
slope  there  are  some  very  important  rivers — the  San  Juan,  the  Guapi  and  the 
Timbiqui.  The  French  flag  may  be  seen  on  these  rivers.  By  virtue  of  a  Colombian 
law,  the  German,  French  and  English  flags  may  be  found  on  all  our  rivers,  and  the 
most  important  shipping  company  in  the  country  is  an  English  one.  On  the  Guapi 
and  the  Timbiqui  a  French  mining  company  sends  out  its  vessels  under  the  French 
flag  as  if  it  were  in  its  own  country.  Colombia  has  gone  very  far  in  this  matter.  You, 
my  esteemed  colleagues,  and  delegates  of  all  the  countries  of  the  world,  have  two  or 
three  centuries,  perhaps,  in  which  to  progress  with  regard  to  freedom  ot  navigation  on 
your  rivers;  we,  in  the  meantime,  will  sit  down  and  wait  for  you. 

Old  Rabelais — I  know  of  no  more  ancient  author  who  has  dealt  with  the  subject — 
old  Rabelais,  who  was  not  a  navigator,  but  who  was  a  man  of  genius,  defined  rivers  as 
moving  roads,  that  is  to  say,  routes  for  the  trade  of  mankind,  for  the  mutual  benefit 
of  humanity.  I  know  of  no  author  before  him  who  has  lighted  upon  this  admirable 
definition.     Since  rivers  are  moving  roads 

The  PRESIDENT  (speaking  in  French).  —  I  am  very  sorry  to  interrupt  you, 
but  allow  me  to  say  that  the  phrase  is  Pascal's.  However,  as  Rabelais  was  a  very 
great  genius,  he  probably  said  it  too. 

M.  RESTREPO  (Colombia;  speaking  in  French).  —  Rabelais  belonged  to  an 
earlier  century  than  Pascal,  and  if  the  phrase  occurs  in  Pascal,  that  is  because  Pascal 
repeated  it,  and  invested  it  with  his  authority  as  a  great  philosopher.  The  success 
of  the  phrase  is  probably  due  to  the  pen  of  that  great  thinker  Pascal ;  but  old  Rabelais 
said  it,  and  he  has  said  some  excellent  things  on  the  subject  of  communications  between 
mankind,  a  subject  which  we  are  studying  here.  Since  streams  and  rivers  are  moving 
roads,  humanity  ought  to  be  free  to  traverse  them  and  make  use  of  them  for  its  business. 
Unfortunately  we  find  man  saying  :  Rivers  are  integral  parts  of  the  territory  and  sove- 
reignty of  every  State,  and  it  is  the  duty  of  every  State  to  defend  them. 

Allow  me  to  summarise  shortly  the  history  of  communications  in  that  part  of  South 
America  which  I  represent. 

South  America  was  in  the  first  place  discovered,  conquered  and  colonised  by  the 
Spaniards,  and  subsequently  by  the  Portuguese,  who  went  there  after  Columbus. 
They  soon  began  to  quarrel  amongst  themselves  as  to  who  should  rule  over  the  great 
continent  which  had  been  discovered.  Then  they  appealed  to  the  Pope.  At  that 
time  the  Pope  was,  and,  1  may  say,  still  is,  the  greatest  moral  authority  in  Christendom, 
and  by  means  ot  a  Bull  promulgated  urbi  et  orbi,  he  gave  certain  territory  to  the  Por- 
tuguese and  other  territory  to  the  Spanish,  and  three  treaties  were  drawn  up  in  order 
to  define  this  division  made  by  the  Pope.  It  was  during  my  study  of  this  historical 
episode  that  1  discovered  the  principle — which  was,  moreover,  universally  recognised  — 
that  when  a  river  is  intersected  by  the  boundary-line  of  solid  territories,  high  posts, 
boundary  stones  and  landmarks  were  set  up  in  conspicuous  positions.  Just  as  to-day 
electric  standards  are  marked  Danger,  at  that  period  people  said  :  "Bewnre!  If  you 
cross  the  Portuguese  boundary  in  the  direction  of  the  Spanish  boundary  along  the  River 
Amazon,  for  example  (the  greatest  river  in  the  world)  you  will  do  so  at  the  risk  of  your 
life."  Those  who  crossed  the  frontier-lines  were  treated  like  smugglers  or  bandits 
who  have  invaded  a  neighbour's  territory.  These  posts  are  still  in  existence  in  the 
immense  forests  of  the  Amazon,  perhaps  in  order  to  recall  the  ideas  which  prevailed 
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at  that  time  with  regard  to  navigation.  Long  afterwards,  in  order  to  gain  our  inde- 
pendence, we  made  a  revolution  against  Spain  and  Portugal.  The  Republics  then 
took  steps  to  regulate  questions  of  transit,  communications  and  navigation.  Colombia 
accorded  absolute  freedom  on  those  rivers  to  all  the  flags  of  the  world,  and  all  the  ports 
of  the  Republic  are  open  to  the  ships  of  the  whole  world.  Vessels  arrive  there  belonging 
to  more  than  twenty  companies — French,  German,  English,  American — and  receive 
a  most  cordial  welcome.  Other  republics  have  not  acted  in  the  same  way,  especially 
those  which  own  the  mouths  of  rivers  at  their  junction  with  the  sea.  We  are  riparians 
of  the  Orinoco,  as  was  recognised  here  by  Dr.  Planas-Suarez,  from  the  junction  of  the 
tributary  Meta  as  far  as  the  Guaviare,  which  are  enormous  rivers,  although  seen  from 
here  they  look  like  mere  wire  threads.  Nevertheless,  we  who  dwell  upon  the  banks 
of  the  Orinoco  are  not  entitled  to  navigate  thereon,  owing  to  the  opposition  ol  Venezuela. 
We  have  never  wished,  and  never  shall  wish,  to  draw  the  sword  against  our  dear  sister 
and  neighbour  who  gave  birth  to  Bolivar,  that  soldier  ot  humanity  with  his  extraor- 
dinary mental  ability.  He  spent,  the  best  years  of  his  life  in  Colombia,  and  died  there, 
as  he  had  wished  to  do.  He  honoured  us  with  his  friendship,  and  won  back  all  the 
territories  of  South  America.  Since  1833  our  situation  and  that  of  Venezuela  have 
remained  the  same. 

In  1.830,  Bolivar's  creation,  known  as  Greater  Colombia,  which  con»isted  of  Vene- 
zuela, New  Grenada  and  Ecuador,  disappeared  as  a  result  ot  the  revolution  brought 
about  by  Venezuela.     The  Republic  was  divided  into  three;  its  component  parts, 
which  before  the  Republican  era  were  political  entities,  with  their  own  administrations, 
have  recovered  their  individuality,  and  are  now  Venezuela,  Colombia  and  Ecuador. 
Venezuela  forthwith  sent  us  an  admirable  statesman,  M.  Santos  Michelena,  in  order  to 
conclude  between  the  two  States,  now  separated,  the  first  treaty  of  friendship,  com- 
merce and  navigation.     This  treaty  was  approved  by  Colombia,  although  it  deprived 
that  country  of  immense  tracts  of  territory,  which  were  ceded  to  Venezuela.     But 
Venezuela,  which  had  been  considering  this  treaty  tor  years  before  1839,  refused  to 
approve  it.     We  have  been  made  acquainted  with  the  reports  of  the  Venezuelan 
Congress  Commissions;  these  reports  were  published  by  M.  Michelena,  the  son  of  Don 
Santos,  who,  as  his  father's  biographer  and  historian,  had  access  to  the  archives  of  the 
Venezuelan  Congress,  and  saw  the  reports  hostile  to  the  treaties  concluded  by  his  father, 
although  he  knew  that  these  treaties  were  designed  in  the  interests  of  liberty,  and  in 
order  to  safeguard  the  interests  of  the  Republic  of  Venezuela.     He  published  these 
reports,  which  contained  the  following  statements  :  Colombia  cedes  this  or  that  terri- 
tory in  exchange  for  the  rights  of  navigation  and  transit,  in  particular  on  the  Maracaibo 
and  the  River  Catatumbo,  which,  like  its  tributaries,  has  its  source  in  Colombia  and 
then  forms  Lake  Maracaibo,  finally  reaching  the  sea  opposite  Curacao.     The  reports 
then  added   that  Colombia  possessed  three  provinces  which  required  transit  traffic 
through  Venezuelan  territory,  and  also  Venezuelan  shipping,  and  that  Colombia  did 
not  grant  enough  in  exchange  for  the  right  of  navigation,  because  if  Venezuela  refused 
transit,  the  four  Colombian  provinces  of  Tunga,  Socorro,  Pamplona  and   Casonaro 
would  make  revolutionary  manifestations  against  the  Government  of  Bogota  in  order 
to  claim  this  freedom,  and  Venezuela  would  obtain  additional  territory  and  advantages. 
The  treaty  was  therefore  not  approved  by  Venezuela,  and  we  are  still  discussing  with 
that  country  the  right  to  pass,  not   through  any  appreciable  part  ot  her  territory  to 
injure  her  in  any  way,  but  along  rivers  which  belong  to  us,  such  as  the  Zulia,  the  Sara- 
mata  and  the  Catatumbo,  and  also  the  right  to  follow  this  route  as  far  a&  the  sea. 

There  is  a  question  which  concerns  not  us  alone,  but  also  our  friends  the  English. 
The  English  possess,  opposite  the  mouth  of  the  Orinoco,  the  Island  of  Trinidad,  one 
of  their  richest  and  most  important  colonies.  Can  Sir  Hubert  Llewellyn  Smith  tell 
us  if  a  single  English  vessel  has  ever  gone  up  the  Orinoco?  Never.  Navigation  on 
the  Orinoco  is  absolutely  closed  and  hermetically  sealed,  and  the  Orinoco  and  the 
Amazon  are  the  most  important  rivers  in  the  world.  That  concerns  you  all.  You 
may  ask  what  concern  you  have  with  the  question  of  the  Catatumbo  and  Lake  Mara- 
caibo. They  are  only  a  way  out  of  Colombia,  and  you  say  to  yourselves,  "They  are 
sure  to  find  a  way  out  one  of  these  days."  But  the  Orinoco  concerns  England,  the 
United  States  and  all  countries  which  carry  on  commerce  in  all  parts  of  the  world, 
because  the  Orinoco  rises  almost  in  Brazil,  and  is  connected  with  the  great  Rio  Negro, 
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a  tributary  of  the  Amazon,  by  a  superb  natural  canal  called  the  Casiquiare,  which, 
as  regards  navigation,  is  equal  to  the  sea. 

These  two  great  rivers,  connected  by  this  Casiquiare  canal  and  by  the  Rio  Negro, 
thus  form  the  largest  system  of  waterways  in  the  world.  This  admirable  route,  which 
connects  almost  all  the  countries  of  South  America,  has  been  closed  to  mankind  by 
the  egoism  of  Venezuela.  1  call  your  attention  to  this  fact.  The  Delegate  of  Venezuela 
has  spoken  so  admirably  of  the  freedom  of  the  conditions  in  his  country  at  the  present 
time — and  it  is  a  great  country,  richly  endowed  by  nature — that  I  hope  that  he  will 
sign  the  Convention  on  Navigable  Waterways  and  also  the  definition  of  international 
rivers.  If  he  signs  this  Convention,  and  if  his  Government  afterwards  approves, 
I  shall  be  the  first  to  sound  the  praises  of  the  great  Venezuelan  Government,  which 
of  its  own  free  will  has  opened  the  most  wonderful  and  admirable  waterway  that  the 
Creator  of  Heaven  and  Earth  has  ever  given  to  humanity  for  purposes  of  transport. 
At  present,  I  repeat,  this  waterway  is  hermetically  sealed.  Ne  muscae  quid,  as  the 
sentinels  of  Caligula  said,- — a  fly  itself  could  not  pass. 

This  must  be  changed,  and  1  am  pleased  to  see  that  delegates  like  M.  Planas  Suarez 
are  prepared  to  sign  the  Convention  and  even  to  improve  it.  When  this  has  been 
done,  we  shall  put  away  our  little  home  quarrels  and  rejoice  together  for  the  freedom 
which  has  at  last  really  been  established  amongst  all  nations  of  South  America. 

M.  PLANAS  SUAREZ  (Venezuela;  speaking  in  French).  —  I  have  listened  with 
great  interest  to  the  Colombian  Delegate's  speech,  but  I  much  regret  to  say  that, 
though  he  has  stated  a  case  against  my  country,  I  cannot  reply  to  it  here,  because 
I  think  that  we  are  here,  to  discuss  not  the  private  interests  of  two  countries,  but 
matters  which  concern  all  the  countries  of  the  world.  Moreover,  my  Government 
has  not  instructed  me  to  deal  at  this  Conference  with  its  affairs  with  Colombia.  How- 
ever, I  have  the  honour  to  inform  the  Conference  that  I  will  set  forth  the  Venezuelan 
point  of  view  clearly  in  a  report,  which  will  deal  both  with  international  and  national 
law  on  the  subject. 

The  PRESIDENT  (speaking  in  French).  —  1  need  not  say  that  the  League  of 
Nations  listens  with  equal  impartiality,  and  with  an  equal  desire  for  conciliation,  to 
the  statements  presented  by  the  delegates  of  different  countries. 

M.  Emil  DE  WALTER  (Hungary;  speaking  in  French).  —  As  is  well  known, 
Hungary,  on  account  of  her  geographical  situation,  carried  on  an  intensive  development 
both  of  river  and  maritime  navigation.  The  length  of  the  navigable  waterways  of 
the  country  was  3,502  kilometres,  of  which  the  Danube  represented  1,001  kilometres 
and  the  Save  602  kilometres.  The  length  of  these  navigable  waterways  is  now  only 
.  1,400  kliometres,  and  the  length  of  the  Danube  in  Hungarian  territory  384  kilometres. 
As  a  riparian  State  of  this,  the  greatest  river  in  Europe,  which  enables  Hungary 
to  reach,  on  one  side,  the  Black  Sea,  and  on  the  other,  Western  Europe,  she  must 
attach  very  great  importance  to  ensuring  that  conditions  and  measures  tending  to 
guarantee  freedom  of  navigation  for  all  nations  on  a  basis  of  equality  and  reciprocity 
should  be  regulated  in  the  most  liberal  and  equitable  manner.  The  questions  with 
which  she  is  chiefly  concerned  are  the  internationalisation  of  certain  navigable  water- 
ways, the  problem  of  tributaries  and  that  of  local  transport  traffic;  a  conflict  of 
interests  may  arise  with  regard  to  these  questions,  but  I  hope  that  the  wisdom  and 
experience  of  this  high  assembly  will  settle  these  questions  also  in  a  manner  which  will 
take  account  both  of  the  common  interest  and  also  of  the  vital  interests  of  my  country. 
As  regards  maritime  navigation,  I  have  the  honour  to  state  that,  in  the  port  of  Fiume, 
the  value  of  goods  imported  in  1913  was  213  million  crowns,  and  that  of  exports 
265  million  crowns;  these  facts  clearly  demonstrate  the  great  importance  of  this  port 
for  Hungary.  We  hope  that  the  free  access  to  the  Adriatic  Sea,  granted  to  Hungary 
by  Article  294  of  the  Treaty  of  Trianon,  the  Convention  on  Freedom  of  Transit,  the 
agreements  to  be  concluded  with  the  sovereign  State  of  this  port,  and  the  Convention 
on  Freedom  of  Navigation,  will  make  it  possible  for  Hungary  to  build  up  again,  at 
least  in  part,  her  maritime  traffic,— a  hope  which  is  justified  by  the  enclaved  situation 
of  the  country.     It  is  for  this  that  1  beg  you  to  give  us  your  gracious  support. 


—    37    — 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  May  I  first  of  all  express 
my  very  great  regret  at  the  loss  which  the  Committee  on  Navigable  Waterways  will 
suffer  from  the  temporary  absence  of  M.  Chargueraud,  and  my  earnest  hope  that,  if 
he  rests  through  Easter,  he  will  later  be  able  to  give  us  his  valuable  collaboration  on 
a  subject  in  which  he  is  a  past  master. 

I  shall  occupy  very  few  minutes  of  your  time— I  should  in  fact  have  been  content 
to  be  a  silent  listener  to  this  very  interesting  debate — had  I  not  feared  that  the  silence 
of  the  British  Delegation  on  a  subject  which  so  greatly  concerns  the  commerce  and 
shipping  of  the  British  Empire  might  possibly  be  misunderstood.  Naturally  the 
British  Empire  approaches  this  question  of  Navigable  Waterways  primarily  from  the 
point  of  view  of  its  commerce  and  shipping  rather  than  from  that  of  a  riparian  State 
anxious  to  safeguard  its  sovereign  rights.  This  does  not  mean,  however,  that  we  do 
not  fully  recognise,  and  are  not  anxious  to  meet,  the  difficulties,  both  theoretical  and 
practical, which  are  present  in  the  minds  of  the  representatives  of  States  through  whose 
territory  flow  the  great  international  rivers.  We  feel  that  nothing  could  be  more 
disastrous  than  that  this  Conference  should,  so  to  speak,  split  into  two  parties, — the 
outside  traders,  anxious  to  penetrate  the  inland  waters  with  their  ships  and  wares, 
and  the  riparians,  anxious  to  preserve  their  waters  from  such  intrusion.  On  the 
contrary,  we  must  all  work  together  in  this  matter,  and  then  we  shall  doubtless  find 
a  solution  which  will  conciliate  all  interests  and  points  of  view,  and  respond  to  the 
general  interests  of  the  world.  But  as  most  of  this  debate — after  the  brilliant  explana- 
tory statement  of  our  Vice-President,  M.  Adatci,  on  which  I  take  this  opportunity 
of  offering  him  my  most  sincere  congratulations — has  been  occupied  by  statements 
of  practical  difficulties,  I  should  like  to  emphasize  the  fact  that  it  is  absolutely  essential 
that  any  Convention  which  we  may  eventually  conclude  shall  in  its  final  form  be  a  real 
step  forward  towards  greater  liberty;  the  Convention  must  not  leave  matters  where 
they  are,  still  less  should  it  mark  a  step  backward  in  the  direction  of  greater  restrictions. 
It  is  by  that  test,  and  that  test  alone,  that  history  will  judge  of  our  work  and  pronounce 
it  a  success  or  a  failure.  As  our  Vice-President  has  said,  we  are  here  to  complete,  or 
at  least  to  continue,  the  work  begun  by  the  Congress  of  Vienna,  and  we  can  be  content 
with  nothing  less.  I  have  said  frankly  that  the  interests  as  well  as  the  sentiments  of 
the  British  Empire  are  in  favour  of  the  principles  of  this  Convention.  But  I  venture 
to  add  that  our  own  interests  in  this  matter  are,  we  believe,  those  of  the  world  generally, 
and  particularly  of  the  landlocked  States  whose  number  has  been  so  much  increased 
by  the  recent  peace  settlements.  In  our  judgment,  it  would  be  the  height  of  folly 
for  any  of  those  States  to  adopt  a  restrictive  policy  as  regards  the  navigation  of  rivers 
on  which  they  are  absolutely  dependent  for  direct  access  by  water  to  overseas  markets. 
In  the  long  run  their  interests  must  be  the  same  as  world  interests,  that  is  to  say, 
contact  between  their  territories  and  the  outside  world  should  be  as  close  and  as  unres- 
tricted as  their  geographical  position  permits. 

Given  these  general  principles,  we  are  fully  prepared  to  consider  with  an  open 
mind  any  form  of  words  which  will  give  effect  to  them.  We  are  not  wedded  to  any 
particular  form  of  definition,  if  a  better  one  can  be  devised.  Up  to  the  present  the 
British  Delegation  does  not  propose  to  suggest  any  improvement  in  the  definition 
clause  as  it  appears  in  the  Green  Book  (1),  except  by  the  introduction  of  certain  words, 
in  order  to  meet  a  particular  point  which  is  of  special  interest,  I  think,  to  the  Italian 
Delegation.  But  if  anyone  else  can  produce  a  form  of  words  which  is  preferable, 
we  shall,  I  repeat,  approach  it  With  an  open  mind,  only  stipulating  that  it  must  not 
have  the  effect  of  either  destroying  or  seriously  impairing  the  virtue  of  the  Convention. 

We  are  quite  prepared  to  go  far  to  recognise  and  safeguard  the  rights  of  riparian 
States,  but  we  are  not  prepared  to  leave  ourselves  entirely  in  their  hands;  We  cannot 
accept,  without  some  reservation,  the  proposal,  however  attractive  it  may  appear 
superficially,  which  lays  down  that  any  rights  possessed  by  one  sovereign  State  on 
one  purely  national  river  must  necessarily  be  possessed  by  a  collection  of  riparian 
States,  through  whose  territories  an  international  river  passes.  In  this  matter  we 
must  draw  a  clear  distinction  between  the  establishment  of  the  general  principle  of 
free  navigation,  and  the  administrative  responsibility  for  carrying  out  the  measures 


(1)  Article  1  of  Draft  Ooiivihtidh  oh  the  International  Regime  of.  Navigable  Waterway,  flee  p.  417J 


—    38    — 

necessary  to  give  effect  to  that  principle.  Broadly  speaking,  these  administrative 
measures — apart  from  exceptional  cases — are  the  function  of  the  riparian  States. 
But  the  laying  down  of  principles  is  a  matter  which  cannot  be  left  to  their  unfettered 
discretion,  if  for  no  other  reason  than  that  a  collection  of  States  can  only  act  either 
unanimously  or  by  a  majority;  for  in  either  case  a  land — locked  State  may  find  that 
its  vital  interests,  which,  in  this  matter,  as  I  have  said,  are  identical  with  the  general 
interests,  are  left  wholly  at  the  mercy  of  its  co-riparians. 

Let  us,  then,  in  this  Convention,  adhere  to  general  principles,  for,  if  we  do,  1  am 
confident  that  the  Conference,  which  has  successfully  dealt  with  the  intricate  questions 
arising  out  of  freedom  of  transit,  will  not  fail  to  deal  in  a  similar  spirit  and  with  equal 
success  with  the  question  of  international  waterways. 

M.  DE  MADARIAGA  (Spain;  speaking  in  French).  —  I  will  say  one  word  only,  to 
make  clear  the  point  of  view  of  Spain  with  regard  to  this  question.  In  principle,  and 
except  in  particular  cases  to  be  investigated  in  detail,  Spain  adheres  to  the  view  which 
has  been  expressed  by  the  Polish  Delegate,  discussed  in  detail  by  the  Chilian  Delegate 
and  admirably  defined  by  the  eminent  engineer  who  has  spoken  in  this  debate  on 
behalf  of  France.  Whilst  recognising  that  an  international  regime  is  necessary 
for  certain  rivers  which  have  become  great  historic  routes,  the  Spanish  Delegation 
considers  that  such  a  regime  is  not  justified  in  the  case  of  other  rivers,  where  the  sole 
reason  for  their  being  brought  to  the  notice  of  the  Conference  is  that  they  are  crossed 
either  transversely  or  longitudinally  by  the  line — often  a  purely  abstract  one — of  a 
frontier.  As  regards  these  rivers,  Spain  is  of  the  opinion  that,  in  most  cases,  an 
agreement  between  the  riparian  States  would  be  sufficient  to  satisfy  the  States 
directly  concerned,  whilst  the  interests  of  the  other  States  are  amply  protected  by  the 
Convention  on  Transit  which  we  have  just  discussed. 

The  PRESIDENT  (speaking  in  French).  — The  general  discussion  is  closed.  The 
special  Committee  appointed  to  examine  the  Dralt  Convention  on  the  International 
Regime  oi  Navigable  Waterways  will  now  begin  its  labours.  I  will  ask  the  Secretary- 
General  to  read  the  list  of  Members  ot  this  Committee. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
The  Committee  will  be  composed  of  the  following  Members  : — 

Albania MM.  Midhat  Frasheri. 

Austria Reinhardt. 

Belgium Pierrard. 

Bolivia Trifon  Melean. 

Brazil E.  Montarroyos. 

British  Empire Mr.     H.  0.  Mance. 

Bulgaria MM.  Bochkoff. 

Chile Alvarez. 

China T.  H.  Chen. 

Colombia Restrepo. 

Cuba E.  Moreno  Merlo. 

Czecho- Slovakia M.  B.  Muller. 

Denmark N.  J.  Ehrenreich  Hansen. 

Esthonia Walter  Rosenthal. 

Finland Rolf  Thesleff. 

France Chargueraud. 

Germany Seeliger. 

Greece Phocas. 

Guatemala N    Galvez  S. 

Haiti.   .    . Luis  Maria  Soler. 

Honduras N.  Galvez  S. 

Hungary Walter. 

India Sir  Louis  Kershaw. 
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Italy MM.  P.  Bignami. 

Japan Kasama. 

Latvia G.  Albat. 

Lithuania V.  Siozikaijskas. 

Luxemburg Lkfort. 

Netherlands C.  Lely. 

Norway G.  Smith. 

Panama E.  Hasera. 

Paraguay Dr.     H.  Velasquez. 

Persia MM.  Hussein  Khan  Alai  Mirza. 

Poland Boldan  Winiarski. 

Portugal A.  Freire  d'Andrade. 

Roumania George  Popesco. 

Serb-Croat-Slovene  State Admiral  Prica. 

Spain Jimeno  Lassala. 

Sweden Hoernell. 

Switzerland Carlin  or  Vallotton. 

Uruguay B.  Fernandez  y  Medina. 

Venezuela Dr.     Planas  Suarez. 


The  meeting  adjourned  at  12.35  p.m. 
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CHAIRMAN  8    SPEECH  GENERAL   DISCUSSION 


The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 


CHAIRMAN'S  SPEECH 

The  CHAIRMAN  (speaking  in  French).  —  It  is  a  very  great  honour  both  for  me 
and  for  my  native  country  to  be  called  upon  to  preside  over  your  labours,  destined  as 
they  are  to  become  historic.  At  the  same  time  I  fully  appreciate  the  perilous  respon- 
sibility which  this  task  involves.  Allow  me  at  the  outset  of  our  task  to  express  the 
confident  hope  that  everyone  of  us  will  do  everything  possible — and  even  impossible — 
to  sacrifice  his  own  interests,  in  order  to  arrive  at  a  common  ground  of  agreement, 
and  that  we  shall,  within  a  very  short  span,  be  able  to  draw  up  a  text  which  will  meet 
the  wishes  of  public  opinion  throughout  the  world. 

Our  task  is  certainly  one  of  extreme  difficulty;  the  difficulties  will  probably  be 
even  greater  than  those  which  we  encountered  in  the  drafting  of  the  Transit  Conven- 
tion. In  that  we  had  for  our  guidance  the  provisions  laid  down  in  ordinary  commercial 
and  navigation  treaties  concluded  between  us.  Here,  on  the  other  hand,  we  are  obliged 
to  break  new  ground,  to  sound  unknown  depths,  to  humour  the  legitimate  interests 
of  the  riparian  States  and  to  keep  constantly  before  us  the  interests  of  mankind  as 
a  whole.  It  is  a  difficult  task,  requiring  conciliation  on  every  side.  Let  us  boldly 
confront  the  problems  entrusted  to  us  for  solution  and  deal  with  them  frankly,  clearly, 
soberly,  and,  above  all,  let  us  approach  them  in  a  thoroughly  conciliatory  spirit. 

Allow  me  to  make  a  few  suggestions  as  regards  our  method  of  procedure.  In  order 
to  save  time,  it  seems  preferable  that  no  translations  should  be  made  from  French  into 
English,  or  vice  versa,  unless  this  is  specially  requested.  Everyone  here  understands 
the  two  official  languages  of  the  Conference.  The  votes  of  the  Committee  are  not 
final;  the  delegates  should,  however,  undertake  full  responsibility,  in  order  to  avoid 
undue  subsequent  modification  of  the  votes  cast.  In  order  that  the  record  of  our 
work  should  be  as  accurate  as  possible,  I  think  that  for  each  vote  taken  the  Secretarial 
should  mention  the  names  of  the  delegates  who  vote,  either  for  or  against,  and  also 
of  those  who  abstain.  By  this  means,  the  Conference,  which  will  soon  be  going  into 
Committee,  will  obtain  a  clear  grasp  of  the  manner  in  which  our  work  has  been  carried 
out.  These  are  the  points  to  which  I  desired  to  draw  your  attention  and  obtain  your 
agreement. 

GENERAL  DISCUSSION 

The  Chinese  Delegation  has  requested  that  the  discussion  of  the  Preamble  should 
be  postponed  (1).  As  was  to  be  expected,  many  delegates  desire  that  the  discussion 
upon  this  question  should  be  postponed  to  a  later  date. 


(1)  See  end  of  this  meeting,  pp.  48-49,  amendments  proposed  to  the  Preamble. 
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The  fundamental  question  in  this  Convention  is  the  examination  of  the  two  systems 
before  us.  A  large  number  of  our  colleagues  may  remember  that  at  Paris  we  had 
serious  doubts  as  to  the  system  to  be  adopted  in  the  drafting  of  a  convention  on  navi- 
gable waterways.  We  first  of  all  contemplated  the  system  of  definition;  then  we 
temporarily  abandoned  this  for  the  system  of  enumeration;  and  after  about  three 
weeks  we  returned  to  the  system  of  definition,  and  agreed— in  Paris,  at  least — that 
this  was  the  best  and  most  practical  system.  The  Netherlands  Delegation,  the  Rou- 
manian Delegation,  and  several  others,  now  put  forward  very  sound  arguments  in  favour 
of  the  adoption  of  the  system  contrary  to  that  embodied  in  the  Draft  contained  in 
the  Green  Book,  that  is  to  say,  the  enumeration  of  all  rivers  throughout  the  world  in 
accordance  with  certain  indications  to  be  settled  by  us. 

The  best  means  of  enlightening  the  Members  of  the  Committee  will  be  to  ask  to 
speak  first  the  representatives  of  those  delegations  which  have  submitted  amendments 
completely  altering  the  basis  of  the  Draft. 

I  call  upon  M.  Lely,  the  Netherlands  Delegate. 


M.  LELY  ( Netherlands ;  speaking  in  French).  —  We  are  entrusted  by  the  Covenant 
with  the  duty,  in  the  first  place,  of  introducing  freedom  of  navigation,  and,  in  the 
second  place,  of  preparing  a  Convention  relating  to  navigation  on  a  certain  number 
of  rivers,  in  accordance  with  Article  338  of  the  Treaty  of  Versailles.  It  is  to  our  inter- 
est to  bring  about  freedom  of  navigation  and  equality  of  treatment.  Freedom  of 
navigation  is  capable  of  realisation  everywhere;  intemationalisation  of  rivers  and 
navigable  waterways  involves  many  more  difficulties.  It  is  impossible  to  give  effect  to 
it  everywhere. 

The  first  paragraph  of  the  Preamble  refers  to  the  application  of  Article  23  of  the 
Covenant.  The  second  paragraph  refers  to  an  entirely  different  matter;  it  states  that 
the  High  Contracting  Parties  desire  to  apply  the  principle  of  intemationalisation  to 
all  waterways  as  far  as  possible.  Is  it  desirable  to  internationalise  all  waterways, 
including  those  situated  entirely  within  the  territory  of  a  single  State?  The  result 
of  intemationalisation  would  be  to  provide  freedom  of  navigation  and  equality  of 
treatment;  but  it  would  be  attended  by  other  consequences, — it  would  involve  an  obli- 
gation on  States  to  undertake  works  upon  navigable  waterways,  and  would  give  State? 
the  right  to  carry  out  public  works  for  the  improvement  of  navigable  waterways  upon 
the  territory  of  other  States.  This  is  at  present  impossible;  moreover,  it  would  entail 
the  appointment  of  river  commissions  for  the  settlement  of  disputes.  Is  it  desirable 
to  adopt  a  Convention  resulting  in  the  creation  of  river  commissions  for  every  river 
or  navigable  waterway?  What  is  the  use  of  appointing  a  hundred  or  perhaps  two 
hundred  river  commissions?  In  our  opinion  all  waterways  should  not  be  interna- 
tionalised. Freedom  of  navigation  and  equality  of  treatment  should  be  accorded  on 
all  waterways;  only  certain  rivers  or  canals  of  extreme  importance,  not  to  riparian 
States  alone,  but  also  to  other  countries,  should  be  internationalised. 

I  will  now  read  to  you  the  amendments  proposed  by  us  for  the  reasons  I  have 
stated : 

That  part  of  the  first  paragraph  of  the  Preamble  beginning  with  the  words  do 
hereby  enact  to  read  as  follows  ;  do  hereby  enact  the  following  provisions,  and  the  second 
paragraph  to  be  deleted; 

Article  1,  paragraph  1,  to  be  worded  as  follows  :  waterways  the  navigation  of  which 
has  been  declared  free  either  by  virtue  of  the  Final  Act  of  Vienna  or  by  a  special  navi- 
gation act ; 

Article  2  to  be  worded  as  follows  :  subject  to  the  provisions  contained  in  Articles  4  and 
16,  each  of  the  High  Contracting  Parties  shall  accord  the  free  practice  of  commercial  navi- 
gation to  vessels  flying  the  flag  of  any  drte  of  the  other  High  Contracting  Parties  on  all 
the  waterways  situated  under  its  sovereignty  or  authority  ; 

The  words  on  such  waterways  in  Article  3  to  be  replaced  by  the  words  on  the  water- 
ways referred  to  in  Articles  1  and  2. 

The  effect  of  this  would  be  to  deal  in  the  first  place  with  the  general  question  of 
freedom  of  navigation  on  all  waterways,  and  subsequently  with  the  intemationali- 
sation of  certain  waterways  of  general  concern  to  all  countries. 
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M.  POPESCO  (Rouniania;  speaking  in  French).  —  The  Roumanian  Delegation 
took  part  in  the  work  of  the  Commission  in  Paris.  For  certain  practical  reasons  it 
now  proposes  a  return  to  the  system  of  enumeration.  We  took  part  in  a  Conference 
held  for  the  purpose  of  preparing  a  Statute  for  the  Danube.  The  system  of  definition 
gave  rise  to  extremely  lengthy  discussions  and  to  a  large  number  of  different  inter- 
pretations. It  was  very  suitable  for  rivers  of  general  international  concern,  but  not 
for  those  of  limited  concern,  or  for  national  rivers.  The  Conference  compromised  and 
included  an  enumeration  in  the  actual  text  of  the  Danube  Statute.  It  first  of  all 
gave  a  list  of  the  rivers  designated  as  international  rivers  in  the  Treaty  of  Peace, — 
the  Danube,  the  Morava,  and  their  tributaries  and  sub-tributaries, — the  internationa- 
lisation  of  which  it  recommended. 

Rivers  possessing  an  international  character  may  be  classed  in  different  categories. 
There  are  international  rivers,  the  administration  of  which  is  entrusted  to  international 
commissions.  This  form  of  control,  however,  is  not  suited  to  rivers  whioh  separate 
two  countries,  that  is  to  say,  to  rivers  of  limited  concern.  It  is  in  no  way  suitable  for 
rivers  of  purely  national  importance. 

The  Roumanian  Delegation  agrees  with  the  French  Delegation  in  considering  that 
our  Convention  should  in  the  first  place  deal  with  the  internationalisation  of  rivers 
of  general  importance.  As  regards  those  which  separate  two  countries  or  which  are 
of  joint  importance  to  two  countries,  it  should  give  expression  to  a  ooeu  or  recom- 
mendation in  favour  of  the  application  of  the  same  principles  as  in  the  case  of  inter- 
national rivers,  except  in  regard  to  administration  by  international  commissions;  the 
administration  of  these  rivers  should  be  entrusted  to  commissions  composed  only  of 
riparians. 

As  regards  national  rivers,  we  consider  that  the  Convention  should  not  deal  with 
them. 

There  are,  therefore,  three  classes  of  navigable  waterways  to  be  considered, — 
rivers  of  international  concern,  for  which  the  Convention  will  fix  the  regulations  to  be 
applied;  rivers  or  waterways  between  two  nations,  in  regard  to  which  it  will  formulate 
a  recommendation;  and  national  rivers,  in  regard  to  which  it  will  simply  express  a  vau. 
Should  the  Conference  consider  it  unnecessary  to  make  this  distinction  in  the  Preamble, 
the  Roumanian  Delegation  would  prefer  the  Preamble  to  be  omitted.  Our  Delegation 
hopes  that  the  Committee  will  see  its  way  to  adopt  the  system  of  enumeration,  as  it 
presents  no  difficulty.  Most  of  the  rivers  of  Europe  are  mentioned  in  the  Treaty  of 
Peace;  as  regards  the  others,  the  experts  attached  to  the  Conference  will  be  able  to 
indicate  those  possessing  equal  importance  with  the  Danube  or  the  Rhine.  It  will  be 
easy  to  draw  up  a  list  of  them.  We  consider  that  the  system  of  enumeration  would 
make  the  Convention  clearer,  and  would  prevent  disputes  or  subsequent  differences 
of  interpretation.  We  propose,  therefore,  that  Article  1  should  be  worded  as  follows  : 
In  applying  the  present  Convention  the  following  are  declared  to  be  international 
waterways  : 

Rivers  and  river  systems  which  are  declared  as  such  : 
I.  In  the  Treaties  of  Peace,  i.e., 

(1)  The  Danube  from  Ulm; 

(2)  The  Morava  and  the  Thaya  for  that  portion  of  their  course  which  forms  the  frontier 
between  Austria  and  Czecho-Slovakia,  etc. 

II... 

Other  river  systems  which  are  not  included  in  this  list,  but  the  navigable  portion  of  which 
separates  or  crosses  more  than  one  State,  shall  come  under  the  regime  referred  to  in  Articles  332 
to  334  inclusive  of  the  Treaty  of  Versailles. 

The  CHAIRMAN  (speaking  in  French).  —  You  refer  to  Articles  332  to  334  of  the 
Treaty  of  Versailles.  These  articles  deal  with  local  transport  traffic  on  waterways. 
Are  we  to  understand  that  you  approve  the  generous  conceptions  on  which  the  Treaty 
of  Versailles  is  based  and  the  liberal  principles  which  inspired  it? 

M.  POPESCO  (Roumania;  speaking  in  French).  —  Certainly.  Our  intention  in 
this  amendment  is  i.o  differentiate  between  freedom  of  navigation  and  administration, 
which  we  regard  as  an  entirely  different  matter. 
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The  CHAIRMAN  (speaking  in  French).  —  You  are  not  asking  for  the  literal  appli- 
cation of  this  regime? 

M.  POPESCO  (Roumania;  speaking  in  French).  —  No,  we  contemplate  an  alto- 
gether different  regime. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Alvarez,  who  is  one  of  the  principal 
scientific  authorities  of  South  America,  has  had  occasion  during  his  stay  in  Madrid  to 
converse  with  a  great  numher  of  his  colleagues.  He  wishes  to  propose  a  system  which 
he  thinks  will  facilitate  an  agreement,  and  has  asked  me  to  allow  him  to  lay  it  hefore 
you  as  soon  as  possible.     He  will  now  address  you. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  In  the  first  place  I  wish  to  thank 
the  Chairman  for  his  kind  words  in  reference  to  my  efforts  towards  the  accomplishment 
of  our  task. 

Navigable  rivers  are  not  all  subject  to  the  same  conditions.  Their  geographical 
situation,  their  hydrographic  regime  and  the  nature  of  the  country  through  which 
they  pass,  all  combine  to  give  them  varying  degrees  of  importance.  It  would  there- 
fore be  quite  useless  to  attempt  to  establish  one  single  legal  system  applicable  to  all 
navigable  rivers.  Hitherto  a  distinction  has  been  drawn  between  national  rivers 
flowing  through  the  territory  of  a  single  State,  and  international  rivers  separating  or 
crossing  the  territories  of  two  or  more  States.  These  international  rivers  alone  have 
been  placed  under  the  regime  of  free  navigation.  But  this  distinction  has  now  become 
quite  inadequate.  It  has  now  become  necessary  to  make  other  distinctions,  more 
especially  because  they  are  rendered  necessary  by  the  very  diversity  of  the  conditions 
referred  to.  In  particular  with  regard  to  this  point  differences  between  America- and 
Europe  exist  which  must  be  clearly  brought  out.  In  Europe  most  international  rivers 
are  easily  navigable  without  interruption  over  the  whole  length  of  their  course.  The 
territories  through  which  they  pass  are  very  densely  populated;  they  are  relatively 
short  in  length  and  are  intersected  by  a  network  of  means  of  communication;  more- 
over, industry  is  in  an  advanced  stage  of  development.  In  many  cases,  also,  extensive 
works  have  been  carried  out  for  the  purpose  of  overcoming  natural  obstacles  to  the 
navigability  of  the  waterway.  For  all  these  reasons  the  international  rivers  of  Europe 
are  of  supreme  importance  as  means  of  communication  and  commercial  arteries, 
because  they  concern  non-riparian  States  quite  as  much  as  riparian  States.  It  may 
be  said  that  they  possess  a  really  world-wide  degree  of  importance. 

On  the  continent  of  America,  on  the  other  hand,  the  position  is  quite  different. 
The  majority  of  large  rivers  are  not  navigable  uninterruptedly  throughout  their  course ; 
within  the  limits  of  one  and  the  same  State  they  pass  through  enormous  tracts  of 
territory  possessing  neither  population,  industry  nor  means  of  communication.  .  The 
works  necessary  to  improve  the  bed  of  the  river  are  either  non-existent  or  else  extreme- 
ly difficult,  if  not  impossible,  to  carry  out.  Some  rivers  are  as  yet  not  even  explored, 
or  at  any  rate  only  partially  so.  In  view  of  all  these  circumstances,  the  majority  of 
the  great  rivers  of  Latin  America  possess  characteristics  entirely  different  from  those 
of  the  great  European  rivers.  They  constitute  neither  easy  means  of  communication 
nor  commercial  arteries  of  capital  importance;  in  short,  they  only  concern  a  limited 
number  of  States,  the  riparian  States.  We  are  therefore  led  by  the  preceding  argu- 
ments to  lay  down  the  following  tripartite  division  with  regard  to  the  regulation  of 
navigation  on  international  rivers  : — 

1.  Some  international  rivers  are  of  an  essentially  international  character  owing 
to  the  multiplicity  of  the  interests  which  they  involve.  These  rivers  may  be  classified 
as  of  general  concern.  They  formed  the  subject  of  general  diplomatic  agreements 
between  European  Powers  at  an  early  date  in  history.  Free  navigation  on  them  has 
been  affirmed  as  a  principle  of  public  European  law.  In  some  cases  international 
commissions  have  been  created  in  order  to  protect  the  general  interests  involved  in  this 
freedom  of  navigation. 

2.  There  are  international  rivers  which  are  not  of  general  concern  in  the  sense  that, 
— as  I  have  already  stated, — navigation  upon  them  is  less  easy  and,  from  the  point  of 
view  of  commerce,  Serves  a  less  useful  purpose  to  States  in  general.     As  a  matter  of 
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fact  they  are  of  importance  only  to  riparian  States.  On  these  rivers,  as  a  general 
rule,  free  navigation  has  only  been  accorded  to  riparian  States  by  conventions 
concluded  between  themselves. 

3.  Lastly,  there  are  certain  international  rivers  or  international  tributaries  which 
only  pass  through  the  territory  of  two  States  and  which  are  still  to  a  large  extent  un- 
explored. As  a  general  rule  the  riparian  States  have  reserved  the  use  of  these  rivers 
to  themselves,  sometimes  by  conventions,  sometimes  by  means  of  a  modus  vivendi 
and  sometimes  by  diplomatic  negotiations  which  are  still  in  progress. 

From  the  foregoing  we  may  draw  the  following  conclusions  :  — In  the  first  place  free 
navigation  upon  international  rivers  may  be  recognised  as  a  principle  of  general  inter- 
national law;  in  the  second  place,  with  regard  to  the  regulation  of  navigation  upon 
these  rivers,  the  above-mentioned  tripartite  division  is  necessary. 

1.  In  regard  to  the  first  class,  that  of  international  rivers  of  general  concern,  inter- 
national commissions  are  as  a  rule  already  in  existence  and  act  as  they  think  fit.  These 
commissions  will  be  maintained.  Should  it  be  recognised  in  special  cases  that  similar 
commissions  are  required,  they  may  be  created. 

2.  With  regard  to  the  administration  and  regulation  of  navigation  of  rivers  of  the 
second  class,  these  have  usually  formed  the  subject  of  agreements  between  riparian  States. 
This  system  should  as  far  as  possible  be  maintained.  Thus,  side  by  side  with  the 
general  regulations  determined  by  the  convention,  there  would  be  special  regulations 
created  by  riparian  States,  which  would  not,  however,  conflict  with  the  general  regu- 
lations. Such  a  system  would  have  the  special  advantage  of  enabling  the  riparian 
States  of  the  rivers  of  Latin  America  to  continue  to  apply  the  principles  adopted  in  our 
continent,  which  may  be  called  American  public  law. 

3.  With  regard  to  rivers  of  the  third  class,  which  are  to  be  actually  named,  they 
will  be  subject  in  every  respect  to  such  regulations  as  the  riparian  States  may  consider 
necessary,  but  these  regulations  shall  not  amount  to  an  abolition  of  the  principle  of 
free  navigation. 

4.  With  regard  to  rivers  which  are  national  in  virtue  of  traditional  international 
law,  these  are  not  covered  by  the  Convention  which  the  Barcelona  Conference  is  called 
upon  to  draw  up.  Nevertheless,  it  would  be  most  desirable  for  the  Conference  to 
express  an  opinion  with  regard  to  them,  in  the  form  of  a  vu?u,  in  order  that  States  may 
as  far  as  possible  apply  the  general  principle  of  free  navigation  to  those  of  their  national 
rivers  which  are  of  commercial  importance. 

For  the  application  of  the  ideas  which  I  have  put  before  you,  the  Convention  which 
the  Conference  is  in  course  of  discussing  might  be  drawn  up  in  the  following  form  : 

(a)  The  statement  of  the  general  principle  of  freedom  of  navigation  should  govern 
the  entire  Convention  and  should  apply  to  all  classes  of  international  rivers.  Under 
this  principle,  commercial  navigation  should  be  free  for  the  flags  of  all  nations  on  a 
footing  of  complete  equality,  but  local  transport  traffic  might  be  reserved. 

(b)  Special  provisions  relating  to  the  international  administration  of  rivers  of  the 
first  class  would  then  follow. 

(c)  With  regard  to  rivers  of  the  second  class,  it  might  be  laid  down,  as  was  done  at 
the  Congress  of  Vienna  in  1815,  and  in  conformity  with  the  practice  of  the  Latin- 
American  States,  that  riparian  States  of  international  rivers  should  settle  between 
themselves  all  questions  relating  to  the  use  of  these  rivers,  in  accordance  with  the 
general  principle  of  freedom  of  navigation  laid  down  in  the  first  article,  and  for 
matters  not  provided  for  in  the  Convention.     Such  questions  refer  mainly  to  : 

The  fixing  of  the  dues  and  taxes  to  be  collected; 

The  co-operation  of  riparian  States  in  measures  of  police  and  public  health,  and 
in  works  of  upkeep  and  improvement; 

The  carrying  out  of  the  rules  to  be  observed  upon  rivers  in  time  of  war; 

The  regulation  of  the  use  of  the  water  for  purposes  of  irrigation  and  industry  under 
the  conditions  authorised  by  the  Convention; 

The  settlement  of  disputes  relating  to  navigation. 

M.  LELY  (Netherlands;  speaking  in  French).  —  As  regards  the  proposed  classi- 
fication, I  believe  that  it  Avill  be  sufficient  to  draw  a  distinction  between  waterways 
upon  which  navigation  is  to  be  free  and  those  which  are  to  be  internationalised.     I 
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think  that  we  ought  to  lay  down  the  principle  that  a  navigable  waterway  cannot  be 
internationalised  without  the  consent  of  the  State  in  which  it  is  situated.  In  my 
opinion  we  should  make  general  distinctions  only,  and  special  circumstances  should 
form  the  subject  of  special  conventions. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  did  not  intend  that  regulations 
for  the  three  classes  of  waterways  which  I  have  suggested  should  be  included  in  the 
Conventjon,  but  merely  that  the  principle  of  this  division  should  be  borne  in  mind  at 
the  outset  of  the  discubsion. 

M.  POPESCO  (Roumania;  speaking  in  French).  —  1  think  we  should  adopt  M.  Al- 
varez' proposal,  that  is  to  say,  to  regulate  this  matter  in  the  Convention,  and  not  leave 
the  internationalisation  of  rivers  to  private  agreements;  such  agreements  are  very 
often  imposed.  The  Barcelona  Conference  must  therefore  draw  up  the  enumeration 
itself. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  think  that  before  we  start  a  detailed  dis- 
cussion, it  would  be  as  well,  as  was  suggested  by  the  Delegate  from  Chile,  that  we 
should  define  what  we  mean  by  an  international  waterway.  Do  we  mean  a  waterway 
which  serves  more  than  one  State,  or  a  waterway  which  is  submitted  to  some  special 
form  of  administration?  The  two  things  are  entirely  different,  and  the  one  point  that 
struck  me  in  the  general  discussion  as  being  the  greatest  obstacle  to  agreement  was 
that  the  various  speakers  were  inclined  to  confuse  the  question  of  administration 
with  that  of  freedom  of  navigation, — that  is  to  say,  to  confuse  reglementation  with  regime. 
At  Paris  we  always  used  the  word  regime  to  imply  the  regime  of  freedom,  of  equality 
and  of  continuity  of  navigation.  We  use  reglementation  for  the  other  side  of  the  ques- 
tion, but  we  prefer  the  word  administration,  which  denotes  how  the  waterway  is 
administered.  Regime  and  administration  are  entirely  separate,  and  I  think  it  will 
help  our  discussion  here  if  the  various  speakers  take  special  care  to  keep  these  two 
aspects  of  the  question  apart. 

The  meeting  adjourned  at  11  a.m. 


Proposed  amendments  to  the  Preamble  : 

AUSTRIAN     DELEGATION. 

Paragraph  2,  omit  the  words  as  far  as  possible.  Insert  after  the  words  no  discrimination  what 
ever  the  words  with  regard  to  navigation.  Between  the  words  account  of  and  the  flag  insert  the  words 
the  nationality  of.  Between  the  words  flown  and  as  insert  the  words  or  of  goods  either  on  account  of  their 
commercial  origin  or  destination  or  the  direction  of  the  traffic.  Delete  the  words  through  and  without 
transhipment. 

BULGARIAN    DELEGATION. 

In  paragraph  1,  delete  the  words  concerning  the  regime  of  certain  of  these  waterways  defined  below 
in  Article  1  as  being  international,  and  in  paragraph  2  delete  the  words  from  it  being  understood,  on 
the  one  hand,  that  henceforth...  as  far  as  the  end  of  the  paragraph. 

CHINESE      DELEGATION. 

Whilst  associating  itself  in  the  most  formal  manner  with  the  principle  of  freedom  of  communi- 
cations as  laid  down  in  the  Preamble,  and  in  conformity  with  Article  2,3(p)of  the  Covenant,  the  Chinese 
Government  finds  itself  obliged,  in  view  of  the  present  situation  of  China,  to  request,  that  the  discus- 
sion on  the  second  paragraph  of  this  Preamble,  beginning  from  the  words  it  being  understood  that  to 
the  end,  should  be  adjourned  until  such  time  as  the  Conference  shall  have  defined  the  meaning  of  the 
international  regime  of  navigable  waterways. 

If  indeed  the  Conference  decides  that  the  Convention  on  the  International  Regime  of  Navigable 
Waterways  applies  not  only  to  international  rivers  of  general  concern  (the  Rhine  and  the  Danube) 
but  also  to  inter-riparian  rivers,  the  Chinese  Government  believes  that  it  would  be  necessary  to 
extend  the  principle  to  national  rivers  after  careful  consideration  of  each  special  case.  In  the  contrary 
case,  that  is  to  say,  if  the  international  regime  is  not  applied  to  inter-riparian  rivers,  the  Chinese  Go- 
vernment does  not  then  see  the  necessity  of  extending  the  principle  to  national  rivers,  at  least  in  the 
majority  of  cases.  For  this  reason  it  requests  that  the  discussion  on  the  second  paragraph  of  the 
Preamble  should  be  adjourned  until  the  end  of  the  discussion  on  the  Draft  Convention.  When  the 
Conference  has  reached  a  decision  on  the  definition  of  international  waterways,  the  Chinese  Govern- 
ment will  reserve  the  right  to  make  known  its  point  of  view  on  the  application  of  the  present  Conven- 
tion. 

BRITISH    DELEGATION. 

Delete  the  second  paragraph  and  insert  it  elsewhere  in  the  Convention  in  the  form  of  a  separate 
ar  tide. 

ITALIAN     DELEGATION. 

Add  at  the  end  of  the  Preamble  the  words  provided  that  the  organisation  of  such  services  does  not 
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hamper  the  free  transit  of  vessels,  this  being  in  conformity  with  what  was  decided  in  regard  to  towage 
in  the  Convention  on  Transit. 

JAPANESE     DELEGATION. 

In  paragraph  2  omit  the  words  and  without  prejudice  to  the  provisions  contained  in  the  Convention 
on  Freedom  of  Transit,  and  add  after  the  words  without  transhipment  the  words  on  these  waterways. 

NETHERLANDS  DELEGATION. 

In  paragraph  1  for  the  words  do  hereby  enact  read  do  hereby  enact  the  following  provisions. 

SERB-CROAT-SLOVENE     DELEGATION. 

In  paragraph  2  omit  from  it  being  understood  to  transhipment. 


KiVIOABLE    WiTEBWAVS 


SECOND  MEETING  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Wednesday,  March  30th,  1921,  at  5  p.m.) 


GENERAL  DISCUSSION  (CONTD.)  —  DISCUSSION  OF  ARTICLE  1 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

GENERAL  DISCUSSION  (Contd.) 

M.  SEELIGER  (Germany;  speaking  in  French).  —  I  have  listened  with  much  inter- 
est to  the  explanation  set  forth  this  morning  hy  the  various  speakers  with  regard  to  the 
procedure  to  be  adopted  in  our  Committee, — the  first  question  which  arose.  The  first 
two  speakers  expressed  the  opinion  that  in  the  first  place  the  rivers  to  which  the  Con- 
vention is  to  apply  should  be  clearly  defined,  that  is  to  say,  that  the  characteristics 
of  such  rivers  should  be  definitely  settled.  The  British  Delegate  pointed  out  the  way 
when  he  stated  that  we  must  at  the  outset  separate  the  questions  clearly  in  our  minds. 
By  the  word  internationalisation  may  be  understand  the  whole  system,  that  is  to  say 
all  the  obligations  which  are  to  be  imposed  upon  the  various  States  and  also  the  admi- 
nistration of  the  rivers.  But  these  constitute  two  entirely  different  aspects  of  the  ques- 
tion. 

It  appears  to  me  difficult  to  begin  with  a  definition,  and  then  to  try  to  fill  up  the 
framework  provided  in  a  preliminary  article.  Would  it  not  be  better  to  begin 
with  a  discussion  of  substantive  law,  that  is  to  say  the  mutual  obligations  which  the 
States  forming  the  League  of  Nations  are  willing  to  undertake  with  regard  to  the 
treatment  to  be  applied  to  rivers.  In  the  Draft  which  we  have  before  us  (1)  under  the 
second  heading  the  various  questions  at  issue  are  stated, — freedom  of  navigation, 
equality  of  treatment,  certain  principles  with  regard  to  works,  dues,  etc.  It  is 
therefore  substantive  law  which  should  mainly  occupy  the  bulk  of  our  attention. 

The  best  method  of  procedure,  then,  would  be  to  establish  in  the  first  place  sub- 
stantive law,  and  afterwards  to  decide  to  which  class  of  rivers  the  principles  of  this  sub- 
stantive law  should  be  applied.  In  this  way  we  should  avoid  wasting  time  in  a  search 
for  definitions,  which  is  always  difficult  until  the  substantive  law  has  been  established. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  I  am  entirely  of  the 
German  Delegate's  opinion.  I  had  intended  to  make  the  same  suggestion,  for  hitherto 
the  form  of  the  question  has  been  discussed  without  dealing  with  the  substance.  By 
discussing  the  real  basis  of  the  question,  that  is  to  say  substantive  law,  we  shall,  as 
M.  Seeliger  has  pointed  out,  more  readily  discover  a  criterion  for  internationalising 
rivers,  and  we  shall  then  be  able  to  establish  a  definition  without  difficulty. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  The  procedure  suggested  by 
M.  Seeliger  was  that  which  we  adopted  at  the  Commission  of  Enquiry.  It  may  perhaps 
be  well  to  remind  you  of  the  consequences  arising  out  of  it. 

In  speaking  of  the  regime  of  navigation  we  do  not  mean  an  abstract  idea,  we  are 
thinking  of  certain  rivers.     Some  delegations  understood  this  to  mean  international 


(1)  See  p.  408. 
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rivers  of  general  concern,  but  not  common  rivers.  The  delegations  which  were  think- 
ing of  international  rivers  suggested  for  the  regime  of  navigation  regulations  which 
were  clearly  inapplicable  to  common  rivers;  on  the  other  hand  delegations  which  had 
in  mind  common  rivers  were  not  prepared  to  accept  certain  regulations  which  could 
not  be  applied  to  common,  but  could  perfectly  well  be  Applied  to  international  rivers. 
The  method  proposed  by  M.  Seeliger  and  supported  by  the  Czecho-Slovak  Delegate 
would  be  satisfactory  if  we  had  before  us  a  tabula  rasa.  This,  however,  is  not  the 
case;  a  certain  number  of  rivers  are  already  recognised  by  public  international  law. 
We  are  not  building  on  a  void;  we  have  historical  bases  upon  which  to  build.  Allow 
me  to  suggest  a  formula  which  may  serve  as  a  starting-point  for  our  subsequent  discus- 
sions.    It  is  as  follows  : 

In  applying  the  present  Convention,  the  waterways  enumerated  in  the  Annex  to 
this  Convention  shall  be  considered  as  international  waterways. 

We  should  then  proceed  to  consider  the  regime  applicable  to  common  rivers.  Our 
task  would  be  to  establish  the  regime  to  be  applied  to  rivers  of  general  international 
concern,  and  subsequently  to  draft  certain  rules  with  regard  to  freedom  of  navigation 
capable  of  .application  to  common  rivers  also. 

I  would  add  that  the  distinction  between  the  regime  of  navigation  and  the  adminis- 
trative system  is  not  sufficient,  because  there  are  variations  even  in  the  regime  of  navi- 
gation itself.  For  example,  it  will  be  advisable  for  us  to  envisage  the  application  of 
the  different  regimes  of  navigation,  according  to  whether  the  river  in  question  is  inter- 
national or  what  is  called  of  common  concern. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  wish  to  make  what  I  think  is  a  prac- 
tical proposal.  Let  us  begin  our  discussion  of  the  Draft  Convention  now  before  us 
article  by  article.  If  we  proceed  otherwise  I  think  we  shall  waste  time.  To  my  mind 
it  would  be  better  to  postpone  any  discussion  of  the  Preamble  until  the  end ;  it  involves 
a  difficult  question  relating  to  national  and  international  waterways.  If  we  do  not 
reach  a  decision  with  regard  to  the  first  article,  we  can  then  choose  some  other  method. 

M.  REINHARDT  (Austria;  speaking  in  French). — The  Italian  Delegate's  proposal 
seems  to  me  a  most  practical  one.  I  would  simply  ask  that  if,  during  the  discussion 
of  any  article,  it  should  be  found  desirable  to  return  to  the  Preamble  or  to  Article  1, 
which  deals  with  the  alternative  systems  of  definition  and  enumeration,  this  should  be 
done  at  once. 

The  CHAIRMAN  (speaking  in  French).  —  If  all  the  delegations  have  thorough- 
ly considered  this  question  of  procedure,  I  propose  to  take  the  opinion  of  the  meeting 
upon  the  system  to  be  adopted  Two  systems  have  been  put  forward.  The  first  is  that 
of  M.  Seeliger,  who  advocates  the  consideration  of  substantive  law,  in  other  words, 
the  settlement  in  detail  of  the  provisions  contained  in  each  article,  and  a  return  to  the 
Preamble  later  on.  This  proposal  is  supported  by  the  Czecho-Slovak  Delegate.  The 
second  system  proposed  is  to  begin  by  examining  the  principle  contained  in  thePreamble 
and  Article  1. 

M.  LOISEAU  (France;  speaking  in  French). — As  I  pointed  out  this  morning  to 
our  distinguished  Chairman,  my  position  here  is,  for  two  reasons,  purely  temporary. 
In  the  first  place  I  replaced  M.  Chargueraud,  whose  health  has  prevented  him  from 
returning  to  Barcelona,  and,  secondly,  I  also  replaced  the  substitute  who  was  appointed 
to  take  his  place,  and  who,  I  hope,  will  arrive  to-morrow  morning. 

In  these  circumstances  you  will  all  understand  that  I  have  no  wish  either  to  com- 
mit or  forestall  the  attitude  of  my  colleagues.  All  that  I  am  in  a  position  to  say  is 
that  in  principle  the  French  Delegation  remains  faithful  to  the  distinction,  which 
M.  Chargueraud  put  forward  and  argued  with  such  force,  between  international 
rivers  of  general  concern  and  rivers  ot  common  concern  and  also  to  the  principle  of 
enumeration. 

With  regard  to  the  method  to  be  employed,  it  seems  to  me  that  since  we  have  a  text 
actually  before  us  and  that  if  we  employ  some  other  system  we  shall  be  forced  to  grope 
our  way,  the  Italian  Delegate's  proposal  appears  to  be  the  most  practical. 
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M.  MONTARROYOS  (Brazil ;  speaking  in  French).  —  1  think  that  a  certain  amount 
of  confusion  has  arisen  in  the  Committee  with  regard  to  the  principle  which  we  are 
seeking  to  apply,  and  the  method  by  which  it  is  to  be  applied.  What  is  our  object 
under  the  terms  of  Article  23  ?  It  is  to  establish  freedom  of  communications  upon 
navigable  waterways.  Are  we  all  agreed  upon  this  point  ?  I  think  so.  What  are  these 
navigable  waterways  ?  That  is  where  the  confusion  has  its  origin.  We  are  not  agreed 
as  to  the  definition  of  international  rivers.  Even  in  regard  to  the  definition  contained 
in  the  Draft,  when  it  becomes  a  question  of  applying  this  definition,  we  must  bear  in 
mind  a  certain  distinction  relating  to  so-called  international  rivers.  For  instance,  as 
1  have  pointed  out  (1),  there  are  common  rivers  and  successive  rivers.  The  Amazon, 
which  is  a  successive  river,  is  regarded  as  international;  we  have  always  regarded  it  as 
a  national  river.  This  does  not  imply  in  the  least  that  we  refuse  to  grant  freedom 
of  navigation  on  the  Amazon;  it  is  simply  to  show  you  the  extreme  difficulty  of  achiev- 
ing a  complete  definition.  Since  we  wish  to  apply  the  principle  of  freedom  of  navi- 
gation, I  fail  to  see  why  we  do  not  state  the  question  fully;  in  other  words,  the  question 
is  to  accord  freedom  of  navigation  upon  all  navigable  rivers  giving  a  State  access  to 
the  sea.  I  do  not  know  whether  this  principle  is  acceptable,  but  we  for  our  part  accept 
it.  Having  reached  this  stage,  let  us  try  to  come  to  an  understanding  as  to  what  an 
international  river  is.  It  will  be  seen  at  once  that  there  are  various  classes  of  rivers,- — 
those,  amongst  others,  for  which  treaties  are  in  force,  and  the  existing  regime  of  which 
we  cannot  alter  to  too  great  an  extent.  For  instance,  the  question  will  arise  of  inter- 
nationalising the  administration  of  these  rivers,  and  in  this  connection  we  shall 
encounter  principles  which  cannot  be  applied  to  all  rivers.  We  may  consequently 
accept  the  principle  of  freedom  of  navigation,  either  with  or  without  internationalising 
the  river  administration. 

In  these  circumstances  it  may  perhaps  be  better  to  begin  the  discussion,  as  pro- 
posed by  the  Italian  Delegation,  bearing  in  mind,  however,  the  ideas  put  forward  by 
the  Chilian  Delegation,  but  without  binding  ourselves  for  the  moment  to  distinctions 
and  classifications  of  too  hard-and-fast  a  nature. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  entirely  support  the  proposal 
of  the  Italian  Delegation,  but  I  am  afraid  that  we  should  be,  as  it  were,  working  in  the 
dark,  because  some  delegations  wish  the  Convention  to  apply  only  to  waterways  of 
general  international  concern,  and  others  wish  it  to  apply  to  waterways  both  of  general 
and  of  limited  concern.  Would  it  not  be  well  to  come  to  an  agreement  at  the  outset, 
on  the  question  whether  the  Convention  is  or  is  not  to  apply  to  waterways  both  of 
general  and  limited  concern  ?  Otherwise  in  course  of  discussion  some  delegations  will 
take  a  very  wide  view,  under  the  impression  that  the  Convention  is  not  to  apply  to 
waterways  of  limited  concern,  whilst  others  will  take  a  very  restricted  view,  because 
they  are  under  the  impression  that  the  Convention  is  to  apply  to  all  navigable  water- 
ways. I  am  therefore  of  the  opinion  that  the  Italian  proposal  should  be  adopted, 
but  only  after  agreement  has  been  reached  upon  the  question  of  principle. 

M.  VALLOTTON  (Switzerland ;  speaking  in  French).  —  The  time  has  now  come 
when,  as  in  all  preliminary  discussions  of  this  kind,  it  may  be  said  that  everyone  is 
in  agreement,  subject  to  certain  reservations  on  questions  of  form.  The  German  Dele- 
gation agrees  with  the  Italian  Delegation  and  others  that  the  first  question  to  be 
settled  is  the  nature  of  the  basis  of  discussion.  The  experience  gained  at  Paris  and  n  pon 
other  similar  commissions  has  shown  that,  as  M.  Bignami  has  said,  in  order  to  produce 
satisfactory  results,  there  is  nothing  to  equal  the  discussion  of  text.  I  propose  there- 
fore that  we  should  agree  to  take  the  scheme  contained  in  the  Green  Book  as  the  basis 
of  our  discussions,  it  being  of  course  clearly  understood  that  general  discussions  will 
take  place  in  connection  with  the  articles  of  the  Green  Book.  By  this  method  we 
shall  be  compelled  by  force  of  circumstances  to  postpone  until  a  later  date  the 
consideration  of  points  with  regard  to  which  we  cannot  come  to  an  agreement  now. 
I  therefore  entirely  concur  in  the  proposal  which  I  venture  to  call  the  Germano- Italian 


(1)  See  p.  27. 
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proposal.  We  will  consider  substantive  law  together  with  the  general  principles, 
and  will  take  the  scheme  submitted  to  us  as  basis  for  this  discussion.  This  is  my 
proposal. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  everyone  is  agreed  that  we  should 
at  once  proceed  to  consider  Article  1  of  the  Green  Book  Draft.  I  note  that  the  Italian 
proposal  has  already  obtained  the  support  of  a  large  number  of  delegations.  In  these 
circumstances  1  propose  that  the  Committee  should  attack  Article  1,  which  is  the  most 
indigestible  morsel  of  our  meal. 

M.  TSANG-OU  (China;  speaking  in  French).  —  ...adopting  the  principle  that  this 
Convention  applies  to  international  waterways  of  general  concern  as  suggested  by 
M.  Vallotton. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French). — When  a  draft  convention 
has  to  be  submitted  to  a  conference  for  its  approval,  it  is  customary  for  a  rapporteur 
to  be  appointed,  in  order  to  give  necessary  explanations  and  to  defend  the  scheme  in 
question.     I  therefore  request  that  a  rapporteur  be  appointed. 

The  CHAIRMAN  (speaking  in  French).  — The  Officers  of  the  Conference  have  had 
this  important  question  under  consideration  from  the  outset,  but  they  wished  in  the 
first  place  to  consider  the  situation.  I  think  that  we  can  now  proceed  to  make  this 
appointment. 

Mr.  H.  0.  MANCE  (Great  Rritain).  —  I  think,  if  I  understood  the  Delegate  from 
Czecho-Slovakia  aright,  he  did  not  propose  to  select  a  rapporteur  to  report  to  the  ple- 
nary session  of  our  Conference,  but  suggested  that  someone  should  be  appointed 
to  defend  the  Green  Book.     In  the  absence  of  so  doughty  a  champion  as  M.  Lankas... 

The  CHAIRMAN  (speaking  in  French).  —  That  is  a  practical  idea,  and  on  behalf 
of  the  Officers  of  the  Conference  I  wish  to  thank  the  author  of  this  very  sound 
suggestion. 

You  will  all  remember  that  M.  Hostie,  who  is  present  here  as  a  member  of  the  Orga- 
nising Committee  of  the  Barcelona  Conference,  took  an  active  part  in  the  preparation 
of  the  Draft  Convention.  He  has  been  invited  by  the  League  of  Nations  to  take  part 
in  our  work  in  an  advisory  capacity  and  as  member  of  the  Organising  Committee,  In 
view  of  his  experience  and  the  fact  that  he  does  not  belong  to  any  delegation.  I  think 
that  he  would  be  the  person  most  naturally  indicated  to  interpret  the  spirit  of  the 
Draft.  I  therefore  propose  to  the  Committee  that  M.  Hostie  be  asked  to  act  as  com- 
mentator of  the  Draft  Convention.  I  hope  that  in  making  this  suggestion  I  am  voicing 
the  general  feeling.  In  view  of  your  applause,  there  is  no  need  to  take  a  vote  on  the 
question. 

On  behalf  of  the  Committee,  I  ask  M.  Hostie  to  act  as  commentator  of  the  Draft 
Convention,  and  to  undertake  to  expound  it. 

M.  HOSTIE  (speaking  in  French).  —  I  am  deeply  honoured  by  the  difficult  task 
which  you  have  entrusted  to  me,  and  1  thank  you  very  cordially.  I  will  do  my  best  in  all 
modesty  to  supply  you  from  time  to  time  with  explanations  of  what  I  believe  to  have 
been  the  intention  of  the  authors  of  the  Draft,  without,  however,  incurring  reproach 
as  the  champion  of  a  gospel.  At  Paris  we  made  no  pretention  that  our  work  was  in- 
fallible, but  the  questions  which  are  to  be  dealt  with  here  were  certainly  debated  there 
exhaustively.  I  shall  therefore  try  from  time  to  time  to  show  you  the  reasons  which 
led  us  to  lay  before  you  the  solutions  contained  in  the  Green  Book  and  to  explain  to 
you  what  we  considered  to  be  their  essence. 
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DISCUSSION  OF  ARTICLE  1  , 

The  CHAIRMAN  (speaking  in  French).  —  Since  the  Committee  is  unanimously 
in  favour  of  proceeding  to  the  discussion  of  Article  1,  1  will  now  read  it  : 

Definition. 

In  applying  the  present  Convention,  the  following  are  declared  to  be  "international 
waterways"  : 

1.  All  parts  which  are  naturally  accessible  from  the  sea  of  a  waterway  which,  in  its  course, 
naturally  accessible  from  the  sea,  divides  or  crosses  different  States;  and  also  all  parts  of 
any  waterway  naturally  accessible  from  the  sea,  which  connect  with  the  sea  a  waterway 
included  in  the  above  definition. 

For  the  purposes  of  the  above  definition  it  is  understood  : 

a)  That  the  possibility  of  transhipment  from  one  vessel  to  another  is  not  excluded  by  the 
words  "accessible  from  the  sea"; 

b)  That  tributaries  are  to  be  considered  as  separate  waterways; 

c)  That  lateral  canals  constructed  in  order  to  remedy  the  defects  of  such  a  waterway  are 
assimilated  thereto. 

2.  Waterways  or  parts  of  waterways,  whether  natural  or  artificial,  expressly  declared 
as  being  placed  under  the  regime  of  this  Convention  in  unilateral  Acts  or  agreements  with 
the  consent,  in  particular,  of  the  State  or  States  under  whose  sovereignty  or  authority  the 
waterways  or  parts  of  waterways  in  question  are  situated. 

I  should  inform  you  that  various  amendments  have  been  submitted, — in  particular 
by  the  Netherlands,  Japan,  Great  Britain,  Portugal,  Italy,  India  and  China. 

M.  LELY  (1)  (Netherlands;  speaking  in  French).  —  In  Article  108  of  the  Treaty  of 
Vienna  it  is  laid  down  that  the  Powers  whose  territories  are  separated  or  traversed 
by  a  navigable  river  undertake  to  settle  by  mutual  agreement  all  points  connected 
with  navigation  upon  these  rivers ;  that  they  will  appoint  for  this  purpose  commissioners 
who  will  meet  at  latest  six  months  after  the  termination  of  the  Congress,  and  will  adopt 
as  a  basis  for  their  work  the  principles  laid  down  in  the  following  articles  In  Ar- 
ticle 116  ot  the  same  Treaty  it  is  stated  that  all  questions  referred  to  in  the  preceding 
articles  will  be  settled  by  a  series  of  regulations  which  will  also  include  all  points  which 
may  require  subsequent  decision.  In  my  opinion  the  Treaty  of  Vienna  did  not  declare 
any  rivers  to  be  directly  international,  because  for  this  purpose  a  system  of  regulations 
was  necessary,  but  according  to  the  proposal  now  before  us,  any  river  coming  within 
the  terms  oi  the  definition  contained  in  Article  1  automatically  becomes  international. 
I  am  somewhat  doubtful  as  to  whether  it  is  desirable  to  internationalise  such  a  large 
number  of  small  rivers  of  very  slight  importance  for  navigation  Indeed,  I  am  of  opi- 
nion that  only  those  of  real  importance  should  be  declared  international.  This  is  my 
first  criticism. 

My  second  is  as  follows  : — -Why  use  the  expression  naturally  accessible?  Of  what 
interest  to  us  is  the  natural  condition  of  a  river?  Moreover,  only  watercourses,  and 
not  canals  are  referred  to.  Why  should  the  latter  not  be  mentioned?  If  expenditure 
were  involved  only  for  canals,  I  could  understand  it,  but  this  is  not  so.  For  instance, 
the  canal  from  Amsterdam  to  the  Rhine  cost  several  tens  of  millions,  but  the  improve- 
ment of  the  Rhine  also  cost  tens  of  millions.  Why  say  that  one  shall  be  international 
and  not  the  other?  I  fail  to  see  the  reason.  This  is  not  in  conformity  with  Article  2.'! 
of  the  Covenant,  which  makes  no  distinction  between  canals  and  rivers.  These  are 
the  principal  criticisms  which  I  wished  to  make  in  reference  to  Article  1. 

M.  POPESCO  (2)  (Roumania;  speaking  in  French). — This  morning  I  explained 
why  we  regard  it  as  almost  impossible  to  find  a  definition  which  will  cover  all  classes 
of  rivers.     For  this  reason  I  advocated  the  method  of  enumeration. 

In  Roumania  we  have  three  classes  of  rivers.     In  the  first  place  there  is  the  Danube 


(1)  See  text  ot  Netherlands  amendment,  p.  44, 

(2)  See  text  ot  Roumanian  amendment,  p.  45- 
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with  its  mouths.  The  Danube  is  an  international  river  of  general  concern.  In 
respect  to  this  river  we  are  prepared  to  affirm  the  principle  of  absolute  freedom  of  navi- 
gation and  equality  of  treatment.  Of  course  certain  restrictions  will  have  to  be  made 
with  regard  to  local  traffic  between  ports  of  the  same  country. 

Rivers  separating  two  countries  constitute  the  second  class.  The  Dniester  lies 
between  Roumania  and  Russia.  The  Dniester  is  a  large  river,  but  does  not  concern 
the  general  interests  of  non-riparian  States  to  the  same  extent.  We  fully  understand 
that  the  principle  ol  internationalisation  as  applied  to  the  Danube  would  not  be  entirely 
the  same  as  for  the  Dniester,  though  of  course  the  principle  of  freedom  will  be  admitted 
with  reference  to  navigation  upon  these  rivers. 

In  the  third  class  are  purely  national  rivers,  that  is  to  say  those  which  flow  through 
the  territory  of  our  country  only.  On  these  rivers  also  we  are  prepared  to  allow  freedom 
of  navigation,  provided  that  this  navigation  is  regulated  according  to  Roumanian  law. 
Here,  then,  are  three  classes  of  rivers,  all  quite  different  in  regard  to  the  application  of 
the  principle  of  internationalisation.  We  do  not  have  to  make  distinctions  between 
them.  I  proposed  that  for  the  moment  our  Convention  should  merely  deal  with  naviga- 
tion upon  rivers  of  general  international  concern  and  should  contain  a  stipulation  with 
regard  to  rivers  involving  common  concern  only.  Further,  my  proposal  was  to  leave 
aside  for  the  moment  rivers  ot  purely  national  concern,  and  to  make  a  recommendation 
to  the  effect  that  the  great  principle  of  freedom  of  navigation  should  also  be  applied 
to  them. 

I  therefore  advocate  the  system  of  enumeration.  A  list  of  certain  rivers  would 
be  drawn  up.  This  would  obviously  not  present  any  difficulty,  since  the  rivers  which 
are  to  be  declared  of  general  international  concern  have  already  been  indicated  in  the 
Treaty  of  Peace.  Another  list  could  then  be  drawn  up  for  the  second  class  of  rivers, 
involving  limited  interests  only.  For  this  second  class  also  the  principle  of  freedom 
would  be  proclaimed.  Their  administration  would  be  quite  different.  The  task  of 
establishing  this  system  would  be  left  to  the  riparian  States.  Finally,  for  national 
rivers  a  recommendation  would  be  made;  the  principle  of  freedom  of  navigation  would 
be  adopted,  but  would  be  administered  in  accordance  with  the  legislation  of  the 
country  concerned.     These  are  the  general  lines  of  our  proposal. 

The  CHAIRMAN  (speaking  in  French). — That  is  a  very  clear  statement.  It  has 
been  most  interesting  to  hear  the  views  of  the  Netherlands  and  Roumanian  Delegations. 
Though  they  stated  very  different  principles  they  have  agreed  to  adopt  the  system  of 
enumeration;  I  think,  however,  that  if  our  discussions  are  to  proceed  satisfactorily 
the  system  of  enumeration  should  be  explained.  You  are  aware  that  this  is  not  the 
system  adopted  in  the  Green  Book.  When  this  explanation  has  been  given  the  position 
will  become  clear.  The  Netherlands  and  Roumanian  Delegations  have  stated  their 
views,  but  I  do  not  know  the  views  of  the  other  delegations  on  this  point.  What  is 
the  opinion  of  the  French  Delegation? 

M.  LOISE  AU  (France ;  speaking  in  French).  — You  may  count  the  French  Delegation 
among  the  supporters  of  the  system  of  enumeration. 

M.  LELY  (Netherlands;  speaking  in  French). — ■  All  waterways  which  are  already 
internationalised  may  be  enumerated,  so  to  speak,  en  bloc.  The  principle  of  enumera- 
tion would  be  retained,  even  though  all  these  rivers  were  not  enumerated  one  after  the 
other.     This  is  my  proposal. 

M.  TSANG-OU  (China;  speaking  in  French).  —  The  Chinese  proposal  is  as  follows  : 
The  Chinese  Delegation  sees  no  objection  to  accepting  the  definition  as  laid  down  in 
Article  1,  paragraph  i,  should  the  Conference  decide  that  internationalisation  has  been 
granted  in  order  to  afford  access  to  the  sea  to  a  landlocked  State.  In  this  case,  it  pro- 
poses that  the  words  accessible  to  the  sea  be  substituted  for  the  words  accessible  from 
the  sea,  and  that  the  High  Contracting  Parties  shall  consist  only  of  the  riparian  States 
without  the  possibility  of  assimilating  the  non-riparian  States  with  the  riparian. 

If,  on  the  other  hand,  the  Conference  were  to  decide  that  the  system  of  internatio- 
nalisation should  give  freedom  of  navigation  to  non-riparian  States,  the  Chinese  Dele- 
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gation  is  o!  opinion  that  it  would  be  necessary  to  fix  a  certain  limit  to  the  tonnage 
transported,  in  order  that  the  navigation  of  non-riparian  States  should  not  injure  local 
navigation,  or  else  that  a  decision  should  be  arrived  at  that  the  transport  of  imports 
and  exports  shall  be  direct  without  transhipment  and  without  obstructing  the  esta- 
blishment of  public  towage  services  and  other  forms  of  monopolised  haulage.  Both 
these  cases  apply  to  international  rivers  of  limited  concern,  that  is  to  say  to  those  of 
which  the  High  Contracting  Parties  are  riparian  Stateo,  who  will  frame  their  agreements 
in  accordance  with  the  principles  of  the  present  Convention  (particularly  Articles  5, 
6,  7,  8,  19,  20,  etc.). 

With  regard  to  international  rivers  of  general  concern,  the  Chinese  Delegation  pro- 
poses to  indicate  them  in  a  table  attached  to  the  present  Convention,  the  provisions 
of  which  apply  wholly  to  them.  I  think  that,  in  order  to  facilitate  the  discussion, 
we  should  know  to  which  rivers  these  Conventions  apply. 

The  CHAIRMAN  (speaking  in  French).  —  Do  you  support  the  system  of  enume- 
ration? 

M.  TSANG-OU  (China;  speaking  in  French).  —  Yes,  for  rivers  of  general  concern. 

The  CHAIRMAN  (speaking  in  French).  —  That  is  the  view  of  the  French  Dele- 
gation; for  other  rivers,  a  definition  would  be  given. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Very  well. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  I  wish  to  ask  for  an  explanation. 
Frequent  reference  has  been  made  to  rivers  of  general  concern.  Are  we  to  take  the 
map  of  the  world  and  point  to  those  which  are  of  general  concern?  And  if  we  discuss 
this  subject,  what  elements  constitute  this  general  concern?  I  can  well  imagine  that 
one  such  element  would  be,  for  instance,  the  amount  of  tonnage  conveyed  upon  a  river. 
Another  point  might  be  the  length  of  the  river.  There  are  many  other  elements  which 
might  constitute  a  river  ot  general  concern.  We  might  also  take  as  a  basis  all  rivers 
which  have  already  been  internationalised  by  treaty.  The  Rhine,  the  Danube,  the 
Elbe  and  the  Oder  were  internationalised  by  the  Treaty  of  Peace.  The  German 
Delegation  wishes  to  know  whether  rivers  of  general  concern  are  to  possess  the  charac- 
teristics of  these  rivers.  I  would  ask  the  various  delegations  to  define  the  elements 
constituting  the  general  concern  which  is  to  form  the  basis  of  internationalisation. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  has  been  very  clearly  put. 
I  imagine  that  those  who  advocate  the  system  of  enumeration  will  wish  to  answer  it. 

M.  POPESCO  (Roumania;  speaking  in  French).  —  In  the  answer  to  M.  Seeliger 
1  would  state  that  in  our  view  we  regard  as  rivers  of  general  international  concern 
those  which  have  been  indicated  as  such  by  the  Treaty  of  Peace,  and  which  are  to  be 
administered  by  international  commissions,  including  representatives  not  only  of 
riparian  but  also  of  non-riparian  States. 

M.  LELY  (Netherlands;  speaking  in  French).  —  I  fully  understand  the  objection 
raised  by  the  German  Delegate.  It  is  quite  impossible  to  consider  size  only  when 
estimating  the  importance  of  a  river.  A  very  small  river  may  be  much  more  important 
than  a  large  waterway.  Some  very  shallow  rivers  carry  much  more  tonnage  than 
deep  rivers.  A  whole  collection  of  circumstances  must  be  taken  into  account  in  decid- 
ing whether  rivers  possess  an  international  or  a  national  character.  After  all,  it  is  a 
question  of  fact,  and  in  all  questions  of  fact  it  is  impossible  to  find  a  formula  which 
will  include  all  special  circumstances.  The  only  way,  therefore,  is  to  enumerate  them 
en  bloc  as  we  have  proposed. 

It  is  obvious  that  rivers  upon  which  navigation  has  been  declared  free  are  also  of 
considerable  importance.  It  seems  to  me  that  the  only  method  calculated  to  settle 
whether  they  are  international  rivers — the  only  simple  method — is  the  method  of 
enumeration.     I  think  it  would  be  difficult  to  find  any  other.     Once  the  principle  has 
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been  accepted  that  a  waterway  cannot  be  declared  international  without  the  consent 
of  the  State  or  States  through  which  it  passes,  it  becomes  difficult  to  adopt  a  general 
definition  declaring  all  other  rivers  international  without  the  consent  of  the  State  or 
States  through  which  they  pass. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  At  the  risk  of  seeming  tiresome 
I  am  compelled  to  state  that  all  these  explanations  do  not  entirely  satisfy  me.  I  agree 
with  the  Delegate  of  the  Netherlands  that  the  question  is  extremely  difficult.  But 
the  explanations  given  by  the  Roumanian  Delegate  cannot  be  regarded  as  sufficient. 
It  is  begging  the  question  to  say  that  we  are  trying  to  classify  rivers  of  general  concern 
in  order  to  internationalise  them.  In  answer  to  my  question  which  rivers  are  of 
general  concern,  I  received  the  answer  :  Rivers  which  have  been  internationalised ; 
once  they  are  provided  with  an  international  commission  they  become  of  general  inter- 
national concern.  I  think  we  must  be  quite  clear  with  regard  to  the  elements  which 
cause  a  river  to  become  of  international  concern,  otherwise  we  shall  remain  in  a  vicious 
circle.  The  world  changes  very  rapidly.  Rivers  which  today  seem  small  will  in  five 
years  time  be  important  rivers,  displaying  considerable  shipping  activity.  There  is 
therefore  a  risk  that,  in  a  few  years  time,  you  will  be  obliged  to  change  the  interna- 
tional law  which  you  are  establishing  now. 

Even  if  we  adopt  the  method  of  enumeration,  it  would  be  well  to  settle  the  defi- 
nition of  a  river  of  general  concern.  I  have  ventured  to  make  certain  suggestions  in 
this  connection.  I  have  for  instance  proposed  that  the  volume  of  shipping  should  be 
taken  into  account,  taking  as  types  rivers  which  have  already  been  internationalised, 
such  as  the  Oder,  the  Rhine,  and  others.  It  is  not  logical  to  take  as  our  starting-point  the 
assumption  that  rivers  possessing  an  international  administration  are  of  international 
concern.  We  must  make  our  deductions  from  the  other  end,  and  ascertain  the  charac- 
teristics of  these  rivers,  and  the  reasons  for  which  they  have  been  provided  with  an 
international  commission.  This  is  the  only  way  in  which  we  can  arrive  at  a  lasting 
definition. 

M.  Walter  ROSENTHAL  (Esthonia).  —  This  is  a  very  complex  and  difficult 
question.  Even  if  we  were  able  to  fix  a  hard-and-fast  line,  we  could  not  expect  it  to 
answer  the  purpose.  We  have  to  consider  that  every  river  is  a  living  organism.  Even 
a  strict  system  of  enumeration  is  not  so  satisfactory  as  a  definition.  Take  a  river 
like  the  Amazon,  which  is  perhaps  the  largest  in  the  world ;  whatever  its  size,  its  source 
is  as  small  as  that  of  any  little  unimportant  stream. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  When  I  suggested  to  the 
Committee  that  the  question  under  consideration  should  be  clearly  stated,  I  was 
under  the  impression  that  I  had  also  called  your  attention  to  the  principles  alluded 
to  by  the  German  Delegate,  in  regard  to  which  he  has  called  for  explanations. 

In  order  to  ascertain  whether  a  river  is  of  importance  to  all  countries  from  the  point 
of  view  of  freedom  of  navigation,  we  must  surely  be  guided  by  the  following  charac- 
teristics. The  mere  fact  that  a  river  is  a  prolongation  of  the  free  high  seas  route, 
that  is  to  say,  that  it  flows  into  the  sea,  does  not  make  it  international.  In  spite  of 
this  fact,  the  river  may  remain  a  national  one.  In  this  connection  I  remember  having 
cited  a  typical  example.  The  river  Sao  Francisco,  which  has  been  thrown  open  to 
shipping  by  Brazil,  is  from  the  international  standpoint,  for  various  commercial  and 
political  reasons,  of  more  importance  than  certain  small  rivers  which  form  the  boundary 
between  two  States,  even  though  they  may  be  navigable.  We  must  not,  therefore, 
regard  international  rivers  as  those  which  pass  through  or  separate  several  countries. 
We  must  regard  the  question  from  the  point  of  view  of  shipping,  and  ascertain  whether 
from  this  point  of  view  the  river  possesses  a  greater  degree  of  importance.  My  pro- 
posal therefore  was  to  apply  the  principle  of  freedom  of  navigation  to  all  rivers.  The 
problem  consists  in  finding  means  of  opening  to  all  flags  all  navigable  waterways  which 
have  access  to  the  sea. 

Certain  navigable  waterways  are  less  important  than  others.  That  they  are  less 
accessible  to  shipping  is  not  solely  due  to  certain  geographical  conditions,  but  also  to 
political  and  commercial  conditions  which  must  be  borne  in  mind.     Some  rivers  may 
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offer  great  facilities  for  navigation  and  yet  not  offer  such  great  commercial  advantages 
as  others. 

This  is  not  all.  In  a  few  years  time  the  situation  may  change.  A  river  which  we 
regard  as  a  river  of  general  international  concern  may  become  less  important  than 
another  which  we  have  refused  to  class  among  those  of  general  concern.  Our  task, 
however,  is  to  create  a  permanent  system. 

How  is  the  question  to  be  solved  ?  Neither  definition  nor  enumeration  is  adequate. 
A  definition,  however,  will  enable  us  to  make  a  preliminary  classification,  and  indicate 
a  certain  number  of  rivers  of  general  concern  to  which  the  principle  of  freedom  of  navi- 
gation can  be  applied.  A  definition  is  less  exposed  to  changes  which  I  fear  would 
affect  an  enumeration.  At  all  events  an  enumeration  cannot  satisfy  everybody,  and 
it  involves  certain  dangers.  I  propose  that  the  Committee  should  adopt  as  a  general 
principle  that  all  navigable  waterways  should  be  open  to  shipping;  this  is  the  prin- 
ciple of  freedom  of  navigation  for  all  flags.  We  might  then  adopt  the  definition  con- 
tained in  the  Green  Book  with  regard  to  rivers  of  general  concern.  This,  I  repeat, 
would  enable  us  to  make  a  preliminary  enumeration.  Lastly,  the  Committee  might 
adopt  the  recommendation  contained  in  the  Preamble. 

Assuming  that  a  river  is  not  international  simply  because  the  principle  of  freedom 
of  navigation  has  been  applied  to  it,  it  would  be  better  to  substitute  the  expression 
rivers  of  international  concern  for  international  rivers  (1). 

The  conditions  of  navigation  upon  the  Amazon  are  as  free  as  upon  any  other  river 
whatsoever,  yet  this  great  waterway  will  never  be  an  international  river  as  viewed 
from  the  standpoint  usually  adopted.     It  will  always  remain  a  national  river. 

M.  WINIARSKI  (Poland ;  speaking  in  French).  —  In  order  to  estimate  at  its  proper 
value  the  scheme  submitted  to  us,  we  must  clearly  understand  the  object  at  which 
we  are  aiming.  I  would  venture  to  remind  the  Committee  of  the  undertaking  entered 
into  by  the  Powers  in  signing  the  Covenant  of  the  League  of  Nations.  The  following 
are  the  terms  of  Article  23  relating  to  the  question  under  consideration  : 

...  the  Members  of  the  League  :  ... 

(e)  will  make  provision  to  secure  and  maintain  freedom  of  communications  and  of  transit 
and  equitable  treatment  for  the  commerce  of  all  Members  of  the  League.  In  this  connection, 
the  special  necessities  of  the  regions  devastated  during  the  war  of  1914-1918  shall  be  borne 
in  mind. 

If  we  compare  the  proposal  contained  in  the  Covenant  with  the  scheme  submitted 
to  us,  I  contend  that  the  means  employed  go  far  beyond  the  object  aimed  at.  If  we 
were  content  to  abide  by  obligations  we  might  limit  ourselves  lo  the  Convention  on 
Transit  by  rail  and  water;  but  we  wish  to  go  lurther.  The  Polish  Delegation  has 
already  called  the  Conference's  attention  to  the  fact  that  provisions  which  appear  to 
deal  only  with  questions  of  navigation,  also  involve  the  settlement— a  matter  of  some 
importance — of  purely  economic  and  commercial  questions. 

By  adopting  this  scheme  we  shall  not  merely  revolutionise  international  law,  but 
a'so  international  economic  legislation.  It  is  impossible  to  foresee  the  results  of  this 
Convention.  As  I  have  said,  to  fulfil  the  obligations  undertaken  in  signing  the 
Covenant,  a  convention  upon  transit  will  be  quite  sufficient.  We  desire,  however, 
to  do  more, —  to  draw  up  a  standard  statute  for  international  rivers. 

I  agree  with  the  Delegates  of  the  Netherlands  and  of  Roumania,  that  there  is  no 
question  of  estimating  the  economic  or  political  importance  of  any  particular  river  for 
the  whole  world,  or  for  any  particular  country.  Political  importance  varies  from  day 
to  day;  economic  importance  may  also  vary.  The  one  thing  permanent  is  the  legal 
fact.  There  are  a  certain  number  of  legal  facts  to  act  upon.  There  are  a  number 
of  rivers  which  have  been  declared  international  by  international  treaty;  the  result 
of  this  internationalisation  has  been  that  non-riparian  States  have  been  permitted  to 
take  part  in  the  administration  of  these  rivers.  1  therefore  differ  from  the  Brazilian 
Delegate,  who  wishes  us  to  use  the  phrase  rivers  of  international  concern  instead  of 


(1)  The  Brazilian  Delegation  presented  the  following  amendment :  —  Substitute  the  term  water- 
way of  international  concern  for  international  waterway  wherever  it  occurs* 
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international  rivers.  Our  object  is  the  same,  but  the  means  which  I  propose  are  dif- 
ferent. I  admit  that  to  proclaim  freedom  of  navigation  upon  a  river  is  not  the  same 
thing  as  to  internationalise  it,  but  I  think  it  better  to  use  the  phrase  international 
rivers,  because  the  statute  of  certain  rivers  constitutes  an  undeniable  legal  fact  which 
we  are  powerless  to  alter.  Our  Convention  cannot  classify  these  rivers,  which  have 
been  internationalised  as  rivers  not  of  international  concern. 


M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  should  like  to  state 
that  among  those  delegates  who  have  declared  themselves  in  favour  of  the  system 
of  enumeration,  only  two  are  really  in  favour  of  this  system.  I  have  listened 
with  great  pleasure  to  M.  Lely's  remarks.  The  disagreement  between  us  is  only  a 
question  of  words,  and  that  which  he  calls  the  system  of  enumeration  I  call  by  the 
opposite  name. 

I  think  we  are  all  agreed  that  it  would  be  sufficient  to  add  the  amendment  proposed 
by  the  Netherlands  Delegation  to  the  definition  as  drawn  up  at  Paris;  in  other  words, 
to  include  rivers  of  common  concern  as  a  second  category.  The  intention  of  the 
authors  of  the  Paris  scheme  was  to  institute  two  classes;  firstly,  waterways  which  are 
international  by  definition,  by  their  natural  conditions,  and,  secondly,  waterways 
which  are  international  with  the  consent  of  the  parties  concerned. 

M.  Lely  may  with  justice  criticise  the  second  portion  of  our  article,  which  will  not 
entirely  meet  his  wishes.  It  will,  however,  be  very  easy  to  satisfy  him  by  subdividing 
paragraph  2  of  Article  1.  There  is,  however,  one  point  upon  which  we  continue  to 
disagree  with  him.  He  is  not  prepared  to  admit  the  existence  of  waterways  which 
are  international  by  definition.  At  this  point  I  venture  to  ask  the  supporters  of  the 
system  of  enumeration  a  question.  Are  they  prepared — we  asked  our  colleague 
M.  Chargueraud  a  similar  question  at  Paris — to  provide  us  with  free  board  and  lodging 
in  this  delightful  town  of  Barcelona  while  we  draw  up  this  enumeration?  We  shall 
be  compelled  to  send  for  our  families  and  arrange  for  permanent  quarters  for  ourselves 
and  our  successors.  What  will  happen?  As  M.  Seeliger  has  remarked,  we  might 
call  upon  candidates  for  internationalisation  to  come  forward  as  volunteers.  I  rather 
doubt  whether  the  list  of  those  who  would  voluntarily  olTer  their  watercourses  for 
internationalisation  under  this  system  of  enumeration  would  be  very  large.  We  shall 
have  to  exert  ourselves  much  more  than  in  the  case  of  Article  10  of  the  Covenant  upon 
transit,  in  order  to  persuade  States  to  submit  the  names  of  watercourses  suitable  for 
internationalisation. 

Joking  apart,  however,  I  should  like  to  level  a  much  more  serious  objection  against 
the  system  of  enumeration.  In  my  opinion,  enumeration  is  a  political  measure  which 
is  bound  to  have  unfortunate  results  for  a  Conference  of  this  kind.  How  are  we  to 
agree  ?  Will  the  taking  of  a  vote  suffice  to  compel  a  State  to  allow  itself  to  be  included 
in  this  enumeration,  or  are  we  to  use  persuasive  means?  Persuasion  is  the  method 
contemplated  under  the  system  of  definition  in  the  form  proposed  by  us.  This  defi- 
nition is  not  perhaps  a  good  one,  but  it  possesses  the  advantage  that  it  does  not  forci- 
bly impose  upon  any  State  the  internationalisation  of  its  waterways.  Each  is  asked, 
after  duly  considering  the  natural  characteristics  of  its  waterways,  which  it  is  in  a 
position  to  know  better  than  anyone  else,  to  sign  and  adhere  to  this  convention  of  its 
own  free-will.  Moreover,  this  enumeration  appears  to  me  to  be  contrary  to  the  spirit 
of  the  Covenant.  The  Covenant  was  mentioned  just  now;  I  venture  to  quote  it  for 
the  purpose  of  drawing  from  it  conclusions  contrary  to  those  of  my  esteemed  neighbour 
the  Polish  Delegate. 

One  of  the  governing  principles  of  the  Covenant  is  to  establish  between  the 
Powers  not  de  facto  but  de  jure  equality;  to  pay  due  consideration  to  the  interests 
of  the  small  as  well  as  those  of  the  powerful.  It  has  been  quite  rightly  said  that  a  little 
watercourse  which,  compared  with  the  great  rivers  of  Brazil,  is  a  mere  streamlet, 
may  be  of  very  great  importance.  Our  European  rivers  are  mere  rivulets  compared 
with  the  extraordinary  waterways  described  to  us  by  the  Brazilian  and  Colombian 
Delegates. 

In  my  opinion,  for  the  various  practical  reasons  which  I  have  pointed  out,  we 
should  not  waste  our  time  in  a  discussion  on  the  subject  of  enumeration  which  will 
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be  both  fruitless  and  unpleasant.     I  therefore  beg  my  colleagues  not  to  insist  upon 
this  proposal  to  adopt  the  system  of  enumeration. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  If  I  have  understood  the  Polish 
Delegate  aright,  he  said  that  the  Convention  which  we  are  now  discussing  is  based  upon 
the  Covenant  of  the  League  of  Nations,  and  he  is  afraid  that  the  Committee  would  be 
going  beyond  its  terms  of  reference  in  drawing  up  rules  for  navigable  waterways,  since 
the  Covenant  refers  only  to  freedom  of  communications.  I  would  like  to  draw  his 
attention  to  the  fact  that  a  clearer  and  more  definite  basis  for  the  Convention  is  to  be 
found  in  Article  338  of  the  Treaty  of  Versailles.  You  are  aware  that  the  Treaty  of 
Versailles  internationalised  certain  rivers.  It  also  laid  down  general  rules  in  Articles  332 
to  337  which  were  to  govern  this  internationalisation.  In  paragraph  1  of  Article  338 
the  Treaty  of  Peace  continues  as  follows  : — the  regime  set  out  in  Articles  332  to  337  shall 
be  superseded  by  one  to  be  laid  down  in  a  General  Convention  drawn  up  by  the  Allied 
and  Associated  Powers  and  approved  by  the  League  of  Nations,  relating  to  the  waterways 
recognised  in  such  Convention  as  having  an  international  character. 

It  is  on  this  paragraph  that  I  base  the  right  to  ask  you  what  elements  go  to  make 
up  the  international  character  of  navigable  waterways,  for  this  article  expressly  states 
that  it  is  for  you  to  affirm  the  international  character  of  certain  navigable  waterways 
which  have  not  as  yet  been  internationalised,  and  because  the  Treaty  states  that  we 
are  to  apply  new  principles  which  are  to  be  enunciated  by  us  in  this  Convention 
upon  international  rivers.  I  was  under  the  impression  that  in  Article  1  we  were 
discussing  an  enumeration  and  not  a  general  definition.  In  order  to  prepare  a 
list,  it  seems  to  me  that  we  must  indicate  the  characteristics  which  constitute  an 
international  river.  This  is  the  point  I  wish  to  raise  in  connection  with  the  Article 
which  I  have  read. 

M.  POPESCO  (Roumania;  speaking  in  French).  —  I  think  that  we  shall  be  able 
to  find  a  large  number  of  the  desired  characteristics  by  considering  certain  rivers  of 
the  international  type.  Take  for  instance  the  Danube  as  an  example;  we  shall  at 
once  find  certain  characteristics  which  will  assist  us  in  the  enumeration.  It  is  a  river 
which  separates  several  countries  throughout  its  length  of  2,000  kilometres.  It  is 
accessible  from  the  sea  for  large  vessels,  and  also  possesses  navigable  tributaries  sepa- 
rating many  countries.  Here  are  a  number  of  characteristics  which  we  may  take  as 
a  guide  in  our  enumeration. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  I  am  afraid  that  I  do  not 
agree  with  the  Polish  Delegate,  but  I  think  that  our  disagreement  is  more  apparent 
than  real.  In  the  first  place  we  must  apply  Article  23  to  navigable  waterways.  We 
are  not  merely  trying  to  facilitate  transit  conditions.  In  accordance  with  the 
Covenant,  we  must  make  conditions  of  freedom  of  navigation  and  of  transit  appli- 
cable to  waterways,  railways,  and  so  on.  Our  task  is  therefore  to  apply  freedom 
of  navigation  to  navigable  waterways.  In  these  circumstances,  and  with  reference 
to  the  question  of  defining  the  waterways  to  which  we  are  to  apply  this  principle,  it 
appears  to  me  that  the  Polish  Delegate,  when  he  says  that  we  must  recognise  a  legal 
fact,  namely,  the  existence  of  rivers  which  are  regarded  as  international  in  virtue  of 
certain  treaties,  is  narrowing  down  the  question  too  much.  We  are  not  here  to  legis- 
late for  rivers  which  are  given  an  international  status  by  existing  treaties;  we  are  here 
to  do  something  more,  otherwise  it  would  not  have  been  worth  while  our  meeting 
together.  Of  course,  in  endeavouring  to  apply  freedom  of  navigation  to  the  greatest 
possible  number  of  rivers,  we  shall  recognise  existing  treaties;  and  rivers  designated 
in  them  as  international — perhaps  wrongly  so — will  also  be  included  But  the  main 
point  is  to  ascertain  to  what  other  rivers  freedom  of  navigation  is  to  be  extended.  In 
my  own  view  they  are  already  indicated,  namely,  rivers  on  which  navigation  to  and 
from  the  sea  is  possible.  We  shall  then  establish  the  administration;  but  at  this  point 
I  would  express  my  regret  that  the  Swiss  Delegate  should  say  that  the  internationa- 
lisation of  rivers  involves  an  element  of  unpleasantness,  since  persuasion  or  compulsion 
must  be  used.     We  desire  to  establish  a  regime  of  freedom,  and  for  this  reason  the 
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word  internationalise  is  bad.  We  have  no  wish  to  internationalise  rivers — on  this 
point  we  are  in  agreement  with  the  Polish  Delegates — in  the  sense  apparently  meant 
by  the  Swiss  Delegate.  We  wish  to  open  rivers  for  free  navigation  and  to  provide 
all  possible  facilities  for  commerce,  but  we  do  not  wish  to  internationalise  the  admi- 
nistration of  these  rivers.  Let  us  make  this  point  clear.  We  wish  to  open  rivers,  when 
this  is  desired,  but  our  work  is  to  be  a  work  of  freedom. 

We  are  now  coming  to  the  question  of  enumeration  or  definition.  The  German 
Delegate  has  quoted  an  article  from  the  Treaty  of  Versailles.  This  article  is  not  very 
easy  to  understand,  but  the  gist  of  it  is  as  follows, — a  general  definition  is  presumed  : 
and  to  this  is  added  : — 

...and  such  other  parts  of  these  river  systems  as  may  be  covered  by  a  general  definition. 
If  we  intend  to  abide  by  the  Treaty  of  Versailles  we  must  accept  the  idea  of  a  general 
definition.  In  short,  if  the  meaning  to  be  given  to  the  word  internationalise  is  that 
stated  by  the  Swiss  Delegate,  we  must  not  attempt  to  internationalise  rivers;  if,  on 
the  other  hand,  you  regard  it  as  meaning  the  opening  of  rivers  for  free  navigation,  the 
accomplishment  of  a  work  of  freedom  and  finally  the  classification  of  these  rivers  in 
accordance  with  the  general  definition,  we  must  internationalise  them.  That  is  the 
idea. 


Mr.  H.  0.  MANGE  (Great  Britain).  —  I  should  like  to  refer  to  my  remarks  this 
morning,  as  to  the  meaning  we  attach  to  the  word  inter  nationalisation.  I  think  this 
discussion  has  amply  shown  that  there  is  some  need  to  adopt  a  proposal  such  as  that, 
suggested  by  the  Delegate  of  Brazil,  that  when  we  refer  to  a  river  to  which  a  certain 
regime  of  freedom  is  to  apply,  we  should  speak  of  a  liver  of  international  concern,  and 
we  can  leave  it  to  the  exponents  of  purely  international  administration  to  use  the  word 
international  by  itself.  I  hope  therefore  that  that  distinction  will  be  adopted,  because 
I  notice  that  this  afternoon  several  different  meanings  have  been  attached  to  the 
expression  international  waterway.  There  has  been  the  legal  meaning  mentioned  by 
the  Polish  Delegate;  the  Brazilian  Delegate  interpreted  it  in  one  speech  as  meaning  a 
waterway  giving  access  tothe  sea,  and  any  river  mentioned  in  treaties  in  another.  The 
Netherlands  Delegate  adopted  the  definition  which  we  propose  to  use  for  rivers  oi 
international  concern,  and  the  Roumanian  Delegate  used  sometimes  one  and  some- 
times the  other.  The  only  other  point  I  think  it  is  necessary  to  make  to-night  is  that 
the  discussion  seems  to  have  shown  unmistakably  that  if  we  are  to  enumerate  we  must 
have  a  definition  to  define  the  principles  of  such  an  enumeration,  and,  in  that  case, 
if  we  have  a  definition,  there  is  no  need  for  an  enumeration. 

The  CHAIRMAN  (speaking  in  French).  —  I  would  ask  General  Mance  to  explain 
a  little  farther. 


Mr.  H.  0.  MANCE  (Great  Britain).  —  The  first  point  was  simply  that  in  order  to 
make  the  discussion  clear,  we  must  use  the  word  international  to  mean  one  and  the  same 
thing.  That  was  one  point.  The  second  point  was  with  reference  to  the  general 
question  which  we  have  been  discussing  this  evening,  namely,  whether  we  should 
adopt  a  general  definition  for  international  rivers,  or  have  a  list  of  international  rivers. 
In  this  connection  I  stated  that,  in  order  to  draw  up  the  list  of  international  rivers, 
there  must  be  a  definition  of  the  principles  on  which  that  list  should  be  founded,  and 
if  there  is  a  definition  of  such  principles  the  list  is  unnecessary. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  General 
Mance  considers  that,  in  order  to  avoid  any  confusion  with  regard  to  the  meaning  of 
the  word  international,  which  has  been  used  in  the  various  statements  made  with 
entirely  different  meanings — sometimes  with  a  legal  meaning,  sometimes  in  an  eco- 
nomic sense,  and  so  forth — and  in  order  to  make  it  quite  clear  that  there  is  no 
question  ot  international  administration,  but  merely  a  question  of  rivers  which 
are  recognised  as  possessing  characteristics  admitting  of  the  institution  of  freedom 
of  navigation — General  Mance,  I  repeat,  is  fully  in  agreement  with  the  Brazilian 
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suggestion  that  the  term  rivers  of  international  concern  should  be  used,  as  proposed  in 
the  preliminary  texts  which  serve  as  a  basis  for  the  Green  Book. 

The  second  point  put  forward  by  General  Mance  is  an  entirely  different  one.  It 
is  that,  if  we  intend  to  proceed  by  the  method  of  enumeration,  we  must  begin  by 
arriving  at  an  agreement  with  regard  to  the  principles  on  which  this  enumeration  is 
to  be  based.  General  Mance  added  that  if  we  are  obliged  to  define  these  principles 
we  must  have  a  definition;  and,  if  we  have  a  definition,  it  is  not  worth  while  making 
an  enumeration. 

The  meeting  adjourned  at  7.30  p.m 


THIRD   MEETING   OF   THE   COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Thursday,  March  31st,  1921,  at  10.30  a.m.) 


DISCUSSION    OF   ARTICLE    1    (CONTD.) 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

DISCUSSION  OF  ARTICLE  1  (Contd.) 

The  CHAIRMAN  (speaking  in  French).  —  In  the  course  of  our  meeting  yesterday 
evening,  after  the  contribution  made  to  the  discussion  by  our  colleague  M.  Seeliger, 
the  German  Delegate,  who  gave  us  such  a  clear  statement  regarding  the  essence  of  the 
problem  before  us,  the  situation  suddenly  became  clearer  and  we  were  able  to  proceed 
with  the  discussion  with  a  clear  grasp  of  the  points  at  issue. 

I  myself  was  extremely  grateful  to  everyone  for  the  candour  and  high  tone  of  the 
arguments  put  forward  on  all  sides, — -arguments,  which  were  imbued  with  a  thoroughly 
conciliatory  spirit.  My  only  regret  is  the  absence  of  our  colleague  and  friend, 
M.  Chargueraud,  whom  I  still  regard  as  the  father  of  the  system  of  enumeration. 
His  absence  is  a  great  loss  in  our  Committee.  I  noted  last  night  that  the  majority 
of  the  meeting  inclined  in  favour  of  the  system  of  definition.  I  feel  that  if 
M.  Chargueraud  had  been  with  us,  he  would  have  been  able  to  bring  to  bear  the 
whole  force  of  his  arguments  and  his  convictions,  and  would  thereby  have  enabled 
us  to  go  more  deeply  into  this  fundamental  question. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  In  the  course  of  our  discussion 
yesterday  we  heard  spoken  what  we  have  already  read  in  the  Green  Book  Report. 
Though  we  have  not  yet  found  a  formula,  we  nevertheless,  as  our  distinguished  Chair- 
man has  said,  have  made  considerable  progress.  We  have  found  our  bearings,  and 
in  such  matters  this  is  the  main  point.  Two  systems  have  been  proposed, — the  system 
of  definition  and  the  system  of  enumeration.  Naturally  each  of  these  two  systems 
claims  a  number  of  supporters,  but  as  General  Mance  said  yesterday,  in  order  to  be 
able  to  prepare  a  list  we  must  in  the  first  place  know  what  this  list  is  to  contain,  and 
for  this  purpose  some  sort  of  definition  is  necessary;  therefore  definition  is,  in  fact, 
the  first  step,  and  enumeration  the  second.  We  cannot  eliminate  definition  by  substi- 
tuting for  it  the  system  of  enumeration.  In  my  opinion,  therefore,  we  cannot  dispense 
with  definition.  However  we  proceed,  we  shall  eventually  come  to  the  point  when 
a  definition  is  necessary.  Definition  involves  difficulties;  this  became  apparent  during 
the  meetings  of  the  preparatory  committee.  We,  however,  are  in  a  much  better 
position,  because  we  have  a  definite  scheme  to  discuss.  It  seems  to  me  that  the  only 
way  of  bringing  our  work  to  a  successful  conclusion  is  to  proceed  to  consider  this 
scheme  and  to  adopt  it  as  the  basis  of  discussion. 

It  is  extremely  difficult  to  formulate  the  criteria  proposed,  especially  that  relating 
to  the  amount  of  shipping.  This  phrase  resembles,  if  I  may  use  the  simile,  a  piece  of 
elastic  which  may  be  stretched  or  contracted  at  will.  It  is  a  very  fortunate,  therefore, 
that  this  expression  does  not  appear  in  the  scheme  under  discussion.  It  will  be  readily 
understood  from  what  I  have  said  how  difficult  it  would  be  to  adopt  it  as  a  criterion. 
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Two  considerations  contribute  to  form  the  international  character  of  a  river, — 
natural  access  from  the  sea  and  the  fact  that  the  navigable  waterway  separates  or 
crosses  different  States.  Taking  these  two  factors  as  a  basis  for  our  definition,  surely 
it  would  be  logical  to  say  that  all  waterways  fulfilling  these  conditions  are  international 
waterways.  Moreover,  I  see  no  reason  why  this  interpretation  of  paragraph  1  should 
not  also  be  applied  to  tributaries. 

The  CHAIRMAN  (speaking  in  French).  —  Is  it  your  view  that  we  should  proceed 
to  consider  Article  1  forthwith,  and,  for  the  time  being,  put  on  one  side  the  system 
of  enumeration? 

M.  REINHARDT  (Austria;  speaking  in  French).  —  In  conclusion  I  will  propose 
that  the  Committee  take  this  definition  as  the  basis  of  discussion  for  Article  1. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  During  this  discussion  of  Article  1 
an  attempt  has  been  made,  if  not  to  show  incompatibility,  at  any  rate  to  draw  a  dis- 
tinction, which  does  not  in  reality  exist,  between  enumeration  and  definition. 

In  the  first  place,  undoubtedly,  we  must  define  what  we  mean  by  an  international 
river;  otherwise  it  will  be  impossible  to  come  to  an  agreement.  But  the  definition 
by  itself  will  not  suffice,  since  many  of  the  Committee  seem  to  be  of  opinion  that  the 
same  regime  should  not  be  applied  to  all  international  rivers.  A  distinction  must 
therefore  be  drawn  between  the  various  rivers. 

In  the  statement  which  I  made  yesterday  (1)  I  upheld  the  view  that  the  distinction 
to  be  applied  should  be  based  upon  existing  factors.  I  proposed  that  rivers  should 
be  divided  into  three  classes.  Alter  defining  an  international  river,  we  should  proceed 
to  enumerate  international  rivers  of  the  first  and  third  classes  on  account  of  their 
greater  importance.  It  would  not  be  necessary  to  enumerate  those  of  the  second 
class,  since  this  class  would  consist  of  all  those  which  belong  neither  to  the  first  nor 
the  third. 

To  sum  up, — I  do  not  think  there  is  any  contradiction  between  definition  and  enu- 
meration; after  having  stated  the  terms  of  the  definition,  it  would  be  necessary  to 
make  an  enumeration  or  classification. 

ADMIRAL  PRICA  (Serb-Croat-Slovene  State;  speaking  in  French).  —  When 
I  tried  to  formulate  a  definition,  and  examined  the  factors  suggested  by  General 
Mance  and  M.  Seeliger,  I  came  to  the  conclusion  that  the  difficulty  of  our  task 
arose  from  the  fact  that  the  Draft  Convention  confuses  navigation  and  commerce. 
We  claim  freedom  of  navigation  generally,  and  in  the  same  breath  proceed  to  fix  import 
and  export  duties;  for  this  reason  our  work  has  no  clear  and  definite  starting-point. 
This  fact  is  also  responsible  for  the  prolonged  discussions  and  everlasting  questions  : 
What  is  the  aim?  What  do  we  wish  to  internationalise?  In  my  opinion  the  question 
at  issue  is  freedom  of  navigation,  and  also — and  more  especially — freedom  of  commerce. 
For  the  sake  of  clearness,  however,  we  must  separate  these  two  points. 

The  principles  of  freedom  of  navigation  can  be  very  speedily  defined.  For  instance, 
taking  as  a  basis  the  right  of  landlocked  States  to  have  free  access  to  the  sea,  and  the 
right  of  non-riparian  States  to  have  free  access  to  landlocked  States,  and  assuming 
that  we  wish  to  define  freedom  of  navigation  on  the  basis  of  these  rights,  we  could 
very  speedily  find  a  suitable  formula.  For  instance,  we  might  say  that  any  navigable 
waterway  which  serves  several  States  as  a  means  of  communication  with  the  sea  shall 
be  regarded  as  an  international  waterway.  I  think,  of  course,  that  no  riparian  State 
can  be  forced  to  renounce  its  territorial  rights,  and  that  it  will  continue  to  exercise 
them  whether  the  waterway  is  internationalised  or  not.  No  distinction  will  be  made 
in  the  treatment  afforded  to  flags  of  the  Contracting  Parties  upon  an  internationalised 
waterway  thus  defined.     Such  would  be  the  general  principles  of  freedom  of  navigation. 

The  question  of  ports  must  be  approached  in  such  a  way  that  no  riparian  State 
will  be  compelled  to  afford  the  same  treatment  to  foreign  flags  as  to  its  own  flag.  This 
is   a   consequence   of  territorial   law.     For   instance,   should   a    State    authorise    a 


(1)  See  p.  46. 
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commercial  company  of  its  own  nationals  to  construct  special  docks  on  the  shore  for 
its  vessels,  or  should  it  reserve  a  specially  favourable  situation  for  the  landing- 
stage  for  vessels  of  its  nationals,  can  that  State  be  bound  to  afford  the  same 
privilege  to  foreign  vessels?  I  think  not,  for  its  own  citizens  have  duties  to 
perform  towards  the  State  which  are  not  binding  upon  foreign  nationals,  and  they 
therefore  have  the  right  to  demand  more  favourable  treatment  from  their  own 
State.  We  might,  however,  stipulate  that  no  differentiation  should  be  made 
between  the  nationals  of  different  foreign  States  except  when  the  riparian  States 
of  one  and  the  same  river  mutually  concede  certain  privileges  to  vessels  flying  their 
respective  flags  upon  reciprocal  conditions. 

The  principle  of  freedom  of  commerce  is,  however,  very  different  from  the  principle 
of  freedom  of  navigation.  This  constitutes  the  greatest  difficulty  in  our  work.  This 
is  the  Achilles'  heel  of  the  Draft  Convention,  which  in  Article  2  affirms  the  free 
exercise  of  navigation,  but  in  Article  3  lays  down  that  this  right  shall  entail  com- 
plete equality  for  the  subjects,  property  and  flags  of  all  Contracting  Parties.  This  is 
no  longer  navigation, — it  is  commerce;  it  is  subjecting  the  import  and  export  trade 
of  a  State  to  special  rules.  This  is  a  task  which  has  not  hitherto  been  attempted. 
Perhaps  we  can  find  a  practical  formula  for  this  also;  at  any  rate  let  us  try! 

In  making  these  remarks  my  sole  object  has  been  to  bring  to  your  notice  the  dif- 
ference between  freedom  of  navigation  and  freedom  of  commerce,  and  to  emphasise 
the  fact  that  we  shall  attain  our  object  more  easily  and  directly  if  we  speak  quite 
openly  of  navigation  and  commerce  and  clearly  distinguish  between  the  two, — in  other 
words,  if  we  speak  on  the  one  hand  of  vessels,  flags  and  crews,  and  on  the  other,  of 
cargo,  passengers  and  goods.  If  we  confuse  all  these  by  using  the  expression  navi- 
gation, I  fear  that  we  shall  not  find  the  desired  formula.  At  all  events  I  very  much 
doubt  whether  the  position  would  be  clear  to  captains  and  ship-owners,  or  to  harbour- 
masters and  Customs  officials. 

M.  PLANAS-SUAREZ  (Venezuela;  speaking  in  French).  —  In  the  opinion  of  the 
Venezuelan  Delegation,  the  system  of  definition  raises  great  difficulties.  It  is  impos- 
sible to  formulate  a  definition  without  encroaching  upon  the  independence  and  sove- 
reignty of  States.  In  the  first  place  we  must  state  the  principle  involved,  and  recog- 
nise the  two  aspects  from  which  rivers  must  be  regarded,  namely  the  sovereign  rights 
exercised  over  them  by  States  and  freedom  of  navigation. 

The  provisions  of  the  Congress  of  Vienna  have  often  been  misunderstood  and  inter- 
preted in  a  manner  at  variance  both  with  their  letter  and  spirit.  An  attempt  has 
been  made  to  regard  them  as  involving  an  absolute  right,  whereas  they  are  merely 
the  expression  of  a  liberal  principle  which  has  been  generally  accepted,  and,  in  practice, 
are  completely  dependent  for  their  application  upon  agreements  between  the  States 
concerned,  to  special  provisions  and  to  a  series  of  regulations,  due  regard  being  paid 
to  the  special  circumstances  on  each  river  and  of  the  countries  through  which  it  passes. 
As  may  readily  be  seen,  the  fallacy  consists  inregarding  a  duty  which  is  only  of  a  moral 
nature  as  a  legal  duty  incumbent  upon  a  particular  State,  and  in  regarding  as  a  right  a  pri- 
vilege which  can  only  be  accorded  with  due  regard  to  the  mutual  interests  of  countries 
concerned.  It  would  be  impossible  to  imagine  an  international  act  affording  special 
privileges  to  one  of  the  Contracting  Parties  and  injuriously  affecting  the  rights  and 
aspirations  ol  the  other,  except  in  the  case  of  a  State  vanquished  in  war. 

With  regard  to  rivers  passing  through  more  than  one  country,  special  note  should 
be  made  of  the  fact  that  the  position  of  an  upstream  State  can  in  no  circumstances 
constitute  a  disadvantage,  but  is  on  the  contrary  in  its  favour.  It  follows,  therefore, 
that  the  State  which  owns  the  lower  waters  of  a  river  cannot  be  subjected  to  a  servitude 
or  bound  by  obligations  which  conflict  with  its  rights  of  territorial  jurisdiction  or 
with  its  own  sovereignty.  It  is  inconceivable  therefore  that  a  State  should  at  any 
period  of  its  existence  renounce  its  proprietary  rights.  It  is  sole  mistress  of  its  water- 
ways as  of  its  communications  on  land,  even  though  special  circumstances  which  arc 
usually  dealt  with  by  public  treaties  afford  to  neighbouring  States  facilities  for  using 
these  routes  in  their  own  interests  in  return  for  equitable  compensation.  Obviously 
an  exception  must  be  made  in  cases  where  internal  navigable  waterways  have  been 
thrown  open  to  international  shipping  by  spontaneous  act  of  the  sovereign  Power, 


NAV1UAHLK    WATERWAYS 


—    66    — 

as  has  been  done  by  us  to  a  certain  extent  on  the  river  Orinoco  and  Lake  Maracaibo. 
Apart  from  this,  however,  conventional  law  applies. 

As  long  ago  as  1859,  Venezuela  and  Brazil  signed  a  treaty  on  inland  navigation 
based  on  the  utmost  possible  degree  of  freedom.  With  Colombia  we  took  the  initiative 
in  opening  negotiations  for  the  conclusion  of  a  navigation  treaty  based  on  principles 
of  equity  and  mutual  advantage.  In  all  her  constructive  legislation  and  in  all  treaties 
concluded  by  her,  the  Republic  of  Venezuela  has  affirmed  in  the  widest  sense  the  prin- 
ciple which  was  subsequently  enunciated  in  Article  23  (e)  of  the  Covenant,  but  1  wish 
to  state  clearly  that  my  country  will  not  accept  any  conditions  which  conflict  with 
its  sovereignty,  and  in  the  name  of  this  sovereignty  it  maintains  that  rivers  which  pass 
through  its  territory  are  now  and  for  all  time  the  exclusive  property  of  the  State.  Any 
stipulation  to  be  signed  by  Venezuela  with  regard  to  navigation  upon  rivers  passing 
through  her  territory  must  embody  recognition  of  the  truth  of  this  indisputable  prin- 
ciple. Having  stated  the  principle  upheld  by  Venezuela  with  regard  to  inland  navi- 
gation, 1  should  be  very  glad  if  this  Conference  could  see  its  way  to  lay  down  side  by 
side  with  the  principle  that  the  regime  to  be  applied  to  rivers  must  be  based  upon  freedom 
of  navigation,  a  further  principle  that  riparian  States  alone  are  competent  to  regulate 
navigation  upon  rivers  situated  in  or  flowing  through  their  territory,  and  that,  with  a  view 
to  the  better  working  of  rivers  of  common  concern,  the  riparian  States  should  come  to  an 
understanding  with  regard  to  the  regime  to  be  established. 

M.  MASENG  (Norway;  speaking  in  French).  —  My  country,  Norway,  owing  to  the 
part  played  by  her  in  maritime  transport,  takes  a  great  interest  in  the  discussions  upon 
this  Convention.  1  should  also  like  to  say  a  few  words  with  regard  to  the  question 
discussed  yesterday  evening,  which  is  of  fundamental  importance  to  the  whole  Conven- 
tion. 

Yesterday  eening  we  listened  principally  to  the  views  of  those  in  favour  of  the 
system  of  enumeration.  Nevertheless,  while  listening  to  the  arguments  of  the  delegates 
who  favour  this  method,  I  observed — ?hd  this  is  worthy  of  particular  notice — that 
the  supporters  of  the  system  of  enumeration  are  actuated  by  entirely  different  aims 
and  motives.  Up  to  a  certain  point  they  agree.  The  Netherlands  Delegation  desires 
a  very  liberal  regime  to  be  applied  to  a  certain  number  of  important  waterways  which 
have  already  been  declared  free  by  special  acts.  The  Roumanian  and  Polish  Delegates 
also  wish  a  regime  of  freedom  to  be  applied  to  a  certain  number  of  waterways  of  general 
international  concern  which  possess  commissions  composed  of  delegates  from  non- 
riparian  States  as  well  as  from  riparian  States.  This  applies  to  a  limited  number  of 
rivers  upon  which  freedom  of  navigation  has  already  been  introduced  in  virtue  of 
special  acts.  So  long  as  it  is  a  question  of  rivers  upon  which  freedom  of  navigation  is 
already  guaranteed,  the  supporters  of  the  enumerative  method  are  in  agreement.  But 
this  is  not  the  point  which  mainly  concerns  us.  This  point  is  the  regime  to  be 
applied  to  rivers  which  are  not  internationalised  by  special  acts,  and  upon  which 
freedom  of  navigation  is  not  yet  guaranteed  by  such  special  acts. 

We  must  decide  whether  we  wish  to  make  a  step  forward  or  not.  In  regard  to 
this  question,  the  supporters  of  the  enumerative  method  are  entirely  in  opposition. 
The  Netherlands  Delegation  desires — and  this  is  the  important  point — that  treatment 
equal  to  that  accorded  to  nationals  should  be  applied  to  subjects  of  all  States  upon 
all  existing  waterways,  not  only  the  class  which  has  been  called  common  rivers  to 
distinguish  them  from  rivers  of  general  international  concern,  but  also  upon  nationtl 
rivers — in  other  words,  the  utmost  conceivable  degree  of  liberty.  The  Roumanian  and 
Polish  Delegations,  on  the  other  hand,  consider  that  the  so-called  common  rivers  are 
the  common  property  of  riparian  States  and  that  the  latter  are  entitled  to  dispose  of 
them  as  they  may  think  best  suited  to  their  own  interests.  As  regards  these  rivers, 
they  simply  wish  to  express  a  hope  that  the  principle  of  freedom  will  be  applied  as 
far  as  possible, — a  suggestion  which  is  not  worth  very  much.  With  regard  to  national 
rivers,  these  delegations  are  not  prepared  to  accept  any  restrictions  upon  the  sove- 
reignty of  riparian  States.  Between  these  two  extremes  which  are  at  variance  except 
with  regard  to  the  formal  question  of  the  method  of  enumeration,  it  will,  I  think,  be 
advisable  and  in  conformity  with  the  spirit  of  the  Covenant  to  adopt  a  compromise, 
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in  other  words,  something  which  is  neither  so  protectionist  as  the  proposals  of  the 
Polish  and  Roumanian  delegates,  nor  so  liberal  as  the  Netherlands  programme.  In 
order  to  guarantee  freedom  of  communications  as  laid  down  in  the  Covenant,  we  must 
take  measures  to  ensure  that  navigation  shall  be  free,  not  only  where  such  freedom 
has  already  been  accorded  under  special  agreements,  but  also  generally  upon  rivers 
passing  through  more  than  one  State,  or  purely  national  rivers  which  may  be  regarded 
as  possessing  an  international  character.  If  the  question  be  regarded  in  this  light, 
it  is  obvious  that  no  contradiction  exists  between  the  two  methods  of  enumeration  and 
definition.  If  we  wish  to  make  a  step  forward  and  enumerate  rivers  which  have  not 
hitherto  been  internationalised  by  special  acts,  we  must  obviously  establish  a  criterion 
for  such  rivers.  We  cannot  avoid  a  definition  and  we  must  therefore  fall  back  upon 
the  Green  Book. 

The  CHAIRMAN  (speaking  in  French).  —  Your  hearty  applause  shows  that  this 
interesting  speech  has  thrown  considerable  light  upon  the  question,  and  I  think  that 
I  shall  be  interpreting  the  unanimous  wishes  of  the  Committee — I  do  not  think  that 
MM.  Lely,  Popesco  and  Wielowieyski  have  any  objection — in  proposing  that  we  take 
the  system  of  definition  as  a  provisional  basis. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  would  avail  myself  of  the 
Chairman's,  invitation  to  opportunity,  point  out  that  we  have  been  credited  with 
intentions  which  are  not  ours.  What  the  Norwegian  Delegate  has  said  was  said  to 
me  yesterday  by  another  delegate.  You  only  admit  freedom  of  navigation,  he  said 
to  me,  upon  international  rivers  properly  so-called.  This  is  a  misunderstanding. 
On  March  23rd,  the  Polish  Delegation  said  that  it  was  prepared  to  make  any  conces- 
sions and  any  sacrifices.  The  Polish  Delegation  is  opposed  to  the  system  of  definition 
because  it  involves  uniformity,  and  I  think  that  in  international  affairs,  when  it  is 
a  question  of  settling  such  diverse  questions,  uniformity  is  a  chimera  which  may 
involve  an  element  of  danger  for  certain  States,  and  will  only  benefit  a  limited  number. 
During  our  discussions  at  Paris  we  were  obliged  to  supplement  freedom  of  navigation, 
not  only  by  equality  of  treatment  as  between  riparian  States,  but  also  by  the  granting 
of  national  treatment  on  the  part  of  riparian  States  to  all.  This  equality  is  not  based 
upon  reciprocity.  Nevertheless  it  appears  to  me  that  reciprocity  should  be  the  basis 
of  any  international  administration.  We  are  now  making  a  certain  number  of  riparian 
States  concede  something  for  the  exclusive  benefit  of  other  States;  there  can  be  no 
reciprocity  in  this  if  we  treat  in  a  uniform  manner  all  rivers,  regardless  of  the  different 
conditions  of  each.  The  granting  of  national  treatment  implies  questions  of  an  exclu- 
sively commercial  and  economic  nature.  The  Green  Book  itself  has  had  to  admit 
that  it  is  impossible  simply  to  establish  the  principle  of  freedom  of  navigation  and 
nothing  else,  if  a  uniform  system  is  desired.  This  is  the  principal  defect  of  the  system 
of  definition. 

There  are  still  other  objections.  If  we  accept  the  principle  of  a  uniform  regime, 
the  regime  applicable  to  common  rivers  will  be  dependent  upon  the  consent  of  all  States 
Members  of  the  League  of  Nations,  and,  in  the  words  used  by  M.  Chargueraud  at  the 
Plenary  Conference  (2),  this  is  absolutely  inconceivable.  If  a  State  possesses  a  national 
waterway  it  may,  in  granting  freedom  of  navigation,  establish  any  regime  which  it 
may  think  fit,  but  if,  by  some  accident  of  political  geography,  this  river  coincides  with 
a  frontier  for  a  few  kilometres,  the  two  States,  which  are,  if  you  like,  the  co-proprietors 
or  neighbours  of  this  river,  must  obtain  the  consent  of  all  States  throughout  the  world. 
I  will  go  even  farther — this  point  was  also  emphasised  at  Paris — it  is  not  only  a  ques- 
tion of  laying  down  a  principle,  as  was  done  in  the  Treaty  of  Vienna,  which  has  been 
so  misconstrued ;  it  is  also  a  question  of  organising  a  series  of  sanctions  which  have 
not  hitherto  existed.  The  establishment  of  a  uniform  regime  does  not  merely  imply 
giving  to  all  States  a  legal  interest  in  every  common  river,  no  matter  how  unimportant 
it  may  be,  but  also  provides  them  with  legal  means  for  laying  every  dispute  before 
the  League  of  Nations.     You  will  readily  see,  therefore,  what  unending  legal  proceed- 


(1)  See  p.  17. 

(2)  See  p.  23. 
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ings  may  result  from  this  provision.  It  has  been  said  that  if  we  do  not  make  a  uniform 
regime  we  might  just  as  well  go  home,  because  international  rivers  already  possess 
navigation  acts.  Hitherto,  however,  I  believe  that  the  navigation  commissions  of 
several  rivers  have  met  and  have  not  been  able  to  come  to  an  agreement.  It  has  been 
decided  to  postpone  the  whole  question  until  the  general  lines  of  the  provisions  to  be 
drawn  up  for  each  particular  river  have  been  laid  down  by  the  Convention.  1  main- 
tain my  view  that,  in  regard  to  the  method  to  be  applied,  the  system  of  enumeration 
is  the  only  practical  one,  and  that  the  system  of  definition  involves  insurmountable 
difficulties.  However,  since  the  Chairman  wishes  us  to  make  an  attempt,  we  shall 
soon  see. 

The  CHAIRMAN  (speaking  in  French).  —  We  are  very  grateful  to  M.  Winiarski 
for  his  clear  and  interesting  statement  of  his  point  of  view.  He  has  used  some  forcible 
arguments,  but,  subject  to  the  reservations  arising  out  of  his  speech,  he  said  in  conclu- 
sion that  he  was  not  unwilling  to  join  us  in  entering  upon  a  provisional  discussion 
of  the  system  of  definition,  in  other  words,  of  Article  1. 

The  meeting  adjourned  at  11.30  a.m. 
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DISCUSSION    OF    ARTICLE    1    (CONTD.) 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

DISCUSSION  OF  ARTICLE  1  (Contd.) 

Sir  Louis  KERSHAW  (India).  —  Among  so  many  experts  I  feel  some  hesitation 
in  speaking,  hut  listening  to  our  discussion  during  the  last  two  days  I  have  felt  consider- 
able doubt  in  my  own  mind,  arising  from  the  confusion  which  General  Mance  pointed 
out  yesterday,  between  the  terms  regime  and  administration.  I  thought,  it  might 
perhaps  simplify  our  discussions,  and  that  in  the  Convention  itself  it  might  be  pos- 
sible to  draw  a  distinction,  if  when  we  spoke  of  freedom  of  navigation  we  did  not 
use  the  words  international  waterway  but  free  waterway,  meaning  that  navigation  was 
free  on  the  waterway  in  question,  and  that  when  we  used  the  words  international, 
waterway  we  meant  to  indicate  some  degree  of  international  control  or  administration. 
I  think  the  confusion  in  the  discussion  has  arisen  from  the  fact  that  in  this  Convention 
we  use  the  term  international  waterway  on  all  occasions.  It  would  be  understood  that 
the  waterway  would  be  free,  but  would  not  be  international. 

M.  VALLOTTON  (Switzerland ;  speaking  in  French).  —  I  wish  to  rise  to  a  simple 
point  of  order.  With  a  view  to  preventing  the  possibility  of  wandering  from  the  point, 
we  should  begin  by  considering  those  amendments  the  text  of  which  we  have  already 
received.  We  can  then  consider  any  other  proposals  or  suggestions  which  may  be 
made. 

Sir  Louis  KERSHAW  (India).  —  I  have  handed  in  an  amendment  to  Article  1, 
which  I  will  read.     At  the  end  of  paragraph  1  add  the  words  : 

That  a  river  shall  not  be  deemed  to  be  an  international  waterway  because  its  navigable 
course,  being  otherwise  wholly  situated  within  the  territory  of  one  State,  crosses  or  bounds 
a  small  detached  portion  of  a  foreign  parent  State,  such  detached  portion  being  otherwise 
wholly  surrounded  by  the  aforesaid  territory. 

M.  KASAMA  (Japan).  —  Our  amendment  (1)  is  intended  to  make  the  regime  of 
internationalisation  of  waterways  applicable  to  the  tributaries  of  international  rivers. 
This  is  a  principle  which  has  long  been  recognised,  and  has  been  well  established  since 
the  time  of  the  Congress  of  Vienna;  it  was  proposed  by  several  delegations  at  the 
Commission  of  Enquiry.  In  our  opinion  there  is  absolutely  no  reason  why  we  should 
make  a  distinction  between  the  tributaries  and  the  main  stream,  provided  that  ordi- 
nary navigation  is  possible  on  them,  and  that  they  afford  access  from  the  sea  to  the 
commerce  of  other  nations.  There  may  be  some  cases  where  tributaries  which  are 
regarded  as  non-international  under  the  original  provision  of  the  present  article  may 


(1)  The  text  of  the  Japanese  amendment  is  as  follows  : 

Paragraph  1,  substitute  for  (6)  the  following  : 

That  naturally  navigable  tributaries  of  international  waterways  are  assimilated  thereto'. 
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be  even  more  serviceable  for  international  commerce  than  some  parts  of  the  main 
stream  itself.  Supposing  the  tributary  were  entirely  independent  of  the  international 
regime,  and  supposing  the  sovereign  State  can  do  anything  it  pleased  to  prevent  the 
water  from  flowing  into  the  main  stream,  the  navigation  of  the  international  river 
itself  might  in  consequence  be  suspended.  It  is  absolutelyessential  that  some  provisions 
at  any  rate  should  be  inserted  enabling  at  all  events  this  kind  of  tributary  to  be  in- 
cluded in  the  international  regime  in  order  to  prevent  interference  with  navigation. 
The  Treaty  of  Versailles  lays  down  that  the  present  Convention  shall  supersede  the 
provisions  of  the  Treaty  of  Peace  as  regards  the  international  regime  of  waterways. 
Article  337  of  the  Treaty  in  question  does  not  exclude  tributaries  of  international  rivers, 
and  I  see  no  reason  why  we  should  not  adopt  the  same  principle  in  our  Convention; 
there  is  nothing  to  justify  a  different  treatment  for  the  international  rivers  dealt 
with  in  that  Treaty  and  those  dealt  with  in  the  present  Convention.  The  advance 
made  in  the  Treaty  of  Peace  must  be  maintained  by  our  present  efforts,  otherwise 
there  will  be  a  deplorable  retrogression  in  ihe  matter  of  freedom  of  navigation.  This 
is  all  the  more  true  because,  if  we  adopt  the  British  proposal  to  consider,  in  the  defi- 
nition of  international  rivers,  the  element  of  suitability  for  ordinary  commercial 
'navigation,  we  have  to  include  under  the  general  regime  of  internationalisation  all 
navigable  tributaries  suitable  for  commercial  purposes.  But  should  this  view  not  be 
adopted  by  the  Conference,  the  Japanese  Delegation  proposes  to  include  in  this  regime 
at  any  rate  those  tributaries  which,  although  only  flowing  through  one  State,  empty  them- 
selves into  an  international  river  at  a  point  between  which  and  the  sea  the  river  crosses; 
or  forms  a  frontier.  This  proposal  is  exactly  the  same  as  that  made  at  the  Commission 
of  Enquiry  by  the  British,  Belgian,  Greek  and  some  other  delegations  and  explained 
on  page  67  of  the  Green  Book  (1).  This  appears  quite  reasonable,  and,  if  we  wish  (o 
attain  the  required  compromise,  this  must  surely  be  the  solution  of  the  present  problem. 

M.  HOSTIE  (speaking  in  French).  —  The  question  raised  by  the  Japanese  Dele- 
gation was  considered  at  Paris.  Two  entirely  contrary  views  were  put  forward.  The 
first  of  these  was  propounded  by  the  Netherlands  Delegation.  This  delegation  had 
submitted  a  complete  draft  scheme  which  was  intended  to  serve  as  a  basis  for  the 
work  at  Paris  side  by  side  with  the  draft  schemes  prepared  by  the  British  and  French 
Delegations  at  the  beginning  of  the  Peace  Conference.  In  the  scheme  of  the  Nether- 
lands Delegation,  international  river  systems  were  regarded  as  a  whole.  It  followed 
that  all  the  tributaries  ol  an  international  river  would  be  automatically  internationa- 
lised throughout  the  whole  of  that  part  of  their  length  which  was  naturally  accessible 
from  the  sea.  Such  was  the  purport  of  the  definition  formulated  at  that  time  by  the 
Netherlands  Delegation.  On  the  other  hand,  the  Boumanian  and  Serb-Croat-Slovene 
Delegations  wished  to  limit  the  regime  of  internationalisation  to  the  main  stream, 
excluding  all  tributaries. 

Between  these  two  extreme  views  there  were  two  minor  distinctions,  one  of  which 
was  advocated  by  the  Belgian,  British  and  Greek  Delegations.  It  was  to  the  effect 
that  those  tributaries  should  be  internationalised  which,  without  crossing  or  separat- 
ing at  least  two  countries,  flowed  into  the  international  river  at  a  point  above  that 
portion  providing  access  to  more  than  one  State.  For  instance,  supposing  that  the 
frontier  between  the  State  nearest  the  sea  and  a  State  further  away  is  situated  at  a 
point  A  upon  the  river,  the  tributary  must  flow  into  the  river  at  a  point  B  above 
point  A.  The  other  distinction,  which  is  embodied  in  the  Green  Book,  was  to  the 
effect  that  only  those  tributaries  should  be  internationalised  which  are  in  themselves 
international  because  they  separate  or  cross  two  or  more  countries. 

It  is  perfectly  true  that  the  system  now  proposed  by  the  Japanese  Delegation  is 
that  provisionally  adopted  in  the  Treaties  of  Peace.  It  is  also  true,  as  the  British 
Delegate  has  pointed  out,  that  it  is  the  system  of  the  Congress  of  Vienna.  To  a  cer- 
tain extent,  therefore,  the  system  finally  adopted  at  Paris  is  a  retrogression  both  from 
the  Congress  of  Vienna  and  the  Treaties  of  Peace.  For  my  part  I  shall  be  glad  to  see 
the  amendment  of  the  Japanese  Delegation  adopted,  provided  that  the  Conference 
feels  justified  in  taking  this  course. 


(1)  See  p.  418. 
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M.  RE1NHARDT  (Austria;  speaking  in  French).  — The  amendments  which  I 
have  had  the  honour  to  submit  (1)  on  behalf  of  the  Austrian  Delegation  are  in  principle 
similar  to  the  amendments  proposed  by  the  Japanese  Delegation.  The  reasons  which 
prompted  our  amendments  are  the  same.  I  therefore  feel  that  I  need  not  repeat 
whal  has  already  been  said  by  the  Japanese  Delegate.  You  will  allow  me,  however, 
to  make  brief  reference  to  one  particular  point.  The  principle  of  extending  the  inter- 
national character  of  a  river  to  tributaries  may  be  justified  from  the  standpoint  of 
communications.  A  tributary,  considered  by  itself,  may  possibly  not  provide  a  coun- 
try with  direct  access  to  the  sea  by  water;  but  it  may  sometimes  happen  that  commu- 
nication with  another  country  is  carried  on  by  rail.  Goods  may  be  sent  to  a  waterway 
by  rail  and  continue  the  journey  by  water.  In  practice  this  amounts  to  access  to 
the  sea  for  the  country  making  use  of  this  waterway.  This,  however,  is  a  mere 
detail.  Generally  speaking,  if  we  desire  to  be  reasonable  there  is  no  reason  for  excluding 
tributaries  which  fulfd  the  same  conditions  as  the  rivers  themselves. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  With 
reference  to  the  amendments  submitted  by  the  Japanese  and  Austrian  Delegations, 
I  merely  wish  to  define  the  scope  of  these  amendments  by  referring  to  the  map  given  on 
page  64  of  the  Green  Book  (2).  On  this  map  those  portions  of  a  river  system  which 
are  internationalised  in  accordance  with  the  definition  are  indicated  by  dots.  It  may 
be  seen  that  according  to  the  map  certain  classes  of  tributaries  do  not  come  under 
this  definition,  especially  rivers  (e)  and  (g).  The  effect  of  the  Japanese  amendment 
and  of  the  first  Austrian  amendment  is  to  include  these  two  examples  (e)  and  (g)  in 
the  internationalised  systems.  The  Japanese  Delegation  has  stated  verbally  that, 
if  necessary,  it  would  be  content  with  the  inclusion  in  the  international  regime  of 
river  (e)  only.  This  is  the  second  and  subsidiary  amendment  proposed  by  the 
Austrian  Delegation.  There  are  therefore  two  distinct  cases  in  regard  to  which  the 
Conference  can  very  easily  pronounce  an  opinion. 

M.  de  WALTER  (Hungary;  speaking  in  French).  —  Yesterday  and  today  we  have 
heard  various  views  as  to  which  waterways  should  be  regarded  as  international.  Dif- 
ferent standpoints  have  been  adopted  by  the  Roumanian  and  Italian  Delegations. 
In  my  opinion  we  must  at  all  events  have  a  basis  for  discussion,  and  for  this  reason  I 
have  ventured  to  submit  to  you  the  following  draft,  which  is  simply  a  combination  of 
the  Chinese,  Roumanian  and  Italian  proposals. 

In  applying  the  present  Convention,  the  following  shall  be  declared  as  : 

(a)  International  waterways  : 

Rivers  and  river-systems  so  defined  in  the  Treaties  of  Peace,  or  which  have  been  inter- 
nationalised by  special  Acts; 

(b)  As  waterways  of  international  concern  : 

All  parts — accessible  to  ordinary  commercial  navigation  to  or  from  the  sea — of  a  waterway 
which,  in  its  course  accessible  to  or  from  the  sea,  divides  or  crosses  different  States;  and 
also  all  parts  of  any  waterway  accessible  to  or  from  the  sea  which  connects  with  the  sea  a 
waterway  included  in  the  following  definition  : 

No  watercourse  shall  be  considered  as  a  "waterway  of  international  concern"  unless  it. 
is  or  can  be  made  accessible  from  the  sea  to  navigation  during  an  average  minimum 
period  of  150  days  per  annum  by  vessels  drawing  at  least...  tons,  excluding  any  haulage 
operations  carried  out  upon  the  banks. 

(c)  As  national  waterways  : 
Waterways  not  mentioned  in  (a)  or  (b). 


(\)  The  text  of  the  Austrian  Amendment  reads  as  follows  : 

Alternative  A. 

Insert  in  paragraph  1  between  the  words  and  also  and  all,  the  words  : 

All  tributaries,  naturally  accessible  from  the  sea,  of  international  waterways  and. 

Delete  paragraph   (b). 

Alternative  B.  If  the  amendment  to  Alternative  A  is  not  adopted,  add  at  the  end  of  paragraph  1 
the  words  :  finally,  all  tributaries,  naturally  accessible  from  the  sea,  of  international  waterways  flowing 
into  the  principal  artery  at  a  point  such  that  the  part  of  the  principal  artery  below  this  point  separates 
or  crosses  several  States. 

(2)  See  p.  419. 
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In  paragraph  (a)  I  have  attempted  to  formulate  a  definition  for  international  water- 
ways. In  the  first  paragraph  of  {b)  I  have  adopted  the  definition  contained  in  the 
Green  Book,  but  I  think  it  would  be  advisable  to  add  after  the  words  all  parts  the 
word  naturally,  and  the  same  addition  should  be  made  three  lines  lower  down  aft  or 
the  words  all  parts  of  any  waterway.  This  approaches  the  amendment  which  the  Ita- 
lian Delegation  has  submitted  to  us.  I  have  also  borne  in  mind  the  Serbian  and 
Chinese  proposals.  I  would  beg  the  Conference  to  consider  this  proposal,  for  I  think 
that  it  is  calculated  to  hasten  the  accomplishment  of  our  task. 

M.  Mirza  HUSSEIN  KHAN  ALI  (Persia;  speaking  in  French).  —  I  have  listened 
with  keen  interest  to  the  proposal  submitted  by  the  Japanese  Delegate,  and  I  should 
like  to  state  that  I  support  it.  I  think  that  a  useful  purpose  will  be  served  if  I,  as  a 
representative  of  an  Asiatic  country  directly  concerned  in  the  discussion,  were  to  give 
a  short  statement  defining  the  attitude  of  my  Government  upon  this  matter.  As  I 
stated  during  the  general  discussion  of  the  Draft  Transit  Convention  (1),  Persia  is 
in  favour  of  the  widest  possible  measure  of  freedom  and  of  the  treatment  of  all  coun- 
tries upon  an  absolutely  equal  footing.  Her  ancient  civilisation  and  the  spirit  of 
philosophical  tolerance  which  she  has  always  displayed,  and  the  troubles  through 
which  she  has  passed  as  a  result  of  her  geographical  situation,  all  combine  to  make 
her  hope  that  all  nations  will  make  the  greatest  possible  sacrifice  for  the  good  of  man- 
kind as  a  whole  and  in  the  cause  of  freedom. 

The  special  situation  of  my  country  is  worthy  of  a  short  explanation.  Persia  is 
a  riparian  of  the  Shat-el-Arab  from  the  Persian  Gulf  as  far  as  Mohammerad.  The 
Shatt-el-Arab  is  a  waterway  navigable  by  large  vessels,  and  continues  to  bear  this 
name  above  the  Persian  frontier  as  far  as  the  junction  of  the  Tigris  and  the  Euphrates, 
and  has  no  independent  source  of  its  own.  Neither  the  Tigris  nor  the  Euphrates  is 
the  principal  river,  and  neither  is  the  tributary  of  the  other;  both  rivers  are  tributaries 
of  the  Shatt-el-Arab,  which  is  joined  on  Persian  territory  by  another  river  navigable 
from  the  sea, — the  Karum,  a  national  river  which  was  thrown  open  to  the  commerce 
of  all  countries  by  Persia  in  1888.  A  large  proportion  of  the  goods  from  foreign  coun- 
tries reaches  Persian  markets  via  Bagdad,  proceeding  by  the  Tigris  for  a  distance  of 
820  kilometres.  It  would  be  against  nature  if  the  Tigris  and  Euphrates,  which  are 
international  rivers  passing  through  rich  and  fertile  regions  constituting  the  paradise 
of  Biblical  times,  are  not  thrown  open  for  free  navigation  to  all  countries. 

Though  Persia  did  not  formally  adhere  to  the  Treaty  of  Vienna  of  1815,  the  prin- 
ciples of  this  treaty  have  already  been  applied  by  her.  She  considers  that  she  is 
entitled  to  claim  the  advantages  contained  in  the  provisions  of  1815,  and  she  does  not 
consider  that  the  institution  of  different  principles  for  each  continent  would  be  in  con- 
formity with  general  interests  or  with  the  spirit  of  Article  23  of  the  Covenant.  She 
declares  therefore  that,  subject  to  reciprocal  conditions,  she  is  prepared  to  accept 
the  regime  embodied  in  the  Paris  scheme,  in  order  that  the  whole  of  the  navigable 
waterways  which  unite  in  the  Shatt-el-Arab  may  be  opened  for  free  navigation  to  all 
countries  without  distinction.  This  principle  of  free  navigation  seems  to  her  to  be 
quite  compatible  with  the  exercise  of  her  full  sovereign  rights.  In  a  word,  the 
Persian  Government  regards  the  Green  Book  as  a  distinct  advance  upon  the  previous 
legal  regime  applied  to  international  waterways. 

M.  A.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  —  If  I  understand 
aright,  two  systems  have  been  advocated  during  the  discussions  which  have  taken 
place; — that  of  definition  and  that  of  enumeration.  The  latter  seems  to  me,  however, 
very  difficult  to  apply,  and  as  the  Swiss  Delegate  very  rightly  said,  we  should  most 
likely  have  to  spend  a  long  time  here  if  we  attempted  to  do  so. 

The  system  of  definition  also  involves  difficulties,  and  these  are  likely  to  prove 
insurmountable  unless  the  definition  is  confined  to  such  general  terms  that  it  will  not 
give  rise  to  justifiable  anxiety  on  the  part  of  States  which  do  not  wish  to  see  their 
sovereign  rights  diminished  beyond  admission  of  the  principle  of  free  navigation  upon 
their  waterways.    This  restriction,  moreover,  must  be  governed  by  local  conditions,— 


II)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  14. 
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geographical,  political  and  economic.  It  seems  to  me  therefore  that  a  mixed  system 
might  be  adopted,  in  other  words  a  definition  which  is  to  apply  to  the  future,  and,  as 
regards  the  past,  an  enumeration  of  those  waterways  which  have  already  been  opened 
to  free  international  navigation  by  conventions  or  agreements,  as  in  the  case  of  the 
Zambesi  in  our  Colony  of  Mozambique. 

No  State  can  surrender  its  rights  when  such  surrender  is  likely  to  create  for  it  internal 
difficulties  which  may  be  considerable.  Though  the  Limpopo,  a  river  in  our  East 
African  colony,  may  be  opened  to  international  navigation  as  far  as  Chai-Chai  or 
Chubuto,  where  we  have  an  efficient  fiscal  administration,  beyond  the  latter  point 
it  passes  through  deserts  which  are  uninhabited  because  at  the  present  time  they 
are  uninhabitable  and  where,  as  any  system  of  control  would  be  difficult,  free  navigation 
would  create  possibilities  for  contraband  trade,  especially  in  spirits,  arms  and  muni- 
tions. This  possibility  must  be  prevented,  more  especially  at  the  present  time,  seeing 
that  the  native  problem  is  becoming  more  and  more  difficult  to  cope  with,  and  that 
the  doctrine  of  Africa  for  the  Africans  is  openly  preached.  I  am  convinced  that  all 
here  admit,  desire  to  adopt,  and  are  prepared  to  defend,  free  navigation  upon  navigable 
waterways.  This  freedom,  however,  is  bounded  by  certain  limits  when  the  vital  inter- 
ests of  a  country  are  at  stake,  and  the  country  itself  is  the  best  judge  of  these  limits. 
The  Portuguese  Delegation  therefore  considers  that  its  amendment  to  the  effect  that 
treaties  and  agreements  already  in  force  shall  be  enumerated,  whereby  certain  navigable 
waterways  which  may  be  enumerated  in  the  Protocol  are  opened  to  international 
navigation,  is  fully  justified. 

I  will  now  read  the  draft  amendment  : 

Article  1.  —  For  the  purposes  of  the  present  Convention,  the  following  will  be  consi- 
dered as  waterways  open  to  international  navigation  : 

(1)  All  rivers  which,  traversing  more  than  one  State,  or  forming  a  frontier  between  States, 
flow  into  the  sea  and  are  accessible,  over  their  bars,  for  sea-going  vessels. 

It  is  understood  that  : 

(a)  The  possibility  of  transhipment  from  one  vessel  to  another  is  not  precluded; 

(b)  Lateral  canals  constructed  in  order  to  remedy  the  defects  of  such  a  waterway  are 
assimilated  thereto; 

(c)  Tributaries  are  to  be  considered  as  separate  waterways. 

(2)  Such  waterways,  natural  or  artificial,  as  have  already  been  declared  international 
or  open  to  free  navigation  by  conventions  or  agreements. 

Article  2.  —  Freedom  of  navigation  on  navigable  waterways  is  recognised,  in  principle, 
so  far  as  it  is  compatible  with  the  sovereignty  of  States.  Each  State  will  fix,  within  its  own 
territory,  the  highest  point  on  a  river  above  which  navigation  will  be  reserved  for  the  national 
flag.  In  respect  of  rivers  which  separate  two  or  more  States,  this  point  will  be  fixed  by  a 
Commission  consisting  of  representatives  of  all  these  States. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).—  The  very  first  time  I  ad- 
dressed you,  I  pointed  out  the  necessity  of  defining  more  clearly  the  exact  meaning  of 
certain  words  and  certain  expressions,  such  as  internationalisation  and  international 
river.  Yesterday  I  stated  that  if  1  were  to  propose  an  amendment  to  Article  1,  it 
would  consist  in  replacing  the  words  international  waterways  by  the  words  waterways 
of  international  concern.  Yesterday  I  noticed  that  there  was  some  confusion  in  the 
Committee  with  regard  to  the  meaning  of  these  words.  It  is  quite  clear  that  the  mean- 
ing attached  to  them  varies,  and  every  time  one  of  us  uses  the  words  international 
river  he  attaches  thereto  a  significance  which  very  often  is  not  shared  by  many  of  his 
colleagues.  For  these  reasons  I  feel  it  my  duty  to  lay  before  you  an  amendment 
whereby  the  words  international  waterways  are  to  be  replaced  by  the  words  waterways 
of  international  concern.  Every  time  therefore  that  this  phrase  occurs  it  would  be 
replaced  by  that  which  I  propose. 

Since  having  submitted  this  amendment,  I  have  received  that  of  the  Hungarian 
Delegation  (1),  which  recognises  as  international  waterways  such  rivers  and  river 
systems  as  have  been  declared  international  in  previous  treaties.  This  is  a  point 
worthy  of  consideration.  We  must  at  all  events  eliminate  any  possibility  of  doubt 
as  to  the  meaning  of  the  word  international.     Obviously  we  do  not  intend  to  interna- 


(1)  See  p.  71. 
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tionalise  certain  rivers  in  the  sense  usually  applied  to  the  word,  more  especially  in  the 
legal  sense  in  which  it  is  current  in  America, — in  particular  the  Brazilian  conception, 
which  I  explained  to  you  briefly,  pointing  out  that  we  regard  international  rivers  as 
rivers  of  international  concern.  Internationalisation  in  the  ordinary  sense  of  the 
term  implies  somewhat  too  great  renunciation  of  natural  sovereignty.  Our  reser- 
vations are  based  on  this  aspect  of  the  question,  though  we  accept  the  jurisdiction 
of  the  League  of  Nations.  This  jurisdiction — in  particular  the  decisions  of  the  Court 
of  International  Justice — applies  as  between  States  which  have  joined  the  League  of 
Nations.  No  sacrifice  of  sovereign  rights,  therefore,  is  involved  on  the  part  of  these 
States  in  respect  of  the  administration,  policing  and  navigation  regulations  of  rivers. 
In  these  circumstances  I  think  we  may  accept  the  principle  of  the  present  Convention, 
subject  merely  to  the  clear  understanding  that  there  is  no  intention  of  internationa- 
lising rivers  in  the  old  sense  of  the  word,  if  I  may  say  so. 

M.  HOSTIE  (speaking  in  French).  —  The  question  raised  by  M.  Montarroyos  is 
far  from  being  a  mere  question  of  wording.  It  is  indeed  a  question  of  fundamental 
principle.  It  really  amounts  to  this,- — what  is  internationalisation  ?  And  I  am  glad 
to  have  this  opportunity  of  telling  you  clearly  and  positively  that  the  unanimous 
intention  of  the  authors  of  the  scheme  before  you  was  that  the  use  of  the  term 
internationalisation  of  a  waterway  was  never  intended  to  imply  the  existence  of  any 
administrative  system  other  than  that  of  the  riparian  State.  If  it  suits  the  conve- 
nience of  certain  States  to  draw  up  an  agreement  between  riparians,  or  between  ripa- 
rians and  non-riparians,  for  the  purpose  of  creating  a  more  or  less  extensive  system  of 
international  administration  for  a  waterway,  there  is  clearly  nothing  in  the  Conven- 
tion to  prevent  it.  On  the  other  hand,  by  the  internationalisation  of  a  waterway,  the 
Convention  in  no  way  presupposes  any  such  joint  administration  as  a  necessary  conse- 
quence. I  think  this  explanation  is  sufficiently  clear  and  precise  to  prevent  any 
misunderstanding  in  this  respect.  This  is  borne  out  by  the  fact  that  our  original  text  (1) 
included  the  words  waterways  of  international  concern,  proposed  by  M.  Montarroyos. 

The  Netherlands  Delegate  then  pointed  out  that  this  conception  which  we  called 
that  of  waterways  of  international  concern  was  absolutely  identical  with  that  of  the 
Congress  of  Vienna.  This  was  perfectly  true;  indeed  by  simply  reading  Article  108 
and  the  following  articles  of  the  Treaty  of  Vienna  you  will  see  that  the  germ  of  the 
ideas  reproduced  in  our  scheme  was  contained  in  that  instrument.  In  addition  to 
the  conception  of  freedom  and  equality,  questions  of  charges,  customs,  works  and  also 
police  regulations  are  dealt  with  therein.  All  the  principal  problems  of  internationa- 
lisation were  therefore  touched  upon  by  the  Treaty  of  Vienna.  For  this  reason,  at 
the  proposal  of  the  Netherlands  Delegate,  the  words  international  waterways  were 
substituted  for  the  words  waterways  of  international  concern  at  the  Paris  meeting. 
The  terminology  was  amended  in  order  to  adopt  that  of  1815,  but  this  amendment 
was  unaccompanied  by  any  alteration  of  the  substance  of  the  text.  Moreover,  in  the 
second  line  of  the  text  of  the  Green  Book,  care  was  taken  to  place  the  words  interna- 
tional waterways  between  inverted  commas,  in  order  to  show  clearly  that  the  intention 
was  simply  to  use  an  expression  consecrated  by  previous  use,  and  that  no  modification 
of  the  ideas  involved  was  intended. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  have  been  very  much  interested  in  the 
various  points  which  have  been  raised  during  the  last  two  meetings,  and  I  desire  to 
say  a  few  words  in  support  of  two  or  three  of  the  delegates  who  appear  to  me  to  have 
expressed  most  accurately  the  intentions  of  the  framers  of  this  project.  I  am  assuming 
that  we  have  decided  to  adopt  the  system  of  definition,  but  in  trying  to  arrive  at  that 
definition,  there  has  been  a  tendency  to  consider  the  Convention  as  a  kind  of  statutory 
act  of  navigation  for  rivers  placed  under  a  special  form  of  international  administration, 
that  is  to  say,  a  definition  based  on  different  forms  of  administration.  I  myself  think 
we  are  all  agreed  that  the  Convention  must  above  all  be  a  world-wide  Convention.  It 
cannot  be  a  world-wide  Convention  if  it  only  applies  to  rivers  with  certain  forms  of 


(1)  See  p.  393. 
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administration.  Administration  is  purely  a  local  question.  If  we  desire  a  worldwide 
Convention,  then,  in  drafting  a  definition,  we  must  keep  in  view  the  fact  that  the  prin- 
ciples of  Article  23  of  the  Convention  should  apply  to  the  waterways  of  the  world  to 
the  greatest  extent  possible  in  the  present  circumstances,  that  is  to  say,  our  definition 
should  be  based  on  the  principle  of  freedom.  I  will  give  one  illustration.  The  Niger 
is  an  international  river,  with  the  same  degree  of  freedom  as  on  the  Rhine;  the  same 
applies  to  certain  rivers  in  South  America.  Obviously,  the  systems  of  administration 
are  quite  different.  I  was  very  glad  that  M.  Hostie  explained  to  us — we  greatly  needed 
the  explanation  and  I  should  like  to  confirm  it — that  the  form  of  administration  is 
quite  immaterial  to  the  main  principles  of  the  Convention.  If  you  read  the  first  sen- 
tence of  Article  10,  you  will  see  the  principle  clearly  laid  down  that  it  is  the  riparian 
State  which  is  responsible  for  administration  unless  there  is  some  agreement,  quite 
outside  the  Convention,  which  prescribes  some  other  form  of  administration.  I  should 
like  to  refer  to  what  was  said  by  the  German  Delegate  with  regard  to  the  distinction 
between  regime  and  administration.  Article  338  of  the  Treaty  of  Versailles,  which 
bears  closely  on  this  Convention,  prescribes  that  the  regime  in  Articles  332  to  337 
shall  be  superseded  by  one  to  be  laid  down  in  this  General  Convention  which  we  are  pre- 
paring. Nothing  is  said  about  administration;  the  articles  concerning  administration 
occur  further  on,  and  were  purposely  kept  apart  in  view  of  this  point  which  M.  Hostie 
has  now  raised  and  which  I  am  endeavouring  to  emphasise.  I  should  like  to  take 
this  opportunity  of  referring  to  another  point  which  was  raised  by  the  Delegates  of 
Poland  and  the  Serb-Croat-Slovene  State,  namely,  that  we  were  interfering  with  com- 
merce and  extraneous  questions  in  this  Convention.  If  my  thesis  and  that  of  my 
colleague  from  Brazil  and  several  other  speakers  is  accepted,  as  I  think  it  is,  then  it  is 
important  to  bear  in  mind,  when  considering  this  definition,  that  our  Convention  must 
stipulate  which  rivers  are  free  and  what  we  mean  by  such  freedom.  In  doing  so,  it 
is  of  course  necessary  to  refer  to  the  various  conditions  for  the  exercise  of  free  navi- 
gation. Reference  to  what  might  be  considered  questions  of  commercial  economy  is 
justified  only  in  so  far  as  it  is  necessary  to  define  what  is  meant  by  freedom.  But 
it  is  quite  impossible  to  say  that  navigation  is  free,  and  leave  it  at  that;  no  jurisdiction 
could  interpret  such  words.  We  might  modify  articles  later  on,  but  that  is  a  question 
of  detail.  The  principle  is  that  we  desire  to  prescribe  the  greatest  possible  freedom 
upon  which  general  agreement  can  be  reached,  for  as  many  rivers  as  can  be  agreed 
upon,  and  we  must  further  state  what  we  mean  by  that  freedom. 

I  will  now  deal  with  the  general  definition,  and  should  like  to  draw  your  attention 
to  the  fact  that  the  definition  proposed  by  the  Netherlands  Delegation  is  conceived 
with  precisely  the  same  intention  as  that  of  the  authors  of  the  definition  as  it  appears 
in  the  Green  Book.  What  does  the  Netherlands  Delegation  say?  It  wishes  to  include 
the  rivers  considered  free  by  the  Congress  of  Vienna,  and  that  is  exactly  the  starting- 
point  of  the  Commission  of  Enquiry.  I  would  point  out  that  the  Green  Book  definition 
takes  explicit  account  of  tributaries.  The  definition  of  the  Congress  of  Vienna  was 
not  very  clear  on  that  point, — it  refers  to  tributaries  more  or  less  incidentally.  In  that 
respect,  therefore,  the  Green  Book  definition  brings  the  spirit  of  the  Vienna  definition 
up-to-date.  The  Netherlands  Delegation  asks  what  we  mean  by  access  from  the  sea. 
It  is  merely  an  attempt  to  define  what  we  mean  by  navigable.  If  it  is  considered  that 
the  word  navigable  suffices,  and  that  the  words  access  from  the  sea  do  not  give  any 
clearer  expression  of  the  meaning,  that  is  a  question  of  detail.  There  is  also  the  ques- 
tion of  the  addition  of  the  words  with  or  without  transhipment.  I  do  not  suppose 
transhipment  was  seriously  practised  at  the  time  of  the  Congress  of  Vienna.  It  has 
been  introduced  because  in  modern  navigation  there  are  relays  of  shipping  proceeding 
much  further  upstream  than  in  the  old  days,  when  navigation  was  limited  perhaps  to 
the  one  vessel  which  entered  the  mouth  of  the  river.  The  definition  in  the  Green  Book 
includes  lateral  canals, — a  very  necessary  addition.  Lateral  canals  did  not  exist  at 
the  time  of  the  Congress  of  Vienna,  or  they  would  no  doubt  have  been  included.  In 
reality,  therefore,  the  proposal  of  the  Netherlands  Delegation  is  conceived  in  exactly 
the  same  spirit  as  the  proposals  of  the  Green  Book.  I  think  that  the  two  proposals  might 
be  taken  together,  as  a  very  useful  basis  in  the  preparation  of  our  Convention.  Later 
you  may  possibly  decide  to  give  somewhat  reduced  facilities  on  certain  national  water- 
ways not  included  in  this  Convention,  and  may  consider  it  desirable  to  give  greater 
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facilities  on  certain  special  waterways;  such  an  addition  can  be  made  later.  I  hope 
that,  in  discussing  Article  2  and  the  following  articles,  we  shall  take  for  our  basis  the 
definition  in  the  Green  Book,  and  that  of  the  Netherlands  Delegation,  which  so  far  is 
its  sole  rival  except  for  the  Hungarian  definition, — and  this  after  all  only  adds  to  the 
original  definition  all  the  other  amendments  put  forward.  We  can  then  proceed  to 
discuss  Articles  2,  3,  4  and  5,  which  lay  down  the  regime. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  should  like  to  have  some 
explanation  of  General  Mance's  remarks  in  reference  to  his  allusion  to  the  Polish  and 
Serb-Groat-Slovene  Delegations. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  said  that  the  Polish  and 
Serb-Croat-Slovene  Delegations  supposed  that  it  was  our  intention  in  this  Convention 
to  deal  with  economic  questions.  I  added  that  it  was  impossible  to  explain  clearly  what 
we  meant  by  freedom  of  navigation,  without  making  some  allusion  to  measures  relat- 
ing to  other  questions,  but  that  references  to  economic  measures  should  be  confined 
to  those  necessary  in  order  to  establish  freedom  of  navigation. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  have  two  questions  to  put  to 
General  Mance.  If  I  am  not  mistaken,  freedom  of  navigation  is  not  simply  freedom; 
it  involves  certain  consequences.  As  the  British  Delegate  has  said,  if  it  were  otherwise 
there  would  be  no  question  of  any  jurisdiction.  Let  us  take  a  case  where  there  is  no 
international  administration  entrusted  to  a  commission  or  to  a  non-riparian  State.  I 
think  that  General  Mance  referred  to  the  responsibilities  of  riparian  States  from  the 
point  of  view  of  administration.     Is  this  really  so  ? 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  To  the  second  question 
I  reply  :  certainly.  As  regards  the  first,  I  think  that  we  must  avoid  the  imposition  of 
restrictions  upon  freedom  of  navigation  by  too  detailed  a  system  of  police  regulations 
or  by  too  rigorous  a  system  of  customs  examinations, — of  cargoes,  for  instance.  We 
must  none  the  less  make  provision  for  customs  and  police  regulations.  When  we  speak 
of  customs  equality,  we  mean  regulations  relating  to  flags,  and  no  change  is  contem- 
plated as  regards  higher  customs  duties  imposed  by  certain  States  upon  goods  of  a 
particular  origin.  There  is  no  question  whetever  of  imposing  customs  equality  on  all 
the  States  of  the  world. 

M.  de  WALTER  (Hungary;  speaking  in  French).  —  I  should  like  to  make  a  short 
statement  with  reference  to  General  Mance's  remarks.  I  did  not  say  that  there  was 
any  question  of  a  special  proposal  on  the  part  of  Hungary;  I  stated  that  my  suggestion 
was  simply  a  kind  of  combination  of  the  amendments  which  I  had  heard  propounded 
yesterday  by  the  Brazilian  and  Roumanian  Delegates. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  Before  explaining  the  Italian  view  with 
regard  to  Article  1,  1  should  like  to  read  you  a  few  words  contained  in  a  little  book  writ- 
ten by  M.  Kaeckenbeeck.     On  page  26  we  read  : 

When  the  Po  became  the  national  river,  Italy  did  not  close  it  to  foreign  flags:  and  in 
1885  she  suggested  the  opening  up  of  national  rivers  as  well  as  international  rivers. 

Italy  is  a  country  of  freedom;  she  has  always  sought  to  give  the  greatest  possible 
measure  of  liberty,  both  to  her  own  citizens  and  to  citizens  of  other  countries.  It  is 
perhaps  as  well  that  the  Conference  should  know  that  Italy  is  carrying  out  very  consi- 
derable works  on  her  navigable  waterways,  upon  which  she  has  already  spent  many 
millions.  She  intends  to  connect  Milan  with  the  Po  by  a  great  canal  about  70  kilo- 
metres long;  this  will  take  vessels  of  from  600  to  1,000  tons.  She  is  spending, money 
to  improve  navigation  upon  the  Po.  M.  Valentini,  the  engineer  in  charge  of  these  works, 
is  present  at  the  Conference.  We  Italians  would  be  very  glad  if  the  members  of  this 
Conference  would  come  to  Italy  one  day  and  see  the  work  which  has  been  done  there. 

In  the  Italian  view,  inland  navigation  is  extremely  important.  She  is  seeking  to 
develop  her  means  of  transport  by  water  as  much  as  possible;  in  spite  of  the  great  deve- 
lopment of  railways,   they  are  still  of  very  great  importance,   though  they  require 
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improvement.  In  fact,  throughout  the  world,  there  is  an  ever-increasing  tendency  to 
increase  the  size  of  the  unit.  Transport  by  vessels  of  at  least  300  to  600  tons  is  con- 
templated. On  the  Rhine,  on  the  Danube,  on  the  Volga  and  on  several  other  rivers, 
vessels  as  large  as  6,000  tons  are  in  use. 

The  Italian  Delegation  proposes  an  amendment  to  Article  1  (1).  This  amendment 
deals  with  the  definition  of  navigable  waterways.  It  appears  to  me  that  if  the  Confe- 
rence is  to  arrive  at  any  definite  conclusions  we  must  single  out  Article  1  and  its  amend- 
ments, since  a  definition  must  be  found.  Many  subjects  have  been  discussed  and  at 
times  the  speeches  made,  although  extremely  useful,  have  dealt  with  questions  of  secon- 
dary importance;  so  far,  however,  no  attempt  has  been  made  to  find  what  should  be 
the  basis  of  the  Convention,— that  is  to  say,  what  constitutes  a  navigable  waterway. 
Before  defining  national  or  international  navigable  waterways  we  must  define  what 
a  navigable  waterway  is.  Taking  as  our  basis  Article  1  in  its  present  form,  we  should 
try  to  find  a  definition  which  will  enable  us  to  emerge  from  the  present  deadlock.  As 
the  German  Delegate  pointed  out  yesterday,  it  is  always  very  difficult  to  arrive  at  a 
definition. 

We  know  what  the  Romans  said — I  am  not  a  lawyer,  I  am  an  engineer,  but  I  remem- 
ber it  nevertheless — definitio  pericolosa.  Nevertheless  we  must  find  a  definition,  or  we 
shall  have  to  fall  back  on  the  system  of  enumeration,  and  the  difficulties  will  be  the  same 
as  before.  Indeed,  in  order  to  enumerate  navigable  waterways  we  must  know,  in  the 
first  place,  whether  a  particular  river  does  indeed  possess  the  characteristics  of  a  navi- 
gable waterway  and  can  be  included  amongst  the  rivers  dealt  with  in  a  convention 
of  this  kind.  I  have  heard  a  good  deal  of  talk  here  about  treaties  a  century  or  more 
old;  in  particular  the  Congress  of  Vienna  has  been  referred  to.  I  do  not  live  in  the 
future,  but  I  do  live  in  the  present,  and  I  think  it  is  a  mistake  to  make  constant  reference 
to  what  happened  a  century  ago,  for  political  conditions  have  changed,  and  technical 
conditions  have  changed  still  more.    We  must  not  forget  the  important  technical  uses 


(1)  Text  of  the  amendment  to  Article  1  proposed  by  the  Italian  Delegation. 

Article  1.  —  The  Italian  Delegation  proposes  that  Article  1  of  the  Convention  should  be  modi- 
fied for  the  following  reasons  :  — 

We  cannot  speak  of  internationalising  a  waterway  unless  the  conditions  are  such  that  the  water- 
way enables  the  State  furthest  from  the  sea  to  have  an  outlet,  by  means  of  the  waterway,  through 
the  territory  of  other  countries.  Supposing  for  instance  that  a  watercourse  is  of  such  a  nature  that 
it  is  navigable  only  by  very  small  craft  in  some  parts  (in  the  Report  reference  is  actually  made  to  any 
description  of  navigation)  it  is  certainly  naturally  accessible  from  the  sea;  but  this  fact  does  not  enable 
a  genuine  goods  traffic  to  be  conducted  upon  it  from  the  sea  to  the  most  distant  State,  and  it  cannot 
therefore  serve  the  latter  as  an  outlet  to  the  sea. 

According  to  the  text  of  Article  1,  the  fact  that  a  small  tributary,  crossing  the  frontier  of  two 
States,  was  accessible  to  small  craft,  even  though  perhaps  only  for  a  few  days  in  the  year,  would  be 
sufficient  to  cause  not  only  the  tributary,  but  also  the  river  into  which  it  flows,  to  be  declared  interna- 
tional as  far  as  the  sea,  although  there  could  never  be  any  effective  navigation  upon  it  suitable  for  the 
transport  of  goods  from  the  sea  to  the  State  situated  above  the  frontier.  The  result  of  this  might 
be  that,  contrary  to  general  economic  interests,  difficulties  would  be  placed  in  the  way  of  utilising 
many  rivers  and  torrents  to  better  advantage,  either  for  generating  motive  power  or  for  purposes  of 
irrigation.  In  some  cases  even  technical  improvements  to  the  course  of  the  river  might  be  hindered; 
for  there  might  be  a  certain  apprehension— as  also  noted  in  the  Report— lest  the  carrying  out  of  these 
improvements  should  make  the  watercourse  into  an  effective  route  for  international  traffic,  whereas  the 
route  in  its  present  condition,  not  being  used  for  traffic  of  this  kind,  would  be  free  from  any  control 
by  other  Powers.  Since  the  moral  obligation  of  every  country  to  apply  the  governing  principles  of 
the  Convention  as  far  as  possible  is  extended  by  the  Preamble  to  include  national  waterways  also, 
the  fact  that  the  number  of  international  routes  might  be  diminished  would  not  lessen  the  benefits 
of  the  arrangement.  Moreover,  it  would  appear  logical  that  only  waterways  possessing  a  certain 
degree  of  importance  should  be  included  in  this  category. 

The  Italian  Delegation  therefore  proposes  that  Article  1  should  be  modified  in  such  a  way  that, 
among  the  waterways  to  be  internationalised,  only  those  should  be  included  which  can  be  effectively 
navigated,  from  the  sea  as  far  as  the  point  where  the  international  character  of  the  waterway  ceases, 
by  vessels  conveying  goods  or  passengers  upstream. 

In  order  to  make  this  point  clearer,  the  Italian  Delegation  proposes  that  only  water  routes  ca- 
pable of  carrying  upstream  traffic  of  a  certain  importance,  that  is  to  say  vessels  of  not  less  than  200  tons 
and  for  a  minimum  of  150  days  in  the  year,  should  be  internationalised;  it  is  only  routes  of  this  capa- 
city which  could  be  described  as  affording  an  outlet  to  the  sea  to  a  country  separated  from  it  by  the 
territory  of  one  or  more  other  Powers.  Moreover,  in  order  to  avoid  the  imposition  of  an  international 
servitude  on  the  banks  of  watercourses,  as  for  of  the  watercourses  themselves,  it  is  proposed  that,  on 
international  waterways,  vessels  should  be  able  to  complete  a  whole  journey  from  the  sea  to  beyond 
the  frontier  by  their  own  means  of  locomotion,  without  the  aid  of  haulage  involving  the  use  of  the  banks. 
This  would  be  understood  to  mean,  as  is  stated  on  page  62  of  the  Report,  that  the  tug  and  the  vessel 
towed   would  be  considered  as  a  single  craft,  proceeding  under  its  own  power. 

The  Italian  Delegation  accordingly  proposes  to  add  to  Article  1  of  the  Draft  Convention  on  the 
International  Regime  of  Navigable  Waterways,  after  heading  (c),  the  following  paragraph  :  — 

No  watercourse  shall  be  considered  as  an  international  waterway  unless  it  can  be  navigated  through- 
out from  the  sea,  for  an  average  period  of  at  least  150  days  a  year  by  vessels  of  not  less  than  200  tons, 
without  the  aid  of  haulage  from  the  banks. 
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to  which  rivers  have  been  applied, — the  utilisation  of  rivers  for  purposes  other  than 
navigation.  We  know  that  rivers  have  been  put  to  various  hydro-electric  uses  and 
we  know  that  these  are  often  of  assistance  to  communications,  since  they  permit 
electrical  traction  upon  railways.  As  General  Mance  has  pointed  out,  at  the  time  of 
the  Congress  of  Vienna  practically  no  lateral  canals  were  being  made.  Certain 
irrigation  works  had  been  undertaken,  but  on  a  much  smaller  scale  than  at  the 
present  day.  To-day  rivers  are  used  for  irrigation,  for  the  supply  of  motive  power, 
and  for  navigation. 

Italy — and  it  was  the  Greek  Delegate  who  remarked  this  during  the  general  dis- 
cussion—was perhaps  the  first  to  undertake  important  works.  As  long  ago  as  the 
twelfth  century  she  opened  up  important  navigable  waterways,  and  constructed  irri- 
gation canals.  In  the  fifteenth  century — I  venture  to  say  this  in  spite  of  the  fact  that 
I  am  an  Italian — Italy  produced  Leonardo  da  Vinci,  perhaps  the  greatest  genius  the 
world  has  ever  seen,  who  carried  out  many  of  the  works  which  were  executed  in  Italy 
during  this  period.  He  perfected,  though  he  did  not  discover,  the  system  of  locks. 
Locks  were  invented  in  Italy  and  Holland  at  about  the  same  date.  Can  we  forget 
all  that  has  been  done  since  that  time,  and  ignore  the  great  works  continually  being 
carried  out  upon  waterways?  Can  we  forget  recent  progress  and  think  of  nothing  but 
the  Treaty  of  Vienna  ?  Surely  not.  It  seems  to  me  that  a  limit  must  be  set  to  the 
internationalisation  of  waterways  and  rivers, — otherwise  we  should  have  the  state  of 
affairs  referred  to  on  page  67  of  the  Green  Book  (i),  where  the  following  appears  : — 

There  was  reason  to  fear  in  such  a  case  that  a  State  under  whose  sovereignty  or 
authority  this  non-navigable  part  was  situated  would  not  proceed  to  carry  out  works  of 
which  not  only  would  the  exclusive  benefits  not  accrue  to  it,  but  which  also  might  result  in 
immediately  and  automatically  placing  the  entire  upper  part  of  the  river  under  the 
international  regime  in  virtue  of  the  definition. 

If  we  adopt  provisions  calculated  to  prevent  rivers  from  being  utilised  to  the  best 
advantage,  either  for  purposes  of  navigation  or  for  any  other  purpose,  we  shall  certainly 
achieve  an  object  entirely  contrary  to  that  which  we  set  out  to  attain.  The  Italian 
Delegation  considers  that  it  is  necessary  to  amend  some  of  the  ideas  contained  in 
Article  1  of  the  Convention,  which,  in  order  to  understand  it  thoroughly,  must  be  read 
in  conjunction  with  the  commentary  contained  in  the  Green  Book.  On  page  69  (2)  of 
the  Green  Book  the  following  appears  : — 

By  "naturally  accessible  from  the  sea"  is  meant  every  part  of  a  waterway,  whether 
works  have  been  carried  out  along  its  course  or  not,  which  has  been  or  is  in  its  natural  state 
accessible  from  the  sea  for  any  description  of  navigation  whatsoever. 

Any  description  of  navigation  whatsoever  may  mean  navigation  by  small  rowing  boats, 
a  form  of  navigation  which  is  of  little  importance  to  the  nation  in  whose  territory  the 
waterway  is  situated,  and  of  no  importance  at  all  from  the  international  standpoint. 
We  therefore  feel  that  a  distinction  must  be  drawn  between  waterways  with  which 
the  Conference  must  deal,  and  other  waterways  which  may  serve  for  minor  navigation, 
but  which  do  not  concern  the  Conference.  Take,  for  example,  a  waterway  which 
forms  the  frontier  between  two  States.  There  may  be  a  minor  navigation  between 
one  bank  and  the  other,  but  from  an  international  point  of  view  such  a  river  is  of  no 
importance.  The  important  point  is  that  a  waterway  which  crosses  or  separates  a 
number  of  States  must  be  accessible  for  navigation  by  vessels  of  a  certain  tonnage. 

The  British  Delegation  suggested  that  the  word  navigation  should  be  regarded 
as  referring  to  ordinary  commercial  navigation.  This  definition  represents  a  certain 
degree  of  progress,  but  we  think  that  a  more  exact  definition  is  required  in  order  to 
enable  the  League  of  Nations  to  understand  its  task.  Otherwise  delusions  might  be 
entertained,  or  a  certain  state  of  mind  might  exist  which  in  certain  countries  would 
increase  the  difficulties  of  administration.  We  are  therefore  of  opinion  that  a  limit 
must  be  fixed  in  order  to  define  major  navigation,  not  merely  shipping  coming  directly 
from  the  sea,  but  navigation  by  vessels  of  large  tonnage,  in  other  words,  vessels  which 
are  capable  of  carrying  a  sufficient  quantity  of  goods  to  enable  them  to  compete  with 
railways.    There  has  been  considerable  discussion  as  to  what  this  tonnage  should  be, 


(1)  See  p.  420. 

(2)  See  p.  420. 
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especially  in  France.  The  French  have  developed  their  inland  navigation;  there  is 
the  Freycinet  Act.  They  have  spent  a  great  deal  of  money  and  have  established  an 
important  system,  but  it  is  a  system  for  vessels  of  300  tons.  Germany,  of  whose  inland 
navigation  the  German  Delegate  had  good  reason  to  boast,  has  established  a  system 
for  vessels  of  600  tons.  It  is  sufficient  to  take  as  an  example  the  great  canals  of  Nor- 
thern Germany.  Nowadays  canals  for  vessels  of  less  than  a  minimum  of  300  tons  can 
hardly  be  constructed.  For  instance,  even  in  France,  when  it  was  desired  to  establish 
a  system  of  river  transport  upon  the  Rhone,  schemes  were  prepared  for  vessels  of  over 
600  tons.  In  the  opinion  of  the  Italian  Delegation,  if  200  tons  were  fixed  as  a  minimum, 
this  would  be  below  what  is  regarded  by  technicians  as  the  minimum  necessary  to  enable 
canal  transport  to  compete  with  transport  by  rail.  If  another  course  were  adopted, 
small  streams,  hardly  navigable  by  rowing-boats,  but  passing  through  two  countries 
and  flowing  into  a  river  of  a  certain  importance,  might  have  to  be  internationalised, 
although  it  was  well  known  that  not  a  single  ton  of  goods  had  ever  been  transported 
over  it  from  the  sea.  Such  action  would  be  the  exact  contrary  of  what  we  are  here  to  do, 
namely,  to  develop  inland  navigation  in  each  country  to  the  utmost  possible  extent. 
It  is  for  this  reason  that  we  have  proposed  a  minimum  of  200  tons.  .On  certain  rivers 
vessels  of  200  tons  may  be  able  to  pass,  during  three  or  four  days  of  the  year. 
Can  such  a  river  really  be  regarded  as  an  important  commercial  waterway  ?  Of  course 
not ;  we  are  therefore  of  opinion  that  a  time  limit  must  be  fixed.  Turning  now  to  cer- 
tain other  rivers,  especially  those  situated  in  the  north,  where  it  freezes  and  where 
there  is  fog,  we  find  that  the  average  navigable  period  is  two  hundred  days  a  year.  We 
lave  therefore  fixed  a  minimum  period  of  one  hundred  and  fifty  days  annually.  We 
1 1 '.ought,  moreover,  that  though  it  would  be  desirable  to  give  the  whole  world  faci- 
lities for  making  use  of  all  rivers  fulfilling  certain  conditions,  it  was  also  important 
t!  at  an  undue  servitude  should  not  be  thrust  upon  riparian  States.  For  this  reason 
the  Italian  Delegation  proposes  that  watercourses  upon  which  navigation  is  only  pos- 
sible by  haulage  should  not  be  subjected  to  the  regime  of  internationalisation.  In 
this  connection  I  associate  myself  with  what  has  been  said  by  M.  Montarroyos.  We 
must  take  care  not  to  impose  conditions  which  the  riparian  States  are  not  in  a  position 
to  accept.  Many  raparian  States  are  prepared  to  afford  freedom  of  navigation,  but 
we  cannot  claim  that  they  must  abandon  their  administrative  rights.  Here  I  return 
to  an  idea  which  I  developed  when  speaking  of  hydro-electric  stations.  Disputes 
might  arise  between  neighbouring  countries  with  regard  to  the  utilisation  of  a  tri- 
butary, because  if  the  water  of  this  tributary  is  used,  for  instance,  for  irrigation,  the 
volume  of  water  in  the  river  flowing  to  the  sea  is  diminished,  and  as  a  consequence  the 
navigability  of  the  river  is  decreased.  In  the  same  way  large  reservoirs  might  be 
made  for  hydro-electric  stations,  and  the  volume  of  water  in  the  lower  reaches  of  the 
river  would  thus  be  affected.  In  our  opinion,  therefore,  it  is  absolutely  essential  to 
distinguish  between  the  administration  which  must  be  left  to  riparian  States  and  the 
freedom  of  navigation  which  is  to  be  granted  to  vessels  of  the  whole  world.  I  would 
point  out  that  as  a  general  rule  the  various  interests  coincide;  if  it  is  greatly  to  the 
interest  of  one  country  to  obtain  access  to  the  sea,  it  is  greatly  to  the  interest  of  another 
to  allow  it  to  pass  through  its  territory,  since  the  result  will  be  a  great  development 
of  traffic  and  industry.  Interests  coincide  much  more  often  than  might  be  thought. 
It  is  these  very  difficult  and  technical  considerations  which  have  prompted  us  to  lay 
before  you  the  amendment  to  which  I  have  thus  drawn  your  attention.  I  felt  that  bound 
to  give  this  explanation,  and  I  am  quite  ready  to  give  any  others  which  may  be 
required.  I  sincerely  hope  that  this  discussion  will  lead  to  a  solution  which  will  really 
be  in  the  interests  of  all,  and  which  will  make  possible  throughout  the  world  the 
development  of  river  transport,  which  is  already  of  capital  importance  and  which  is 
becoming  increasingly  important. 

Sir  Louis  KERSHAW  (India).  —  I  will  only  detain  the  Committee  one  moment 
to  explain  the  amendment  moved  by  the  Indian  Delegation  (1).  I  am  entirely  in  favour 
of  the  method  of  proceeding  by  definition  rather  than  by  enumeration,  but  I  think 
it  would  be  a  mistake  to  push  this  principle  of  uniformity  too  far, — to  attempt  to  fit 


(1)  See  p.  69. 
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into  the  procrustean  bed  of  Article  1  every  river  in  the  world  which  satisfies  certain 
conditions,  no  matter  what  the  local  conditions  may  be.  There  must  be  exceptions, 
as  a  study  of  the  map  will  make  clear.  There  are  a  number  of  unusual  cases  in  the 
world,  which  must  be  provided  for,  and  it  was  to  meet  one  class  of  these  that  the  Indian 
amendment  was  proposed.  Our  particular  difficulty  is  caused  by  the  existence  of  the 
French  and  Portuguese  settlements  in  India.  Those  members  of  the  Committee  who 
were  present  at  the  discussion  on  transit  are  familiar  with  the  facts.  I  could  give  several 
instances,  but  I  think  the  best  which  I  can  mention  here  is  the  River  Hooghly.  On 
that  river  is  situated  the  great  port  of  Calcutta,  one  of  the  great  ports  of  the  world; 
I  think  about  three  millions  of  shipping  go  in  and  out  of  Calcutta  every  year.  About 
15  miles  north  of  Calcutta  is  the  small  French  settlement  of  Chandernagore.  Under 
the  definition  as  it  now  stands  in  the  Green  Book,  the  River  Hooghly  would  be  an  inter- 
national river.  I  feel  quite  sure  that  the  Commission  which  was  responsible  for  this 
definition  could  not  have  had  in  mind  a  case  of  this  kind,  or  that  they  intended  to 
include  it  in  their  definition;  I  feel  the  Committee  will  agree  that  it  is  not  unreasonable 
for  my  Government  to  say  that  they  would  find  considerable  difficulty  in  adhering  to 
any  Convention  which  had  the  effect  of  making  a  river  like  the  Hooghly  international. 
This  does  not  imply  that  there  is  to  be  any  restriction  on  freedom  of  navigation, 
because  on  the  Hooghly  there  is  complete  freedom  of  navigation;  but  to  have  complete 
freedom  of  navigation  is  a  very  different  matter  from  accepting  the  obligations,  imposed 
by  this  Convention,  which  would  result  from  the  internationalisation  of  a  river  of  this 
kind. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  will  not  detain  you  long 
with  the  question  introduced  by  the  Delegate  for  India,  which  in  my  opinion  ought  to 
be  discussed  later  on. 

I  do  not  think  it  would  be  true  to  say  that  the  Paris  Commission  was  not  aware  of 
cases  of  this  kind.  As  a  matter  of  fact  the  Portuguese  Delegate,  amongst  others, 
referred  to  this  question,  but  I  do  not  think  that  it  calls  for  special  treatment. 

I  now  come  to  another  much  more  important  question.  We  have  listened  to  a  series 
of  speakers  who  have  given  their  reasons  for  various  amendments.  I  made  a  proposal, 
which  will  no  doubt  meet  with  the  approval  of  the  Committee  later  on,  to  the  effect 
that  amendments  which  are  absolutely  opposed  to  each  other  should  not  be  discussed 
simultaneously.  The  Japanese  amendment  is  clearly  intended  to  enlarge  the  scope 
of  the  definition  proposed  by  the  Provisional  Commission  of  Enquiry.  On  the  other 
hand,  all  the  other  amendments — British,  Italian,  and  Portuguese,  as  well  as  the  Hun- 
garian amendment,  which  includes  them  all — aim  at  restricting  the  scope  of  the  defi- 
nition. In  the  first  place,  it  would  be  most  desirable  to  come  to  a  decision  as  to  whether 
we  intend  to  go  farther  than  the  Green  Book  or  not  so  far,  and  I  do  not  think  that  we 
can  continue  to  discuss  simultaneously  amendments  which  are  of  an  essentially  diffe- 
rent nature. 

M.  Bignami,  with  the  clearsightedness  of  an  expert  accustomed  to  handle  far- 
reaching  problems,  has  laid  before  you  views  to  which  we  can  all  subscribe.  It  is  most 
desirable  that  the  present  Convention  should  result  in  the  general  encouragement  of 
major  navigation  for  the  benefit  of  all  mankind,  and  we  all  endorse  his  words.  We  are 
particularly  glad  to  have  heard  M.  Bignami  speak  of  the  technical  measures  taken  by 
Italy  with  a  view  to  the  creation  of  a  navigation  system  adapted  to  six-hundred-ton 
barges.  Switzerland,  in  particular,  is  strongly  in  favour  of  this  scheme.  I  have  a 
few  criticisms  to  make  with  regard  to  the  amendments  proposed  to-day  by  the  various 
delegations  to  which  I  have  referred,  but  this  is  because  these  amendments  appear 
to  me  to  take  no  account  of  a  question  which  is  of  vital  importance  to  us  all.  I  would 
here  venture  to  point  out  that,  though  the  views  of  experts  must  be  given  a  hearing, 
it  is  also  advisable  sometimes  to  hear  the  opinions  of  the  unhappy  and  much-maligned 
jurists.  Sometimes  they  have  to  point  out  to  the  experts,  who  are  inclined  only  to 
look  to  the  future,  the  necessity  of  respecting  the  past.  If  our  labours  are  to  be  in  ac- 
cordance with  the  dictates  of  wisdom,  we  must  bear  in  mind  not  merely  requirements, 
but  also  legal  rights.  I  should  therefore  like  to  put  to  the  meeting  the  following 
question,  to  which  I  am  sure  that  I  shall  receive  a  unanimous  reply :  Will  you  or  will 
you  not  respect  acquired  rights  ? 
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Free  access  to  the  sea,  which  is  of  vital  importance  to  a  nation,  is  particularly  im- 
portant for  landlocked  countries.  I  am  now  pleading  the  cause  of  States  which  are, 
of  course,  of  small  importance  in  comparison  with  the  extensive  interests  represented 
by  some  of  the  delegates  here,  but  which  nevertheless  constitute  an  element  in  the 
League  of  Nations  which  cannot  be  completely  ignored.  Landlocked  countries 
enjoying  the  use  of  a  waterway  navigable  as  far  as  the  sea  can  only  ensure  the  main- 
tenance and  development  of  this  right,  which  I  regard  as  a  natural  right,  by  means 
of  international  convention.  These  conventions  are  essential  to  them;  in  the 
first  place,  they  ensure  the  maintenance  of  the  natural  navigability  of  a  waterway 
by  means  of  works  of  upkeep  which  are  generally  provided  for  under  the  heading 
regularisation,  and  in  the  second  place,  these  countries  consider  that  some  provision  for 
possible  improvements  in  the  conditions  of  navigability  of  an  international  waterway, 
not  only  upon  their  own  territory,  but  also  upon  the  territories  of  the  States  which 
separate  them  from  the  sea,  constitutes  an  essential  guarantee  of  their  interests.  The 
British  Delegation  rightly  insists  on  the  fact  that  the  present  Draft  Convention 
on  the  International  Regime  of  Navigable  Waterways  would  proffer  no  advantage 
to  the  States  of  Europe  in  particular,  did  it  not  offer  a  legal  guarantee  superior  to  that 
afforded  by  the  regime  set  up  by  the  Final  Act  of  Vienna, — namely,  those  articles  of 
the  Treaty  of  June  9th,  1815,  which  relate  to  the  legal  regime  applicable  to  internatio- 
nal rivers,  and  which,  moreover,  were  followed  by  further  regulations,  also  drawn  up 
in  1815,  reproducing  them  almost  word  for  word. 

It  is  therefore  important  briefly  to  recall  a  few  of  the  essential  principles  of  1815, 
which  appear  to  have  been  forgotten  by  some  speakers  during  the  general  debate  on 
the  present  Draft  Convention.  The  first  of  these  principles  is  the  following  :  It  was 
manifestly  the  intention  of  the  signatory  Powers  of  the  Final  Act  of  1815,  which  is 
still  in  force,  that  the  legal  regime  established  by  them  should  be  invested  with  the 
character  of  provisions  of  major  and  permanent  importance.  I  repeat  here  the  terms 
actually  used  in  particular  in  the  famous  instructions  given  by  the  French  Government 
to  its  Representative  at  the  Congress.  According  to  the  method  of  procedure  adopted 
in  1815,  there  was  no  question  of  a  Convention  concluded  by  the  whole  body  of  States 
represented  at  the  Congress,  but  rather  of  an  Act,  concluded  by  a  few  of  the  Great 
Powers,  as  applicable  not  only  to  themselves  but  also  all  Christian  States,  according 
to  the  conception  of  universality  prevailing  at  that  time.  To-day  we  can  say,  in  ac- 
cordance with  the  spirit  of  the  Covenant,  that  these  provisions  must  be  regarded  as 
applicable  to  all  civilised  States  without  distinction  as  to  religion.  According  to  the 
spirit  of  the  Treaty  of  1815,  these  were  applicable,  not  only  to  riparian  but  also  to  non- 
riparian  States  of  international  rivers.  They  were  binding  not  only  upon  the  signa- 
tories, but  also  upon  States  which  were  not  signatories,  or  which  did  not  formally  accede 
to  the  articles  relating  to  the  general  legal  regime  which  was  established — this  is  a  very 
important  point — not  by  negotiation  between  the  States  represented  at  Vienna,  but. 
in  the  words  of  the  Article,  by  a  decision  of  the  comity  of  Great  Powers. 

It  seems  to  me  that  there  may  be  deduced  from  the  foregoing  a  number  of  prin- 
ciples which  should  be  clearly  stated  and  should  serve  as  a  basis  for  our  discussions; 
they  should  constitute  a  minimum  below  which  no  State  could  pass  without  prejudice 
to  the  acquired  rights  of  other  States.  In  my  view  the  first  principle  is  that  States 
which  did  not  exist  in  1815,  but  which  have  subsequently  been  detached  from  States 
subject  to  the  provisions  of  the  final  Act  of  Vienna,  are  bound  by  the  general  obligations 
incurred  by  the  State  of  which  they  formed  part  in  1815 ;  in  the  same  way  they  are  en- 
titled to  claim  the  benefits  which  the  Treaty  of  Vienna  conferred  upon  their  predecessors 
or  founders.  In  the  second  place,  since  the  settlement  of  1815  is  applicable  to  all 
States,  the  General  Convention  which  we  are  about  to  adopt  ought,  in  my  opinion, 
also  to  apply  to  all  civilised  States,  even  to  those  which  are  not  Members  of  the  League 
of  Nations  or  which  are  not  admitted  to  its  technical  organisations.  In  the  third 
place,  acquired  rights  which  have  been  acquired  in  virtue  of  the  Act  of  1815  cannot 
be  restricted  except  by  the  unanimous  consent  of  all  civilised  States.  Great  impor- 
tance should  be  attached  to  this,  because  the  Treaty  of  Vienna  was  confined  to  the 
affirmation  of  principles  which  corresponded  to  the  legal  conceptions  prevailing 
throughout  the  world  at  that  time,  and  which  had  been  consecrated  by  the  long- 
established  and  universal  practice  of  the  most  civilised  countries.     Without  desiring 
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to  detract  from  the  merit  of  the  States  which  codified  these  principles — amongst 
others  for  example,  in  the  French  Declaration  of  1792 — I  would  venture  to  recall 
the  fact  that  the  work  of  the  Congress  of  Vienna  was  not  a  conception  evolved 
entirely  from  the  minds  of  the  Members  of  the  Congress;  as  with  our  task,  it  was  a 
codification  of  long-established  custom  which  was  already  observed  by  the  States. 
This  fact  above  all  should  ensure  respect  for  such  established  custom. 

This  leads  me  to  express  my  surprise  and  regret  at  certain  amendments  formulated 
to-day  which  appear  to  me  to  constitute  a  direct  violation  of  these  acquired  rights. 

In  the  first  place,  I  will  speak  of  the  Portuguese  Delegation's  amendment  (1),  which 
aims  at  restricting  internationalisation — I  do  not  know  why — to  waterways  with  a  na- 
vigable depth  of  three  feet.  I  do  not  know  whether  Portuguese  feet  are  large  or  small ; — 
I  imagine  they  are  very  small  in  view  of  the  elegance  of  that  nation,  and  I  do  not  know 
on  what  the  Portuguese  Delegate  bases  this  definition.  With  regard  to  the  Hungarian 
amendment,  which  includes  the  British  and  Italian  limitations,  not  to  mention  a  num- 
ber of  others — a  whole  page  of  them — this  amendment  appears  to  me  to  have  the  dis- 
advantage of  being  absolutely  opposed  to  the  existing  regime,  especially  having  regard 
to  the  navigation  acts  of  the  various  European  rivers.  I  am  not  referring  only  to  the 
regime  of  1815.  The  Italian  Delegation,  for  example,  proposes  to  exclude  from  the 
international  regime  any  waterway  navigable  from  the  sea,  not  only  if  it  cannot  be, 
but  also  if  it  actually  is  not,  used  for  navigation  for  a  period  of  at  least  150  days  annually. 
It  must  also  take  vessels  of  at  least  200  tons  whilst,  further,  the  Italian  Delegation 
does  not  admit  that  a  waterway  with  a  towing  path  can  be  of  international  concern. 

Again  the  British  Delegation,  does  not  admit  the  international  character  of  a  water- 
way which  at  the  present  time  is  not  open  to  ordinary  commercial  navigation  (2).  In 
spite  of  the  reactionary  reputation  which  they  bear,  the  diplomats  who  drafted  Ar- 
ticle 108  and  the  following  articles  of  the  Final  Act  of  1815  appear  to  me — I  regret  to 
tell  our  esteenced  colleagues — to  be  in  reality  far  more  liberal  than  the  Europeans 
of  the  twentieth  century.  I  need  merely  point  out  that  ordinary  commercial  naviga- 
tion, as  the  phrase  is  understood  by  some  to-day  (we  have  heard  the  statement  of 
M.  Bignami),  did  not  exist  in  1815.  For  example,  commercial  navigation  presupposes 
that  such  navigation  is  carried  on  by  the  upstream  State,  that  ports  equipped  adkoc  have 
been  created,  and  other  installations  provided,  without  which  ordinary  commercial 
navigation  cannot  exist.  Moreover,  in  1815  and  until  the  middle  of  the  century,  it 
was  rarely  possible  to  make  use  of  barges  of  200  tons  with  a  draught  of  3  feet  for  150  days 
of  the  year  on  the  rivers  defined  in  1815  as  international, — the  Rhine,  the  Danube, 
the  Po  and  the  Ticino.  Until  the  middle  of  the  19th  century  any  method  of  traction 
other  than  haulage  was  almost  unknown. 

These  amendments  would  introduce  into  the  future  definition  of  international 
rivers  a  new  principle  which  would  conflict  with  the  obligation  to  keep  in  a  state  of 
repair  the  bed  of  the  river  and  the  haulage  routes  formally  included  in  the  Treaty  of 
Vienna  in  1815,  and  in  subsequent  Treaties.  The  result  of  neglect  on  the  part  of  the 
downstream  State,  to  keep  up  the  channel  or  haulage  route  of  a  navigable  waterway 
as  far  as  the  frontier  of  the  upstream  State,  would  be  that,  through  the  fault  of  the  for- 
mer and  to  the  detriment  of  the  latter,  not  only  would  ordinary  commercial  navigation, 
which  is  claimed  as  a  minimum  by  the  British  Delegation,  disappear,  but  the  naviga- 
bility of  the  river  would  also  be  reduced  below  the  minimum  claimed  by  the  Portu- 
guese and  Italian  Delegations.  I  will  explain.  Everyone  knows  that,  even  on  a 
first-class  waterway,  the  result  of  not  dredging  a  sandbank  situated  at  a  certain  point 
may  be  that  navigation  is  rendered  impossible  even  for  barges  under  150  tons.  This 
has  been  experienced  recently  on  a  European  waterway  of  primary  importance.  If 
a  downstream  State  allowed  a  port  indispensable  to  navigation  to  fall  into  disrepair 
or  failed  to  throw  it  open,  the  limitative  clauses  suggested  by  the  Hungarian,  British 
and  Italian  Delegates  would  at  once  come  into  play.     The  chief  superiority  of  the 


(1)  The  text  of  the  Portuguese  amendment  reads  as  follows  : 

"After  the  words  naturally  accessible  in  the  first  line  of  Article  1,  paragraph  1,  insert  the  words 
for  vessels  drawing  at  least  three  jeet  of  water." 

(2)  The  text  of  the  British  amendment  reads  as  follows  : 

"Article  1,  paragraph  1,  line  \.  In  the  English  text,  after  sea  add  for  ordinary  commercial  navi- 
gation; in  the  French  text,  after  the  words  depuis  la  mer  add  the  words  d  la  navigation  commerciale 
ordinaire." 
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principles  adopted  in  1815,  as  also  of  the  definition  proposed  by  the  Commission  of 
Enquiry  at  Paris,  over  the  provisions  now  suggested  to  us — which  I  will  venture  to 
describe  as  measures  of  petty  strangulation — is  that  internationalisation  is  not  made 
dependent  upon  the  will  of  a  riparian  State,  but  upon  the  indisputable  natural 
characteristics  of  the  waterway, — in  other  words,  upon  that  degree  of  navigability  as 
far  as  the  sea  which  it  would  possess  provided  that — here  I  quote  the  wording  of  1815, 
which  is,  I  think,  much  better  than  that  proposed — the  works  necessary  to  remove  any 
obstacle  to  navigation  are  carried  out. 

The  Treaty  of  1815  is  not  all.  Switzerland,  for  example,  and  other  States  also,  is 
so  situated  that,  according  to  the  Treaty  of  Peace,  should  any  of  the  provisions  of  the 
Rhine  Convention  conflict  with  any  of  those  of  the  General  Convention,  the  latter 
would  prevail.  What  would  be  the  position  if  these  amendments  were  adopted  ?  At 
the  present  time  we  have  the  Rhine  Act,  which  is  of  a  fairly  liberal  nature,  though  it  is 
by  no  means  up-to-date,  but  the  spirit  of  this  treaty  is  diametrically  opposed  to  all 
these  amendments.  There  is  one  article  which  is  well  known  to  a  great  many  of  us, — 
Article  23  of  the  Act  of  1868.  It  reads  as  follows  : 

Articles  15  and  22  (of  the  Act  of  1868)  shall  notbe  applicable  to  vessels  of  a  capacity 
of  less  than  300  quintals  or  to  their  masters. 

I  have  asked  experts  here  present  what  300  quintals  of  that  date  amounted  to. 
They  tell  me  that  it  was  equal  to  15  tons. 

It  follows  therefore  that,  contrary  to  what  has  been  suggested  to-day,  it  was  stipu- 
lated at  that  time  that  vessels  of  a  capacity  of  15  tons  or  less  were  not  to  be  subjected 
to  the  conditions  of  Articles  15  and  22. 

Article  15  lays  down  that  : 

The  right  of  navigating  sailing  or  steam  vessels  upon  the  Rhine  from  Basle  to  the  open 
sea  shall  only  be  granted  to  persons  who  can  prove  that  they  have  received  from  the  Govern- 
ment of  the  riparian  State  an  order  permitting  them  to  navigate,  etc... 

Article  22  is  as  follows  : 

Before  a  vessel  may  undertake  its  first  voyage  upon  the  Rhine,  the  owner  or  master 
shall  provide  himself  with  a  certificate  proving  that  his  vessel  possesses  the  solidity  and  rig- 
ging necessary  for  navigation  upon  that  part  of  the  river  for  which  it  is  intended.  This 
certificate  or  order  shall  be  delivered. 

I  will  spare  you  further  extracts.  I  merely  wish  to  point  out  that  it  appears  from 
these  quotations  that  in  European  law  to-day,  amongst  other  articles,  there  is  one 
the  abolition  of  which  by  the  General  Convention  which  it  is  desired  to  enforce  will  be 
unanimously  opposed  by  the  riparian  States  of  the  Rhine.  Contrary  to  what  has  been 
proposed  to-day,  this  article  lays  down  that  not  only  will  we  accord  to  minor  naviga- 
tion the  same  privileges  which  we  accord  to  major  navigation,  but  we  will  actually 
adopt  a  more  liberal  policy  towards  the  former  than  towards  the  latter,  since  we  exempt  it 
from  the  preliminary  formalities  required  from  major  navigation.  Such  is  the  spirit 
of  1815,  and  I  think  it  is  the  right  spirit.  I  think  that  the  main  fact  to  be  deduced  from 
these  quotations  is  that,  unless  we  wish  to  produce  a  convention  which  cannot  be  accep- 
ted by  a  large  number  of  those  present,  we  shall  at  all  events  be  compelled  unanimously 
to  adopt,  as  a  minimum,  respect  for  existing  rights,  and  more  especially  respect  for  the 
principles  which  I  have  quoted,  and  which  are  in  complete  opposition  to  the  amend- 
ments  proposed  to-day. 

These  considerations  lead  me  to  ask  for  the  rejection  of  these  amendments,  and  also 
to  move  that  the  Conference  shall  consider  whether  the  definition  contained  in  the 
Green  Book  shall  be  extended. 

The  position  of  European  States  referred  to  in  the  Treaty  of  Peace  appears  to  me 
to  be  the  following  :  Unless  this  General  Convention  represents  for  them  an  advance 
upon  existing  navigation  acts  and  acquired  rights,  it  will  be  impossible  for  them  to 
sign  it. 

M.  TSANG-OU  (China;  speaking  in  French).— After  M.  Vallotton's  long  speech 
there  seems  no  need  for  me  to  speak.     I  will,  however,  claim  your  attention  for  a  few 
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minutes.  I  cannot  be  silent;  I  much  regret  that  I  shall  be  forced  to  speak  in  opposition 
to  the  views  expounded  by  the  Swiss  Delegate.  I  will  therefore  read  the  amendments 
submitted  by  the  Chinese  Delegation  : 

The  Chinese  Delegation  sees  no  objection  to  accepting  the  definition  as  laid  down  in 
Article  1,  paragraph  1,  should  the  Conference  decide  that  internationalisation  has  been  granted 
in  order  to  afford  access  to  the  sea  to  a  landlocked  State... 

On  that  point  I  think  I  agree  with  M.  Vallotton. 

...  In  this  case,  it  proposes  that  the  words  accessible  to  the  sea  be  substituted  for  the  words 
accessible  from  the  sea,  and  that  the  High  Contracting  Parties  shall  consist  only  of  the  ripa- 
rian States,  without  the  possibility  of  assimilating  the  non-riparian  States  with  the  riparian. 

If,  on  the  other  hand,  the  Conference  were  to  decide  that  the  system  of  internationalisation 
should  give  freedom  of  navigation  to  non-riparian  States,  the  Chinese  Delegation  is  of  opinion 
that  it  would  be  ne  essary  to  fix  a  certain  limit  to  the  tonnage  transported,  in  order  that 
the  navigation  of  non-riparian  States  should  not  injure  local  navigation,  or  else  that  a  deci- 
sion should  be  arrived  at  that  the  transport  of  imports  and  exports  shall  be  direct,  without 
transhipment  and  without  obstructing  the  establishment  of  public  towage  services  and 
other  forms  of  monopolised  haulage.  Both  these  cases  apply  to  international  rivers  of  limited 
concern,  that  is  to  say  to  those  of  which  the  High  Contracting  Parties  are  riparian  States, 
who  will  frame  their  agreements  in  accordance  with  the  principles  ol  the  present  Convention 
(particularly  5,  6,  7,  8,  19,  20,  etc.). 

With  regard  to  international  rivers  of  general  concern,  the  Chinese  Delegation  proposes 
to  indicate  them  in  a  table  attached  to  the  present  Convention,  the  provisions  of  which  apply 
wholly  to  them. 

Should  the  Conference  decide  that  the  definition  of  internationalisation  shall  apply  to 
international  rivers,  without  any  distinction  between  general  and  limited  concern,  the  dele- 
gation will  later  propose  certain  amendments. 

With  your  permission  I  will  now  proceed  to  give  you  some  explanation.  As  you 
know,  the  Chinese  Delegation  took  part  in  the  work  of  the  Commission  at  Paris.  I 
do  not  think,  therefore,  that  we  are  in  a  position  to  criticise  the  Green  Book.  There  is, 
however,  one  point  on  which  we  are  not  very  clear.  We  were  invited  to  take  part  in  this 
Conference  by  a  letter  from  the  League  of  Nations,  dated  September  20th.  To  this 
letter  was  attached  the  Resolution  adopted  by  the  Assembly  at  Geneva.  We  are  in- 
vited to  : 

(1)  Draw  up,  under  conditions  laid  down  in  the  Resolution  of  the  Council  of  to-day's  date, 
the  measures  which  may  be  taken  by  the  Members  of  the  League  in  fulfilment  of  that  part  of 
Article  23  (e)  of  the  Covenant  which  concerns  freedom  of  communications  and  transit,  as 
well  as  the  General  Conventions  on  the  international  regime  of  transit,  of  ports,  of  waterways 
and  of  railways  referred  to  in  Articles  338  and  379  of  the  Treaty  of  Versailles. 

2)  Determine,  under  the  same  conditions,  whether  the  measures  which  it  elaborates 
should  take  the  form  of  Draft  Conventions  to  be  ralified  by  the  Members  of  the  League  or  of 
recommendations  to  the  various  Governments,  or  of  Draft  Resolutions  to  be  adopted  by 
the  Assembly. 

There  is  one  small  point  upon  which  the  Chinese  Delegation  wishes  for  an  explana- 
tion. According  to  the  first  and  second  paragraphs  it  would  appear  that  there  were 
to  be  two  Conventions, — one  in  pursuance  of  Article  23  (e)  and  another  in  pursuance 
of  Article  338. 

There  is  no  jurist  in  the  Chinese  Delegation.  I  would  therefore  ask  whether  the 
Convention  to  be  concluded  between  the  Members  of  the  League  of  Nations  in  virtue 
of  Article  23  (e)  of  the  Covenant  is  to  be  the  same  from  the  point  of  view  of  the  advan- 
tages to  be  accorded  as  the  Convention  to  be  concluded  by  the  Members  of  the  League 
of  Nations  in  virtue  of  Article  338.  Moreover,  the  Chinese  Delegation  proposes 
that  a  list  of  rivers  of  general  international  concern  should  be  enumerated,  because  it 
contemplates  the  inclusion  of  all  rivers  which  have  become  international  in  virtue  either 
of  special  acts  or  of  the  Treaty  of  Versailles,  or  of  a  subsequent  agreement.  It  wishes 
to  replace  the  second  paragraph  of  the  definition  of  Article  1  by  an  enumeration.  If 
there  are  really  to  be  two  Conventions,  the  Chinese  Delegation  is  prepared  to  accept 
paragraph  1  of  Article  1  with  certain  minor  alterations,  so  that  where  it  takes  the  form 
of  a  recommendation  or  of  a  draft  convention,  the  advantages  derived  from  this  con- 
vention will  be  limited  to  riparian  States.     But  if  it  is  understood  that  there  is  to  be 
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only  one  Convention,  the  Chinese  Delegation  will  only  accept  Article  1,  paragraph  1, 
after  more  radical  alteration.  This  is  the  meaning  of  our  proposal.  The  delegation 
on  behalf  of  which  I  speak  would  be  glad  to  have  an  explanation  regarding  the  spirit 
of   this    Resolution. 

The  CHAIRMAN  (speaking  in  French). — I  think  that  the  Secretary-General  of  the 
Conference,  who  was  present  at  the  First  Assembly  of  the  League  of  Nations  at  Geneva, 
will  be  able  to  give  you  some  definite  explanation. 

M.  TSANG-OU  (China;  speaking  in  French).— As  I  was  not  present  at  the  discus- 
sions which  took  place  at  Geneva,  and  as  I  am  in  no  way  a  jurist,  I  venture  to  ask  for 
information  with  regard  to  what  took  place  during  the  first  Assembly  of  the  League 
of   Nations. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French). — I  am  no 
more  a  jurist  than  M.  Tsang-Ou,  and  the  only  advantage  I  have  over  him  is  that  I  was 
present  not  only  at  the  discussions  held  at  Paris  upon  this  subject,  but  also  at  those 
held  at  Geneva. 

In  the  first  place  I  would  point  out  to  M.  Tsang-Ou  that  his  excellent  memory  has 
somewhat  failed  him  on  this  occasion.  The  text  of  the  Resolution  which  appears 
to  astonish  him  is  exactly  the  same  as  that  of  the  Draft  Resolution  prepared  by  the 
Commission  of  Enquiry  at  Paris,  of  which  M.  Tsang-Ou  was  a  member,  and  which  was 
submitted  to  the  Council,  accepted  by  the  Council,  submitted  by  the  Council  to  the 
Assembly,  accepted  by  the  Assembly,  and  finally  completed  its  journey  by  being  once 
more  laid  before  M.  Tsang-Ou  in  his  capacity  as  Representative  of  the  Chinese  Govern- 
ment at  Barcelona. 

With  regard  to  the  subtle  complicated  problem  propounded  by  M.  Tsang-Ou,  its 
solution  is  quite  easy.  It  never  occurred  to  anybody  to  make,  on  the  same  subject,  two 
conventions  having  the  same  scope  of  application,  one  based  on  Articles  338  and  379 
of  the  Treaty  of  Versailles  and  the  other  drawn  up  by  the  same  persons  in  pursuance 
of  Article  23  (e)  of  the  Covenant.  What  attitude  could  have  been  adopted  by  the 
League  of  Nations  ?  The  League  was  confronted  with  two  different  texts,  referring 
to  the  same  subject,  but  coming  from  different  sources.  On  the  one  hand  there  were 
texts  of  the  Treaty  of  Peace,  Article  338,  dealing  with  the  Convention  upon  Navigable 
Waterways,  and  Article  379  dealing  with  Conventions  upon  Transit,  Navigable  Water- 
ways, Ports,  etc.;  on  the  other  hand  there  was  Article  23  of  the  Covenant,  which  did 
not  actually  specify  these  conventions,  but  referred  to  freedom  of  communications 
and  transit,  and  to  the  measures  to  be  taken  in  order  to  ensure  and  maintain  this  free- 
dom. The  League  of  Nations  was  faced  from  the  outset  with  the  necessity  of  accom- 
plishing these  different  tasks.  To  this  end,  on  the  proposal  of  the  Council,  it  convened 
this    Conference. 

With  regard  to  Articles  338  and  379,  definite  reference  could  be  made  to  conventions, 
as  definite  provision  had  been  made  for  them.  With  regard  to  Article  23  of  the  Cove- 
nant, the  scope  of  which  is  much  wider,  it  was  possible  to  take  the  view  that  conven- 
tions would  have  to  be  drawn  up  for  certain  questions,  whereas  recommendations  only 
were  suitable  for  others.  Indeed,  the  Commission  of  Enquiry  at  Paris  anticipated 
that,  in  regard  to  ports,  no  definite  conclusion  would  be  arrived  at,  but  that  a  draft 
resolution  was  all  that  could  be  expected.  This  is  why  there  are  two  different  texts, — ■ 
one  much  more  definite,  dealing  with  Articles  338  and  379  of  the  Treaty  of  Versailles; 
and  the  other,  much  wider  in  scope  and  allowing  more  latitude,  bearing  upon  Article 
23  of  the  Covenant.  So  far  as  I  know,  however,  it  has  never  occurred  to  anyone  that 
two  different  texts  should  be  drawn  up,  one  in  pursuance  of  Articles  338  and  379  and  the 
other  in  pursuance  of  Article  is3  of  the  Covenant.  As  the  sources  from  which  authority 
was  derived  were  different,  we  were  obliged  to  make  two  paragraphs,  one  detailed 
and  precise  and  the  other  in  more  general  terms;  but  the  idea  in  each  was  the  same. 

M.  TSANG-OU  (China;  speaking  in  French). — I  am  very  grateful  to  the  Secretary- 
General  for  his  explanation.  It  does  not,  however,  prevent  me  from  feeling  some 
hesitation  when  I  read  the  two  paragraphs. 
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The  text  of  the  second  paragraph  is  as  follows  :  To  determine  under  the  same  condi- 
tions whether  the.  measures... — there  the  word  measures  is  used — ...should  take  the  form 
of  Draft  Conventions  to  be  ratified  by  Members  of  the  League  or  of  recommendations  to 
the  various  Governments... 

In  the  other  paragraph,  on  the  other  hand,  the  word  conventions  is  used.  Thus 
on  one  occasion  the  word  measures,  on  the  other  occasion  the  word  conventions,  is  used. 
My  French  is  not  perfect,  and  I  am  therefore  not  quite  sure  what  is  meant;  that  is  why 
I  am  asking  for  an  explanation. 

In  submitting  my  amendments  I  am  compelled  to  have  due  regard  to  the  definition. 
I  am  glad  to  learn  that  there  is  to  be  one  convention  only,  and  I  am  convinced  that  the 
wording  is  correct,  but  that  I  have  not  fully  understood  it. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  should  like  to  substantiate  the 
explanation  given  by  the  Secretary- General  by  pointing  out  that  the  Committee  of 
Jurists,  which  was  called  upon  to  investigate  this  question,  unanimously  agreed  that 
one  convention,  and  one  only,  was  intended.  The  Convention  which  the  Barcelona 
Conference  is  to  draw  up  is  that  referred  to  in  the  articles  of  the  Treaty  of  Versailles. 

I  will  now  briefly  summarise  the  main  points  of  the  discussions  which  have  taken 
place  during  the  last  few  days  in  this  Committee  upon  Navigable  Waterways.  The 
cleavage  which  has  appeared  is  one  rather  of  form  than  of  principle.  Discussion  is 
concentrated  upon  the  meaning  of  certain  words  rather  than  upon  the  principle  of  the 
question  at  issue.  Misunderstanding  arises  from  the  meaning  to  be  attached  to  the 
expression  international  river.  In  the  minds  of  a  certain  number  of  delegates  this 
expression  is  equivalent  to  internationalised  river,  in  other  words,  a  river  over  which 
the  riparian  States  possess  no  rights,  and  the  conditions  upon  which  may  therefore 
be  compared  with  the  high  seas,  since  everyone  has  the  right  to  navigate  freely  upon 
it.  Other  delegations,  amongst  them  that  of  Chile,  prefer  the  definition  of  such  rivers 
laid  down  by  international  law — that  is  to  say  rivers  which  cross  or  separate  the  ter- 
ritory of  several  States — unaccompanied  by  any  conditions  with  regard  to  the  cha- 
racteristics of  such  rivers — in  other  words,  the  rights  which  riparian  States  may  exercise 
over  them. 

Our  discussions  would  progress  more  rapidly  if,  instead  of  arguing  on  the  expres- 
sions international  river  and  internationalised  river,  we  went  to  the  root  of  the  matter. 
It  would  be  better  to  endeavour  to  ascertain  what  rights  riparian  States  possess  upon 
the  rivers  which  cross  or  separate  their  territories,  and  what  rights  non-riparian  States 
have  in  respect  to  the  same  rivers.  When  we  have  decided  whether  the  rights  of 
riparian  and  those  of  non-riparian  States  should  be  identical  and  equal  in  regard  to 
navigation,  we  should  proceed  to  make  distinctions  between  certain  classes  of  rivers. 
As  I  have  already  had  occasion  to  remark,  rivers  could  be  divided  into  two  or  three 
categories.  When  this  question  has  been  discussed,  the  considerable  differences  of 
opinion  which  are  now  apparent  will  disappear,  and  it  will  be  much  easier  to  come  to 
an  agreement. 

ADMIRAL  PRICA  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  was 
rather  surprised  to  find  that  the  debate  on  Article  1  of  this  Convention  began  with  the 
discussion  concerning  the  tributaries  of  international  waterways.  I  wondered  whether 
a  greater  degree  of  importance  was  attached  to  such  tributaries  than  to  national  rivers 
flowing  directly  into  the  sea.  Is  our  river,  the  Morava,  with  its  10  kilometres  of 
navigable  length,  more  important  from  the  point  of  view  of  world-navigation  and 
trade,  than  such  rivers  as  the  Mississippi,  the  Nile,  the  Yang-Tse-Kiang  and  the  Seine? 
I  think  it  would  be  much  better  to  follow  the  natural  order  and  to  have  considered 
first  of  all  national  rivers  flowing  into  the  sea,  than  national  tributaries  flowing 
into  international  rivers.  But  I  must  defend  the  principles  set  forth  in  Article  1  of 
the  Convention,  including  paragraph  b). 

I  will  be  brief.  A  national  waterway  is  an  absolute  necessity  for  a  riparian  State 
which  has  no  other  means  of  affording  protection  to  and  developing  its  own  shipping 
in  the  midst  of  world  competition.  It  is  precisely  a  State  of  this  kind  which  will  be 
exposed  on  international  rivers  to  unlimited  competition,  and  its  only  means  of  pre- 
serving its  autonomy  and  independence  will  be  through  national  tributaries  of  the 
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principal  river.  M.  Georges  Kaeckenbeeck,  a  Member  of  the  Legal  Section  of  the 
League  of  Nations,  has  been  good  enough  to  present  me  with  a  pamphlet  entitled  Inter- 
national Rivers.  I  have  read  part  of  it,  and  I  will  venture  to  read  you  the  first  para- 
graph of  the  introduction,  which  is  as  follows  : 

A  navigable  river,  which  lies  wholly  in  the  territory  of  one  State,  is  described  as  national. 
Such  a  river  forms  part  of  the  territory  and  is,  according  to  general  opinion  and  practice, 
subject  to  the  exclusive  control  of  the  territorial  Power. 

I  hope  that  this  definition  will  also  be  applied  to  national  tributaries  of  interna- 
tional rivers.  I  do  not  think  I  have  anything  else  to  add.  I  would  merely  repeat 
that,  in  this  matter,  I  am  defending  the  text  of  the  Draft  Convention,  and  that  I  shall 
be  very  glad  if  it  is  preserved  intact. 


M.  SEELIGER  (Germany;  speaking  in  French).  —  You  will  admit  that  for  those 
who  did  not  take  part  in  drawing  up  the  Draft  Convention  contained  in  the  Green 
Book,  it  is  at  times  difficult  to  understand  the  meaning  of  words,  and  to  follow  discus- 
sions based  entirely  upon  this  text.  However,  the  discussion  which  has  taken  place 
yesterday  and  to-day  has  thrown  a  good  deal  of  light  upon  the  bearing  of  that  part 
of  Article  1  which  we  are  now  discussing.  In  my  view  two  points  have  been  clearly 
established  : 

1.  As  General  Mance  has  pointed  out,  we  must  distinguish  between  the  regime 
which  is  to  be  applied  to  a  certain  number  of  rivers  and  the  administration  of  these 
rivers.  By  regime  we  must  understand  the  whole  body  of  principles  which  are  to 
govern  navigation,  whereas  administration  covers  all  measures  necessary  for  the 
management  of  such  rivers  and  everything  connected  therewith. 

2.  The  word  international  applies  to  a  river  placed  under  a  strong  international 
administration,  withdrawn  from  the  authority  of  riparian  States  and  handed  over 
entirely  to  an  international  commission.  This  term  applies  to  a  river  to  which  it  is 
desired  to  apply  all  the  rules  laid  down  in  the  articles  of  the  Convention.  Rivers  are 
called  international  inasmuch  as  several  States  undertake  to  apply  these  rules  to  them. 

In  my  opinion  these  two  points,  which  have  been  established,  are  of  the  utmost 
importance.  The  essential  point  in  my  opinion  is  the  definition  contained  in  Article  1. 
I  think  that  you  will  find  therein  the  reason  why  M.  Chargueraud  is  no  longer  satisfied 
with  this  definition.  It  is  drawn  up  solely  from  the  technical  and  legal  aspects.  After 
reading  it  and  realising  that  all  the  rules  which  follow  are  to  be  applied  to  rivers  coming 
within  this  definition,  we  wonder  whether  all  rivers  which  satisfy  the  conditions  of 
this  technical  and  legal  definition  are  actually  to  be  subjected  to  the  provisions  which 
follow. 

It  appears  to  me  that  another  aspect  should  have  been  considered, — the  economic 
aspect.  In  defining  the  rivers  to  which  it  is  desired  to  apply  the  regime  in  question 
we  must  not  concern  ourselves  solely  with  the  technical  and  legal  characteristics;  we 
must  also  take  the  economic  features  into  account.  I  see  that  M.  Vallotton  is  signi- 
fying his  disagreement.  Unfortunately  I  feel  bound  to  take  this  view,  and  I  think 
that  it  coincides  with  that  of  M.  Chargueraud,  who  also  queried  the  importance  pos- 
sessed by  these  rivers.  If  we  wish  to  make  a  satisfaction  definition,  something  must 
be  added;  we  must  make  what  I  would  call  an  economic  definition.  How  is  it  to  be 
done?  That  is  the  task  of  this  Committee.  I  said  yesterday  that  certain  considera- 
tions must  be  borne  in  mind.  The  river  must  be  of  use  to  navigation  in  order  to  be 
of  sufficient  importance  to  induce  such  a  large  number  of  States  to  pledge  themselves 
to  renounce  certain  rights,  and  to  undertake  a  number  of  obligations.  I  am  in  agree- 
ment with  the  Italian  and  British  Delegations,  for  at  bottom  their  amendments  are 
governed  by  the  same  idea  :  it  is  essential  that  a  river  should  be  of  use  to  navigation. 
How  is  this  to  be  expressed?  It  is  very  easy  to  say  that  it  must  suffice  for  ordinary 
commercial  navigation  or  for  normal  navigation.  A  formula  remains  to  be  found, 
and  it  is  our  business  to  find  it.  Such  a  river  must  be  used  extensively  for  navigation; 
secause  it  is  necessary  to  internationalise  a  river,  there  is  no  occasion  for  so  many 
States  to  bind  themselves  by  a  solemn  convention  if  the  river  in  question  only  takes 
small  craft.  It  is  also  quite  possible  to  conceive  the  existence  of  great  rivers  upon 
wihch  there  is  no  navigation. 
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We  must  therefore  add  to  the  definition  the  idea  that  the  river  must  be  used  more 
or  less  extensively  for  navigation.  It  is  a  far  cry  to  the  Congress  of  Vienna.  Railways 
have  been  constructed,  much  progress  has  been  effected  in  technical  matters,  espe- 
cially in  the  utilisation  of  rivers  for  the  production  of  hydraulic  power.  To-day  it 
is  an  open  question  whether  many  rivers  would  not  be  of  more  use  to  man  if  they  were 
employed  for  purposes  other  than  navigation.  Would  you  internationalise  a  river 
for  the  purposes  of  navigation,  simply  because  it  fits  your  definition,  and  in  spite  of 
the  fact  that  it  would  be  more  useful  to  mankind  if  employed  for  the  production  of 
hydraulic  power?  It  may  be  lost  to  navigation,  but  its  hydraulic  power  will  enable 
you  to  run  electric  railways  upon  which  transport  traffic  may  be  carried  on  more 
cheaply  than  by  water.  This  should  be  indicated  in  the  definition.  It  is  an  economic 
detail;  perhaps  this  assembly,  which  includes  such  an  array  of  experts,  will  discover 
other  points.  The  definition  must  be  drawn  up  in  such  a  way  that  rivers  of  the  kind 
to  which  I  have  referred  would  not  be  internationalised,  for  freedom  of  navigation 
cannot  be  granted  upon  many  rivers  which  are  used  for  the  purpose  of  producing 
hydraulic  power.  This  should  be  specified.  An  economic  element  must  therefore 
be  included  in  the  definition,  if  a  satisfactory  result  is  to  be  obtained.  When  this  has 
been  accomplished  I  think  we  can  abandon  the  method  of  enumeration. 

How  are  you  to  proceed?  That  is  for  you  to  decide.  I  think  that  this  task  of 
drafting  might  be  entrusted  to  a  sub-committee  when  the  members  of  the  Committee 
have  given  their  opinions.  The  result  would  be  more  speedy  than  if  we  were  to  continue 
the  discussion. 

The  CHAIRMAN  (speaking  in  French).  —  We  can  either  form  a  sub-committee 
or  proceed  at  once  to  consider  each  paragraph  of  the  article. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  A  sub- 
committee could  meet  to-morrow  morning. 

M.  VALLOTTON  (Switzerland ;  speaking  in  French).  —  In  principle  I  am  in  favour 
of  sub-committees,  but  there  is  one  question  which  can  only  be  dealt  with  by  the  Com- 
mittee itself,  and  that  is  the  question  whether  the  principle  of  respect  for  acquired 
rights  is  to  be  recognised  or  not.  This  is  a  question  of  principle  in  regard  to  which 
a  sub-committee  cannot  take  a  decision. 

The  CHAIRMAN  (speaking  in  French). —  Subject  to  the  approval  of  the  Committee, 
would  you  agree  to  the  examination  of  this  question  by  a  sub-committee? 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  am  afraid  that  it  is  a 
case  of  non  possumus.  for  certain  delegations  at  any  rate. 

M.  HOSTIE  (speaking  in  French).  —  I  should  like  to  point  out  to  the  Swiss  Delegate 
that  our  Convention  contains  an  article — which  he  knows,  since  he  helped  to  draw 
it  up — dealing  with  acquired  rights  (1).  All  questions  of  this  nature  should  be  dis- 
cussed in  connection  with  that  article. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  The  argument  of  my  dis- 
tinguished colleague,  M.  Hostie,  does  not  appear  to  me  conclusive.  It  only  deals  with 
part  of  the  question.  The  article  to  which  he  refers  is  drawn  up  in  such  away — I  am 
neither  approving  nor  criticising  it,  I  am  merely  stating  a  fact- — that  the  text  which 
we  should  adopt  here  would  ipso  facto  take  its  place,  and  that  I  cannot  admit. 

The  CHAIRMAN  (speaking  in  French).  —  You  desire  the  Committee  to  come 
to  a  decision  upon  the  question  of  principle  which  you  have  raised,  namely,  whether 
acquired  rights  are  to  be  respected. 


(1)  Article  17. 
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M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  In  my  opinion  that  is 
essential.  No  compromise  is  possible  in  this  matter.  No  half  measures  are  possible. 
If  some  delegations  agree  that  rights  must  be  left  untouched  as  they  stand,  their  wishes 
must  be  borne  in  mind.  If  the  majority  of  this  Committee  decides  that  acquired 
rights  need  not  be  respected,  each  member  will  be  free  to  act  as  he  thinks  fit. 


M.  BIGNAMI  (Italy;  speaking  in  French).  —  What  is  the  meaning  of  these  words 
acquired  rights?  M.  Vallotton  spoke  of  the  Treaty  of  Vienna  and  of  the  Po  and  of  the 
Ticino.  1  do  not  think  that  any  mention  is  made  of  the  Ticino  in  the  Treaty  of  Vienna. 
With  regard  to  the  Po,  M.  Vallotton  referred  to  it  in  an  article  written  by  him  in  1913, 
in  which  he  said  :  The  Congress  of  Vienna  succeeded  in  working  out  a  series  of  interna- 
tional regulations  for  the  Rhine  and  its  tributaries...  A  similar  arrangement  was  also 
contemplated  for  the  Po...,  but  there  is  no  longer  any  question  of  such  an  arrangement  for 
the  Po,  and,  to  be  brief,  the  Rhine  is  the  only  Swiss  river  which  is  open  to  navigation. 

I  should  like  to  know  what  is  meant  by  acquired  rights.  As  I  have  already  pointed 
out,  the  Treaty  of  Vienna  was  concluded  a  century  ago,  when  conditions  were  quite 
different.  I  shall  speak  only  of  Italy.  Is  it  fair  to  refer  to  the  Treaty  of  Vienna  ? 
At  that  time,  in  the  northern  part  of  Italy  the  Po  separated  Lombardy  and  Venetia, 
which  then  belonged  to  Austria,  from  the  territory  subject  to  the  Holy  See, — the 
Duchies  of  Modena,  Parma  and  Piacenza,  and  crossed  Piedmont;  the  basin  of  the  Po 
separated  Piedmont  from  Lombardy. 

In  virtue  of  these  same  acquired  rights,  therefore,  Italy, — whose  son  I  am  proud 
to  be,  as  each  one  of  us  here  to-day  is  proud  to  belong  to  his  own  country, — -Italy,  which 
has  struggled  for  a  century  to  gain  her  liberty  and  independence,  would  have  to  recog- 
nise a  treaty,  concluded  a  century  ago,  when  we  were  still  divided  and  under  a 
foreign  yoke;  and  that  we  neither  can  nor  ought  to  accept.  It  is  contrary  to  the  very 
principles  of  humanity,  for  there  is  one  duty  which  comes  before  all  else,  and  that  is 
the  duty  of  each  one  of  us  to  defend  the  dignity  of  his  own  country.  We  cannot  accept 
this  principle  of  acquired  rights.  We  are  prepared  to  discuss  the  future, — we  will  devote 
due  consideration  to  technical  and  legal  points,  but  only  in  the  light  of  conditions 
prevailing  in  the  world  to-day. 


M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  There  is  no  question  of 
the  Po  or  of  the  Ticino;  it  is  a  general  question  of  principle.  M.  Bignami  may  set  his 
mind  at  rest.  The  Italian  and  Swiss  Governments  will  readily  come  to  an  understand- 
ing, but  the  question  of  principle  far  exceeds  the  relative  importance  of  our  local 
interests.  The  question  is,  whether  we  draw  up  a  convention  based  on  respect  for 
existing  rights,  or  not.  I  think  that  we  must  face  this  question.  If  M.  Bignami's 
view  is  correct,  he  will  have  all  the  guarantees  that  he  requires,  since  he  assures  us 
that  there  is  not  sufficient  ground  for  internationalisation;  if  his  view  is  adopted,  he 
will  obtain  all  that  he  desires. 


The  CHAIRMAN  (speaking  in  French).  —  The  situation  is  now  quite  clear,  and 
I  will  ask  all  Members  of  the  Committee  to  make  up  their  minds.  Will  those  raise 
their  hands  who  wish,  after  having  heard  the  French  Delegation,  to  enter  upon  a 
detailed  examination  of  Article  1,  whilst  dealing  at  the  same  time  with  the  question 
of  acquired  rights? 


M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  What  I  opposed  was 
merely  the  submission  of  this  question  to  a  sub-committee.  This  was  the  only  point 
on  which  there  was  a  difference  of  opinion  amongst  us. 


M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  I  support  M.  Va'lotton's 
proposal;  we  are  in  a  similar  position. 
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The  CHAIRMAN  (speaking  in  French).  —  The  Committee  is  in  favour  of  pro- 
ceeding to-morrow  to  consider  Article  1,  after  hearing  the  views  of  the  French  Dele- 
gate (1). 

The  meeting  adjourned  at  7.55  p.m. 


( 1 )  The  amendment  of  the  French  Delegation  reads  as  follows  : 

"In  applying  the  present  Convention,  the  following  are  declared  to  be  waterways  of  international 
concern   : 

"1.  Waterways  or  parts  of  waterways,  natural  or  artificial,  included  in  the  list  attached  as  an 
Annex  to  the  present  Convention,  as  well  as  those  which  may  subsequently  be  added  either  in  virtue 
of  unilateral  declarations  on  the  part  of  States  under  whose  sovereignty  or  authority  these  waterways 
or  parts  of  waterways  are  situated,  or  of  agreements  concluded  with  the  consent  in  particular  of  these 
States. 

"These  waterways  shall  be  deemed  to  be  of  general  (international)  concern; 

"2.  Rivers  which,  in  that  part  of  their  course  which  is  naturally  navigable,  divide  or  cross  different 
States.    These  waterways  shall  be  deemed  to  be  of  common  (international)  concern." 

Further  the  French  Delegation  proposes  a  new  Article  1  (a),  the  text  of  which  is  as  follows  : 

"Waterways  of  general  concern  shall  be  subjected  to  the  terms  of  the  present  Convention,  of 
which  all  the  signatory  States  may  avail  themselves;  further,  if  necessary,  in  virtue  of  special  agree- 
ments or  treaties,  these  waterways  shall  be  subjected  to  the  provisions  of  a  navigation  act,  valid 
only  between  the  States  which  concluded  such  act. 

"In  no  case  may  the  provisions  of  such  navigation  act  be  considered  by  any  of  the  States  which 
are  not  parties  to  it  to  be  at  variance  with  those  of  the  present  Convention. 

"The  riparian  States  of  a  waterway  of  common  concern  undertake  to  regulate  by  common  agree- 
ment all  matters  connected  with  the  use  of  such  a  waterway. 

"Any  arrangements  which  they  may  conclude  for  this  purpose  shall,  as  far  as  possible,  be  in  con- 
formity with  the  principles  set  forth  in  the  present  Convention. 

"States  other  than  those  which  have  concluded  such  arrangements  may,  however,  only  avail 
themselves  thereof  in  so  far  as  the  latter  States  may  have  decided." 


FIFTH  MEETING  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Friday,  April  1st,  1921,  at  3.30  p.m.) 


DISCUSSION  OF  ARTICLE  1  (CONTD.)  —  DISCUSSION  OF  ARTICLE  2  — DISCUSSION  OF  ARTICLE  8 
—  POSTPONEMENT  OF  DISCUSSION  OF  ARTICLE  4  —  DISCUSSION  OF  ARTICLE  5  —  DISCUSSION 
OF   ARTICLE  6. 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

DISCUSSION  OF  ARTICLE  1  (Contd.) 

The  CHAIRMAN  (speaking  in  French). — I  wish  to  introduce  M.  Detceuf,  Chief 
Engineer  of  French  Bridges  and  Roads;  he  will  replace  M.  Chargueraud,  whose  absence 
we  all  so  much  regret.  The  Committee  will  have  great  pleasure  in  listening  to  his 
remarks  on  Article  1  on  the  subject  of  the  system  of  definition  and  that  of  enumeration. 
I  call  upon  him  to  speak. 

M.  DETCEUF  (France;  speaking  in  French). — I  should  like  first  of  all  to  thank  the 
Committee  most  warmly  for  the  sentiments  of  sympathy  and  esteem  which  it  has  mani- 
fested towards  my  chief,  M.  Chargueraud,  whom  it  is  specially  qualified  to  appreciate. 
I  hope  that  before  long  M.  Chargueraud  will  be  able  to  resume  his  work  in  the  interna- 
tional commissions. 

I  find  a  certain  difficulty  to-day  in  making  an  exact  statement  of  the  views  which 
M.  Chargueraud  outlined  at  the  last  plenary  meeting.  I  have  only  just  arrived,  and 
have  hardly  been  able  to  see  him.  I  would  request  a  short  respite  in  order  to  get  some 
idea  both  of  the  texts  which  have  been  handed  to  me  and  of  the  general  opinion  with 
regard  to  the  subject.  It  would  appear,  however,  that  there  has  been  a  certain  amount 
of  misunderstanding  respecting  some  of  the  views  expressed  by  M.  Chargueraud.  I 
have  not  gathered,  either  from  the  conversations  which  I  have  had  with  him  or  from  the 
perusal  of  the  texts,  that  he  expressed  the  view  that  a  list  should  be  established  of 
the  rivers  coming  under  the  terms  of  our  Convention.  His  statement  may  be  divided 
into  two  parts.  He  deals  first  with  the  rivers  which  he  characterises  as  of  general 
concern,  which  are,  as  a  rule,  those  on  which  non-riparian  States  are  represented ;  and 
then  with  international  rivers  which  he  characterises  as  of  common  concern,  and  with 
regard  to  which  he  is  of  opinion  that  the  riparians  alone  should  carry  on  negotiations  be- 
tween themselves. ,  For  international  rivers  of  general  concern,  on  which  all  the  non- 
riparians  have  rights,  an  exhaustive  list  may  be  established  simply  by  means  of  an  exam- 
ination of  the  Treaties  of  Peace;  a  list  of  rivers  of  common  concern  cannot,  on  the 
other  hand,  be  obtained  by  means  of  a  simple  enumeration, — it  must  be  drawn  up  on 
the  basis  of  a  definition  and  of  previously  determined  rules.  The  difference  between 
these  two  classes  of  rivers  to  which  the  Convention  would  apply  is,  then,  that,  for  the 
former,  non-riparian  States  would  possess  certain  rights  over  them,  whilst  for  the  latter, 
riparian  States  alone  would  have  a  kind  of  common  contract  established  on  the  basis 
of  our  Convention,  any  rights  which  might  be  stipulated  for  non-riparians,  such  as,  for 
instance,  freedom  of  navigation,  being  exercised  on  occasion  through  the  medium  of  one 
of  the  riparian  States.  That  is,  in  outline,  what  I  have  gathered  from  the  texts  and  form 
conversations  I  have  had.     I  must  apologise  for  not  being  more  definite  and  for  not 
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laying  a  scheme  before  you  to-day;  I  shall  require  a  few  more  hours  of  reflection 
before  proceeding  further  with  the  statement  which  I  have  to  make. 

M.  PIERRARD  (Belgium;  speaking  in  French). — If  the  Belgian  Delegation  has 
not  hitherto  taken  any  share  in  the  discussion,  it  is  because  it  has  not  proposed  any 
amendment  to  Article  1  of  the  Green  Book;  it  had  therefore  none  to  defend,  and  has 
been  content  to  listen  very  attentively  and  with  the  greatest  interest  to  the  learned  dis- 
courses— learned  from  both  the  legal  and  technical  points  of  view — which  have 
been  made  before  this  assembly.  After  such  erudite  digressions,  I  have  some  hesitation 
in  speaking  myself,  for  what  I  have  to  say  is  of  an  infinitely  more  simple  —  perhaps  more 
banal — character.  However,  my  hesitation  will  not  last  long,  for  my  speech  will  be  a 
short  one. 

In  listening  to  the  debates  which  have  taken  place  during  the  last  three  days,  I 
have  seemed  in  a  way  to  live  over  again  those  which  took  place  in  the  Plenary  Transit 
Committee.  There  has  been  much  talk  of  freedom  and  equality,  and  these  qualities 
have  been  much  begarlanded;  but  beneath  the  garlands  I  can  divine  on  the  part  of 
many  of  the  delegations  anxieties  which  bear  only  too  national  a  character.  I  also 
could  make  allusions  to  freedom  and  equality,  but  I  will  refrain.  In  my  country  the 
children  sing  a  ditty  at  school  :  "Freedom  to  conquer  the  world  need  not  trouble  to 
call  here."  If  I  speak,  it  is  rather  with  a  selfish  aim.  I  have  heard  it  said  that,  side 
by  side  with  the  obligations  imposed  on  the  riparians  of  rivers  which  are  treated  as 
international,  no  corresponding  privileges  and  rights  are  accorded  to  these  riparians 
in  respect  of  the  foreigners  who  will  use  their  waterways.  But  I  say  that  such 
privileges  are  accorded,  and  that  is  why  I  am  speaking  now.  We  in  Belgium,  where 
the  greatest  freedom  exists  on  waterways,  are  desirous,  when  we  visit  other  countries, 
of  being  met  with  similar  privileges.  Thus  you  see  that  the  sacrifices  which  each  one 
makes  at  home  are  countered  by  privileges  abroad.  In  the  end,  therefore,  it  is  egoism 
which  is  prompting  my  words. 

It  is  on  the  basis  of  these  views  that  the  Belgian  Delegation  is  opposed  to  the  sys- 
tem of  enumeration.     It  supports  the  view  that  the  rivers  which  will  be  subjected  to 
the  regime  now  under  discussion  should  be  established  by  means  of  a  definition,  such 
definition  including,  as  it  should,  any  example  which  may  present  itself,  and  eliminating 
precisely  any  too  particular  advantages  which  the  different  countries  might  hope  to 
find  in  the  system  of  enumeration.     Obviously,  there  is  no  rule  without  an  exception ; 
it  is  even  said  that  the  exception  proves  the  rule,  but  what  we  should  like  to  avoid  is 
for  the  exception  to  become  the  rule  itself.    That  is  the  reason  for  which  1  myself 
consider  it  to  be  of  great  importance  for  the  Conference  to  find  a  general  definition 
which  shall  be  all-embracing.     The  Green  Book  gave  us  satisfaction.     M.  Seeliger,  the 
German  Delegate,  opened  up  a  rather  more  extensive  horizon  when  he  suggested  the 
introduction  into  this  definition  of  economic  considerations.     No  doubt  there  is  some- 
thing to  be  said  for  it,  but  I  will  say  at  once  that  what  I  fear  is  that  it  will  be  impossible 
to  find  the  true  definition  in  that  direction.     I  do  not  see  what  criterion  can  be  set  up 
for  the  economic  importance  attaching  to  a  river.     It  has  already  been  said  that  cer- 
tain small  rivers  or  canals  will  be  used  by  vessels  with  a  carrying  capacity  of  100  or 
200  tons,  whilst  larger  streams  may  only  be  used  by  small  craft  hardly  carrying  any 
cargo  at  all.     It  is  here,  I  think,  that  the  difficulty  will  arise. 

I  was  also  struck  by  a  remark  of  the  Swiss  Delegate  on  the  subject  of  the  main- 
tenance of  acquired  rights.  I  am  not  a  lawyer,  and  I  appeal  to  those  of  our  colleagues 
here  who  are  professors  or  distinguished  lawyers.  I  would  ask  them  whether  the  Green 
Book  Draft  does  not  contain  an  article — Article  25 — stating  that  the  Convention  may 
be  denounced  after  a  certain  period, — ten  years,  I  think.  If  this  Convention  were  to 
make  tabula  rasa  of  all  previous  treaties  and  conventions,  should  we  not,  after  a  lapse 
of  ten  years,  find  ourselves  face  to  face  with  a  void  ?  I  am  aware  that  my  friend  M.  Hos- 
tie  has  told  me  that  there  is  an  article  which  provides  for  the  maintenance  of  treaties 
stipulating  greater  facilities,  but  will  this  article  come  into  play  here  ?  I  would  draw 
your  attention  to  the  following  point.  If  it  happened  that  for  some  reason  or  another 
our  Convention  disappeared  through  being  denounced  by  the  requisite  number  of  States, 
what  would  become  of  the  treaties  the  destruction  of  which  we  are  contemplating 
to-day  ? 
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I  will  end  on  the  leit-motiv  on  which  I  began.  The  Belgian  Delegation  will  vote  for 
the  text  which  appears  to  it  the  widest  and  most  liberal, — if  the  Japanese  draft,  which 
up  till  now  seems  to  me  the  most  liberal  of  those  which  have  been  submitted,  were  ap- 
proved by  the  assembly,  then  the  Belgian  Delegation  would  vote  for  it.  Failing  this 
text,  which  will  perhaps  not  obtain  a  sufficient  majority,  we  shall  vote  for  the  one  which 
appears  to  us  the  most  liberal,  reserving  the  right  to  refrain  from  voting  altogether 
should  the  text  submitted  give  us  the  impression  of  being  the  outcome  of  too  narrow 
views. 

M.  VALENTINI  (Italy;  speaking  in  French). — May  I  add  a  few  considerations  to 
those  already  adduced  here  by  previous  speakers, — in  particular  by  M.  Bignami  on 
behalf  of  the  Italian  Delegation, — in  order  to  emphasise  the  necessity  of  completing 
the  definition  contained  in  Article  1  by  means  of  some  more  exact  definition  of  the  qual- 
ities of  those  streams  which  have  really  the  right  to  be  regarded  as  international  ? 

M.  Seeliger  reminded  us  very  appropriately  that  to  the  economic  and  technical  consid- 
erations which  did  not  fail  to  inspire  the  Green  Book  Commission  of  Enquiry,  should 
be  added  considerations  of  an  economic  nature;  whilst  he  also  rightly  observed  that 
since  1815,  the  date  of  the  Treaty  of  Vienna,  a  number  of  important  events  have  hap- 
pened which  must  be  taken  into  account.  In  addition  to  the  historical  and  political 
events  recalled  by  M.  Bignami,  events  which  in  certain  countries — for  example  Italy- — 
have  brought  about  a  radical  change  in  the  situation  by  making  null  and  void  the 
contents  of  the  Treaty  of  Vienna,  he  described  the  invention  of  railways  as  an  economic 
factor  which  revolutionised  the  whole  world.  Thus,  after  the  establishment  of  railways, 
inland  navigation,  which  formerly  had  only  ordinary  routes  with  which  to  compete,  fell 
into  such  a  state  of  decay  that  there  were  many  who  thought  it  could  never  recover. 
But  it  has  revived,  and  this  on  account  of  its  most  valuable  features, — the  minute  pro- 
portion of  motive  power  necessary  for  the  haulage  of  steam-vessels,  and  the  possibility 
of  utilising  craft  of  ever-increasing  carrying  capacity.  From  the  beginning  of  the 
nineteenth  century  all  the  different  countries  exerted  themselves  to  increase  the  size 
of  their  vessels  with  a  view  to  transporting  bulky,  heavy  and  cumbersome  merchandise, 
the  very  small  intrinsic  value  of  which  necessitates  reducing  the  cost  of  transport  to 
a   minimum. 

The  invention  of  railways  was  followed  by  the  discovery  of  steam  navigation,  due 
to  the  genius  of  Robert  Fulton,  who  in  1812 — that  is  to  say,  at  the  very  moment  when 
the  events  leading  up  to  the  Treaty  of  Vienna  were  germinating, — succeeded  in  setting 
in  motion  the  first  steamship — the  Clermont — on  the  Hudson,  near  New  York.  Fur- 
ther, the  development  of  the  metal  and  mechanical  industries,  which  allowed  of  the 
substitution  of  metal  for  wood  in  vessels,  and  of  metal  for  stonework  in  river  works, 
rendered  possible  the  construction  of  metal  ships  of  dimensions  hitherto  unheard-of, 
the  cargo  of  a  single  vessel  becoming  equivalent  to  that  of  one  or  several  railway 
trains,  not  to  mention  the  facilities  which  then  became  available  for  the  utilisation  of 
a  factor  of  the  greatest  importance  in  the  construction  and  upkeep  of  navigable  water- 
ways, namely,  dredgers.  Moreover,  it  was  only  the  progress  in  mechanical  construc- 
tion which,  as  you  are  well  aware,  allowed  of  the  canalisation  of  waterways;  whilst  the 
year  1834  saw  the  birth  of  those  marvels  of  workmanship  mechanical  weirs — monuments 
to  the  genius  of  the  experts  of  many  countries,  particularly  of  France. 

From  1815  onwards,  effort  was  concentrated  in  every  country  upon  the  possibility 
of  enlarging  increasingly  the  dimensions  of  vessels  for  inland  navigation, — in  particular 
their  draught,  (and,  in  consequence,  their  anchorages),  which  constitutes  the  capital 
factor  in  inland  navigation.  It  must  not.  be  forgotten  that  the  deeper  the  draught  the 
smaller  the  motive  power  required, — a  consideration  of  great  importance  to  navigation 
in  the  ascent  of  a  river  from  the  sea,  that  is  to  say,  navigation  against  the  current; 
ami  it  is  this  navigation  which  contributes  in  the  greatest  measure  to  the  transport 
of  sea-borne  traffic  to  the  interior  of  a  continent.  In  fine,  the  last  century  witnessed 
universal  rivalry  in  the  enlargement  of  navigable  waterways;  where  this  was  not 
possible,  waterways  were  left  deserted,  and  were  finally  abandoned  or  even  abolished. 
Italy  was  driven  during  the  last  century  to  fight  for  independence  and  union,  and 
it  is  therefore  only  recently  that  she  has  been  able  to  devote  attention  to  her  own 
waterways.     M.  Bignami  has  already  told  you  how,  before  the  Great  War,  a  programme 
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had  been  laid  down  for  the  enlargement  of  Italian  waterways,  with  the  aid  of  the  expe- 
rience of  other  European  countries,  especially  of  France  and  Germany.  Italy  decided 
to  enlarge  her  waterways  to  a  degree  which  should  render  them  accessible  to  vessels 
of  600  or  even  1,000  tons  on  main  waterways,  and  300  tons  on  auxiliary  waterways; 
for  it  was  recognised  that  the  waterways  already  existing  were  so  restricted  in  size  as 
to  have  lost  all  economic  and  commercial  value.  Notwithstanding  the  considerable 
difficulties  of  the  moment,  the  work  begun  during  the  war  and  partially  completed  over 
the  route  Venice-Milan  has  now  been  resumed. 

The  conclusion  to  be  drawn  from  the  facts  which  I  have  had  the  honour  to  state 
before  the  Conference,  is  that  in  the  definition  of  international  waterways  it  is  impos- 
sible to  ignore  the  factor  which  speaks  the  loudest  as  to  the  economic  value  of  any  given 
waterway, — that  is  to  say,  the  carrying  capacity  of  the  vessels, — in  a  word,  tonnage. 
Tonnage  may  vary  in  different  countries,  but  it  can  never  fall  to  zero;  that  would  be 
equivalent  to  admitting  that  the  volume  of  traffic  over  the  waterways  to  be  internation- 
alised may  be  so  small  that  vessels  navigate  in  ballast,  thus  reverting  to  their  condi- 
tion during  the  last  century,  before  the  coming  of  railways. 

I  venture  to  hope  that  the  eminent  specialists  in  the  various  branches  of  technical, 
economic  and  legal  sciences  who  are  here  assembled,  may  be  successful  in  coming  to  an 
agreement  with  regard  to  the  determination  of  the  minimum  limit  practicable  in  fixing 
the  main  factor,  the  economic  value  of  a  waterway  to  be  defined  as  international,  that 
is  to  say,  the  minimum  practicable  limit  of  carrying  capacity  for  vessels. 

M.  VALLOTTON  (Switzerland;  speaking  in  French). — I  should  like  simply  to  draw 
the  attention  of  the  assembly  to  the  fact  that  the  Swiss  Delegation,  which  is  as  anxious 
as  are,  1  think,  all  the  others  to  bring  our  labours  to  a  satisfactory  conclusion,  has  endea- 
voured to  find  a  formula  which,  whilst  no  doubt  far  from  perfect,  has  as  its  object  the 
amalgamation  of  some  of  the  views  expressed  by  the  authors  of  the  various  amend- 
ments (1). 

1  should  like  in  the  first  place  to  explain  the  reason  which  led  us  to  substitute  for 
the  words  in  the  Green  Book  definition,  naturally  accessible  from  the  sea,  the  words 
naturally  navigable  as  far  as  the  open  sea,  in  paragraph  1.  The  object  of  the  change  is 
two-fold ;  firstly,  it  appeared  that  the  word  accessible  had  perhaps  not  conveyed  with 
sufficient  clearness  to  certain  delegations  the  fact  that  in  a  convention  on  navigable 
waterways  it  has  the  meaning  of  navigable.  The  idea  in  the  Green  Book  had  been  to 
reassure  those  who  were  apprehensive  lest  international  waterways  flowing  through 
new  regions  should  be  utilised  for  rafting  or  for  navigation  by  means  of  boats  suitable 
for  carrying  past  portages,  and  so  on.  By  this  means,  and  by  defining,  as  we  do 
further  on,  what  is  intended  by  the  word  navigability,  we  aimed  at  not  only  allaying 
any  misgivings  felt  by  those  who  will  sign  this  Convention,  but  also  at  avoiding  later 
for  our  successors  any  argument  on  the  subject  of  the  words  accessible  from  the  sea. 
There  is  yet  another  ground  for  employing  this  expression,  and  this  we  endeavoured  to 
demonstrate  yesterday  :  that  it  is  always  well  when  creating  a  new  work  to  endeavour 


(1)  The  text  of  the  Swiss  amendment  reads  as  follows  :  — 

"The  Swiss  Delegation  proposes,  in  the  interests  of  conciliation,  first,  to  substitute  in  paragraph  1 
the  words  navigable  as  far  as  the  open  sea  for  the  words  accessible  from  the  sea;  and,  secondly,  to  make 
it  clear  that  only  watercourses  capable  of  being  used  for  the  transport  of  goods  and  persons  should  be 
regarded  as  being  of  international  concern  by  definition. 

"They  therefore  propose  that  paragraph  1  of  Article  1  should  be  given  the  following  form  : 

"1 .  All  parts  which  are  naturally  navigable  as  far  as  the  open  sea,  of  a  waterway  which,  in  its  course 
naturally  navigable  as  far  as  the  open  sea,  separates  or  crosses  different  States;  and  also  all  parts, 
naturally  navigable  as  far  as  the  open  sea,  of  any  waterway  which  connects  with  the  sea  a  waterway 
included  in  the  above  definition. 

"For  the  purpose  of  the  above  definition  it  is  understood  : 

"(a)  That  in  the  absence  of  a  provision  to  the  contrary  in  the  Act  of  Navigation,  navigability  de- 
pends on  the  extent  to  which  it  is  possible  to  transport  goods  or  persons  over  the  channel  when  duly 
maintained; 

"(b)  That  the  possibility  of  transhipment...  (and  so  on  to  the  end  of  paragraph  1  as  in  the  present 
text).'* 

2.  In  the  second  paragraph  of  Article  1,  the  Swiss  Delegation  proposes  the  following  amendment :  — 

"In  order  to  take  count  of  the  Netherlands  proposal,  and  to  avoid  infringing  existing  Treaty  rights 
by  the  present  Convention,  insert  the  following  words  at  the  beginning  of  this  paragraph  :  — 

"Waterways,  the  navigation  of  which  has  been  declared  free,  either  in  virtue  of  the  Final  Act  of 
Vienna  of  June  9th,  1815,  or  by  some  special  Navigation  Act...  (the  existing  paragraph  2  to  follow 
this  sentence)." 
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to  prove  its  intimate  connection  with  earlier  work;  that,  surely,  is  the  spirit,  too,  of 
the  League  of  Nations  itself. 

The  wording  navigable  as  jar  as  the  sea,  or  navigable  as  jar  as  the  open  sea,  is  one  which 
has  a  history,  as  you  are  aware.  First  employed  in  1814  in  the  Treaty  of  Paris  in  the 
following  form  (1)  :  ...navigation  of  the  Rhine  from  the  point  where  it  becomes  navigable 
unto  the  sea  and  vice  versa...,  this  formula  gave  rise  to  a  celebrated  controversy,  which 
terminated  in  an  agreement  expressed  in  the  exact  wording  of  the  Convention  of  1831. 

The  Convention  of  Mannheim  of  1868  (Rhine  Navigation  Act)  substitutes  for  the 
words  as  far  as  the  sea  the  words  as  far  as  the  open  sea  (2),  in  order  to  indicate  clearly 
that  the  maritime  State  at  the  mouth  of  a  river  could  not  by  any  possibility  have  the 
right  of  establishing  a  kind  of  impassable  watertight  barrier  between  river  and  sea 
navigation,  but  that,  indeed,  these  two  means  of  communication  should  in  the  very 
nature  of  things  find  a  point  of  junction, — a  point  of  mutual  assistance,  if  I  may  use 
the  term. 

It  is  better  to  keep  to  texts  possessing  a  history, — which  have  their  Prazedenzfalle, 
as  the  Germans  say, — and  Article  1  of  the  Rhine  Convention  seems  to  me  an  excellent 
model  in  this  respect.  It  speaks  of  navigation  which  attains  the  open  sea,  and  then  it 
adds  :  it  shall  be  free  for  the  transport  of  goods  and  passengers.  This  would  appear  to  us 
to  allay  the  misgivings  of  the  Italian  Delegation  particularly,  because  it  is  evident 
I  hat  this  navigation  which  claims  rights,  which  claims  freedom  for  the  flag,  can  only  be 
navigation  for  the  transport  of  passengers  and  goods.  It  must  exclude  rafting,  except 
where  there  exist  navigation  acts  to  the  contrary — as  in  the  case  of  the  Rhine — which 
must  be  safeguarded,  and  it  affords  the  detailed  touches  which  have  been  called  for  by 
various  amendments.  1  venture  to  say  that  the  text  appears  to  me  infinitely  superior 
to  that  proposed  by  the  British  Delegation,  the  conception  of  the  degree  of  economic 
importance  being,  as  M.  Valentini  stated  clearly  just  now,  of  the  most  dangerous  in  a 
convention  of  this  kind.  Italy  has  shown  that  her  system  of  navigable  waterways  has 
suffered  neglect  as  a  result  of  circumstances  over  which  she  had  no  control.  Exactly; 
we  recognise  the  fact ;  but  it  was  the  fault  of  other  Governments.  Before  the  union,  the 
waterways  system  of  Italy  was  completely  neglected.  On  the  Rhine,  as  M.  Valentini 
observed  just  now,  we  have  seen  this  happen  :  the  regular  steam-navigation  service 
plying  as  far  as  Basle  in  the  middle  of  the  nineteenth  century,  a  service  which  at  that 
time  was  of  considerable  importance,  disappeared  as  a  result  of  the  coming  of  railways. 
If  there  had  been  at  the  time  a  convention  for  the  Rhine  dealing  with  commercial 
traffic, — ordinary  commercial  navigation,— the  riparians  of  the  waterway  which  were 
concerned  in  the  elimination  of  the  international  character  of  the  Rhine  would  have 
pleaded,  text  in  hand,  that  the  Rhine  was  not  an  international  river;  and  I  do  not 
think  that  I  shall  be  teaching  anything  to  our  colleagues  of  the  German  Delegation 
when  I  recall  the  fact  that,  at  the  time  when  Switzerland  demanded  her  former  rights, 
at  the  beginning  of  the  twentieth  century,  it  was  Germany  who  contended  that  it  was 
a  case  of  Versuchsfahrten,  on  the  ground  that  by  allowing  our  rights  to  lapse  we  had 
allowed  them  to  suffer  extinction.  If  at  that  time  the  Convention  of  the  Rhine  had 
contained  the  clause  which  the  British  Delegation  proposes  to  insert,  I  admit  that  our 
legal  position  would  not  have  been  a  favourable  one. 

I  do  trust  that  the  Conference  will  not  commit  an  error  of  this  kind.  That  is  the 
reason  for  which  we  have  brought  forward  a  text  based  on  the  experience  of  the  Rhine 
Convention,  whilst,  in  order  to  give  satisfaction  to  the  Italian  Delegation, — which  ap- 
peared apprehensive  lest  the  other  riparian  of  a  waterway  in  which  she  is  interested 
should  claim  privileges  resulting  from  works  going  beyond  the  sphere  of  ordinary 
works  of  upkeep,  which  the  riparian  alone  may  be  bound  to  carry  out, — our  intention 
is  to  define  the  conditions  for  navigation  to  which  a  State  has  a  right, — that  is,  the 
navigability  which  results  from  the  ordinary  work  of  upkeep  and  not  from  works  of 
improvement  resulting  in  an  increase  of  the  natural  capacity  for  output  of  the 
waterway.  This  is  a  point  upon  which  I  believe  it  will  be  well  not  to  allow  any 
doubt.  The  States  here  assembled  must  pledge  themselves  simply  to  this  normal 
upkeep.     No  State  should  have  the  right,  under  colour  of  freedom  for  the  flag,  to 


(1)  Treaty  of  Paris  of  1814,  Article  V. 

(2)  Convention  of  Mannheim  (1868),  Article  1. 
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enjoy  the  benefit,  without  untying  its  purse-strings,  of  costly  works  of  improvement 
over  and  above  such  normal  upkeep, — such  regularisation,  which,  on  the  Rhine  amongsl 
others — and  throughout  the  ages — has  been  considered  as  part  of  the  ordinary  work 
of  upkeep. 

These  are  the  reasons  which  have  led  us  to  propose  these  amendments  to  Article  1, 
having  in  view  the  reconciliation  of  the  different  opinions  expressed,  as  far  as  would 
appear  just  and  fair.  In  paragraph  2  we  have  endeavoured  to  find  a  form  of  words 
which  should  satisfy  the  anxiety  felt  by  the  delegations  of  the  Netherlands,  ol  Belgium 
and  of  our  own  country — and  I  imagine  ot  others  as  well — not  to  expose  themselves 
to  the  risk  of  witnessing,  as  a  result  of  new  measures,  as  a  result  of  the  substitution  oi 
a  convention  for  the  former  legal  status,  the  disappearance  of  those  rights  in  respect 
of  international  navigation  which  have  already  been  acquired. 

M.  BIGNAMI  (Italy;  speaking  in  French).— I  will  not  enter  upon  an  examination 
of  the  amendments  submitted  by  the  Swiss  Delegation,  but  I  notice  that  M.  Vallotton 
has  not  made  any  mention  of  the  last  part  of  his  amendment,  which  speaks  of  water- 
ways, the  navigation  of  which  has  been  declared  free,  either  in  virtue  of  the  Final  Act  of 
Vienna  of  June  9th,  1815,  or  by  some  special  navigation  act...  I  must  declare  with  all 
the  power  at  my  command  that  the  Italian  Government  has  sent  a  delegation  here  to 
collaborate  in  drawing  up  a  convention  which  shall  be  of  general  utility,  and  that 
Italy  does  not  feel  it  part  of  her  duty  to  lend  herself  to  the  support  of  any  injustice, — 
and  an  injustice  it  would  be  to  revert  once  more  to  the  Treaty  of  Vienna.  I  have 
to  inform  the  Conference  that  Italy  and  her  representatives  will  not  sign  a  convention 
which  is  based  in  any  respect  upon  the  Treaty  of  Vienna.  Even  if  we  ourselves  signed 
such  a  Convention,  the  Italian  Government,  the  Italian  Chamber,  would  not  ratify  it. 
In  our  opinion  there  does  not  exist  at  the  present  time  any  free  people  which  could 
plead  an  instrument  such  as  that  of  Vienna,  which  established  the  power  of  Austria- 
Hungary  over  Italy.  Once  again  I  repeat,  Italy  will  not  sign  a  convention  which  tends 
in  any  way  to  revert  to  the  Act  of  Vienna.  I  desire  that  my  statement  may  appear 
in  the  reeords  ot  the  meeting. 

The  CHAIRMAN  (speaking  in  French). — Certainly. 

M.  SEELIGER  (Germany;  speaking  in  French). — I  do  not  know  whether  I  under- 
stood aright  M.  Vallotton's  remarks  on  the  subject  of  Germany's  former  policy  with 
regard  to  Switzerland  and  the  navigation  of  the  Rhine,  but  I  should  like  to  make  two 
observations.  In  the  first  place,  navigation  on  the  Rhine  has  never  been  impeded  as 
regards  Switzerland.  As  a  proof  of  this,  before  the  war  the  volume  of  traffic  to  Basle 
increased  considerably,  the  tonnage  attaining  15,000  tons  in  1909  and  100,000  tons  in 
1913.  The  second  point  to  which  1  should  like  to  call  attention  is  that  Switzerland 
was  not  a  signatory  of  the  convention  of  Mannheim,  and  was  therefore  not  a  member 
of  the   Rhine  Commission. 

M.  VALLOTTON  (Switzerland ;  speaking  in  French). — Of  course  that  is  one  ver- 
sion of  the  story. 

M.  WINIARSKI  (Poland;  speaking  in  French). — Acting  upon  the  formal  instruc- 
tions which  I  have  received  from  my  Government,  I  hereby  declare  my  approval  of 
the  observations  of  the  Italian  Delegate  on  the  subject  of  the  Treaty  of  Vienna. 

M.  POPESCO  (Roumania;  speaking  in  French). — I  declare  on  behalf  of  the  Roum- 
anian Delegation  that  our  country  is  in  complete  agreement  with  the  view  stated 
by  the  Italian  Delegate;  I  ask  that  this  statement  should  appear  in  the  records  of  the 
meeting. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French). — I  had  not  intended  to  speak, 
but,  as  the  discussion  is  re-opened,  I  will  submit  a  few  observations. 

In  reading  the  Commission  of  Enquiry's  Report  on  the  Draft  General  Convention,  it 
is  noticeable  that  a  discussion  took  place  in  Paris  on  the  same  lines  on  the  subject  of 
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Article  1, — that  is  to  say,  on  the  question  as  to  which  waterways  should  be  considered 
international.  At  Paris  a  formula  and  a  definition  were  at  least  agreed  upon,  and 
although  M.  Chargueraud  is  wishful  to  abandon  it,  I  consider  this  definition  to  be  a  pos- 
sible and  acceptable  solution  of  this  difficult  problem.  I  second  the  reasons  which 
M.  Vallotton  has  so  ably  set  forth;  I  need  not  return  to  them. 

As  I  had  occasion  to  observe  at  the  outset  of  the  discussion,  the  question  of  choosing 
between  a  definition  and  an  enumeration  of  international  waterways  is  merely  one  of 
form,  but  the  main  question  is,  none  the  less,  to  agree  on  the  international  regime, 
and  upon  the  features  which  a  waterway  must  possess  and  the  condition?  which  it  must 
fulfil  in  order  to  be  considered  as  of  international  concern.  This  amounts  to  a  search 
for  a  criterion,  and,  if  we  succeed  in  finding  one,  we  shall  in  so  doing  have  actually  set 
up  the  definition;  the  enumeration  will  then,  as  General  Mance  very  justly  observed, 
have  become  unnecessary. 

What  is  it  which  determines  the  character  and  the  international  standing  of  a  water- 
way ?  Not  only  the  technical  conditions  of  navigability,  and  the  legal  and  political 
fact  that  the  waterway  forms  the  frontier  of,  or  flows  through,  more  than  one  State,  but 
also  the  general  geographical  position,  and  the  degree  of  culture  and  the  density  of  the 
population  in  the  territory  passed  through,  as  well  as  the  stage  of  development  reached 
by  industry  and  agriculture,  the  conditions  of  other  routes  of  communication, — in 
particular  of  the  railways, — and  the  interest  possessed  by  commerce  in  utilising  any 
given  waterway.  It  is  precisely  that  which  M.  Seeliger  noted  at  the  last  meeting; 
besides  the  technical  and  legal  factors,  the  economic  factor  must  be  duly  recognised. 
I  am  in  complete  agreement  with  M.  Seeliger  on  this  point, — I  am  only  wondering 
how  to  express  this  economic  factor  in  the  definition  to  be  made.  M.  Pierrard  has 
already  recognised  this  to  be  a  task  of  extreme  difficulty. 

1  would  venture,  further,  to  draw  the  attention  of  the  Committee  to  the  fact  that 
any  decisions  taken  hitherto  with  regard  to  international  rivers  of  general  concern, 
by  means  of  international  instruments,  have  been  limited  to  Europe.  The  Congress 
of  Vienna,  the  Congress  of  Berlin  and  the  respective  Treaties  which  issued  from  them, 
as  also  the  Treaties  of  Peace,  do  not  supply  any  ruling  as  regards  the  other  rivers  of  the 
world.  But  here  we  are  called  upon  to  deal  with  all  the  rivers  of  the  world.  That  is 
the  difficulty.  The  Treaties  of  Peace  recognised  the  international  character  of  various 
European  rivers,  and  laid  down  principles  for  the  management  of  them.  These  provi- 
sions were  conceived  to  a  certain  extent  under  the  influence  of  the  outcome  of  the  war. 
We  now  find  ourselves  under  the  necessity  of  laying  down  an  international  regime  for 
various  rivers  in  other  parts  of  the  world,  without  injury  to  the  interests  of  anyone. 
The  difficulty  is  aggravated  by  the  fact  that  certain  States,  such  as  the  United  States 
of  North  America,  are  not  Members  of  the  League  of  Nations. 

I  have  said  that  I  consider  the  system  of  definition  as  a  possible  and  an  acceptable 
one,  and  the  last  remark  which  I  have  made  goes,  in  my  opinion,  to  confirm  this  view. 
But  the  question  whether  the  Green  Book  definition  corresponds  with  the  views  of  the 
large  majority  of  the  Members  of  the  League  of  Nationsis  quite  different.  Although  the 
various  amendments  submitted  have  brought  to  light  differing  points  of  view,  I  yet  do 
not  notice  the  differences  in  principle  which  have  been  mentioned  here  and  qualified 
as  irreconcilable. 

The  Czecho-Slovak  Delegation  would  accept  the  text  of  Article  1  if  it  Were  amended 
on  the  lines  of  M.  Chargueraud' s  proposal,  and  if  it  took  into  consideration  the  view 
expressed  by  the  Swiss  Delegate  at  the  last  meeting  and  again  to-day.  In  order 
to  arrive  at  a  successful  conclusion  by  finding  a  solution  which  will  perhaps  give 
satisfaction  to  all  the  members  of  the  Committee,  I  propose  that  the  points  which 
have  been  raised  should  be  referred  to  a  sub-committee,  with  the  task  of  submitting 
to  the  Committee  a  text  which  should  take  into  consideration  all  the  different  views 
as  far  as  possible. 

M.  SCASSI  (Greece;  speaking  in  French). — Certaindelegationshavemanifestedsome 
anxiety  with  regard  to  the  respect  due  to  acquired  rights.  The  principle  which  de- 
crees respect  for  acquired  rights  is  a  universal  one;  it  is  therefore  unnecessary  to  discuss 
it.  The  non-retrospective  character  of  laws  is  another  universally  accepted  principle. 
We  are  here  to  create  and  not  to  abolish.     We  ought  to  take  into  account  our  heritage 
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from  the  past,  and,  more  than  all,  the  rights  already  consecrated  by  use.  This  follows, 
iiK  identally,  from  the  very  terms  of  Article  23  of  the  Covenant,  which  has  given  us 
a  mandate  to  assure  freedom  of  communications  and  transit.  We  have  not  to  create 
that  freedom  from  the  beginning;  in  great  measure  it  already  existed.  That  which  is 
must  be  respected. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).— It  has  been  pointed  out  to 
me  that  I  did  not  furnish  any  explanation  with  regard  to  the  second  part  of  my  amend- 
ment, which  deals  with  a  question  of  particular  interest  to  the  Netherlands  and  other 
delegations, — that  of  the  relation  between  the  present  Convention  and  previous  rights. 
1  have  the  honour  to  propose  that  the  examination  of  this  question  be  postponed  until 
the  time  comes  to  deal  with  Article  17.  I  would  ask  M.  Bignami  and  the  authors  of 
the  other  amendments  to  consent,  in  the  common  interest,  to  do  that  which  the  Swiss 
Delegation  is  prepared  to  do, — to  withdraw  their  amendments,  and  also  to  vote  for  the 
retention  of  Article  1  in  its  Green  Book  form.     I  make  this  proposal  conditionally. 

M.  ALVAREZ  (Chile;  speaking  in  French). — I  reserve  the  right  to  speak  more 
fully,  when  the  time  comes,  on  the  question  of  acquired  rights,  of  which  passing  men- 
tion has  been  made  more  than  once,  but  I  should  like  to  say  now  that,  in  my  opinion,in- 
ternational  law  does  not  admit  any  acquired  rights. 

M.  SCASSI  (Greece;  speaking  in  French). — But  then  what  is  a  convention,  a  treaty  . 

The  CHAIRMAN  (speaking  in  French). — We  have  studied  most  carefully  the  ques- 
tions which  were  referred  to  us  for  examination.  The  Committee  will  join  with  me 
in  noting  that  one  important  point  has  been  achieved,- — instead  of  using  the  words 
international  waterways,  as  employed  in  the  Green  Book,  the  Committee  unanimously 
prefers  the  use  of  the  words  waterways  of  international  concern.  That  is  an  unlooked-for 
result  of  eight  hours  of  discussion. 

The  Officers  of  the  Conference  have  considered  the  proposal  made  by  M.  Muller  to 
appoint  a  sub-committee, — a  suggestion  which  I  did  not  like  to  take  the  initiative  of 
making.  Onedelegation  having  manifested  a  desire  for  it,  the  Officers  of  the  Conference 
supported  the  idea  and  set  themselves  to  constitute  a  sub-committee,  in  designating 
the  members  of  which  allowance  has  been  made  for  considerations  both  of  a  technical 
and  of  a  geographical  nature.  It  appeared  advisable  that  the  membership  of  this 
committee,  whilst  not  too  numerous,  should  yet  not  err  in  the  contrary  respect ;  a  happy 
medium  had  to  be  found.  The  following  names  are  put  forward  by  the  Officers  of  the 
Conference  :  MM:  Muller,  Tsang-Ou,  Vallotton,  Mance,  Montarroyos,  Bignami.  Admiral 
Prica,  Dr  Reinhardt,  MM.  Kasama,  Hussein  Khan-Alai,d'Andrade,  Alvarez,  Seeliger, 
Lely,  Detoeuf  and  Scassi.     As  no-one  else  wishes  to  speak,  this  is  agreed. 


DISCUSSION  OF  ARTICLE  2 

The  CHAIRMAN  (speaking  in  French).  —  We  pass  to  the  discussion  of  Article  2, 
which  reads  as  follows  : 

Free  Exercise  of  Navigation. 

Subject  to  the  provisions  contained  in  Articles  4,  14  and  16,  each  of  the  High  Contracting 
Parties  shall  accord  the  free  practice  of  navigation  to  the  vessels  flying  the  flag  of  any  one  of 
the  other  High  Contracting  Parties  on  those  parts  of  waterways  specified  above  which  may 
be  situated  under  its  sovereignty  or  authority. 

M.  LELY  (Netherlands;  speaking  in  French).- — It  is  proposed  by  the  Delegation  of 
the  Netherlands  to  re-draft  Article2,in  order  that  free  exercise  of  navigation  may  be 
admitted  not  only  on  waterways  considered  as  international,  but  on  all  waterways. 
As  I  observed  in  the  plenary  meeting  (1),  the  object  to  be  attained,  in  conformity  with 

(1)  See  p.  8. 
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the  terms  of  Article  23  of  the  Covenant,  is  the  guarantee  and  maintenance  of  freedom 
of  communications;  and  this  should  take  the  form  of  a  clause  in  the  Convention  itself 
instead  of  that  of  a  mere  recommendation,  as  proposed  by  the  second  paragraph  of  the 
draft  Preamble.  I  do  not  see  anything  to  prevent  free  navigation  on  waterways  be- 
coming a  reality  for  every  nation,  as  much  as  free  circulation  on  roads.  We  should 
need  much  persuasion  to  believe  that  this  freedom  consists  merely  in  equal  treat- 
ment for  all  flags,  and  that  each  State  retains  its  liberty  to  make  stipulations,  pro- 
vided only  it  does  not  draw  a  distinction  between  the  subjects,  property  and  flags  of  the 
different  States,  including  the  State  under  whose  sovereignty  or  authority  the  water- 
way is  situated.  All  vessels  and  so  forth,  shall  be  treated  on  a  footing  of  perfect 
equality. 

The  following  is  the  text  of  our  amendment  : 

Subject  to  the  provisions  contained  in  Articles  4  and  16,  each  of  the  High  Contracting 
Parties  shall  accord  the  free  practice  of  commercial  navigation  to  vessels  flying  the  flag  of 
any  one  of  the  other  High  Contracting  Parties,  on  all  the  waterways  situated  underits sove- 
reignty or  authority. 

The  CHAIRMAN  (speaking  in  French). — :  This  is  a  question  of  considerable  impor- 
tance, and  in  order  to  simplify  the  discussion,  I  think  that  the  Committee  should  keep 
within  the  limits  of  the  idea  expressed  by  M.  Lely, — that  is  to  say,  the  principle  of 
free  navigation  on  all  rivers. 

M.  LELY  (Netherlands;  speaking  in  French).  — ■  On  all  waterways. 

The  CHAIRMAN  (speaking in  French).  —  Yes.  It  would  be  well  if  any  delegations 
holding  a  directly  contrary  view— if  there  be  any  such-  -would  state  their  objections 
to  the  adoption  of  this  idea.  The  question  is  very  simple.  The  Delegation  of  the 
Netherlands  proposed  to  extend  freedom  of  navigation  to  all  waterways  whatever  their 
geographical  features;  this  includes,  of  course,  national  waterways. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  If  there  is  a  country  which 
can  accept  this  proposal  it  is  certainly  Brazil,  which  has  already  freely  opened  up  its 
national  rivers  to  navigation.  If  a  clause  were  inserted  in  Article  2  decreeing  that  all 
waterways  shall  be  opened  up  freely  to  navigation,  we  should  no  longer  need  a  defini- 
tion, or  a  preamble,  or,  indeed,  anything  at  all.  Let  us  therefore  omit  the  Preamble, 
Article  1  and  the  beginning  of  Article  2. 

M.  LELY  (Netherlands;  speaking  in  French).  —  I  do  not  agree  with  the  Brazilian 
Delegate.  My  amendment  only  implies  that  navigation  shall  be  free  on  all  water- 
ways. The  same  must  be  done  for  waterways  as  has  been  done  for  roads  in  connection 
with  motor  traffic. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  The  explanation  given  by 
the  Delegate  of  the  Netherlands  is  most  significant.  He  asks  us  to  open  up  all  water- 
ways to  free  navigation,  and  he  then  tells  us  that  an  enquiry  must  be  made  as  to  which 
are  international  waterways.  It  seems  to  me  that  if  we  endeavour  to  define  interna- 
tional waterways,  it  is  precisely  with  the  object  of  indicating  which  waterways  are  to  be 
open  to  free  navigation.  The  sole  object  of  definition  appears  to  me  to  be  to  apply 
freedom  of  communication  to  these  waterways,  in  virtue  of  Article  23.  If  all  water- 
ways are  opened  to  international  navigation,  I  fail  to  see  the  necessity  of  making  a  dis- 
tinction between  national  and  international  waterways,  since  the  provisions  of  Article  23 
will  be  at  once  applied  to  every  waterway  without  distinction.  The  aim  of  our  Conven- 
tion is  to  make  it  possible  to  navigate  on  waterways  as  you  walk  on  roads.  I  am  not 
quite  clear  as  to  the  other  object  which  the  Netherlands  Delegate  has  in  view;  for  im- 
part, I  see  only  one  goal, — that  of  free  navigation. 

International  rivers  are  subject  to  the  terms  of  certain  Conventions.  If  we  admit 
the  existence  of  these  Conventions,  we  are  saying  that  rivers  which  possess  a  special 
navigation  act  shall  retain  that  act.  If,  as  the  Czecho-Slovak  Delegate  has  very  j  ustly  ob  - 
served,  we  institute  a  newregime  for  rivers  which  hitherto  have  not  b  een  sub  j  ect  to  any  navi- 
gation act,  we  should  seek  this  regime  from  other  sources  than  the  spirit  inspiring  the  maj  o- 
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rityof  existing  navigation  acts;  for  nearly  all  these  acts,  with  the  exception  of  those  of 
America  and  the  Act  of  Berlin,— which  is  one  of  the  most  liberal, — -are  more  or  less  per- 
meated with  the  military  spirit.  As  the  Italian  Delegate  remarked  just  now,  the  Treaty 
of  Vienna  has  this  serious  defect,  although,  thanks  to  a  German  whose  name  escapes 
me  for  the  moment,  it  proved  an  occasion  for  the  adoption  of  the  principles  of  free 
navigation.  This  being  so,  should  we  not  keep  before  us  that  new  spirit  of  which  the 
Czecho-Slovak  Delegate  spoke?  We  must  not  fall  into  the  old  groove  of  former  naviga- 
tion acts,  and  in  order  to  avoid  doing  this  we  must  hold  before  vis  the  principle  of  free- 
dom of  navigation.  As  for  conditions  of  secondary  importance,  such  as  those  resulting 
from  the  ordinary  methods  of  navigation,  these  come  within  the  scope  of  the  Conven- 
tion. By  adopting  the  proposal  of  the  Netherlands  Delegate  to  open  all  waterways 
to  free  navigation,  we  should  be  obliged  to  allow  to  international  navigation  entry  to 
all  waterways,  and,  in  consequence,  1  see  no  necessity  for  definition,  enumeration  or 
anything  else. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  The  proposal  of  the  Netherlands 
Delegate  to  extend  freedom  of  navigation  to  national  rivers  is  of  the  greatest  im- 
portance, but  I  much  fear  that  the  States  concerned  will  not  be  disposed  to  accept 
it.  Public  opinion  must  be  prepared  by  stages.  The  first  stage  would  be  the  accep- 
tance of  the  proposal  which  I  submitted  yesterday,  the  object  of  which  is  to  res 
trict  the  Barcelona  Conference  to  the  passing  of  a  recommendation  to  the  effect  that 
each  State  should  itself  declare  its  own  rivers  open  to  navigation. 

M.  WINIARSKI  (Poland ;  speaking  in  French).  —  It  seems  to  me  that  we  have  here 
an  example  showing  us  both  the  merits  and  the  defects  of  the  system  we  have  adopted. 
If  we  include  all  rivers, — all  navigable  waterways  without  exception,  we  are  obliged  to 
treat  them  uniformly,  and  yet  there  is  all  the  while  a  great  difference  between  them. 
There  are  rivers  which  are  exclusively  national, — which  do  not  at  any  point  touch  the 
frontiers  of  any  other  State.  There  may  be  an  advantage  in  putting  these  rivers  to 
some  use  other  than  navigation.  If  two  or  three  States  are  riparians  of  the  same  river, 
may  they  not  arrive  at  an  agreement  between  themselves  with  a  view  to  utilising  the 
force  of  the  stream  in  the  manner  most  convenient  to  them  ?  May  they  not  allow 
their  own  nationals  to  navigate  the  river  without  admitting  non-riparians  ?  I  do  not 
think  we  shall  ever  be  able  to  draw  up  a  convention  to  apply  equally  to  national  and 
international  rivers. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  I  should  prefer  not  to  express 
my  opinion  at  the  moment  with  regard  to  the  fundamental  point  of  the  amendment 
proposed  by  the  Delegate  of  the  Netherlands,  but  I  should  like  to  point  out  that  the 
inference  drawn  therefrom  by  the  Brazilian  Delegate  does  not  seem  to  me  fully  justi- 
fied. The  fundamental  principle  to  be  established  will  be  that  of  freedom  of  naviga- 
tion.    Perhaps  this  article  can  be  placed  first... 

M.  BARBOZA-CARNEIRO  (Brazil;  speaking  in  French).  —  In  the  Preamble  itself. 

M.  SEELIGER  (Germany;  speaking  in  French).- — Perhaps  even  in  the  Preamble 
if  you  so  desire;  but.it  is  not  only  a  question  of  establishing  freedom  of  navigation,  but 
also  of  finding  a  fundamental  principle  to  facilitate  navigation.  Freedom  of  naviga- 
tion on  small  rivers  can  perfectly  well  be  provided  for  and  engagements  entered  into 
to  execute  works,  for  example,  on  any  given  category  of  waterways;  as  also  to  refrain 
from  levying  dues,  to  establish  a  special  uniform  system  of  ad  ministration,  police  regu- 
lations, customs  regulations,  and  so  on.  It  would  be  perfectly  easy  to  come  to  an  agree- 
ment on  this  subject  without  touching  on  the  principle  of  freedom  of  navigation;  it 
seems  to  me  that  the  question  can  be  discussed  without  any  fear  of  rendering  the  whole 
Convention  unnecessary. 

M.  TSANG-OU  (China;  speaking  in  French).  —  With  regard  to  the  Netherlands 
amendment  to  Article  2,  I  should  like  to  know  whether  all  rivers,  including  those  of 
common  concern,  are  to  be  internationalised,  and  placed  under  an  extremely  liberal  regime. 
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I  fully  understand  the  reasons  for  according  freedom  of  navigation  on  national  rivers. 
If  the  Netherlands  Delegation  continues  to  maintain  its  view,  can  we  not  postpone 
study  of  this  question,  which  appears  to  me  to  relate  to  the  Preamble  rather  than 
to  Article  2?  The  amendment  also  deals  with  freedom  of  navigation  on  national 
waterways.  There  is  some  confusion  of  thought  here.  Article  2  concerns  international 
waterways,  whilst  the  amendment  has  reference  to  national  waterways. 

M.  HOSTIE  (speaking  in  French).  —  1  am  fully  in  agreement  with  M.  Tsang-Ou 
in  considering  that  the  Netherlands  proposal,  although  in  the  form  of  an  amendment 
to  Article  2,  is  in  reality  an  amendment  to  the  Preamble;  for  it  amounts  to  relegating 
the  Preamble  to  the  Convention  itself,  whilst  extending  the  scope  of  its  provisions, 
with  the  effect,  incidentally,  of  bringing  this  part  of  the  provision  within  the  scope 
of  the  clause  on  jurisdiction.  That  is  the  reason  for  which  this  clause  was  withdrawn 
from  the  Convention  and  inserted  in  the  Preamble.  This  is  in  reality,  therefore,  a 
discussion  of  the  Preamble,  and  I  think  that  the  simplest  way  would  be  to  follow  the 
advice  of  M.  Tsang-Ou  and  postpone  discussion  of  it  until  the  time  comes  for  us  to  deal 
with  the  Preamble. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  having  now  been  made 
perfectly  clear,  I  think  that  the  Committee  will  agree  with  M.  Tsang-Ou  and  M.  Hostie 
to  postpone  it  to  a  subsequent  meeting.  I  would  ask  the  Committee  whether,  subject 
to  this,  it  has  any  amendment  to  propose. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  propose  an  amendment  to 
Article  2,  although  I  support  the  wording  of  the  present  article. 

You  are  aware  that  Asia  is  a  very  distant  and  ancient  continent,  of  vast  extent. 
By  adopting  this  Article  2  you  will  thrust  China  suddenly  into  a  situation  which 
will  be  quite  novel  for  her,  and  we  shall  thus  be  dragged  into  consequences  which  may 
be  somewhat  dangerous.  If  you  consider  that  the  accession  of  China  to  this  Conven- 
tion holds  out  advantages,  I  would  request  you  not  to  ignore  the  history  of  the  country, 
and  to  add  simply  these  words  :  ...in  default  of  existing  conventions  or  treaties.  In  this 
way  China  will  be  able  to  arrive  at  an  agreement  with  the  countries  concerned. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  • — 
I  should  like  simply -to  recall  the  fact  that,  when  a  situation  arose  which  was  similar 
in  some  respects  to  the  present  one,  the  Committee  on  Transit  took  a  decision  with 
regard  to  procedure  which  would  appear  applicable  to  this  new  case;  I  am  referring 
to  the  amendment  submitted  by  the  Indian  Delegation.  The  view  taken  was  that 
the  question  of  any  exception,  or,  if  you  will,  of  any  adaptation  of  the  Convention  to 
certain  special  cases,  could  be  much  more  usefully  discussed  when  the  Committee  had 
before  it  the  whole  text  of  the  Convention,  and  this  was  accordingly  done  for  the 
Transit  Convention.  Could  we  not,  in  the  same  way,  for  this  new  amendment  of  the 
Chinese  Delegation,  postpone  examination  of  it  until  we  have  the  text  of  the  Conven- 
tion before  us? 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  withdraw  my  amendment,  and 
when  we  come  to  Article  17  I  shall  request  that  it  be  considered. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  suppose  it  is  clearly 
understood  that,  the  question  raised  by  M.  Tsang-Ou  being  now  reserved  until  the 
discussion  of  Article  17,  we  shall  take  up  the  study  of  the  question  raised  by  M.  Lely. 
My  personal  opinion  is  that,  unless,  of  course,  the  Netherlands  Delegate  sees  any  objec- 
tion, consideration  of  this  question  should  be  deferred;  but  it  should  be  understood 
lliat  in  deferring  it  we  are  not  prejudging  the  question  whether  this  freedom,  which 
I  will  call  simply  freedom  of  circulation  on  roads,  shall  be  the  subject  of  an  article,  as 
proposed  by  the  British  Delegation, — which  incidentally  drew  the  attention  of  the 
Committee  to  some  interesting  points, — or  else  shall  take  the  form  of  a  preamble. 

The  statements  which  have  been  here  made  are  most  gratifying  to  us,  in  view  of 
the  fact  that  they  emanate  from  States  which  were  not  represented  on  the  Commission 
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of  Enquiry  at  Paris.  They  are  agreed  as  to  the  principle  of  free  circulation  of  traffic, 
subject  to  the  unrestricted  exercise  of  its  rights  of  sovereignty  by  the  State  through 
whose  territory  the  traffic  passes.  This  question  may  be  made  the  subject  of  an 
agreement  outside  the  special  regime  which  we  are  discussing  for  certain  routes.  I 
believe  all  the  States  of  Central  Europe  are  unanimous  in  the  view  that  this  freedom 
of  circulation  for  traffic  exists  de  facto,  that  there  is  no  question  of  something  new,  and 
that  it  may  be  described,  in  fine,  as  having  proved  a  satisfactory  experiment  for  all 
the  States  which  have  practised  it.  Those  who  feel  any  apprehension  on  the  subject 
could  with  advantage  enquire  into  the  conditions  obtaining  in  the  countries  where 
there  is  a  considerable  volume  of  traffic,  such  as  the  Netherlands.  Belgium,  France, 
Germany,  who  will  be  able  to  assert  that  their  experience  in  this  respect  has  been  most 
happy. 

The  CHAIRMAN  (speaking  in  French).  —  I  believe  1  am  voicing  the  unanimous 
sentiment  of  the  Committee  in  replying  to  M.  Vallotton  that  the  solution  of  the  question 
to  which  he  made  allusion  is  in  no  way  prejudged. 

The  Committee  will  be  pleased  to  learn  that  Article  2  may  be  considered  as  voted. 
Reservations  have  been  made  in  the  course  of  the  discussion,  notably  with  regard  to 
the  numbering  of  the  articles,  it  being  decided  that  Articles  4, 14  and  16  will  be  exam- 
ined at  a  later  date.  Subject  to  these  reservations,  we  may  consider  Article  2  as 
adopted. 

ML  ALVAREZ  (Chile;  speaking  in  French).  —  But  the  wording  is  not  the  final  one. 

The  CHAIBMAN  (speaking  in  French).  — ■  That  is  understood. 

M.  LELY  (Netherlands;  speaking  in  French).  —  I  am  in  full  agreement  if  it  is  only 
a  question  of  the  wording.  I  have  the  right  to  propose  an  amendment,  and  the  amend- 
ment which  I  propose  ought  to  be  put  to  the  vote. 

I  do  not  share  the  view  expressed  by  M.  Hostie.  In  my  opinion  articles  find  no 
place  in  the  introduction  or  in  the  Preamble.  There  is  another  difference  between 
the  Preamble  and  the  articles — namely,  that  recommendations  may  be  expressed  in 
the  Preamble.  I  do  not  think  a  wise  method  was  adopted  in  drawing  up  the  Preamble 
of  this  Convention.  The  authors  did  not  stop  at  expressing  a  wish,  but  included  in  it 
elements  of  substantive  law,  whereas  the  place  for  substantive  law  is  in  the  articles 
themselves  and  not  in  the  Preamble. 

As  for  the  Brazilian  Delegate's  contention  that,  in  striving  after  a  definition  for 
international  waterways,  we  should  base  our  conclusions  on  freedom  of  navigation  and 
equality  of  treatment,  it  would  seem  to  me  false.  In  looking  for  this  definition  we 
ought  to  take  as  a  basis  Article  338  of  the  Treaty  of  Versailles.  With  regard  to  freedom 
of  navigation,  that  follows  from  the  terms  of  Article  23  of  the  Covenant,  which  leaves 
us  full  freedom.  It  does  not  mention  only  certain  international  waterways;  it  is  in- 
tended to  apply  to  all  routes  of  communication,  and  a  distinction  cannot  be  made 
between  those  which  are  international  and  those  which  are  not. 

The  object  of  my  amendment  is  simply  to  accord  permission  to  all  to  navigate 
freely  on  a  waterway  in  the  same  way  as  the  inhabitants  of  the  country  itself,  without 
any  resulting  obligation  for  the  State,  either  in  respect  of  upkeep  or  improvement. 
A  State  will  have  the  right  to  close  a  waterway  if  this  does  not  affect  the  equality  to 
be  maintained  between  its  own  citizens  and  the  subjects  of  a  foreign  State.  All  thai 
we  have  in  view  is  free  circulation  on  waterways  as  it  exists  on  roads  for  wheeled 
traffic,  including  motor  traffic.  There  is  freedom  to  circulate  on  roads,  although  the 
State  which  allows  this  circulation  is  not  under  the  obligation  of  keeping  up  or 
improving  the  roads,  or  of  maintaining  a  committee  for  the  settlement  of  any  disputes 
which  may  arise.  Free  circulation  such  as  this  on  a  waterway  cannot  result  from  a 
recommendation  expressed  in  the  Preamble;  it  must  be  the  subject  of  an  article.  It 
is  for  this  reason  that  I  ask  that  our  amendment  may  be  examined  side  by  side  with 
the  article. 
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M.  HOSTIE  (speaking  in  French).  —  I  do  not  think  there  is  any  disagreement 
between  the  remarks  of  M.  Lely  and  my  own  suggestion,  which  was  not  that  the  amend- 
ment of  the  Netherlands  Delegation  should,  if  adopted,  appear  in  the  Preamble,  but 
simply  that  it  should  be  discussed  at  the  same  time  as  the  Preamble,  and  that  it  was 
during  this  discussion  that  the  question  should  be  settled  whether  the  provisions  at 
present  contained  in  the  Preamble  should  remain  there  or  should  be  transferred  to  the 
Convention  itself,  either  in  the  same  form  and  with  the  same  scope,  or  in  a  different 
from  and  with  a  possibly  wider  scope. 

M.  LELY  (Netherlands;  speaking  in  French).  —  1  shall  be  satisfied  if  the  amend- 
ment is  put  to  the  vote  at  the  same  time  as  the  article. 

M.  MANGE  (Great  Britain).  —  1  do  not  l<now  whether  I  am  quite  clear  as  to  the 
significance  of  this  decision.  I  wish  to  draw  your  attention  to  a  point  in  the  Nether- 
lands amendment  to  Article  2,  which  we  have  not  yet  examined,  and  which  treats  of 
the  free  practice  of  commercial  navigation.  This  proposed  addition  of  the  word  com- 
mercial  is  important.  If  my  memory  does  not  deceive  me,  we  decided  at  Paris  that 
Article  14,  which  expressly  excludes  from  the  Convention  certain  categories  of  vessels, 
such  as  warships,  provided  us  with  an  ample  safeguard  against  the  possibilities  to 
which  attention  had  been  drawn  by  the  Belgian  Delegation,  and  with  regard  to  which 
we  were  all  in  agreement.  If,  however,  the  Conference  decides  that  it  is  necessary  to 
insert  the  point  in  Article  2, — and  this  I  should  deprecate,  for  we  should  run  the  risk 
of  including  the  whole  Convention  in  Article  2, — then  I  think  it  would  be  necessary 
to  adopt  a  different  phraseology.  I  do  not  think  that  the  words  commercial  navigation 
include  all  the  vessels  which  would  be  entitled  to  freedom  of  navigation, — for  example, 
I  do  not  know  whether  ships  in  ballast,  yachts  or  tourist  steamers  would  be  included. 
If  it  is  decided  to  indicate  in  this  article  that  the  Convention  only  applies  to  commercial 
navigation,  I  think  it  would  be  necessary  to  say  vessels  other  than  those  specified  in 
Article  14,  in  order  to  make  the  intention  quite  clear.  Article  14  was  carefully  thought 
out;  but  I  am  afraid  that  to  mention  the  matter  in  Article  2  would  be  to  overload  the 
article,  and  I  would  therefore  ask  the  Netherlands  Delegate  whether  he  does  not  agree 
that  Article  14  provides  sufficient  guarantee. 

The  CHAIRMAN  (speaking  in  French).  —  Is  M.  Lely  able  to  accept  this  proposal? 

M.  LELY  (Netherlands;  speaking  in  French).  —  I  thought  is  simpler  to  use  the 
expression  merchant  fleet,  but  I  agree  with  the  British  Delegate  that,  if  Article  14  keeps 
its  present  form,  this  amendment  could  be  discussed  in  connection  with  it;  as  a  matter 
of  fact,  it  would  only  be  a  question  of  the  wording. 

The  CHAIRMAN  (speaking  in  French).  ■ — ■  I  think  that,  subject  to  the  amendment 
of  the  Netherlands  Delegation,  and  to  that  submitted  by  M.  Tsang-Ou,  Article  2  may 
be  considered  as  adopted. 

M.  BIGNAMI  (Italy;  speaking  in  French). —  May  not  a  vote  be  taken  on  the  amend- 
ment of  the  Netherlands  Delegation?  I  should  like  to  state  that  it  is  with  great  plea- 
sure that  the  Italian  Delegation  will  vote  for  it;  in  1885,  as  I  have  already  had  occasion 
to  observe,  Italy  proposed  to  proclaim  this  very  principle  of  freedom  of  navigation  on 
all  waterways,  both  national  and  international. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  is  reserved;  the  time  will 
be  more  propitious  for  the  study  of  it  later. 
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DISCUSSION  OF  ARTICLE  3 

We  now  pass  to  Article  3. 

Article  3 
Equality  of  Treatment. 

In  the  practice  of  such  navigation,  and  subject  to  the  provisions  referred  to  in  Article  2, 
the  subjects,  property  and  flags  of  all  the  High  Contracting  Parties  shall  be  treated  in  every 
respect  on  the  basis  of  absolute  equality,  no  distinction  being  made  between  the  subjects, 
property  and  flags  of  the  different  riparian  States,  including  the  riparian  State  under  whose 
sovereignty  or  authority  the  part  of  a  waterway  in  question  may  be  situated,  or  between  the 
subjects,  property  and  flags  of  riparian  and  non-riparian  States;  it  being  understood,  in 
consequence,  that  no  exclusive  rights  of  navigation  shall  be  granted  on  such  waterways  to 
companies  or  to  private  individuals,  and  that  in  so  far  as  concerns  the  application  of  the  present 
article  the  High  Contracting  Parties  shall  recognise  the  maritime  flag  of  vessels  belonging 
to  any  High  Contracting  Party  not  possessing  a  sea-coast,  when  they  are  registered  in  the  one 
place  situated  in  its  territory  selected  as  the  port  of  registration  for  such  vessels. 

There  are  three  amendments,  submitted  respectively  by  the  Chinese (1),  Austrian, 
and  Netherlands  (2)  Delegations. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  Mine  is  only  a  minor  amend- 
ment; it  is  more  a  question  of  drafting  than  anything  else.  I  consider  it  necessary, 
in  order  to  make  the  text  clear,  to  add  after  the  word  property  the  phrase  which  we 
find  in  other  articles  :  either  by  reason  of  the  point  of  departure  or  of  destination,  or  of 
the  direction  of  the  traffic. 

M.  HOSTIE  (speaking  in  French).  —  As  M.  Reinhardt  has  himself  very  justly 
remarked,  his  amendment  is  rather  a  drafting  amendment,  inasmuch  as  it  does  no 
more  than  express  the  idea  underlying  the  whole  draft  Convention,  but  I  am  never- 
theless of  opinion  that  it  could  with  advantage  be  maintained,  for  I  admit  that  in 
regard  to  the  text  it  fills  a  hiatus. 

ADMIRAL  PRICA  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  should 
like  to  demonstrate  that  there  is  a  difference  between  free  navigation  and  free  com- 
merce. If  we  accept  the  addition  proposed  by  the  Austrian  Delegate,  we  are  laying 
down  the  principle  of  perfect  equality  both  for  exports  and  imports.  I  should  like 
an  explanation  as  to  how  this  definition  is  to  be  reconciled  with  freedom  to  conclude 
different  treaties  of  commerce,  seeing  that  in  all  these  treaties  the  most  important 
points  are  precisely  the  starting-point  and  destination. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  I  can  reply  without  hesitation 
to  Admiral.  Prica's  question;  indeed,  the  opening  words  of  the  article  are  in  themselves 
a  sufficient  answer  :  In  the  practice  of  such  navigation.  These  stipulations  have  refe- 
rence only  to  the  practice  of  navigation,  and  the  question  of  treaties  has  nothing  to 
do  with  this. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  should  like  to  revive  here  a 
question  which  has  already  been  raised  in  connection  with  transit, — that  of  towage. 
There  must  necessarily  be  a  distinction.  It  would  appear  difficult  to  contemplate  the 
possibility  of  establishing  a  monopoly  of  means  of  haulage  on  purely  international 
rivers.     The  view  taken  by  the  Polish  Delegation  is  that  in  connection  with  common 


(1)  The  Chinese  amendment  reads  as  follows  : 

•'Should  the  Conference  decide  that  the  definition  of  internationalisation  applies  to  international 
rivers,  without  any  distinction  based  on  their  general  concern  or  limited  concern,  the  Delegation  pro- 
poses the  following  changes  : 

"Art.  3.  —  Equality  of  treatment.  —  After  the  words  subject  to  the  provisions  referred  to  in  Article  2 
add  the  words  or  in  default  of  existing  conventions  and  treaties." 

(2)  The  amendment  of  the  Netherlands  Delegation  reads  as  follows  : 

"The  Netherlands  Delegation  proposes  to  substitute  for  the  words  on  such  waterways,  in 
Article  ;i,  the  words  on  the  waterways  referred  to  in  Articles  1  and  2.  ' 
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or  national  rivers,  the  option  should  be  left  to  riparian  States.  Riparians  may  in 
agreement  among  themselves  either  establish  such  means  of  haulage,  or  authorise  one 
of  their  number  to  do  so. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  is  not  dealt  with  in  this 
article.     Have  you  submitted  an  amendment? 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  think  it  would  be  wise  to  make 
a  reservation  in  this  place. 

The  CHAIRMAN  (speaking  in  French).  —  We  can  discuss  the  question  when  that 
of  the  Austrian  amendment  is  closed. 

ADMIRAL  PRICA  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  ask  for 
a  reservation  to  be  made  on  the  subject  of  police  and  customs  dues. 

The  CHAIRMAN  (speaking  in  French).  —  That  does  not  come  within  the  sphere 
of  the  free  practice  of  navigation. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  Will  the  Committee  turn  to  the 
passage  in  question  in  Article  3? 

"  ...no  distinction  being  made  between  the  subjects,  property  and  flags  of  the  different 
riparian  States... " 

The  Austrian  Delegation  wishes  to  insert  after  the  word  property  the  words  either 
by  reason  of  the  point  of  departure  or  of  destination,  or  of  the  direction  of  the  traffic. 

M.  DETCEUF  (France;  speaking  in  French).  —  I  should  like  to  have  an  explanation 
as  to  whether  the  words  in  the  practice  of  such  navigation  signify  simply  that  this  pro- 
vision refers  exclusively  to  conditions  for  navigation,  and  that  customs  questions  are 
not  referred  to.  I  suppose  it  is  clearly  understood  that  it  is  only  the  material  condi- 
tions of  navigation  which  are  referred  to? 

M.  HOSTIE  (speaking  in  French).  —  Yes;  it  is  clearly  understood  that  the  words 
in  the  practice  of  such  navigation  do  refer  to  the  practice  of  navigation, — for  instance, 
the  sum  total  of  the  duties  levied.  The  nature  of  the  goods  must  not  first  be  taken 
as  a  basis  for  dealing  with  them,  and  subsequently  the  starting-point  or  destination, 
and  the  direction  which  they  take.  That,  in  my  opinion,  is  the  significance  of  the 
amendment. 

The  intention  of  this  article  is  to  state  that  if,  for  example,  navigation  dues  are 
levied  on  the  basis  of  the  quantity  of  goods  carried,  any  differentiation  must  not  be 
based  upon  the  commercial  origin  or  destination  of  such  goods;  and  in  the  same  way 
in  levying  dues  no  differentiation  shall  be  made  in  respect  of  the  direction  taken  by 
the  vessel.  On  the  other  hand,  the  article  leaves  aside  the  question  of  customs  dues, 
which  is  settled  in  a  later  article. 

With  regard  to  M.  Reinhardt's  amendment,  it  would  appear  to  me  to  signify  that 
goods  must  not  be  accorded  treatment  differentiated  by  reason  of  the  point  of  depar- 
ture, destination  or  direction.     That,  in  my  opinion,  is  the  meaning  of  the  addition. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  That  is  how  I  understood 
I  lie  matter.  The  words  in  the  practice  of  such  navigation  seem  to  me  the  keynote  of 
the  whole  amendment.  M.  Hostie's  explanation  is  quite  clear;  it  is  the  view  which 
I  had  in  mind  in  submitting  my  amendment. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Equality  of  treatment  is  accorded 
to  vessels  flying  the  flag  of  any  one  of  the  High  Contracting  Parties.  Do  the  words 
point  of  departure,  destination,  also  include  imports  and  exports?  For  example,  there 
may  be  goods  coming  from  countries  which  have  not  acceded  to  the  Convention.  What 
treatment  will  they  receive?     Suppose  a  vessel  sails  from  here  to  Shanghai  with  a  cargo 
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belonging  to  a  State  which  is  not  a  party  to  the  Convention.     I  shall  treat  nationals 
on  board  the  vessel  on  a  footing  of  equality,  but  how  shall  I  act  in  regard  to  the  cargo? 

The  CHAIRMAN  (speaking  in  French).  —  Before  an  answer  is  given  to  this  ques- 
tion, I  would  enquire  of  M.  Seeliger  whether  he  has  a  question  to  as  konthis  subject,— 
the  Austrian  amendment? 

M.  SEELIGER  (Germany;  speaking  in  French).  —  If  I  have  understood  the  Chinese 
Delegate  aright,  it  appears  to  him  unnecessary  to  impose  this  restriction.  He  is 
perhaps  right,  for  the  provision  would  appear  to  me  to  constitute  an  amendment  to 
the  articles  on  due.  Dues  must  not  be  differentiated,  as  the  Austrian  Delegate  1ms 
pointed  out. 

In  Article  16  of  the  first  draft  for  the  Danube  Statute,  after  mentioning  dues, 
which  shall  be  levied  on  a  footing  of  perfect  equably,  in  I  lie  second  paragraph  we 
stipulate  that  these  must  never  constitute  treatment  differentiated  by  reason  of  the  flag  of 
the  vessel...  or  of  the  starting-point,  destination  or  direction  of  the  traffic. 

M.  TSANG-OU  (China;  speaking  in  French).  —  It  is  moreover  clearly  specified 
in  Article  8. 

M.  HOSTIE  (speaking  in  French).  —  I  will  reply  at  the  same  time  both  to 
M.  Tsang-Ouand  to  M.  .Seeliger.  In  the  first  place,  I  would  point  out  to  M.  Tsang-Ou 
that  Article  8  concerns  ports,  which  constitute  an  entirely  different  question.  The 
question  of  goods  may  be  intimately  connected  with  that  of  the  practice  of  navigat  i<  n 
itself,  in  particular  in  the  example  cited  by  M.  Seeliger, — that  of  the  fixing  of  dues. 
There  are,  in  fact,  occasions  when  dues  are  calculated  according  to  the  nature  of  the 
goods,  and  in  these  circumstances  it  is  possible  that  the  scale  of  dues  may  be  differen- 
tiated according  to  the  direction  taken  by  the  vessel  or  the  commercial  origin,  starting- 
point  or  destination  of  the  goods.  It  is  precisely  this  which  must  be  avoided.  This 
brings  me  back  to  the  observation  made  by  M.  Seeliger,  to  the  effect  that  consideration 
of  this  clause  should  be  deferred  until  the  discussion  of  the  article  on  dues;  normally 
its  application  relates  to  dues,  although  I  can  imagine  other  occasions  on  which  it 
might  be  applied,  and  I  think  therefore  that  it  would  be  wise  to  retain  it  in  this  place. 
For  example,  regulations  for  priority  of  passage  through  locks  might  be  based  upon 
the  starting-point  or  destination;  this  would  still  relate  to  the  practice  of  navigation, 
bat  not  to  dues.  If,  then,  we  are  agreed  on  the  substance  of  the  amendment,  I  propose 
that  it  should  be  allowed  to  apply  rather  to  this  article  than  to  another. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  I  should  like  to  say  simply 
that  1  myself  had  already  thought  of  including  this  under  Article  8,  and  if  I  gave  up 
the  idea  it  was  because  I  said  to  myself  that  the  title  equality  of  treatment  indicated 
that  its  proper  place  was  in  Article  3.  As  a  matter  of  fact,  it  is  generally  a  question 
of  dues.  I  thought  that  the  provision  was  more  in  place  under  Article  3,  because  that 
article  deals  with  equality  of  treatment. 

The  CHAIRMAN  (speaking  in  French).  —  The  Committee  would  appear  to  be 
unanimously  in  favour  of  adopting  the  Austrian  amendment. 
Article  3  would  then  read  as  follows  : 

Article  3 

Equality  of  Treatment. 

In  the  practice  of  such  navigation,  and  subject  to  the  provisions  refeired  to  in  Article  2, 
the  subjects,  property  and  flags  of  all  the  High  Contracting  Parties  shall  be  treated  in  every 
respect  on  the  basis  of  absolute  equality,  no  distinction  being  made  between  the  subjects, 
property,  either  by  reason  of  the  point  of  departure  or  of  destination,  or  of  the  direction  of 
the  traffic,  and  flags  of  the  different  riparian  States... 
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1  will  put  the  Austrian  amendment  to  the  vote. 
The  Austrian  amendment  was  adopted. 

M.  TSANG-OU  (China;  speaking  in  French).  ■ —  In  respect  of  the  voyage  of  a  vessel, 
the  flag  covers  the  goods.     1  allude  to  the  Resolution  on  Ports. 

M.  SEEL1GER  (Germany;  speaking  in  French).  —  I  should  like  yet  another  expla- 
nation on  the  subject  of  Article  3.  Complete  equality  is  accorded,  firstly  by  the 
placing  of  foreign  subjects  on  the  same  footing  as  nationals,  and  next  by  the  right 
to  the  same  treatment  as  that  accorded  to  the  most  favoured  nation.  The  question 
is  whether  both  these  rights  are  admitted  in  this  article.  1  should  like  to  point  out 
that,  in  the  Draft  Statute  for  the  Danube,  we  added  that  not  only  the  subjects,  property 
and  flags  of  other  States,  whether  riparians  or  non-riparians,  should  be  treated  on  the 
same  footing  as  the  subjects  of  the  riparians  State,  but  also  that  they  should 
enjoy  most — favoured — nation  rights.  It  might  happen  that  a  State  did  not 
accord  any  privileges  to  its  own  subjects,  because  in  the  absence  of  navigation 
it  was  not  interested  in  according  them;  and  it  might  also  happen  that  the  same  State 
granted  to  one  non-contracting  Party  privileges  which  were  much  greater  than  those 
granted  to  another.  I  should  like  some  information  on  this  subject.  Is  the  intention 
to  treat  all  nations  on  the  same  footing  as  nationals  and  to  accord  them  rights  most- 
favoured-nation ? 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
Article  3  has  served  as  the  occasion  for  the  raising  of  two  fresh  questions.  There  is 
the  question  of  towage,  of  which  M.  Winiarski  spoke,  and  the  point  raised  by  Dr.  See- 
liger.  This  latter  question  of  relations  with  non-Contracting  States  to  which  more 
favourable  treatment  might  be  accorded  than  to  Contracting  States  arises  not  only 
in  connection  with  one  particular  article,  but  in  connection  with  the  whole  of  the 
Convention.     In  Article  15  we  read  : 

Each  of  the  High  Contracting  Parties  undertakes  not  to  conclude  with  a  State  which 
does  not  adhere  to  the  present  Convention  any  agreement  relating  to  navigation  on  an  inter- 
national waterway  which  would  be  contrary  to  the  terms  of  the  present  Convention  if  con- 
cluded between  High  Contracting  Parties. 

Ry  the  terms  of  the  Convention  there  shall  be  equality  between  the  Contracting 
Parties  in  virtue  of  this  article,  which  may  also  be  extended  to  include  not  only  agree- 
ments but  also  treatment  accorded  de  facto.  More  favourable  treatment  may  not  be 
accorded  to  one  Contracting  Party  unless  it  be  automatically  extended  to  all  the 
Contracting  Parties.  This  is  a  question  of  a  very  general  character  which  arises  for 
all  the  provisions  of  the  Convention,  and  not  only  in  connection  with  that  one  which 
relates  to  navigation. 

The  point  raised  by  .M.  Winiarski  has  already  been  studied  in  connection  with 
transit.  The  Committee  which  examined  it  was  unanimous  in  requiring  that  a  clause 
shovdd  be  included  in  the  Convention  on  Waterways.  The  question  would  appear 
to  be  more  suitable  for  examination  in  conjunction  with  Article  10;  it  is  a  question 
connected  with  the  regulation  of  navigation.  The  commentary  to  Article  10  deals 
with  the  question  of  towage  in  connection  with  international  waterways.  In  connec- 
tion with  national  waterways  the  matter  was  dealt  with  in  the  Preamble. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  The  last  part  of  Article  3  speaks 
of  the  flags  of  land-locked  States.  A  special  Convention  exists  on  this  subject 
(Annex  III  (a)  of  the  Green  Book).  There  would  perhaps  be  advantage  in  uniting  the 
two  questions,  all  the  more  because  the  texts  are  almost  identical. 

Mr.  MANCE  (Great  Rritain).  -  I  fully  realise  the  point  raised  by  M.  Alvarez.  I 
would  suggest  that  we  adopt  the  article,  whilst  reserving  to  ourselves  the  right  later 
on  to  consider  whether  the  subject  is  not  adequately  safeguarded  by  this  Annex  III  (a). 
I  n  this  way  we  shall  give  satisfaction  to  the  States  for  whose  benefit  the  article  has  been 
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adopted,  and  we  do  not  run  any  risk  in  case,  owing  to  some  unfortunate  accident, 
there  is  no  Annex  III  (a). 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  ■ —  I  will  take  this  opportunity 
to  thank  the  two  last  speakers,  on  behalf  of  the  numerous  land-locked  States,  for  the 
interest  which  they  have  taken  in  the  question.  I  see  in  this  the  earnest  of  an  early 
report  by  M.  Adatci  on  that  Convention  consisting  of  one  small  article,  which 
is  very  near  our  hearts.  We  should  like  to  thank  you  in  anticipation  for  consenting 
to  have  this  report  read  at  the  earliest  possible  moment.  It  might  even  be  read  before 
dealing  with  this  Convention. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  1  wish  to  state  that  I  accept  the 
proposal  made  by  General  Mance. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  that  we  have  overcome  all  the 
difficulties  in  connection  with  Article  3  (1).  Are  there  no  other  amendments?  T  will 
put  the  article  to  the  vote. 

The  article  as  a  whole  was  adopted  with  the  addition  proposed  by  the  Austrian  Dele- 
gation. 

POSTPONEMENT  OF  DISCUSSION  OF  ARTICLE  4 

The  CHAIRMAN  (speaking  in  French).  —  We  will  now  deal  with  Article  4, — a 
difficult  one. 

Article  4 

Restrictions. 

Nevertheless,  in  exceptional  cases  justified  by  a  combination  of  economic,  technical  and 
topographical  circumstances,  those  among  the  High  Contracting  Parties  who  are  co-riparian 
States  of  one  and  the  same  international  waterway  may,  subject  to  the  consent  of  all  the 
States  riparians  of  the  waterway,  or  represented  on  its  international  Commission,  if  one  exists, 
deny  to  the  flags  of  all  the  non-riparian  States  the  right  to  carry  out  the  local  transport  of 
passengers  and  goods  between  the  different  States  situated  on  that  waterway. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  propose  that  the  discussion  of 
Article  4  be  deferred  until  that  of  Article  16.     These  two  articles  are  really  one. 

The  CHAIRMAN  (speaking  in  French).  —  I  put  to  the  Committee  the  question 
whether  the  discussion  of  Article  4  (2)  shall  be  postponed  until  we  come  to  that  of 
Article  16,  in  connection  with  which  there  is  a  whole  series  of  restrictionsto  be  examined. 

Everyone  being  in  agreement,  we  will  pass  to  Article  5. 


DISCUSSION  OF  ARTICLE  5 

Administrative  measures. 

On  the  waterways  provided  for  in  Article  1  and  situated  under  its  sovereignty  or  autho- 
rity, each  of  the  High  Contracting  Parties  reserves  to  itself  all  ex  isting  rights  of  issuing  regu- 
lations and  of  taking  the  necessary  measures  for  the  general  policing  of  the  country  by  the 
application  of  laws  and  regulations  with  regard  to  customs,  public  health,  precautions  against 
diseases  of  animals  and  plants,  emigration,  immigration,  and  the  import  and  export  of  pr<  li- 
bited  goods,  it  being  understood  that  these  regulations  and  measures,  which  shall  be  reason- 
able and  shall  be  applied  on  a  basis  of  absolute  equality  to  the  subjects,  property,  and  flags 
of  every  one  of  the  High  Contracting  Parties,  including  the  Contracting  Party  by  which  they 
are  issued,  must  not  unduly  impede  the  free  practice  of  navigation. 


(1)  See  Pan  IV  of  the  present  volume. 

(2)  See  end  of  the  Fifth  Meeting,  p.  112,  the  amendments  proposed  to  Article  4. 
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Amendments  to  this  article  have  heen  submitted  by  the  French,  Netherlands  and 
Bulgarian  Delegations  (1). 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  have  no  desire  to  initiate 
a  linguistic  discussion,- — always  rather  a  dangerous  subject, — but  Is  hould  like  to  appeal 
to  that  very  remarkable  Drafting  Committee  which  we  have  the  good  fortune  to 
possess,  on  the  subject  of  the  use  of  the  word  raisonnable.  Would  it  not  be  possible 
to  avoid  the  use  of  words  which  in  reality  do  not  possess  in  French  the  meaning  with 
which  they  are  here  endowed?  To  me  the  word  raisonnable  implies  in  conformity  with 
the  circumstances.  In  French  the  word  certainly  has  not  the  same  meaning  as  it  has 
in  English;  it  is  a  great  pity.  We  are  engaged  in  drawing  up  the  final  text  of  a  Conven- 
tion, and  I  should  like  to  make  an  appeal  to  the  Drafting  Committee — a  serious  appeal- — 
to  endeavour  to  rid  us  of  a  word  which  by  dint  of  being  applied  in  France  will  lose  its 
meaning  in  English. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  may  inform  you  that  the  Drafting 
Committee  has  already  considered  this  word  in  connection  with  Transit. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  would  venture  respect- 
fully to  propose  the  variant  in  conformity  with  the  circumstances  as  a  substitute  for 
raisonnable. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
In  the  French  text  of  the  Transit  Convention  the  word  raisonnable  has  been  replaced 
by  the  word  equitable. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  The  question  is  still  out- 
standing, and  1  think  it  would  be  well  to  examine  it  further.  That  was  adopted  subject 
to  the  final  re- wording  of  the  text.  I  persist  in  my  belief  that  raisonnable  is  a  most 
unfortunate  word,  and  I  propose  the  words  in  conformity  with  the  circumstances. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Vallotton's  proposal  will  be  sub- 
mitted to  the  Drafting  Committee. 

M.  PIERRARD  (Belgium;  speaking  in  French).  • —  It  would  indeed  be  most  desir- 
able to  find  a  substitute  for  the  word  reasonable,  which  has  been  translated  into  French 
by  the  word  raisonnable,  whereas  Sir  Hubert  Llewellyn  Smith  has  told  us  that  reason- 
able ought  to  be  rendered  in  French  by  equitable.  But  if  we  adopt  for  this  Convention 
a  procedure  other  than  that  adopted  for  the  Transit  Convention,  we  shall  appear  to 
have  two  systems  of  weights  and  measures.  I  therefore  consider  it  essential  that  the 
Rapporteurs  on  the  two  questions  should  come  to  an  agreement.  I  believe  for  the 
Transit  Convention  it  was  decided  that  the  Final  Protocol  or  the  report  should  explain 
as  clearly  as  possible  the  interpretation  to  be  given  to  the  word  reasonable. 

The  CHAIRMAN  (speaking  in  French).  —  The  French  Delegation  has  proposed 
the  following  amendment  : 

Substitute  for  the  first  part  of  the  article  the  following  words  : 

On  the  waterways  or  parts  of  waterways  provided  for  in  Article  1  and  situated  under  its 
sovereignty  or  authority,  each  of  the  High  Contracting  Parties  reserves  to  itself  the  right 
which  it  at  present  enjoys  of  issuing  measures  for  the  general  policing  of  the  country 

The  remainder  of  the  article  as  in  the  Green  Book  text. 

M.  DETOEUF  (France;  speaking  in  French).  —  The  object  of  the  amendment  is 
to  obtain  greater  clearness  by  altering  the  form.  It  is  simply  a  question  of  maintaining 
the  present  position  as  regards  the  right  of  issuing  regulations  and  of  taking  the  neces- 
sary measures  for  the  general  policing  of  the  country.     The  expression  all  existing 


(1)  The  Bulgarian  amendment  reads  as  follows  : 
"  In  line  2  omit  the  word  existing.  " 
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rights  does  not  seem  to  the  French  Delegation  to  be  very  clear;  it  appears  to  refer  to 
the  rights  possessed  by  the  nation  itself.     That  is  the  reason  for  the  change  proposed- 

The  CHAIRMAN  (speaking  in  French).  —  It  would  seem  that  the  principle  contain- 
ed in  the  amendment  could  be  adopted,  but  as  it  is  a  question  of  drafting,  we  will 
refer  it  to  the  Drafting  Committee  for  consideration. 

The  Delegation  of  the  Netherlands  has  submitted  the  following  amendment  : 

In  article  5  substitute  for  the  words  all  existing  rights  the  words  the  right. 

M.  LELY  (Netherlands;  speaking  in  French).  —  This  only  involves  a  question  of 
drafting. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  I  approve  the  amendment 
of  the  Netherlands  Delegation. 

M.  HOSTIE  (speaking  in  French).  —  The  question  raised  by  these  amendments 
is  a  very  important  fundamental  one,  of  which  the  Conference  should  realise  the  signi- 
ficance before  pronouncing  a  verdict  upon  it.  The  French  amendment  is  an  obvious 
improvement  in  the  wording.  It  retains  the  idea,  whilst  employing  the  words  the  right 
which  it  at  present  enjoys.  The  amendment  proposed  by  the  Netherlands  Delegation, 
on  the  other  hand,  appears  to  involve  unintentionally  a  most  important  fundamental 
change.  There  are  very  numerous  cases  in  which  certain  States,  in  virtue  of  existing 
conventions,  do  not  enjoy  the  rights  here  enumerated.  On  certain  waterways,  for 
example,  no  customs  or  health  formalities  of  any  kind  can  be  accomplished.  Naturally 
our  Convention  cannot  have  the  effect  of  modifying,  in  this  respect  any  more  than  in 
any  other,  the  particular  right  in  force,  in  a  manner  which  would  reduce  the  facilities 
for  navigation.  Our  Convention  cannot  have  the  effect — and  this  is  the  express 
meaning  of  Article  17 — of  modifying  existing  rights  by  reducing  the  facilities  for  navi- 
gation. 

M.  LELY  (Netherlands;  speaking  in  French).  —  Each  nation  has  the  right  to  issue 
regulations  and  to  take  the  necessary  measures  for  the  general  policing  of  the  country. 
Our  amendment  represent?  nothing  more  than  a  drafting  change  with  regard  to  which 
the  Committee  could  rapidly  arrive  at  a  decision. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  This  is  an  important 
question  which  ought  to  be  referred  for  consideration  to  a  sub-committee.  In  this 
respect  I  fully  share  the  view  taken  by  M.  Hostie.  The  adoption  of  M.  Loly's  amend- 
ment would  lead  us  into  serious  infringement  of  one  of  the  general  principles  which 
serve  as  a  groundwork  for  the  whole  Convention. 

M.  DET03UF  (France;  speaking  in  French).  —  Both  the  principle  and  the  question 
arising  out  of  it  are  sufficiently  clear  to  enable  the  Committee  to  take  a  decision  without 
awaiting  the  opinion  of  a  sub-committee. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  agree  with  the  French 
Delegation  that,  if  M.  Lely  maintains  his  proposal,  a  vote  should  betaken.  The  Swiss 
Delegation  cannot  support  this  view. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  We  have  before  us  two 
important  amendments,  one  submitted  by  the  French  and  the  other  by  the  Nether- 
lands Delegation.  If  we  take  a  decision  upon  the  French  amendment,  we  shall  in  so 
doing  have  decided  the  fate  of  the  Netherlands  amendment;  if  the  first  were  accepted. 
the  second  would  automatically  fall  to  the  ground. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  For  the  same  motives  as  those 
adduced  by  M.  Hostie,  I  support  the  proposal  made  by  M.  Montarroyos.  The  expres- 
sions the  right  and  all  existing  rights  represent  two  entirely  different  ideas.  This  is  a 
question  rather  of  substance  than  of  form. 
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M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  M.  Lely  will  allow  me  to 
observe  that  he  is  placing  himself  in  opposition  to  the  theory  of  acquired  rights  which 
he  defended  and  I  seconded  him  in  supporting.  He  is  here  proposing  to  modify  the 
regulations  by  which  a  State  may  have  already  settled  the  question.  I  am  obliged 
once  more  to  declare  that  it  is  essential  to  maintain  intact  the  principle  which  we  have 
laid  down;  otherwise  we  are  jeopardising  our  work. 

The  CHAIRMAN  (speaking  in  French).  ■ —  I  put  to  the  vote  the  amendment  sub- 
mitted by  the  French  Delegation. 

The  amendment  was  adopted  by  21  votes  to  S. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  It  does  not  seem  to  me  that  the 
adoption  of  the  French  amendment  prejudges  in  any  way  the  question  raised  by 
M.  Lely's  amendment,  which  it  might  be  wise  to  refer  to  a  sub-committee  for  examina- 
tion, or  else  to  postpone  until  the  time  comes  to  discuss  acquired  rights. 

The  CHAIRMAN  (speaking  in  French).  —  Do  you  desire  a  vote  to  be  taken  on 
M.  Lely's  amendment? 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  simply  wish  to  make  certain 
reservations;  we  can  take  up  the  question  again  when  dealing  with  acquired  rights. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  is  settled  by  the  adoption 
of  the  French  amendment. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  Tn  view  of  the  provisional  nature 
of  our  decisions,  I  reserve  the  faculty  to  re — open  the  question. 

The  CHAIRMAN  (speaking  in  French).  ■ —  You  are  free  to  do  so.  In  any  case  the 
French  amendment  is  adopted,  and  the  author  of  the  Netherlands  amendment  does 
not  require  an  independent  vote  for  it. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  I  venture  to  make  a  suggestion 
on  the  subject  of  Article  5.  In  this  article  are  catalogued  the  different  classes  of  admin- 
istrative measures  concerning  which  you  wish  to  accord  to  Contracting  Parties  the 
right  to  issue  regulations,  precautions  against  diseases  of  animals  and  plants,  emigra- 
tion, immigration  and  the  import  and  export  of  prohibited  goods.  Possibly  the  pro- 
l  ection  of  workmen  might  be  added.  There  may  be  States  which  consider  it  necessary 
to  issue  regulations  for  the  protection  of  workmen, — for  instance,  against  excessive 
hours  of  work. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  ■ —  This  question  should  be 
postponed  until  later.  The  representative  of  the  Labour  Office  has  raised  a  parallel 
question,  which  is  to  be  treated  by  itself  (1).  The  Labour  Office  advocates  uniformity, 
whereas  M.  Seeliger  proposes  regulations  by  each  State  separately. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  These  measures  may  not  concern 
every  State.  One  country  may  see  an  advantage  in  issuing  regulations  for  the  pro- 
tection of  workmen  by  means  of  measures  which  would  be  impracticable  and  inappli- 
cable in  other  countries.  Would  it  not  be  desirable  from  this  point  of  view  to  create 
uniform   legislation? 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  ■ —  I  propose  that  the  question 
be  postponed  until  the  time  comes  to  discuss  the  proposal  made  by  the  International 
Labour  Office. 


(1)  See  p.  157. 
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M.  Robert  HAAS  (Secretary  General  of  the  Conference;  speaking  in  French).  — - 
The  International  Labour  Office  has  just  circulated  a  proposal  concerning  the  recom- 
mendations of  the  Genoa  Conference  and  Labour  questions  in  general.  It  is  essential 
that  the  Labour  Office  representative  should  be  here  when  these  questions  are  dis- 
cussed. 

The  CHAIRMAN  (speaking  in  French).  —  I  am  most  grateful  to  M.  Seeliger  for 
having  raised  this  question,  which  is  one  in  which  I  have  taken  a  personal  interest  for 
some  time  past.  M.  William  Martin,  who  is  a  member  of  the  International  Labour 
Office,  has  come  here  specially  in  order  to  deal  with  it.  I  think  we  shall  all  agree  to 
postpone  discussion  of  it  to  a  later  date. 


DISCUSSION  OF  ARTICLE  6 

We  now  come  to  the  third  heading, — Charges.     There  is  no  amendment  to  Article  6. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  did  not  submit  an  amend- 
ment to  Article  6,  because  Article  1  contains  a  clause  where  by  lateral  canals  are  assim- 
ilated to  the  main  waterway.  Article  1  re-acts  on  Article  6;  Article  6  does  not  say 
that  lateral  canals  will  benefit  by  the  treatment  laid  down  in  this  article.  In  view 
of  the  terms  of  Article  1  this  was  not  necessary;  but  we  ought  to  reserve  the  final 
wording  of  Article  6  until  after  Article  I  has  been  finally  adopted. 

The  CHAIRMAN  (speaking  in  French).  —  Subject  to  the  reservation  made  by 
M.  Vallotton,  the  Committee  can  begin  the  study  of  Article  7  to-morrow. 

Mr.  MANCE  (Great  Britain).  -  -  I  should  like  to  draw  your  attention  to  a  slight 
error  in  translation,  in  order  that  the  Drafting  Committee  may  be  apprised  of  it.  In 
the  English  text  occur  the  words  tariffs  shall  be  calculated  in  proportion  to...;  the  correct 
translation  would  be  based  on...  This  does  not  alter  the  meaning  at  all,  but  it  would 
be  advisable  for  the  Drafting  Committee  to  correct  the  translation  in  this  sense. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Whilst  on  this  subject, 
I  consider  that  the  English  is  not  a  correct  translation  of  the  important  word  navi- 
gabilite.  It  simply  speaks  of  navigable  conditions,  which  is  certainly  not  as  clear  as 
the  French  word  navigabilite.  I  propose  that  the  text  be  put  right  by  the  aid  of  the 
British  experts. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  made  a  proposal  on  the  subject 
of  the  Convention  on  Transit  and  that  on  Waterways,  there  being  several  articles 
equally  applicable  to  both  of  them.  In  the  Transit  Convention  there  was  no  mention 
of  transit  on  international  routes;  1  made  a  proposal  in  regard  to  this  (1).  As  we  are 
discussing  Articles  5,  6  and  7  on  navigable  waterways,  we  could  at  the  same  time  examine 
the  corresponding  questions  relating  to  transit.  The  Convention  on  Transit  has  been 
treated  as  if  it  applied  only  to  national  routes;  no  reference  was  made  to  the  subject 
of  transit  on  international  routes. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
The  question  of  transit  was  dealt  vith  in  its  most  general  form  in  the  Transit  Conven- 
tion. That  Convention  applies  to  all  waterways,  whether  national  or  international, 
in  the  same  way  as  it  applies  to  all  railways,  and,  further,  we  included  in  the  Draft 
Convention  on  waterways  a  special  article  indicating  in  what  manner  the  Transit 
Convention  is  applicable  on  international  waterways. 


(1)  For  text  of  Chinese  proposal  see,  p.  199. 
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M.  TSANG-OU  (China;  speaking  in  French).  —  Suppose  there  is  a  State  which 
accedes  to  the  Transit  Convention  and  not  to  the  International  Convention  on  Water- 
ways ? 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
That  is  precisely  the  question  dealt  with  in  Article  7,  the  object  of  which  was  to  indi- 
cate that  a  State  which  had  not  ratified  the  Convention  on  Transit  would,  by  ratifying 
the  Convention  on  Waterways,  have  in  part  ratified  the  former,  to  the  degree  prescribed 
in  Article  7. 

In  the  reverse  case  the  question  is  simple.  The  Transit  Convention  applies  to  the 
whole  country,  to  every  waterway,  without  the  necessity  of  any  enquiry  on  the  part 
of  the  States  as  to  whether  any  waterway  is  national  or  international.  The  opinion 
of  the  Jurists'  Committee  could  be  asked  on  the  subject. 

The  CHAIRMAN  (speaking  in  French).  —  I  am  in  a  position  to  reassure  the  Com- 
mittee by  stating  that  the  Jurists'  Committee  has  been  officially  apprised  of  this,  and 
we  shall  know  the  result  of  its  investigations  in  two  or  three  days. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  — ■  M.  Tsang-Ou'"s  observa- 
tion suggests  another  to  me  in  connection  with  Article  7.  Is  it  advisable  to  retain 
the  sub-title  Customs  Formalities'?  The  text  cannot  give  rise  to  any  ambiguity,  but 
the  opening  sentence  has  not  reference  only  to  customs  formalities. 

The  CHAIRMAN  (speaking  in  French).  —  That  will  serve  as  our  pabulum  for 
to-morrow. 

The  meeting  adjourned  at  8.  p.m. 


Amendments  proposed  to  Article  4  : 


AUSTRIAN     DELEGATION 


Add,  in  the  last  line  after  the  word  waterway,  the  words  or  between  the  ports  and  places  situated  on 
the  territory  of  one  and  the  same  riparian  State. 


CHINESE     DELEGATION 

Should  the  Conference  decide  that  the  definition  of  internationalisation  shall  apply  to  inter- 
national rivers,  without  any  distinction  between  general  and  limited  concern,  the  Delegation  proposes 
the  following  changes   : 

Article  4,  —  Restrictions.  —  Add,  at  the  end  of  the  article,  the  following  :  The  provisions  of  the 
present  article  shall  also  be  applicable  to  rivers  in  respect  of  which  special  Conventions  already  exist. 

JAPANESE    DELEGATION 

Paragraph  1,  add  at  the  end  :  unless  otherwise  provided  by  existing  treaties  with  any  third  Power. 

Add  a  new  paragraph  as  follows  : 

It  is  understood,  however,  that  even  when  restrictions  on  the  free  navigation  of  an  international  water- 
way are  imposed,  subject  to  the  provisions  referred  to  in  the  preceding  paragraph,  any  one  of  the  riparian 
States  or  of  the  States  represented  on  the  International  Commission  of  the  waterway  in  question  may  at  any 
time  withdraw  its  consent  to  such  a  restriction,  on  three  months'  notice  being  given  to  the  other  riparian 
State  or  to  the  Commission;  on  the  expiration  of  the  above-mentioned  period,  the  waterway  shall  be  open 
to  the  vessels  of  all  the  High  Contracting  Parties,  in  conformity  with  the  principles  laid  down  in  the  pre- 
ceding   articles. 

POLISH     DELEGATION 

Nevertheless,  those  among  the  High  Contracting  Parties  who  are  co-riparian  States  of  one  and  the 
same  waterway,  recognised  as  of  international  concern,  may,  subject  to  the  consent  of  all,  deny  to  the  flags 
of  any  of  the  high  Contracting  Parties  who  are  non-riparian  Slates  the  right  to  carry  out  the  local  transport 
of  passengers  and  goods  between  ports  situated  on  that  waterway  which  are  under  different  sovereignty 
or  authority. 

SERB-CROAT-SLOVENE    DELEGATION 

At  the  end  of  Article  4  add  the  following  paragraph  : 

Similarly,  two  States  riparians  of  the  same  waterway  may  reserve  the  exclusive  right  of  local  transport 
between  their  ports  situated  on  this  waterway. 
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SIXTH  MEETING  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATEKWAYS 

(Saturday,  April  2nd,  1921,  at  3.30  p.m.) 


DISCUSSION    OF    ARTICLE    7    —   DISCUSSION    OF    ARTICLE    8 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

DISCUSSION  OF  ARTICLE  7 

The  CHAIRMAN  (speaking  in  French).  ■ —  We  will  now  pass  to  Article  7,  which 
reads  as  follows  : 

Customs  Formalities. 

The  transit  of  vessels,  passengers  and  goods  on  international  waterways  shall  be  effected 
under  the  conditions  established  by  the  Convention  on  Freedom  of  Transit,  with  the  following 
additional  provisions  : 

When  the  two  banks  of  an  international  waterway  are  within  the  same  State,  the  customs 
formalities  on  goods  in  transit  will  be  limited  to  placing  them  under  seal  or  in  the  custody 
of  a  customs  agent; 

When  an  international  waterway  forms  the  frontier  between  two  States,  vessels,  passengers 
and  goods  passing  in  transit  shall  be  exempt  from  all  customs  formalities,  except  in  those 
cases  in  which  there  are  valid  reasons  of  a  practical  nature  for  carrying  out  customs  forma- 
lities in  the  part,  of  the  river  which  forms  the  frontier,  but  such  formalities  must  not  interfere 
with  the  facilities  of  navigation. 

The  dues  provided  for  and  authorised  in  Article  3  of  the  Convention  on  Freedom  of 
Transit  shall  not  apply  to  the  transit  of  vessels,  passengers  and  goods  on  international 
waterways. 

Four  amendments  have  been  submitted,  the  first  by  the  Chinese  Delegation. 
M.  Tsang-Ou  has  agreed  that  this  amendment  shall  be  postponed  until  somewhat 
later  (1).  We  will  now  discuss  the  second  amendment, — that  of  the  Netherlands 
Delegation.  It  deals  with  questions  of  detail,  but  these  questions  are  by  no  means 
unimportant. 

M.  LELY  (Netherlands;  speaking  in  French).  —  I  ask  the  Committee  to  be  so 
good  as  to  hear  our  expert,  M.  Laman  de  Vries. 

M.  LAMAN  DE  VRIES  (Netherlands;  speaking  in  French).  —  The  amendment 
of  the  Netherlands  Delegation  is  a  very  simple  one,  and  only  deals  with  a  purely 
technical  improvement. 

According  to  the  present  text  of  the  article,  goods  in  transit  may  be  sealed.  This 
includes  the  use  of  lead  seals,  which,  however,  form  only  one  category  of  seals.  There 
is  another  means  of  preventing  the  abstraction  of  goods;  I  refer  to  the  use  of  padlocks, 
and  we  see  no  reason  to  exclude  this  simple  and  inexpensive  method. 

In  the  second  place,  when  it  is  necessary  to  watch  a  vessel  during  transit,  in  order 
to  prevent  the  secret  unloading  of  goods,  and  when  the  vessel  is  of  a  considerable 
length,  it  is  obvious  that  one  official  will  not  always  be  sufficient  for  this  purpose, 


(1)  See  footnote,  p.  124,  for  text  of  Chinese  amendment. 
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particularly  at  night-time.  Moreover,  one  official  cannot  be  expected  to  keep  contin- 
uous watch,  however  long  the  period  of  transit  may  last.  He  must  take  rest  after 
a  certain  time.  For  this  reason  a  second  customs  agent  may  be  necessary  to  relieve 
his  colleague  from  time  to  time.  The  Netherlands  Delegation  therefore  proposes  to 
substitute  the  words  under  seal  or  in  the  custody  of  customs  agents  for  the  words  under 
seal  or  in  the  custody  of  a  customs  agent. 

M.  HOSTIE  (speaking  in  French).  —  The  possible  need  for  more  than  one  customs 
agent  was  anticipated  during  the  preparatory  work  at  Paris,  and  the  words  the  agent 
were  retained  for  a  reason  of  secondary  importance.  The  last  paragraph  of  the  article 
lays  down  that  the  dues  provided  for  and  authorised  in  Article  3  of  the  Convention  on 
Freedom  of  Transit  shall  not  apply  to  the  transit  of  vessels.  It  will  be  seen  from  the 
explanation  given  in  the  Green  5oo/c  Commentary  that  this  particular  provision  does  not 
result  in  the  abolition  of  the  practice,  for  example,  of  supplying  customs  agents  de- 
tailed to  supervise  a  vessel  with  free  board  and  lodging.  The  fear  was  expressed  that 
if,  instead  of  an  agent,  the  words  customs  agents  were  used,  it  might  give  rise  to  abuses, 
and  the  number  of  agents  detailed  to  survey  Vessels  might  be  unduly  and  unnecessarily 
increased.  I  venture  to  place  before  the  Committee  the  suggestion  that  the  text  of 
the  Netherlands  amendment  might  be  adopted,  while  at  the  same  time  it  might  be 
noted  in  a  commentary,  which  might  well  be  placed  in  the  report,  that  the  righl  to 
free  food  and  accommodation,  customarily  afforded,  should  be  limited  to  the  minimum 
number  of  agents  strictly  necessary  to  watch  a  vessel. 

The  CHAIRMAN  (speaking  in  French).  —  Does  the  Netherlands  Delegation  see 
any  objection  to  the  insertion  of  this  observation  in  the  Report? 

M.  LELY  (Netherlands;  speaking  in  French).  —  None  whatever. 

The  CHAIRMAN  (speaking  in  French).  —  As  there  is  no  objection,  the  Netherlands 
amendment  is  adopted,  and  the  observation  of  M.  Hostie,  who  was  one  of  the  authors 
of  the  Draft  Convention,  and  who  has  explained  the  motives  which  underlay  the  draf- 
ting of  this  article,  will  appear  in  the  Report. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  Allow  me  to  make  a  small 
observation  on  the  title  of  the  article, — Customs  Formalities.  The  word  formalities 
does  not  seem  very  appropriate.  It  does  not  state  accurately  what  we  wish  it  to  mean. 
Customs  formalities  is  a  term  used  in  current  speech,  but  we  are  dealing  here  not  with 
formal  but  real  operations. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  think  that  the  Drafting  Committee 
proposes  to  abolish  all  titles  in  all  the  Conventions. 

M.  DETCEUF  (France;  speaking  in  French).  —  But  the  word  formalities  also  occurs 
in  the  text. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  I  should  prefer  another 
word  to  be  found,  and  I  should  like  M.  Hostie  to  give  me  some  explanation  regarding 
the  word  formalities. 

M.  HOSTTE  (speaking  in  French).  —  The  word  formalities  is  consecrated  by  usage 
in  European  navigation  acts.  We  are  all  anxious  here  to  accomplish  a  work  which 
shall  not  be  exclusively  European,  but  we  should  be  very  sorry  to  be  obliged  to  abandon 
the  use  of  the  word  formalities,  because  it  might  give  rise  to  doubt. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  In  these  circumstances  I 
withdraw  my  proposal. 

M.  HOSTIE  (speaking  in  French).  —  Could  we  not  use  the  title  Freedom  of  Transit? 
That  would  be  much  more  suitable  as  a  heading  for  this  article  than  Customs  Forma- 


—    116    — 

lilies.    The  object  of  the  article  is  to  regulate  transit  on  waterways  of  international 
concern. 

The  CHAIRMAN  (speaking  in  French).  —  Does  M.  Montarroyos  agree? 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  Yes. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  venture  to  recall  the 
fact  that  I  put  forward  yesterday  the  same  proposal  as  that  of  the  Brazilian  Delegate 
to  change  the  title,  which  is  not  an  accurate  one. 

M.  HOSTIE  (speaking  in  French).  —  And  to  substitute  Freedom  of  Transit? 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  — ■  Certainly,  but  of  course 
only  in  the  title;  I  did  not  refer  to  the  text  of  the  article  itself. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  do  not 
wish  to  speak  merely  in  a  spirit  of  contrariety,  but  if  you  read  the  text  you  will  see  that 
the  question  of  customs  formalities  constantly  arises.  In  the  Transit  Convention  we 
are  constantly  speaking  of  freedom  of  transit,  but  here  we  have  before  us  a  purely 
technical  question,  and  I  think  we  should  leave  the  text  in  its  present  form.  However, 
if  the  Conference  does  not  share  my  view,  I  will  give  way.  The  Brazilian  Delegate 
tells  us  that  he  is  somewhat  uneasy  as  regards  the  phrase  customs  formalities,  as  it  ap- 
pears to  refer  to  something  abstract  and  not  to  practical  work  such  as  customs  super- 
vision. M.  Hostie  replies  that  this  is  an  expression  which  has  already  been  consecrated 
by  usage;  as  the  Brazilian  Delegate  does  not  press  his  point,  let  us  leave  the  title  in  its 
present  form. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  In  order  to  satisfy  both 
views,  I  propose  the  title  Freedom  of  Transit,  Customs  Formalities. 

The  CHAIRMAN  (speaking  in  French).  —  If  there  is  no  objection  we  will  consider 
M.  Vallotton  s  proposal  adopted,  and  we  will  call  the  title  Freedom  of  Transit,  Customs 
Formalities.  We  will  now  consider  the  Italian  amendment,  which  is  of  some  impor- 
tance. 

M.  VALENTINI  (Italy;  speaking  in  French).  — The  Italian  Delegation  has  put  in  an 
amendment  to  omit  the  last  paragraph  of  Article  7.  Under  the  terms  of  this  paragraph, 
dues  provided  for  and  authorised  in  Article  3  of  the  Convention  on  Freedom  of  Transit 
shall  be  abolished.  The  reason  for  the  exception  provided  for  in  this  paragraph  is  by 
no  means  clear,  and  should  moreover  be  placed  in  the  Draft  Convention  on  Freedom 
of  Transit,  which  refers  to  transport  by  land  as  well  as  by  water.  If  the  State  through 
which  transit  takes  place  is  entitled  to  take  administrative  measures  to  ensure  that 
goods  in  transit  by  rail  do  not  occasion  smuggling,  and  if  it  may  levy  reasonable  dues 
for  the  purpose,  to  cover  the  cost  of  such  administrative  measures,  we  do  not  know 
why  it  should  not  be  allowed  to  levy  similar  dues  when  the  goods  in  transit  are  con- 
veyed by  waterway,  in  view  of  the  fact  that  the  same  administrative  measures  must 
be  taken.  When  crossing  a  frontier  the  same  formalities  must  be  carried  out  (affixing 
of  seals,  delivery  of  customs  vouchers,  etc.),  as  for  land  transport. 

The  CHAIRMAN  (speaking  in  French).  —  This  matter  has  already  been  discussed, 
and  I  remember  that  at  Paris  views  similar  to  those  advanced  by  M.  Valentini  were 
expressed.  Finally  the  Commission  of  Enquiry  adopted  this  view,  and  I  think  M. 
Hostie  can  give  us  its  reasons  for  so  doing. 

M.  HOSTIE  (speaking  in  French). — The  last  paragraph  of  Article  7  forms  part  of 
a  compromise  based  on  a  number  of  texts  from  the  Transit  Convention  and  the  Con- 
vention on  Navigable  Waterways.     These  texts  were  derived  from  Article  3  of  the 


—    117    — 

Transit  Convention,  and  from  the  last  paragraph  of  the  article  from  the  Convention 
on  Navigable  Waterways  now  under  discussion. 

Two  theories  were  put  forward.  According  to  one,  the  country  through  which 
traffic  in  transit  pesses  should  accord  such  transit  to  persons  and  goods  free  of 
charge.  According  to  this  theory,  the  levying  of  any  dues  would  be  contrary  to  the 
principle  of  freedom  of  transit,  because  it  would  really  be  intended  to  cover  the  cost 
of  surveillance  in  the  interests  of  the  country  of  transit  and  not  in  those  of  the  traffic. 
To  take  a  concrete  example,  if  the  goods  cross  a  country,  and  if  this  country  pays  cus- 
toms officials  to  prevent  these  goods  from  remaining  in  the  country,  it  is  acting  in  its 
own  interests.  If  it  employs  customs  officials,  it  does  so  because  it  considers  that  it  is 
in  its  own  interests  to  protect  itself.  That  is  the  first  theory,  and  it  is  a  logical  and 
consistent  one.  The  second  claims  that  it  would  be  unjust  if  the  country  of  transit, 
should  it  happen  to  be  a  protectionist  one,  were  obliged,  on  account  of  transit,  to  bear 
the  expense  of  a  customs  organisation  which  might  sometimes  prove  too  great  a  burden 
for  a  traffic  in  which  it  was  not  concerned.  This  theory  is  also  logical  and  consistent. 
We  had  either  to  choose  between  these  two  or  to  effect  a  compromise.  We  com- 
promised by  allowing  certain  small  dues  to  be  levied  under  the  conditions  and  restric- 
tions laid  down  in  Article  3  of  the  Transit  Convention,  and  we  wholly  excluded  the 
levying  of  dues  on  international  waterways.     The  Conference  will  judge  our  action. 

M.  WINIARSK1  (Poland;  speaking  in  French).  — M.  Hostie's  statements  may  be 
reduced  to  the  following  :  A  State  across  which  goods  pass  in  transit  renders  no  service 
to  the  State  which  sends  the  goods,  but,  on  the  other  hand,  this  latter  State  renders 
great  service  to  the  former  on  condition  that  it  does  not  allow  its  goods  to  remain  in 
the  territory  across  which  transit  takes  place.  The  counterpart  of  this  service  is  the 
burden  of  customs  formalities  and  administration,  which  devolves  upon  the  State  of 
transit.  Both  at  Paris  and  here  I  took  the  side  of  the  Italian  Delegation  in  this  question, 
and  I  now  second  its  proposal. 

M.  VALENTINI  (Italy;  speaking  in  French).  —  I  thank  M.  Hostie  for  his  explana- 
tion. As  we  all  desire  to  arrive  at  an  agreement,  I  think  we  may  all  recognise  that  to 
have  placed  the  provision  in  this  Convention,  and  not  in  the  other,  is  a  proceeding  which 
is  certainly  open  to  criticism.  I  call  for  equality  of  treatment.  It  is  only  logical 
and  just  to  insist  that  as  the  provision  has  been  allowed  in  the  Transit  Convention,  it 
should  also  be  admitted  in  the  Convention  on  Navigable  Waterways. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  wish  to  make  an  observation  on  the  Italian 
amendment.  I  should  like  to  know  what  was  meant  by  customs  vouchers,  etc.  Article  7 
distinctly  lays  down  that  when  the  two  banks  of  an  international  waterway  are  within 
the  same  State,  the  customs  formalities  will  be  limited  to  placing  goods  in  transit  under 
seal  or,  as  we  have  now  agreed,  into  the  custody  of  a  customs  agent  or  under  pad  lock, 
but  when  the  international  waterway  forms  the  frontier,  the  goods  in  transit  shall  be 
exempt  from  all  customs  formalities  except  in  certain  very  special  cases.  I  should 
like,  therefore,  to  know  what  are  these  particular  customs  vouchers  etc.,  referred  to  by 
the  Italian  Delegate.  It  seems  to  me  that  there  is  a  difference  between  transit  by  an 
international  waterway  and  transit  generally,  inasmuch  as  the  permissible  formalities 
are  much  more  limited  in  the  former  than  in  the  latter  case. 

The  CHAIRMAN  (speaking in  French). — This  question  is  a  simple  one.  The  rea- 
sons for  and  against  have  already  been  stated.  I  ask  the  Committee  to  find  some  com- 
mon ground  on  which  to  arrive  at  complete  agreement,  without  any  necessity  for  a 
minority  or  majority. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  have  not  had  a  reply  to  my  question.  I 
asked  what  was  the  meaning  of  the  expression  customs  vouchers,  etc.,  used  by  the  Italian 
Delegate  in  the  Italian  amendment  to  Article  7,  in  view  of  the  fact  that  such  formalities 
involving  customs  vouchers  would  appear  to  be  expressly  excluded  from  transit  traf- 
fic o:;  international  waterways. 
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ML  HOSTIE  (speaking  in  French). — General  Mance  considers  that  in  the  ease  in 
question  all  customs  formalities  other  than  placing  under  seal  or  in  the  custody  of  a 
customs  agent,  are  exclused;  the  question  of  customs  vouchers  therefore  does  not 
arise. 

M.  BIGNAMI  (Italy;  speaking  in  French). — We  see  no  reason  for  establishing 
different  treatment  for  railways  and  navigable  waterways.  Why  should  we  now 
make  an  exception  in  favour  of  the  transit  of  vessels  ?  The  question  of  transit  was 
settled  in  the  Transit  Convention.  We  have  before  us  two  opposing  theories,  and  1 
think  we  should  choose  between  them  by  means  of  a  vote.  Certain  delegations  hold 
one  opinion  and  others  hold  an  entirely  different  one,  and  it  would  be  better  to  settle 
the  question. 

Mr.  H.  0.  MANCE  (Great  Britain). — I  have  not  yet  expressed  any  opinononthe 
Italian  amendment.  I  simply  ask  a  question.  If,  as  I  had  hoped,  it  had  been  said 
that  it  was  an  oversight  to  have  used  that  particular  expression  there,  then  I  should 
have  been  prepared  to  express  an  opinion  as  to  whether  we  might  omit  that  paragraph. 
Personally  1  do  not  attach  much  importance  to  it  in  the  present  form;  but  in  order 
to  avoid  any  misunderstanding  1  should  have  liked  to  clear  up  the  point  whether  the 
Italian  Delegation  envisages  customs  vouchers  for  transit  traffic  on  international 
waterways;  if  so,  an  amendment  should  have  been  moved  to  the  first  part  of  Article  7 
and  not  to  the  last  part. 

M.  BIGNAMI  (Italy;  speaking  in  French). — Customs  vouchers  are  certificates,  and 
it  is  only  natural  that  small  sums  should  be  charged  for  the  passage  of  goods. 

M.  HOSTIE  (speaking  in  French). There  is  a  misunderstanding.     General  Mance 

stated  that  it  was  precisely  formalities  of  this  kind  which  were  prohibited  in  para- 
graphs 2  and  3  of  Article  7,  on  international,  as  opposed  to  national,  waterways,  and 
that  consequently  the  question  of  remuneration  did  not  arise. 

M.  BARRML  (France;  speaking  in  French). — In  France  a  customs  voucher  does 
not  always  imply  that  a  receipt  for  customs  dues  received  must  be  presented;  it  may 
be  nothing  more  than  a  document  accompanying  goods  on  which  no  dues  are  levied. 
Goods  should  certainly  be  accompanied  by  a  document  of  this  kind  in  order  to  be 
carefully  identified  on  entering  or  leaving  a  country.  That  is  the  meaning  of  customs 
vouchers  in  respect  of  customs  transit.  In  this  particular  instance  I  do  not  know  whe- 
ther we  can  discuss  a  question  of  such  a  technical  and  detailed  nature  without  having 
before  us — as  the  Italian  Delegation  has  on  several  occasions  requested — the  exact 
text  which  we  adopted  in  the  Transit  Convention.  As  we  are  constantly  referring 
to  it,  it  would  appear  difficult  to  draw  up  the  text  of  the  Convention  on  Navigable 
Waterways  without  having  the  other  text  before  us.  We  might  postpone  a  vote  on 
the  present  text  until  we  have  before  us  the  articles  in  their  final  form.  The  Committee 
must  therefore  be  allowed  a  certain  period  of  time  to  enable  it  carefully  to  consider  and 
compare  the  articles  of  the  Transit  Convention  with  those  of  the  Convention  on  Navi- 
gable Waterways. 

M.  HOSTIE  (speaking  in  French). — I  think  the  discussion  is  wandering  from  the 
point.  That  is  not  the  question  before  us,  which  is  a  very  simple  one;  paragraphs  2 
and  3  of  Article  7  lay  down  a  special  system  of  customs  formalities  for  international 
navigable  waterways;  according  to  this  system  customs  vouchers  will  in  no  case  be 
established... 

Mr.  H.  0.  MANCE  (Great  Britain).— ...for  traffic  in  transit. 

M.  HOSTIE  (speaking  in  French).— As  General  Manoe  remarked,  there  can  be  no 
question  of  remuneration  for  this  formality.  The  only  formalities  allowed  for  transit 
are  that  seals  or  padlocks  may  be  affixed  and  customs  agents  may  be  placed  on  board 
vessels  for  surveillance  purposes.  That  is  General  Mance's  first  point.  He  then  asks 
whether  it  was  not  by  inadvertence  that  customs  vouchers  were  mentioned  in  the 
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Italian  proposal.     If  it  appears  that  a  mistake  has  arisen  regarding  the  first  point,  I  pre- 
sume that  General  Mance  will  continue  his  argument. 

Mr.  H.  0.  MANCE  (Great  Britain).— That  is  so. 

M.  BIGNAMI  (Italy;  speaking  in  French). — When  reference  is  made  in  the  second 
paragraph  of  Article  7  to  placing  under  seal,  this  does  not  exclude  the  granting  of  cer- 
tificates. 

M.  HOSTIE  (speaking  in  French).— Yes,  it  does. 

M.  BIGNAMI  (Italy;  speaking  in  French). — If  certificates  are  granted,  they  would, 
as  a  matter  of  fact,  constitute  customs  vouchers;  it  is  in  this  sense  that  we  interpret 
the  article.  They  are  given  for  other  goods  in  transit,  and  we  do  not  see  why  any  diffe- 
rence should  be  made. 

M.  HOSTIE  (speaking  in  French). — I  think  there  is  a  complete  misunderstanding. 
In  these  circumstances,  what  would  the  purport  of  the  article  be  ?     It  reads  : 

When  the  two  banks  of  a  naaonal  waterway  are  within  the  same  State,  the  customs  for- 
malities on  goods  in  transit  will  be  limited  to  placing  them  under  seal,  or  in  the  custody 
of  a  customs  agent. 

Apart  from  the  placing  of  seals  on  the  hatches  of  the  vessel,  all  formalities  are  prohi- 
bited. According  to  the  text,  it  is  absolutely  forbidden  to  introduce  any  documents 
whatever;  that  is  the  meaning  of  the  text. 

M.  BIGNAMI  (Italy;  speaking  in  French). — This  seems  to  us  quite  impossible. 
Goods  must  be  identified  and  be  given  a  certificate  of  identification. 

M.  WINI ARSKI  (Poland ;  speaking  in  French). — With  regard  to  Article  7,  the  Green 
Book  (1)  says  that  : 

But  nevertheless  this  paragraph  is  not  to  be  interpreted  as  abolishing  or  modifying 
obligations  or  usages  existing  on  certain  waterways,  whereby  vessels  in  transit  provide 
food  and  accommodation  for  customs  officials  while  on  board. 

We  are  increasing  the  number  of  international  navigable  waterways.  We  shall 
thus  have  navigable  waterways  of  less  importance  than  those  hitherto  dealt  with. 
According  to  this  commentary,  expenses  for  maintenance  and  upkeep  appear  to  be 
charged  to  vessels  in  transit  on  large  international  waterways.  But  what  has  been 
done  on  large  waterways  could  not  be  done  on  small  ones,  as  such  a  practice  does  not 
exist.     I  desire  once  more  to  support  the  Italian  proposal;  I  consider  it  excellent. 

Mr.  H.  0.  MANCE  (Great  Britain).— As  regards  the  Italian  proposal,  I  myself  have 
a  perfectly  open  mind,  and  I  will  accept  any  solution  agreeable  to  the  Committee;  I 
do  not  attach  much  importance  to  whether  the  paragraph  is  retained  or  not,  but  I  do 
hope  the  Italian  Delegation  will  not  go  back  on  what  we  have  decided.  From  the 
very  beginning,  I  have  never  heard  any  doubt  expressed  as  to  the  meaning  of  the  first 
part  of  Article  7. 

M.  BIGNAMI  (Italy;  speaking  in  French). — No,  Italy  never  looks  back. 

M.  TSANG-OU  (China;  speaking  in  French). — M.  Hostie  has  mentioned  that,  accor- 
ding to  paragraph  2,  there  were  no  other  formalities  possible  except  the  affixing  of 
seals.  May  I  remind  M.  Hostie  that  restrictions  are  only  allowed  within  the  limits 
fixed  by  Article  7  of  the  Transit  Convention, — that  is  to  say,  when  they  are  necessitated 
by  danger  from  foreign  sources  or  by  emergencies  affecting  the  safety  of  the  State  ? 
I  think  that  the  last  paragraph  conflicts  with  this  commentary,  and  I  ask  M.  Hostie 
to  be  so  good  as  to  give  us  an  explanation  on  this  point. 


(1)  See  p.  423. 
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\t.  HOSTIE  (speaking  in  French).-  1  do  not  think  there  is  any  contradiction, 
because  so  long  as  the  seals  are  respected  and  nothing  unusual  takes  place  on  hoard, 
the  identity  of  the  goods  in  transit  will  certainly  be  safeguarded.  But  in  the  event 
of  actual  or  alleged  force  majeure,  it  may  become  necessary  to  open  the  batches  and 
break  the  seals.  It  is  obvious  and  all  navigation  acts  contain  provisions  on  this  point 
that  the  State  in  whose  territory  the  vessel  is  situated  may  then  take  measures  to  pro- 
tect itself  against  possible  fraud.  I  should  like  to  return  for  a  moment  to  the  funda 
mental  point  of  the  limitation  of  customs  formalities  on  international  waterways.  I 
am  thinking  particularly  of  certain  schemes  to  revise  the  Convention  of  Mannheim,  in 
which  it  is  specially  enacted  that  the  only  methods  of  procedure  to  safeguard  I  ho  rights 
of  the  State  of  transit  are  surveillance  by  customs  officials  and  the  placing  of  customs 
seals.  I  think  that  we  should  be  taking  a  definitely  retrograde  step  if  we  entertained 
the  idea  of  doing  anything  else. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  Hear,  hear! 

M.  HOSTIE  (speakingin  French).  —  I  hope  I  may  be  excused  for  speaking  so  often,  but 
I  should  like  to  draw  the  attention  of  the  Italian  Delegation  very  seriously  to  a  point 
which  has  completely  escaped  notice  in  the  discussion.  It  is  a  point  which  had  not 
even  occurred  to  me,  and  it  is,  I  think,  the  real  starting-point  of  the  whole  affair.  The 
Treaties  of  Peace  contain  an  article  which  in  the  Treaty  of  Versailles  is  numbered  334. 
This  article  establishes  a  provisional  regime  for  a  number  of  waterways  (the  Elbe,  Oder, 
Danube,  and  so  on)  and,  as  regards  transit  on  these  waterways,  makes  reference  to  the 
article  in  the  same  Treaty  in  which  the  principle  of  freedom  of  transit  is  laid  down ;  this 
principle  itself  is  drawn  up  in  such  a  manner  as  to  exclude  any  possibility  of  levying 
dues.  It  appears  certain,  therefore,  that,  as  regards  the  waterways  referred  to  in  this 
article,  we  should  be  going  back  upon  the  regime  established  by  the  Treaties  of 
Peace.  1  should  like  to  draw  the  attention  of  the  Italian  Delegation  to  these 
consequences,  which  might  be  considered  unfortunate. 

M.  BIGNAMI  (Italy;  speakingin  French).  —  My  reply  is  simply  that  there  are 
experts  here — particularly  French  and  Dutch  experts — who  consider  certificates  neces- 
sary, if  only  for  the  sake  of  statistics.  You  see  that  the  question  is  more  complex 
than  we  thought.  We  believe  it  would  be  better  to  refer  it  for  the  consideration  of  a 
Committee  of  experts  composed  of  three,  four  or  five  members.  We  shall  see 
whether  this  Committee  will  prove  us  right  or  wrong.  We  consider  the  question 
sufficiently  serious  for  this  procedure  to  be  followed.  There  is  here  a  question  of 
equality  of  treatment  as  regards  other  goods  in  transit  which  use  means  of  transport 
other  than  waterways. 

M.  WINIARSKI  (Poland;  speakingin  French).  —  I  cannot  help  pointing  out  to 
M.  Hostie  that  the  regime  established  by  the  Treaty  of  Peace  is  in  more  than  one  res- 
pect exceptional.  As  we  are  establishing  a  normal  regime,  it  would  not  be  good 
policy  to  perpetuate  a  situation  which  everyone  considers  exceptional. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  1 
regret  that  I  am  compelled  to  refer  once  again  to  the  serious  observation  which  the 
Italian  Delegate  has  made.  He  assures  us  that  the  regime  established  by  Articles  332 
to  338  of  the  Treaty  of  Peace  must  be  considered  as  an  exceptional  regime. 

When  we  consider  dispassionately  the  commentary  of  the  authors  of  the  text,  we 
cannot  for  a  moment  admit  that  their  intention  was  to  establish  an  exceptional  regime. 
They  stated  expressly — particularly  in  reply  to  the  German  Delegation  and  in  the  offi- 
cial text  drawn  up  by  the  Principal  Allied  and  Associated  Powers — that  this  regime 
must  be  considered  in  some  sort  as  part  of  the  future  General  Convention  which  I  he 
intentio  n  was  to  produce  as,  to  a  certain  extent,  a  re-casting  of  it.  It  was  never  considered 
that  this  regime  was  an  exceptional  regime.  The  Principal  Allied  and  Associated 
Powers  stated  the  exact  contrary.  That  is  the  fundamental  point,  and  if  we  read  in 
any  other  light  the  texts  which  we  are  obliged  to  take  into  account,  we  should  be 
making  a  complete  travesty  of  the  intentions  of  their  authors;  we  are  obliged  to  take 
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these  texts  into  account,  because  they  form  a  commentary  on  the  articles  of  the  Treaties 
of  Peace  referred  to  in  the  resolution  by  which  this  Conference  was  convened. 

The  CHAIRMAN  (speaking  in  French).  — ■  Permit  me  to  tell  you  what  I  know 
of  this  subject,  the  importance  of  which  no-one  will  fail  to  realise.  As  a  member  of  the 
Drafting  Committee,  I  helped  to  draw  up  the  conditions  of  peace  with  Germany.  As 
M.  Haas  has  said,  we  considered  that  the  clauses  of  the  Treaty  of  Peace  contained 
excellent  principles  which  could  be  applied  universally,  and  it  was  because  we'  consid- 
ered these  principles  to  be  good  that  we  asked  Germany  to  accede  to  them.  This 
was  also  the  spirit  of  the  reply  sent  to  that  Power  two  years  ago.  In  these  circum- 
stances I  think  we  may  consider  these  points  as  definitely  settled. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  Article  338  contains  the  fol- 
lowing words  : — 

(this)  regime  ...shall  be  superseded  by  one  to  be  laid  down  in  a  general  Convention 
drawn  up... 

There  is  no  text  which  binds  us  to  establish  this  Convention;  the  Treaty  of  Peace 
has  left  us  full  liberty  in  this  respect. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  Could  not  my 
proposal  (1)  to  guarantee  freedom  of  transit — the  proposal  based  on  treaties  already 
in  force  for  more  than  half  a  century  in  South  America — be  referred  to  the  Sub-Com- 
mittee which  is  to  be  formed  ?  It  refers  to  the  limitation  of  customs  formalities  as 
regards  transit.  This  proposal  was  referred  to  a  special  Sub-Committee  which  was 
occupied  with  this  very  question  of  the  proposal  to  limit  customs  formalities.  At  the 
time  I  brought  the  text  of  the  Treaty  of  1857  between  Brazil  and  Argentine  to  the  notice 
of  this  Sub-Committee  in  order  that  no  opportunity  of  progress  should  be  lost.  It  was 
decided  to  postpone  the  discussion,  and  for  this  reason  1  ask  that  this  question  now 
once  more  be  raised  and  referred  to  a  Sub-Committee. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  also  am  of  this  opinion. 

The  CHAIRMAN  (speaking in  French).  —  I  put  to  the  vote  the  motion  to  refer  to 
a  special  sub-committee  the  amendment  proposed  by  the  Italian  Delegation,  and  the 
proposal  to  which  M.  Fernandez  y  Medina  has  alluded. 

The  motion  was  carried. 

The  special  Sub-Committee  might  be  composed  of  the  following  nine  members  : 
MM.  Winiarski,  Pierrard,  Fernandez  y  Medina.  Bignami,  Detceuf,  Kasama,  General 
Mance  and  MM.   Muller  and   Vallotton. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — This 
special  Sub-Committee  will  have  to  examine  the  last  paragraph  of  Article  7,  which  refers 
to  Article  3  of  the  Transit  Convention. 


(li  The  text  of  the  I  ruguayan  Delegation's  amendment  to  Article  5  of  the  Draft  Convention  on 
Freedom  of  Transit  is  as  follows  :--  "Vessels  proceeding  from  a  se  a  port  or  river-port  of  the  State  whose 
(lag  they  fly,  towards  another  portof  thesanie  State  orof  another  State,  shall  not  be  subjected,  during 
transit  through  the  territorial  waters  of  intermediate  States,  to  any  examination  or  delay  except 
such  as  are  necessary  for  the  production  of  bills  of  health,  pilotage  formalities,  recognition  of  nation- 
ality, point  of  departure  and  destination.  The  nationality,  point  of  departure,  destination  and  tonnage 
shall  be  corroborated  by  certificates  from  the  authorities  of  the  port  of  departure  bearing  the  consular 
visa.  Should  bona  fide  suspicions  be  entertained,  or  should  the  necessary  certificates  not  be  forth 
coming,such  vessels  will  be  required  to  show  passports,  list  of  crew  and  manifest  of  cargo. 

Reasons.  —  The  addition  proposed  by  the  Delegation  of  Uruguay  is  the  almost  literal  reproduction 
of  Article  7  of  the  Treaty  between  the  Argentine  and  Brazil,  dated  November  20th,  1857,  and  expe- 
rience clearly  shows  that  any  provision  or  restriction  is  quite  useless  for  ensuring  the  granting  of  faci- 
lities  or  guarantees  to  transit  in  face  of  the  temptation  —unfortunately  very  frequent— to  which  cus- 
toms authorities  are  everywhere  prone,  to  carry  out  their  duties  with  excessive  zeal,  to  the  detriment 
of  the  most  important  interests  of  commerce  and  international  navigation,  and  even  of  the  guarantees 
which  States  are  entitled  to  eniov. 

For  Report  of  Sub-Committee  on  this  question,  see  Verbatim  Records  and  Texts  relating  to  Con- 
vention on  Freedom  of  Transit,  pp.   120-121. 
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The  CHAIRMAN  (speaking  in  French).  — The  Serb-Croat-Slovene  Delegation  has 
submitted  the  following  amendment  : 

I.  Add  at  the  end  of  the  third  paragraph  the  words :  The  measures  indicated  in  tlie  pre- 
ceding paragraph,  however,  may  also  be  applied  in  this  case  in  order  to  simplify  customs  for- 
malities. 

II.  The  text  of  the  last  paragraph  of  Article  7  should  be  reserved  for  adaptation  to  the 
new  text  of  Article  3  of  the  Transit  Convention  when  it  shall  be  adopted. 

III.  Add  at  the  end  of  the  last  paragraph  the  words  :  it  is  understood  that  the  measures 
provided  for  in  Article  6  shall  be  applied  also  to  vessels  in  transit,  and  that  the  board  and  lodging 
of  the  customs  agents  may  be  charged  to  the  vessel  in  transit. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French). —The  adop- 
tion of  these  amendments  does  not  give  rise  to  any  difficulty,  as  their  terms  have  already 
been  inserted  in  certain  articles  of  other  conventions,  and  in  the  paragraphs  of  Article  7. 

The  first  amendment  does  not  require  comment;  it  is  sufficient  to  read  the  text 
carefully.  I  should  like  to  remind  you  that  it  entails  the  addition,  after  the  third  para- 
graph, of  the  words  :  the  measures  indicated  in  the  preceding  paragraph,  however,  may 
also  be  applied  in  this  case  in  order  to  simplify  customs  formalities. 

The  second  paragraph  refers  to  the  case  in  which  the  two  banks  of  an  international 
waterway  belong  to  one  and  the  same  State,  and  provides  for  the  customs  formalities 
of  placing  under  seal  or  in  the  custody  of  a  customs  official. 

The  third  paragraph  deals  with  the  case  of  an  international  waterway  which  forms 
the  frontier  between  two  States;  vessels,  passengers  and  goods  passing  in  transit  shall 
be  exempt  from  all  customs  formalities  except  in  those  cases  in  which  there  are  valid 
reasons  of  a  practical  nature  for  carrying  out  customs  formalities  in  the  part  of  the  river 
which  forms  the  frontier. 

In  this  second  case  the  Commission  of  Enquiry  did  not  consider  placing  under  seal 
or  in  the  custody  of  a  customs  official  to  be  necessary.  In  my  view  more  precautions 
should  be  taken  than  in  the  case  of  a  river  crossing  a  State.  In  order  to  make  my  idea 
clear,  allow  me  to  take  an  instance  which  is  a  little  unusual,  but  which  will  convince  you 
that  what  we  are  asking  is  just,  and  that  if  the  Conference  does  not  support  our  point 
of  view  we  shall  be  involved  in  inextricable  difficulties.  The  Drave,  which  forms 
the  frontier  between  our  State  and  Hungary,  and  which  has  a  winding  course,  is  crossed 
25  or  30  times  over  a  length  of  less  than  200  kilometres  by  the  frontier-line,  which  is 
quite  straight.  What  measure  do  you  wish  us  to  apply  here  ?  Placing  under  customs 
seal  or  under  the  supervision  of  a  customs  official  is  out  of  the  question.  You  will  see 
that  however  good  may  be  the  intentions  on  which  certain  clauses,  whether  of  conven- 
tions or  treaties,  are  based,  they  may  have  to  be  modified  or  improved.  It  seems  to  me 
necessary  to  add  at  the  end  of  the  third  paragraph  the  measures  provided  at  the  end 
of  the  second  paragraph.  If  you  think  that  paragraph  3  allows  of  the  same  measures 
as  paragraph  2,  we  shall  be  happy  to  note  this  fact,  but  we  should  ask  for  the  text  to 
be  amended.  I  think  that  we  should  begin  with  the  first  question,  and  with 
your  permission  I  will  now  explain  my  point  of  view.  If  I  remember  aright, 
when  we  drew  up  the  Draft  Convention  at  Paris,  the  requirements  laid  down 
in  the  third  paragraph  were  expressly  called  for  by  the  Netherlands  Delegation  to  meet 
a  special  case, — th3t  of  the  Rhine.  The  intention  was  to  avoid  compelling  the  Nether- 
lands to  change  its  customs  formalities  completely  in  order  to  introduce  the  system  of 
placing  under  seal  or  in  the  custody  of  a  customs  official.  This  paragraph  was  drawn 
up  in  its  present  form,  then  in  order  to  avoid  compelling  that  country  to  change  the 
system  of  administration  of  its  customs  frontier,  the  working  of  which  gives  satisfaction. 
But  in  my  view  contingencies  other  than  those  to  which  this  paragraph  refers  should 
not  have  been  excluded.  I  have  cited  another  instance,  in  which  the  frontier-line  does 
not  follow  the  winding  course  of  the  river,  but  cuts  it  in  two,  and  this,  I  think,  neces- 
sitates the  provisions  of  paragraph  2;  but  I  will  quote  other  cases  which  are  not  met 
by  these  provisions. 

You  may  tell  us  to  employ  the  same  methods  as  the  Dutch ;  but  that  would  compel 
us  to  instal  about  60  customs  stations,  in  order  to  fulfil  the  formalities  laid  down  in  para- 
graph 2.  In  order  to  meet  every  case  I  ask  that  the  article  be  drawn  up  in  the  most 
general  terms.     For  this  reason  we  propose  to  add  in  the  text  of  the  third  paragraph 
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the  words  •  the  measures  indicated  in  the  preceding  paragraph,  however,  may  also  be  applied 
in  this  case  in  order  to  simplify  customs  formalities.  It  refers  to  rivers  which  form  the 
frontier  between  two  States.  The  text  may  be  altered;  our  desire  is  that  it  shall  meet 
the  cases  which  I  have  brought  to  your  notice.  We  are  not  greatly  concerned  as  regards 
the  actual  wording. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  I  think  that  we 
could  arrive  at  a  settlement  which  provides  the  guarantees  for  which  M.  Avramovitch 

asks. 

The  CHAIRMAN  (speaking  in  French).  —  Are  you  in  favour  of  the  principle  of  his 
amendment  ? 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  Certainly,  parti- 
cularly as  regards  facilitating  navigation. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  do  not  think  it  is  necessary  to  refer  this  to  a 
sub-committee.  I  think  we  all  agree  that  the  case  put  by  M.  Avramovitch  is  met 
by  the  third  paragraph  of  Article  7,  In  my  opinion  it  is  precisely  this  kind  of  question 
to  which  this  article  refers.  You  will  remember  that  this  paragraph  was  drawn  up 
at  Paris  in  fairly  general  terms,  in  order  to  meet  situations  of  a  similar  nature  which  we 
thought  might  exist  in  other  parts  of  the  world.  Here  we  have  before  us  a  situation  of 
this  kind.  I  think  that  our  text  is  most  satisfactory,  in  that  it  fully  meets  the  question 
with  which  we  have  to  cope.  We  suggest  that  we  should  merely  mention  in  the 
Records,  or  perhaps  in  the  Report  itself,  that  this  was  the  opinion  of  the  Committee. 
We  could  thus  settle  the  question  immediately. 

M.  HOSTIE  (speaking  in  French).  —  I  was  about  to  make  the  same  suggestion. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State). — The  question  is  so  serious  that 
I  cannot  rest  content  with  observations  inserted  in  the  Records.  Allow  me  to  say  in 
all  candour  that  some  of  the  observations  which  have  been  inserted  in  the  General  Con- 
ventions are  much  less  important.  Moreover,  you  must  not  think  merely  of  meeting 
our  case  alone, — there  may  be  others;  others  may  even  arise  when  the  Convention  is 
put  into  execution.  Why  should  we  remain  content  with  the  mere  insertion  of  a  pas- 
sage in  the  Records  ?  If  it  were  only  in  order  to  show  respect  for  what  has  been  done 
I  should  not  object,  but  we  must  try  to  improve  what  has  been  done. 

The  CHAIRMAN  (speaking  in  French). —  Would  you  be  satisfied  if  we  inserted  in 
the  Report  a  carefully  considered  text  ? 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  No, 
Mr.  Chairman.  I  go  so  far  as  to  consider  that  other  Delegations  should  not  merely  ask 
whether  the  article  meets  their  own  particular  case  or  not.  It  is  our  duty  here  to 
establish  principles,  and  1  ask  for  a  general  provision  to  be  inserted  in  the  Convention 
itself. 

M.  HOSTIE  (speaking  in  French).  —  I  agree  with  General  Mance.  I  do  not  under- 
stand why  the  text,  which  suffices  for  situations  identical  to  those  brought  to  our  notice 
by  the  Netherlands  Delegation,  should  not  suffice  in  your  case.  We  ought  not  to  put 
anything  in  the  Report.  If  we  do  insert  anything  in  it,  it  would  be  a  superfluous 
precaution.  It  would  be  from  a  text  of  the  Convention  itself  that  you  would  derive 
the  right  in  such  cases  to  take  such  practical  action  as  may  be  required.  Allow  me 
to  say  that  your  amendment  destroys  the  whole  paragraph.  It  would  in  effect  say 
that  when  a  river  forms  a  frontier  it  will  always  be  permissible  to  treat  it  as  if  it  did 
not  form  a  frontier,  whilst  the  text  in  its  present  form  already  meets  your  contention. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  If  we 
do  not  clearly  indicate  what  we  mean  in  the  texts,  we  shall  be  obliged  later,  when  we 
have  to  refer  to  them,  to  interpret  them — I  will  not  say  arbitrarily, — but  literally,  and 
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we  may  be  told  that  our  case  is  not  covered  by  the  Convention  and  that  a  fresh  solution 
must  be  sought.  We  do  not  wish  to  incur  the  risk  of  having  to  seek  for  a  solution 
later,  when  we  may  do  so  now. 

M.  TSANG-OU  (China;  speaking  in  French).  —  1  had  prepared  an  amendment  to 
the  same  effect  (1),  but  I  now  support  M.  Avramovitch's  proposal.  I  am  thinking 
of  the  river  Amur,  which  is  1,200  kilometres  in  length.  We  will  not  instal  a  customs 
cordon  along  the  whole  length  of  this  river  for  a  mere  question  of  transit.  Without 
going  as  far  as  M.  Avramovitch,  1  ask  that  we  should  be  allowed  to  have  a  common 
centre  for  customs  control.  The  two  countries  concerned  might  choose  a  point  at 
which  this  control  could  be  carried  on.  We  ask  to  be  allowed  the  right  of  control  for 
the  sake  of  national  security. 

The  CHAIRMAN  (speaking  in  French).  —  It  is  understood  that  this  question  will 
be  submitted  to  the  Sub-Committee. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  ask 
that  M.  Tsang-Ou  should  sit  on  the  Sub-Committee. 

M.  TSANG-OU  (China;  speaking  in  French).  —  1  thank  you,  but  I  have  already 
a  great  deal  of  work  to  do.  Moreover,  if  your  proposal  is  adopted,  mine  is  adopted 
automatically.  Would  not  M.  Vallotton  agree  to  become  a  member  of  the  Sub- 
Committee? 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  would  not  advise  you 
to  put  me  on  this  Sub-Committee;  1  should  be  obliged  to  vote  against  you.  After  all 
the  discussion  which  has  taken  place  I  should  like  to  say  that  I  am  perfectly  satisfied 
with  the  present  text,  and  1  consider  that  the  wishes  of  all  are  fully  met.  1  am  sure 
M.  Tsang-Ou,  who  has  always  supported  measures  of  a  liberal  nature,  will  accede  to 
the  proposed  system. 

M.  TSANG-OU  (China;  speaking  in  French).  —  M.  Vallotton  cannot  expect  me 
to  compromise  a  frontier  of  1,200  kilometres  in  length  in  order  to  uphold  my  reputation 
as  a  liberal  man. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  No,  but  your  proposed 
text  betrays  your  intentions. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  1  now 
come  to  the  second  point  of  our  amendment;  as  regards  the  end  of  Article  7  we  pro- 
pose that  the  text  should  be  reserved  in  order  to  adapt  it  to  the  new  wording  of 
Article  3  of  the  Transit  Convention,  when  this  has  been  adopted.  We  will  speak 
of  this  question  later. 

I  will  now  pass  to  the  third  point.  This  is  a  matter  which  appears  to  me  just  and 
equitable,  referring  as  it  does  to  a  similar  subject  in  the  Transit  Convention.  1  be 
proposal  is  to  add  to  the  end  of  the  last  paragraph  of  Article  7  :  it  is  understood  that 
the  measures  provided  for  in  Article  6  shall  be  applied  also  to  vessels  in  transit,  and  thai 
the  board  and  lodging  of  the  customs  agents  may  be  charged  to  the  vessel  in  transit.  It 
would  be  unfair  not  to  levy  a  small  charge,  not  of  a  fiscal  nature,  but  intended  to  defray 
the  cost  of  works  to  maintain  navigability.  You  declare  certain  rivers  to  be  inter- 
national, and  on  this  basis  you  impose  charges,  but  you  do  not  give  any  rights  in 
compensation. 


(1)  The  text  of  the  Chinese  amendment  reads  as  follows  : 

"  Should  the  Conference  decide  that  the  definition  of  inturnationalisation  shall  apply  to  inter* 
national  rivers,  without  any  distinction  between  general  and  limited  concern,  the  Delegation  proposes 
the  following  changes  : 

"Article  7.  —  Customs  formalities.  —  Delete,  from  the  words  exempt  from  all  customs  formalities,  and 
Substitute  the  words  subject  to  customs  control  to  be  established  at  a  point  on  the  river  forming  the  frontier   . 
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M.  HOSTIE  (speaking  in  French).  —  M.  Avramovitch's  request  is  certainly  the 
result  of  a  misunderstanding,  as  it  is  met  by  Article  6,  which  enacts  that  a  vessel  in 
transit  may  be  subjected  to  dues  for  the  upkeep  and  improvement  of  waterways. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Is  that 
really  so? 

M.  HOSTIE  (speaking  in  French).  —  It  is  all  the  more  certain  because  in  the 
Transit  Convention  itself  it  is  already  laid  down  that  provisions  regarding  charges 
shall  be  formally  extended  to  include  navigation  charges. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  am  still 
doubtful,  because  Article  3  refers  only  to  dues,  and  Article  4  to  transit.  If  mention 
is  made  of  this  point  in  the  Records,  I  am  prepared  to  withdraw  my  proposal,  but  it 
will  have  to  be  stated  most  explicity. 

M.  HOSTIE  (speaking  in  French).  —  It  refers,  of  course,  to  the  same  charges  as 
for  other  vessels. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  We  are 
of  course  in  favour  of  the  principle  of  equality  and  reciprocity. 

The  CHAIRMAN  (speaking  in  French).  —  We  now  come  to  the  question  of  board 
and  lodging. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  This 
question  will  be  dealt  with  in  Sub-Committee,  and  I  think  it  is  adequately  met  by  the 
Italian  proposal.  If,  however,  this  proposal  is  not  accepted,  I  reserve  the  right  once 
more  to  bring  forward  our  own.  I  have  always  been  opposed  to  this  idea  of  boarding 
a  customs  official  in  the  vessel  which  he  has  to  supervise.  I  have  always  held  that 
it  would  be  better  to  levy  a  charge  for  this  purpose  rather  than  to  provide  a  customs 
official  with  a  good  bed,  food  and  drink  under  all  kinds  of  conditions.  As  I  am  told, 
however,  that  this  practice  already  exists  incertain  countries  and  cannot  be  changed,  we 
will  accept  it,  but  we  ask  for  compensation.  M.  Hostie  tells  us  that  if  certain  States 
have  organised  customs  services,  it  was  both  in  their  own  interests  and  in  order  to 
protect  themselves.  I  say  that  if  you  think  that  certain  States  are  faced  with  a 
danger  which  compels  them  to  take  measures  in  self-defence,  it  is  only  logical  that  you 
should  compensate  them  for  the  expenses  which  you  compel  them  to  incur.  If  the 
Kalian  proposal  is  not  adopted,  we  shall  maintain  our  own. 

The  CHAIRMAN  (speaking  in  French).  —  With  this  reservation  the  question  is 
referred  to  the  Sub-Committee. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  An  amendment  to  Article  7 
has  been  distributed  by  our  Delegation. 

The  CHAIRMAN  (speaking  in  French).  —  The  first  amendment  consists  of  the 
following  :  Add  at  the  end  of  the  last  paragraph  :  ...except  in  the  case  of  public  services 
for  towage  provided  for  in  the  Preamble. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  Article  3  of  the  Transit 
Convention  lays  down  that  vessels  in  transit  shall  not  be  subject  to  any  special  dues 
in  respect  of  their  entry,  exit  or  transit,  but  that  on  such  traffic  in  transit  there  may 
be  levied  dues  intended  solely  to  defray  expenses  of  supervision  and  administration 
which  such  transit  may  entail  on  the  Powers  through  whose  territories  the  traffic 
passes  in  transit.  Since  the  Preamble  of  the  Convention  admits  the  possibility  of 
establishing  public  towage  services  or  other  means  of  haulage  subject  to  a  monopoly, 
provision  would  have  to  be  made  for  levying  dues. 
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The  CHAIRMAN  (speaking  in  French).  —  Let  us  consider  this  question  first. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  If  the  amendment  of  the 
Italian  Delegation  were  accepted,  ours  would  become  superfluous.  I  therefore  propose 
to  refer  it  also  to  the  Sub-Committee  which  is  to  examine  the  Italian  amendment. 

The  CHAIRMAN  (speaking  in  French).  —  That  would  give  rise  to  confusion. 

M.  HOSTIE  (speaking  in  French).  —  I  may  be  wrong,  but  I  have  the  impression 
that  the  charge  for  towage  in  question  has  nothing  to  do  with  the  charges  which  would 
be  allowed  if  the  Italian  proposal  were  adopted.  Should  this  proposal  be  adopted, 
Article  7  would  allow  a  small  charge  to  be  levied  for  statistical  purposes  and  for  customs 
supervision,  whereas  we  are  now  dealing  with  the  possible  payment  for  services  ren- 
dered by  a  public  towage  service,  the  establishment  of  which  would  be  allowed  under 
the  terms  of  the  Convention.  This  would  certainly  refer  to  payments  taking  the  form 
of  the  charges  provided  for  in  Article  6  of  the  Transit  Convention.  I  think  therefore 
that  any  amendment  is  unnecessary,  as  this  article  expressly  allows  such  charges  to  be 
established. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  In  view  of  this  explanation, 
I  withdraw  the  first  of  my  amendments  to  Article  7. 

The  CHAIRMAN  (speaking  in  French).  —  The  second  amendment  to  Article  7 
proposed  by  the  Czecho-Slovak  Delegation  consists  in  adding  the  following  paragraph 
at  the  end  of  the  article  : 

The  provisions  of  Article  5,  paragraphs  2  and  3,  of  the  Convention  on  Freedom  of 
Transit,  shall  not  be  applicable  in  cases  where  the  transit  is  effected  by  vessels  navigating 
under  customs  seal. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  I  remember  that  this 
question  was  dealt  with  when  Article  5  of  the  Transit  Convention  was  discussed,  and 
it  was  referred  to  a  sub-committee  which  was  to  draw  up  the  final  text  (1).  The  Sub- 
Committee  prepared  a  report  for  the  Committee  on  the  question  raised  by  the  French 
Delegation,  and  a  long  discussion  took  place.  The  French  Delegation,  in  its  amend- 
ment to  Article  5,  proposed  the  addition  of  a  paragraph  to  the  effect  that  : 

This  provision  shall  not  apply  whenever  transit  is  carried  out  by  vessels  proceeding 
by  waterway  under  customs  seal. 

The  French  Delegation  stated  that  it  did  not  press  the  retention  of  this  provision 
in  the  Convention,  but  similar  provisions  have  been  put  forward  by  other  Delegations, 
in  particular  those  of  Czecho-Slovakia  and  Uruguay.  The  Sub-Committee  discussed 
this  question  at  great  length,  and  unanimously  decided  to  establish  more  complete 
freedom  on  international  waterways  than  anywhere  else.  Consequently,  the  idea 
contained  in  the  French  amendment,  and  again  put  forward  by  the  Czecho-Slovak 
and  Uruguayan  Delegations,  was  an  extremely  important  one.  The  Sub-Committee, 
however,  unanimously  decided  not  to  propose  the  introduction  of  a  similar  paragraph 
into  Article  5  of  the  Transit  Convention.  The  Sub-Committee,  indeed,  was  fa'ed  with 
almost  insurmountable  difficulties.  It  was  of  opinion  that  this  question  should  again 
be  considered  in  connection  with  the  Convention  on  Navigable  Waterways,  and  that 
it  should  not  be  treated  in  the  Convention  on  Freedom  of  Transit,  although  it  was  in 
entire  agreement  as  regards  principle.  For  these  reasons  we  propose  the  following 
amendment  at  the  end  of  Article  7  : 

The  provisions  of  Article  5,  paragraph  2  and  ■'>,  of  the  Convention  on  Freedom  of 
Transit  shall  not  be  applicable  in  cases  where  transit  is  effected  by  vessels  navigating 
under  customs  seal. 

M.  PIERRARD  (Relgium;  speaking  in  French).  —  It  is  a  mistake  to  say  that  this 
amendment  refers  to  Article  5,  paragraphs  2  and  3,  of  the  Transit  Convention, — it 


(1)  See  Verbatim  Records  and 'Texts  relating  to  the  Convention  on  freedoom  of  transit,  pp.  76, 82  and  119. 
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really  refers  to  Article  3.  Moreover,  apart  from  this  fact,  I  should  like  to  remind  the 
Committee  that  M.  Serruys,  on  behalf  of  the  French  Delegation,  did  propose  an  amend- 
ment similar  to  that  now  before  us.  I  pointed  out  to  the  Committee  to  which  the 
amendment  was  referred  that  a  distinction  would  have  to  be  drawn  between  sea-going 
vessels  and  river-craft,  since  it  may  be  possible  to  place  river-craft  under  customs  seal, 
but  it  is  physically  impossible  to  do  so  in  the  case  of  sea-going  vessels.  This  point, 
however,  has  been  considered  from  a  broader  point  of  view.  I  pointed  out  to  M.  Ser- 
ruys that  if  his  amendment  were  adopted,  it  would  produce  the  opposite  result,  namely, 
that  persons,  goods,  mails  and  postal  packets,  and  so  on,  would  be  subject  to  dues. 
M.  Serruys  was  struck  by  my  remark,  and  of  his  own  accord  withdrew  his  amendment. 
At  the  plenary  meeting  the  question  at  first  was  whether  the  provision  should  be 
included  in  the  Final  Protocol,  but  in  Sub-Committee  it  was  decided  that  the  amend- 
ment should  be  rejected.  I  now  ask  the  Czecho-Slovak  Delegation  to  withdraw  its 
amendment,  for  the  same  reasons  which  led  the  Belgian  Delegation  to  act  as  it  did 
in  the  Sub-Committee  of  which  it  formed  part.  In  any  case,  it  would  be  impossible 
for  me  to  vote  for  it,  for  reasons  which  were  fully  entered  into  by  M.  Serruys. 

M.  HOSTIE  (speaking  in  French).  —  As  we  have  already  referred  to  the  Sub- 
Committee  the  text  which  is  dealt  with  in  the  Czecho-Slovak  amendment  it  would 
only  be  logical,  as  M-  Medina  said,  to  refer  the  Czecho-Slovak  amendment  to  it  also. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  do  not  object. 

The  CHAIRMAN  (speaking  in  French).  —  This  question  will  be  considered  in 
Sub-Committee  on  Monday  morning.  Subject  to  this  reservation,  the  discussion  of 
the  article  is  closed  (1). 

DISCUSSION  OF  ARTICLE  8 

The  CHAIRMAN  (speaking  in  French).  —  We  will  now  consider  Article  8,  which 
reads  as  follows  : 

Use  of  Ports. 

Subject  to  the  provisions  of  Articles  4,  14  and  16,  the  subjects,  property  and  flags  of  all 
the  High  Contracting  Parties  shall  enjoy  equal  treatment  with  the  subjects,  property  and 
flags  of  the  riparian  State  under  whose  sovereignty  or  authority  the  port  is  situated,  as  regards 
the  use  of  all  the  ports  situated  on  an  international  waterway,  particularly  as  regards  port 
dues  and  charges;  it  being  understood  that  the  goods  to  which  the  present  paragraph  shall 
apply  are  those  originating  in  or  proceeding  from  or  to  the  territory  of  one  of  the  High 
Contracting  Parties. 

The  equipment  of  ports  situated  on  an  international  waterway,  and  the  facilities  granted 
to  navigation  in  those  ports,  shall  be  available  for  public  use  to  such  reasonable  degree  as 
corresponds  with  the  free  and  effective  practice  of  navigation. 

All  customs,  local  octroi  or  consumption  duties  levied  on  imports  and  exports  through 
the  said  ports  must  be  uniform,  irrespective  of  whether  the  vessel  carrying  or  to  carry  the 
goods  flies  the  flag  of  the  national  State  or  that  of  any  one  of  the  High  Contracting  Parties. 

In  the  absence  of  special  circumstances  reasonably  justifying  an  exception  on  account 
of  economic  needs,  these  duties  shall  be  fixed  on  the  same  basis  and  at  the  same  rates  as 
similar  duties  applied  at  the  other  customs  frontiers  of  the  State  concerned,  and  all  facilities 
accorded  by  the  High  Contracting  Parties  over  other  land  or  water  routes,  or  in  other  ports, 
for  imports  and  exports,  shall  be  equally  accorded  to  imports  and  exports  on  the  interna- 
tional waterway  and  the  ports  referred  to  above. 

An  important  amendment  has  been  put  in  by  the  Roumanian  Delegation.  It  reads 
as  follows  : 

Use  of  Ports. 

Subject  to  the  provisions  laid  down  in  the  present  Convention,  the  subjects,  property  and 
flags  of  all  the  High  Contracting  Parties  shall,  as  far  as  possible,  and  if  the  interests  of  the 
riparian  States  allow,  enjoy  equal  treatment  with  the  subjects  of  the  riparian  State  itself,  in 
all  ports  situated  on  an  international  waterway,  particularly  as  regards  port  dues  and  charges. 

(1)  For  report  of  Sub-Committee,  see  p.  167. 
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The  equipment  of  ports  situated  on  an  international  waterway  shall  be  placed  at  the 
disposal  of  the  public,  and  shall  be  available  for  public  use  in  order  of  registration  and  as 
far  as  possible,  without  prejudice  to  the  interests  of  the  riparian  State  under  whose  sove- 
reignty or  administration  these  ports  are  situated. 

Customs,  octroi  and  other  charges  imposed  by  the  riparian  States  on  goods,  during  the 
process  of  loading  or  unloading  in  the  ports  or  on  the  banks  of  an  international  river,  shall 
be  levied  without  discrimination  and  in  such  a  manner  as  to  avoid  all  hindrance  to  navigation. 

M.  POPESCO  (Roumania;  speaking  in  French).  —  The  amendment  to  Article  8 
proposed  by  the  Roumanian  Delegation  contains  three  parts,  each  relating  to  a  question 
dealt  with  in  this  article.  The  first  refers  to  possible  exceptions  which  may  arise,  and 
which  would  oblige  a  riparian  State  not  to  grant  the  same  advantages  in  a  national 
port  to  a  foreign  shipping  company  as  to  its  national  shipping.  For  example,  if  a 
foreign  shipping  company  with  a  large  capital  were  to  carry  on  competition  calculated 
to  destroy  the  national  navigation  of  a  riparian  State,  would  it  be  fair  for  this  compe- 
tition to  be  allowed,  not  only  in  foreign  ports,  but  also  in  the  ports  of  the  country 
itself?  In  such  a  case,  would  not  the  riparian  State  be  entitled  to  take  protective 
measures  to  defend  itself  against  such  competition  by  granting  facilities  to  its  national 
shipping?  Equity  would  require  an  affirmative  answer,  because  ports  are  usually 
national  centres  built  at  the  cost  of  sacrifice  on  the  part  of  citizens  of  the  country 
whose  national  navigation  is  in  competition  with  the  foreign  company.  For  this 
reason,  we  have  said  in  our  amendment  that  equality  of  treatment  between  foreigners 
and  nationals  in  ports  shall  be  granted  as  far  as  possible,  and  if  the  interests  of  the 
riparian  States  allow.  We  contemplate  exceptions  to  meet  cases  such  as  that  which 
I  have  mentioned. 

The  second  paragraph  of  the  amendment  refers  to  a  practical  question, — the  utili- 
sation of  port  equipment  in  order  of  registration,  inorder  to  obviate  possible  complaints 
by  providing  exceptions  in  cases  where  the  greater  interests  of  a  riparian  State  call 
for  preferential  measures,  which  would  not  be  guaranteed  by  the  word  reasonable. 

Finally,  as  regards  the  last  paragraph,  which  refers  to  customs,  octroi  and  other 
charges,  the  Roumanian  Delegation  desires  to  make  it  clear  that  our  Convention  cannot 
touch  upon  questions  of  an  internal  economic  nature  in  respect  of  the  import  and  export 
of  goods.  It  is  obvious — and,  indeed,  generally  understood — that  no  State  will  place 
obstacles  in  the  way  of  navigation,  and  that  every  facility  will  be  afforded;  but  when 
once  goods  have  been  unloaded  for  importation  into  a  country,  navigation  ceases,  and 
the  owner  of  the  goods  has  to  deal  with  the  authorities  and  laws  of  that  country.  The 
question  of  the  treatment  to  be  applied  to  such  goods  passes  from  the  domain  of  navi- 
gation to  enter  into  the  fiscal  domain  of  the  country  into  which  they  have  been  im- 
ported, or  into  that  of  commercial  treaties  concluded  by  that  country.  Riparian 
States  are  entitled  to  demand  that  their  freedom  and  economic  policy,  imposed  by 
their  own  interests,  should  be  respected.  A  State  may  be  obliged  to  protect  itself, 
by  means  of  charges,  against  goods  imported  by  a  State  which  is  waging  an  economic 
war  against  it.  The  Roumanian  Delegation  considers  that  a  distinction  should  be 
drawn  between  goods  conveyed  in  transit  in  a  vessel  and  goods  unloaded  in  the  ter- 
ritory of  a  country.  The  former  will  enjoy  freedom  of  transit;  the  latter  will  be  subject 
to  the  fiscal  system  of  the  country.  It  was  not  the  principle  of  absolute  commercial 
equality  which  was  laid  down  in  the  Covenant  of  the  League  of  Nations,  but  the  prin- 
ciple of  equitable  treatment  for  commerce.  For  these  reasons,  I  propose  to  draft  the 
last  paragraph  as  follows  : 

Customs,  octroi  and  other  charges  imposed  by  the  riparian  States  on  goods  during  the 
process  of  loading  or  unloading  in  the  ports  or  on  the  banks  of  an  international  river,  shall 
be  levied  without  discrimination  and  in  such  a  manner  as  to  avoid  all  hindrance  to  navigation. 

This  article  gave  rise  to  long  discussions  during  the  Conference  on  the  Danube 
Statute,  and  it  was  provisionally  adopted  in  the  same  sense.  In  view  of  the  fact  that 
this  question  of  the  levying  of  customs  and  other  charges  relates  rather  to  treaties  of 
commerce  and  the  internal  fiscal  policy  of  a  country,  the  Roumanian  Delegation 
would  prefer  to  delete  the  paragraph  altogether,  as  it  is  not  in  its  proper  place  in  a 
convention  on  navigation. 
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The  CHAIRMAN  (speaking  in  French).  —  There  is  a  slight  change  in  the  Roum- 
anian amendment.  The  text  of  the  Green  Book  reads  :  ...under  the  sovereignty  and 
authority  of  which...,  and  you  say  :  ...under  the  sovereignty  and  administration... 

M.  POPESCO  (Roumania;  speaking  in  French).  —  We  can  keep  the  wording  of 
the  Green  Book ;  the  point  is  of  no  importance. 

M.  HOSTIE  (speaking  in  French).  —  We  are  here  touching  upon  one  of  the  vital 
points  of  this  Convention.  The  Roumanian  amendment,  which  is  complex  in  its  details, 
is,  taken  as  a  whole,  the  expression  of  an  idea  directly  contrary  to  that  upon  which  the 
wording  of  the  Draft  is  based.  The  Roumanian  Delegation  places  a  narrow  interpre- 
tation upon  the  idea  of  navigation,  —  an  interpretation  which  restricts  freedom  of 
navigation  to  mere  freedom  of  passage,  whereas  the  fundamental  idea  of  the  Treaty 
of  Vienna  was  to  interpret  freedom  of  navigation  as  the  application  of  freedom  of 
commerce  to  commerce  by  water.  The  Treaty  of  Vienna  states  :  The  navigation... 
shall  be  entirely  free,  and  shall  not,  in  respect  to  Commerce,  be  prohibited  to  anyone... 
That  is  to  say — and  it  has  always  been  understood  and  applied  in  this  sense  in  navi- 
gation acts,  particularly  the  Rhine  Navigation  Act — that  in  ports  situated  on  an 
international  waterway,  flags,  property  and  goods  are  to  be  treated  on  the  same  footing. 
It  is  added,  of  course,  that  the  police  regulations  on  these  waterways  should  be  fulfilled, 
as  they  will  be  made  uniform  for  all,  and  will  as  far  as  possible  favour  the  commerce 
of  every  nation.  I  lay  stress  upon  the  word  commerce,  because  by  linking  this  word 
with  the  word  uniformly,  the  Treaty  of  Vienna  clearly  indicates  that  this  uniformity 
must  be  applied  to  the  treatment  of  persons  and  goods,  in  the  same  way  as  to  the 
treatment   of   vessels. 

The  intention  of  the  Roumanian  amendment  is  to  withdraw  the  elements  com- 
prised under  goods  and  persons,  and  to  consider  the  flag  only.  It  is  clear  that  in  so  far 
as  goods  and  persons  are  included  under  a  flag,  it  is  the  flag  alone  which  can  nor- 
mally serve  as  a  basis  for  discrimination.  We  are  faced  with  two  opposing  ideas,- — 
the  traditional  idea  to  which  we  have  adhered  and  which  we  have  clearly  and 
categorically  defined  in  the  draft  of  the  Green  Book,  and  a  different  conception 
which  would  fundamentally  change  the  scope  of  our  work  here. 

I  think  that  if  the  Conference  were  to  enter  upon  the  path  marked  out  by  the  Rou- 
manian Delegation,  it  would  be  taking  a  retrograde  step  as  compared  with  what  was 
adopted  at  Paris  in  Articles  332  to  338  of  the  Treaty  of  Versailles.  These  articles 
constitute,  as  the  Secretary-General  very  truly  observed,  the  starting-point  for  the 
General  Convention.  They  state  that  on  the  waterways  declared  to  be  international 
in  the  preceding  article,  the  nationals,  property  and  flags  of  all  Powers  shall  be  treated 
on  a  footing  of  perfect  equality...  For  this  perfect  equality  we  should  substitute,  if 
we  adopt  this  amendment,  the  possibility  of  preferential  treatment  for  the  benefit 
of  the  commerce  of  a  riparian  State,  and  we  should  end  by  rendering  this  convention 
a  mockery,  as  it  is  obvious  that  the  Convention  on  Freedom  of  Transit  is  sufficient  to 
ensure  equality  of  treatment  as  regards  the  passage  of  vessels  alone.  This  is  therefore 
a  fundamental  question  and  calls  for  mature  consideration. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  We  ought  perhaps  to  know 
whether  any  of  the  delegations  is  opposed  to  this  conception. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  If  I  interpret  aright  the  text 
proposed  by  the  Roumanian  Delegate,  the  same  treatment  is  to  be  applied  to  nationals 
of  foreign  States  as  to  Roumanian  subjects,  and  there  can  be  no  differentiation 
except  when  necessitated  by  the  interests  of  the  riparian  State.  Is  not  that  what  the 
Roumanian  Delegate  intends  to  convey? 

M.  POPESCO  (Roumania;  speaking  in  French).  —  Certainly  it  is. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  If  we  compare  this  idea  with 
the  present  situation  as  defined  in  the  Conventions,  we  find  that  this  proposal  will  be  a 
retrograde  step,  and  when  we  compare  this  text  with  that  of  the  Green  Book  we  find  two 
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opposing  points  of  view.  Those  who  are  endeavouring  to  extend  the  rights  of  freedom 
of  navigation  on  waterways  cannot  consent  to  restrict, — as  they  would  do  were  they 
to  adopt  this  text. — the  rights,  the  freedom,  the  equality  laid  down  in  the  Green  Book. 
It  is  my  constant  aim  to  increase  these  advantages  as  far  as  possible,  and  1  could  never 
accept  the  Roumanian  Delegate's  proposal.     I   propose  the  following  amendment  : 

Insert  between  paragraphs  1  and  2  the  following  new  paragraph  :  it  is  similarly  understood 
that  the  provisions  above  mentioned  also  apply  to  all  the  places  intended  for  the  embarkation  or 
disembarkation  of  passengers  and  merchandise,  provided  that  these  places  are  neither  private 
property  nor  leased  by  private  persons. 

Add  to  the  end  of  paragraph  3  the  words  whether  the  goods  should  be  carried  by  sea- going 
or  river  vessels,  and  whatever  may  be  the  direction  of  transport. 

Omit  at  the  beginning  of  paragraph  4  the  words  from  in  the  absence  of  special  circumstances 
as  far  as  the  words  economic  needs. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  If  1  understand  aright  the 
purport  of  the  Roumanian  amendment,  we  may  say  that,  for  the  first  time,  the  right 
of  a  riparian  State  comes  into  conflict  with  international  common  law  on  an  interna- 
tional river.     The  idea  which  has  inspired  the  Roumanian  Delegate  is  the  desire  to 
safeguard  the  interests  of  the  riparian  State,  and  to  allow  the  State  to  carry  out  what- 
ever commercial  policy  it  may  think  desirable.     This  is  the  most  serious  problem 
which  has  yet  arisen  in  connection  with  the  Convention  which  we  are  discussing,  and 
it  must  be  considered  in  all  its  aspects.    We  heard  this  theory  propounded  when  we 
discussed  the  Danube  Convention,  and  we  shall  be  in  a  better  position  to  view  it  later. 
It  is  the  right  of  riparian  States  conflicting  with  the  general  rights  enjoyed  by  other 
States  on  an  international  river.     We  can  neither  accept  nor  reject  it, — we  must  find 
a  middle  way;  the  question  must  be  settled  in  a  spirit  of  conciliation  and  moderation. 
A  State  cannot,  of  course,  be  deprived  of  the  right  to  safeguard  its  economic  and  com- 
mercial interests,  but  those  interests  must  be  considered  in  the  light  of  the  needs  of 
navigation,  and  not  from  any  other  point  of  view.     The  rights  of  a  riparian  State  must 
not  be  maintained  if  freedom  of  navigation  on  the  international  river  suffers  thereby. 
The  Roumanian  Delegate  proposes  to  omit  the  words  in  the  third  paragraph  which 
prohibit  the  levying  of  lower  charges  on  goods  entering  by  its  land  frontier  than  those 
entering  the  country  through  its  river-ports.     In  other  words,  if  a  country  levies  a 
much  higher  due  on  the  raw  materials  which  it  wishes  to  import  when  these  mat- 
erials enter  through  a  river  port,  it  will  harm  navigation,  because  it  will  become  impos- 
sible to  carry  on  traffic  by  waterway,  and  everyone  will  have  to  send  imports  by  the 
land  frontier,  as  the  dues  paid  there  would  be  much  lower.     If  we  consider  this  problem 
without  taking  into  account  the  needs  of  navigation,  we  are  hindering  freedom  of 
navigation;  this  is  inadmissible  and  cannot  be  defended  if  we  are  to  proclaim  the  prin- 
ciple of  freedom  of  navigation.     For  my  part, — and  this,  as  you  will  remember,  was 
my  attitude  at  the  Danube  Conference, — I  cannot  support  the  proposal  to  omit  this 
paragraph.     The  dues  levied  on  goods  must  be  equal.     They  must  enter  either  by  the 
land  frontier  or  by  river-ports. 

I  have  only  a  few  words  to  say  on  the  other  amendments  proposed  by  the  Roum- 
anian Delegation.  1  note  that  this  Delegation  has  made  efforts,  but  with  considerable 
restraint,  to  safeguard  the  interests  of  the  country  which  it  represents.  It  demands 
that  treatment  shall  be  equal  as  far  as  possible  if  the  interests  of  the  riparian  States 
allow. 

In  the  second  paragraph  it  proposes  to  say  :  ...as  far  as  possible  without  prejudice 
to  the  interests  of  the  riparian  States. 

I  shall  not  express  an  opinion  whether  these  proposals  are  acceptable  or  not.  I 
will  only  say  that  this  is  for  me  a  question  of  principle,  that  the  provisions  which  you 
are  laying  down  must  not  hinder  navigation.  If  they  do  not  do  so,  they  may  be 
inserted  in  the  text;  otherwise  they  must  be  omitted. 

The  CHAIRMAN  (speaking  in  French).  —  The  French  Delegation  has  submitted 
the  following  amendments  to  Article  8  : 

1.  In  paragraph  I  substitute  droits  et  redevances  for  droits et  charges.  (Note, — thischange 
does  not  affect  the  English  text). 
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2.  In  the  third  paragraph,  substitute  for  the  words  All  customs,  local  octroi  or  consumption 
duties  the  words  All  customs  duties  or  analogous  duties  levied  on  imports...  (remainder  of  para- 
graph as  in  Green  Book). 

3.  Substitute  for  the  last  paragraph  the  following  text  :  In  [the  absence  of  special  circum- 
stances reasonably  justifying  an  exception  on  account  of  economic  needs,  these  duties  may  not  be 
higher  than  those  applied  at  the  other  customs  frontiers  of  the  State  concerned,  to  goods  of  the  same 
nature,  place  of  departure  or  destination,  and  all  facilities  accorded  by  the  High  Contracting 
Parties  over  all  land  or  water  routes  or  in  other  ports  for  imports  and  exports,  shall  in  the  same 
conditions  be  equally  accorded  to  imports  and  exports  on  the  international  waterway  and  the 
ports  referred  to  above. 

M.  DETOEUF  (France;  speaking  in  French).  —  As  the  rights  of  riparians  on  inter- 
national rivers  should  obviously  be  respected  and  safeguarded  as  far  as  possible,  the 
question  of  the  use  of  ports  in  connection  with  the  regime  of  rivers  is  an  essential  factor 
in  the  navigation  of  the  river.  Generally  speaking,  it  is  difficult  to  carry  on  commerce 
from  end  to  end  of  a  river  without  stopping  at  various  places;  rivers  cannot  be  navi- 
gated like  the  sea.  As  has  already  been  said,  the  question  now  before  the  Committee 
is  one  of  the  most  important  on  which  it  can  be  called  to  give  a  verdict.  If  equality 
between  riparian  and  non-riparian  States  and  between  Contracting  Parties  gene- 
rally is  not  assured  as  regards  the  use  of  ports,  the  internationalisation  of  rivers  will 
be  no  more  than  an  empty  phrase.  This  is  one  of  the  points  on  which  the  French 
Delegation  has  submitted  an  amendment. 

I  will  go  further.  The  Convention  which  we  are  drawing  up  should  constitute  a 
minimum  statute  beyond  which  it  should  always  be  possible  to  go  in  the  direction  of 
granting  facilities  to  all.  I  am  therefore  of  opinion,  as  the  French  Delegation  has 
proposed  in  its  amendment,  that  we  should  lay  down  that  duties  levied  on  imports 
and  exports  on  navigable  waterways  need  not  necessarily  be  equal  to  those  levied  on 
the  other  frontiers;  they  shall  at  most  be  equal  to  them,  and  cannot  exceed  them. 

I  also  wish  to  draw  the  attention  of  the  Committee  to  the  fact  that  in  Article  6, 
which  was  considered  somewhat  cursorily  yesterday,  it  would  be  well  to  introduce 
similar  wording  in  respect  of  duties  levied  for  the  upkeep  and  improvement  of  rivers. 

M.  PHOCAS  (Greece;  speaking  in  French).  —  The  Greek  Delegation  cannot  second 
the  amendment  submitted  by  the  Roumanian  Delegation. 

I  have  very  little  to  add  to  the  arguments  advanced  by  M.  Hostie  and  M.  Detceuf, 
but  I  should  like  to  point  out  to  the  Committee  that  if  it  accepts  this  amendment,  it 
will,  by  so  doing,  ensure  only  freedom  of  passage  on  international  rivers.  But  inter- 
national rivers  are  not  navigated  for  the  sole  pleasure  of  admiring  their  banks,  whether 
they  are  the  banks  of  the  blue  Danube  or  of  the  Rhine;  they  are  navigated  chiefly  for 
purposes  of  commerce,  and  for  this  their  ports  must  be  entered.  If  equality  of  treat- 
ment is  not  assured  in  the  ports,  navigation  will  be  monopolised  by  the  riparian  State. 
The  amendment  submitted  by  the  Roumanian  Delegation  only  contains  restrictions 
for  non-riparian  States.  Thus  in  the  first  paragraph  we  read  that  port  dues  and  charges 
shall  be  equal  as  far  as  possible :  in  the  second  the  equipment  of  ports  shall  be  placed 
at  the  disposal  of  all,  but  as  far  as  possible  without  prejudice  to  the  interests  of  the  riparian 
State ;  in  the  third,  customs,  octroi  and  other  charges  imposed  by  the  riparian  States  on 
goods  during  the  process  of  loading  or  unloading  shall  be  equal,  but  different  from  those 
levied  at  the  land  frontiers  of  the  country. 

This  is  a  totally  different  system  from  that  which  at  present  exists  even  in  seaports. 
In  Greece,  for  example,  there  are  no  differential  tariffs  in  ports.  The  dues  levied  are 
the  same  for  national  as  for  foreign  vessels.  The  Greek  Delegation  therefore  cannot 
support  the  amendment  submitted  by  the  Roumanian  Delegation. 

M.  TSANG-OU  (China;  speaking  in  French).  —  The  Chinese  Delegation  foresees 
great  difficulties  in  the  application  of  the  third  and  fourth  paragraphs  of  the  article. 
They  both  deal  with  questions  of  customs  in  connection  with  imports  and  exports. 
The  fourth  paragraph  calls  for  equality  between  customs  dues  paid  on  land  frontiers 
and  those  levied  on  maritime  or  river  frontiers.  As  China  is  bound  by  treaties  with 
certain  States,  her  regimes  are  of  very  different  kinds.  She  has  a  customs  regime  for 
her  land  frontiers  with  Russia  which  is  quite  different  from  that  between  China  and 
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England  on  the  coast  of  Burma.  Again,  whilst  she  has  treaties  with  certain  neighbour- 
ing Powers,  and  there  are  other  neighbouring  States  with  which  she  has  no  treaties. 
The  Chinese  Delegation  does  not  object  to  the  insertion  of  these  two  paragraphs  in  the 
Convention,  but  it  declares  that  whatever  form  they  may  be  given  it  is  difficult  for 
China  to  accept  them.  I  therefore  propose  the  omission  of  the  whole  of  the  last  para- 
graph, or  at  least  the  substitution  of  the  words  in  the  absence  of  Conventions  or  Treaties 
either  existing  or  to  be  concluded  for  the  words  in  the  absence  of  special  circumstances 
reasonably  justifying  an  exception. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
The  question  raised  by  the  Chinese  Delegation  in  connection  with  this  article  appears 
to  be  of  the  same  kind  as  that  raised  by  that  Delegation  on  the  subject  of  the  first 
articles  (1).  It  had  been  agreed  that  the  first  articles  should  be  considered  as  a  whole, 
and  that  an  amendment  of  the  Indian  Delegation  should  be  considered  at  the  same 
time,  in  order  to  ascertain  in  which  cases  there  would  be  difficulties  in  adapting  the 
Convention.  It  would  seem  that  we  must  continue  to  employ  this  method  in  order 
to  ascertain  what  are  to  be  the  principles  of  the  Convention,  and  that,  when  the 
Convention  is  drawn  up,  we  may  see  what  particular  difficulties  may  arise  in  adapt- 
ing it. 

The  CHAIRMAN  (speaking  in  French).  —  There  may  be  regional,  local  or  other 
difficulties. 

M.  TSANG-OU  (China;  speaking  in  French).  —  It  is  of  these  difficulties  I  wish  to 
speak.     In  any  case  I  should  like  my  short  statement  to  be  entered  in  the  Records. 

M.  HOST1E  (speaking  in  French).  —  For  the  sake  of  order  and  clearness  in  dis- 
cussion, it  would  appear  desirable  to  make  a  provisional  reservation  of  the  Austrian 
amendments,  which,  taken  as  a  whole,  supplement  the  Draft  now  before  the  Com- 
mittee in  the  direction  of  still  greater  freedom.  The  discussion  of  these  amendments 
must  not  be  confused  with  the  general  discussion. 

The  French  amendments  are  of  a  totally  different  kind.  The  French  proposal 
remains  within  the  limits  of  the  work  prepared  at  Paris;  it  is  confined  to  improvements 
in  matters  of  detail.  The  Conference  might  at  once  consider  the  possibility  of  substi- 
tuting the  French  texts,  subject  to  an  examination  of  their  details  and  wording,  for 
the  text  of  the  Green  Book,  and  of  embodying  the  French  amendments  in  the  text. 
But  I  should  like  to  ask  the  French  Delegation  whether  its  text  is  not  slightly 
inaccurate  as  regards  the  words  to  goods  of  the  same  nature,  place  of  departure  or 
destination...  M.  Lely  has  made  it  clear,  and  we  are  all  agreed  on  the  fact  that  States 
should  preserve  complete  freedom  as  regards  tariffs,  and  that  nothing  that  we  do  here 
should  deprive  them,  either  directly  or  indirectly,  of  the  right  of  according  differ- 
ential treatment  for  goods  of  different  origin,  I  ask  our  Brazilian  friends  to 
allow  me  to  take  their  country  as  a  concrete  example.  I  will  suppose  that  Brazilian 
goods  arrive  in  Belgium  by  an  international  waterway.  Under  the  terms  of  this 
Convention,  does  Belgium  retain  the  right  to  treat  Brazilian  goods  more  or  less  favour- 
ably than  goods  from  another  country?  We  are  all  agreed  upon  this  point.  Simi- 
larly, if  Belgium  decided  to  establish  export  duties,  she  would  have  to  treat  goods  des- 
tined for  consumption  in  Brazil  in  a  different  manner  from  goods  destined  for  another 
country.  But  I  wonder  whether  the  words  place  of  departure  or  place  of  destination 
adequately  express  this  idea,  and  whether  it  would  not  be  better  to  say  of  the  same 
commercial  origin,  place  of  departure  or  destination.  From  the  point  of  view  of  custams 
tariffs,  the  essential  point  is  and  should  be  the  commercial  origin  of  goods. 

M.  BARRAIL  (France;  speaking  in  French).  —  From  the  point  of  view  of  customs, 
the  place  of  origin  is  different  from  the  place  of  departure.  Goods  of  Brazilian  origin 
might  quite  easily  be  landed  in  Portugal  and  then  proceed  from  Portugal  to  Belgium. 
The  place  of  origin  of  the  goods  is  Brazil,  the  place  of  departure  is  Portugal.  From 
the  customs  point  of  view,  there  is  always  a  risk  of  fraud  in  transit  ports,  and  both 
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the  origin  and  place  of  departure  of  the  goods  have  to  be  taken  into  account.  In  that 
part  of  the  amendment  referred  to  by  M.  Hostie,  the  meaning  is  rendered  by  means  of 
the  comma  placed  between  the  word  nature  and  the  words  place  of  departure.  If  a 
distinction  is  drawn  between  imports  and  exports,  we  ought  to  say  to  goods  of  the  same 
nature  and  from  the  same  place  of  departure  and  to  goods  of  the  same  nature  and  with 
the  same  destination.  The  difficulty  is  obviated  by  repeating  the  word  nature,  and  a 
distinction  is  made  between  imports  and  exports.  From  the  French  point  of  view 
the  text  is  quite  intelligible  in  its  present  form,  but  it  might  thus  be  rendered  even  more 
accurate. 

M.  HOSTIE  (speaking  in  French).  —  In  order  to  simplify  the  discussion,  and  with 
the  consent  of  the  French  Delegation,  it  would  be  better  to  reserve  the  question  of 
putting  commercial  origin  and  place  of  departure  or  place  of  departure  only. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  is  temporarily  reserved. 
We  must  know  which  of  the  two  texts,  the  Roumanian  or  the  French,  should  be  taken 
as  basis  for  this  discussion.  The  French  text  is  an  improvement  on  the  text  of  the  Green 
Book ;  the  Roumanian  text  is  diametrically  opposed  to  the  Green  Book.  It  is  for  the 
Committee  to  choose. 

M.  POPESCO  (Roumania;  speaking  in  French).  —  What  we  ask  is  that  we  should 
be  allowed  the  means  of  defending  ourselves  against  foreign  competition  in  our  own 
ports.  No-one  can  reproach  Roumania  with  not  being  a  lover  of  freedom.  She  has 
sacrificed  all  in  the  cause  of  freedom  and  in  the  struggle  against  any  supremacy  or 
monopolies  on  the  Danube.  That  was  in  the  past,  but  my  fear  is  for  the  future.  In 
the  past,  shipping  companies  tried  to  deprive  us  of  a  living  in  our  own  country  by 
carrying  on  destructive  competition.  It  was  impossible  for  us  to  have  shipping  of 
our  own.  We  therefore  desire  to  protect  ourselves  against  exceptional  circumstances. 
How  can  we  accord  similar  treatment  to  our  own  shipping  and  to  a  foreign  company 
which  declares  an  economic  war  on  us  ?  We  can  protect  ourselves  by  a  duty  on  imports, 
for  example.  Dr.  Seeliger  tells  us  that  he  heard  this  claim  discussed  at  the  Danube 
Conference  in  Paris.  We  heard  Dr.  Seeliger  advancing  the  same  claim  at  Paris  as  here, 
but  at  Paris  we  were  fortunate,  because  we  were  admitted  to  be  right,  and  the  argu- 
ments which  we  put  forward  were  appreciated  at  their  true  value.  We  showed  that 
it  was  impossible  for  us  to  allow  anyone  to  interfere  with  our  internal  economic  policy. 
I  repeat  that  what  we  ask  is  to  be  given  the  means  to  protect  ourselves  in  exceptional 
circumstances. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  As  M.  Popesco  has  said,  differ- 
ential treatment  as  regards  land  frontiers  was  abolished  in  the  first  reading  at  Paris. 
I  should  like  to  draw  the  attention  of  the  meeting  to  what  M.  Hostie  has  said.  This 
provision  does  exist  in  the  Convention  of  the  Rhine, — the  Mannheim  Convention.  In 
the  first  draft  of  the  Elbe  Act,  which  has  been  completed,  we  accepted  it.  It  was 
particularly  stated  that  import  and  export  duties  on  goods  in  ports  situated  on  its 
waterways  must  not  be  higher  than  those  levied  on  the  same  goods  entering  or  leaving 
by  another  frontier.  The  Act  which  contains  this  provision  has  been  in  force  for  fifty 
years. 

M.  POPESCO  (Roumania;  speaking  in  French).  —  At  Paris  the  special  statute 
of  the  Danube  was  discussed. 

M.  HOSTIE  (speaking  in  French).  —  On  this  point  formal  reservations  were  made 
at  the  Danube  Conference,  and  that  draft  cannot  be  cited  as  a  precedent.  It  was 
only  a  text  taken  in  first  reading,  and  it  was  decided  during  the  discussion  that  the 
question  could  be  settled  in  the  General  Convention  itself.  It  would  therefore  be 
begging  the  question  to  cite  the  text  of  the  first  reading  of  the  Danube  Convention. 

M.  POPESCO  (Roumania;  speaking  in  French).  —  The  Roumanian  Delegation 
declared  at  Paris  that  it  could  not  accept  a  Convention  containing  terms  which  allowed 
interference  with  its  internal  fiscal  policy,  and  I  repeat  this  declaration  now. 
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M.  REINHARDT  (Austria;  speaking  in  French).  —  We  have  before  us  two  texts. 
With  a  dew  to  conciliation,  and  in  order  to  hasten  our  work,  I  should  be  willing  to 
agree  that  my  first  amendment,  which  only  concerns  the  situation  of  the  Danube, 
should  be  mentioned  in  the  Final  Protocol.  Conditions  on  the  Danube  and  its  tribu- 
taries are  somewhat  different  from  those  on  other  rivers.  Loading  and  unload- 
ing are  often  carried  out  at  places  other  than  ports.  As  we  all  naturally  intend  to 
apply  to  these  unloading-places  whatever  provisions  apply  to  ports,  I  proposed  to 
indicate  this  in  the  text;  but  if  it  appeared  in  the  Final  Protocol,  I  should  be  willing 
to  withdraw  my  proposal.  Similarly,  in  view  of  the  text  of  the  French  Delegation, 
I  am  prepared  to  shorten  the  discussion  by  withdrawing  both  my  other  amendments; 
there  would  then  remain  only  the  Roumanian  and  French  amendments. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  In  the 
general  discussion  one  Delegation  very  truly  remarked  (1)  that  it  would  be  regrettable 
if  we  were  to  divide  into  two  parties  on  this  question,  some  adopting  methods  of  pene- 
t  ration,  others  endeavouring  to  protect  themselves  against  this.  The  question  of  free- 
dom of  navigation  must  certainly  not  be  confused  with  that  of  freedom  of  commerce. 
The  German  Delegate,  who  has  a  thorough  knowledge  of  his  subject,  has  spoken  ably,  but 
he  will  allow  me  to  say  that  he  has  not  dealt  with  the  question  in  its  true  light, — he  has 
substituted  freedom  of  commerce  for  freedom  of  navigation. 

I  am  quite  willing  to  accept  the  claim  of  the  Roumanian  Delegate,  but  1  affirm 
that  it  is  not  the  Danube  alone  which  must  now  be  considered, — it  is  a  world  principle. 
Every  delegation  must  think  of  that.  M.  Seeliger  says  that  freedom  of  navigation 
must  not  be  hindered;  but  no-one  is  thinking  of  hindering  it.  What  we  ask  is  to  be 
allowed  to  remain  masters  of  our  own  economic  policy.  The  Roumanian  Delegate 
used  the  word  protect,  but  this  is  not  correct.  We  wish,  not  to  protect  ourselves,  but 
to  remain  masters  in  our  own  house.  Everybody  may  come  into  our  country,  and  all 
will  be  received  alike;  all  may  use  our  ports,  but  economic  questions  regarding  prices 
must  not  be  interfered  with.  M.  Hostie  has  reminded  us  of  the  famous  Final  Act 
of  Vienna,  which,  however,  has  never  been  put  into  practice.  It  has  only  given  rise 
to  quarrels,  in  which  some  parties  have  momentarily  overcome  other  and  weaker 
parties.  They  have  defended  themselves  by  other  means,  in  other  conferences.  There 
have  been  some  results,  but  they  should  not  be  extended  to  apply  the  world  over. 

The  question  of  Articles  331  and  338  has  also  been  raised.  I  should  have  preferred 
these  not  to  be  mentioned;  but  since  this  has  been  done,  I  must  point  out  that  Article  338 
of  the  Treaty  states  that  its  terms  shall  be  replaced  by  a  General  Convention.  This 
is  stated  in  Articles  332  to  337.  It  obviously  does  not  mean  that  the  General  Conven- 
tion which  is  to  be  drawn  up  may  not  be  based  on  the  ideas  contained  in  the  Treaty 
of  Peace,  but  it  must  not  be  thought  that  everything  contained  in  those  articles  must 
be  incorporated  in  the  Convention. 

The  Delegate  of  Greece  has  said — and  I  congratulate  him  on  his  plain  speaking — that 
we  do  not  want  navigation  for  pleasure,  but  for  trade.  We  do  not  wish  to  debar  our- 
selves from  carrying  on  trade;  you  cannot  compel  us  to  change  our  economic  policy 
simply  by  a  Convention.  Moreover,  I  think  that  he  was  mistaken  when  he  said  that 
all  goods  were  treated  equally  in  all  Greek  ports,  for  his  colleague,  in  another  committee, 
told  us  that  the  ports  of  Volo  and  the  Pirgeus  did  not  apply  the  same  tariffs  (2). 

M.  PHOCAS  (Greece;  speaking  in  French).  —  My  colleague  stated  that  at  Volo 
unloading  cost  more  than  at  Piraeus,  but  that  prices  were  the  same  for  foreigners  as 
for  nationals.     There  is  no  differential  treatment. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  thank 
you,  and  in  conclusion  I  should  like  to  ask  the  Conference  to  consider  the  Roumanian 
proposal,  which  certainly  has  the  support  of  other  delegations,  although  they  may 
not  have  not  spoken  in  the  discussion. 


(1)  British  Delegate's  speech,  p.  37. 

(2)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  freedom  of  Transit,  p.  72  and  73. 
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Mr.  H.  0.  MANCE  (Great  Britain).  —  I  think  it  is  time  we  considered  this  matter 
from  a  very  general  point  of  view  without  reference  to  too  many  "previous  papers".  We 
are  here  to  conclude  a  Convention  on  freedom  of  communications,  in  accordance  with 
Article  23  of  the  Covenant.  We  began  in  Article  2  by  saying  that  the  High  Con- 
tracting Parties  are  to  accord  the  free  practice  of  navigation.  In  order  to  avoid  dis- 
crimination, which  of  course  would  interfere  with  the  free  practice  of  navigation,  we 
prescribed  equality  of  treatment  in  Article  3.  That  is  another  safeguard.  In  Article  5 
we  have  to  safeguard  certain  sovereign  rights  and  powers  of  the  riparian  States.  We 
have  done  that,  but  in  such  a  form  as  to  prevent  discrimination  and  to  ensure  that 
these  powers  are  not  utilised  in  order  to  impede  navigation  and  render  null  and  void 
the  freedom  of  navigation  which  we  desire  to  obtain.  That  is  another  safeguard.  In 
Article  6  we  speak  of  charges, — another  method  by  which  freedom  of  navigation  might 
be  rendered  nugatory.  We  prescribed  certain  precautions, — that  charges  should  be 
reasonable  and  should  be  levied  equally  on  all  concerned.  What  now  remains  in  order 
to  make  certain  that  this  freedom  of  navigation  shall  be  established?  There  are  two 
other  articles;  one  deals  with  the  question  of  the  use  of  ports,  and  the  other  with  that 
of  maintaining  the  navigability  of  a  river.  If  we  remained  silent  as  regards  the  use 
of  ports,  should  we  be  perfectly  certain  of  having  established  freedom  of  navigation? 
I  take  in  reply  the  declaration  of  the  Roumanian  Delegate  as  I  understood  it.  He 
says,  "We  desire  to  obtain  the  power  of  discriminating  against  foreign  shipping 
which  competes  with  our  own", — perhaps  he  would  even  say,  "competes  unfairly  with  our 
own."  Where  is  then  our  freedom  of  navigation?  This  shows  the  necessity  of  estab- 
lishing equality  of  treatment  in  ports,  in  order  to  assure  freedom  of  navigation.  I 
put  the  following  point  to  the  Conference  : — in  view  of  the  arguments  advanced,  and 
the  explanations  given  in  the  Green  Book,  does  the  Committee  consider  it  absolutely 
essential  to  assure  this  equality  of  treatment  in  ports?  I  think  we  have  very  nearly 
approached  the  point  when  we  might  vote  on  the  question. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speakingin  French).—  Has  the  Roum- 
anian Delegation  in  mind  a  case  in  which  a  campaign  is  directed  against  a  country 
by  a  shipping  company,  or  by  a  single  ship-owner? 

M.  POPESCO  (Roumania,  speaking  in  French).  —  By  a  shipping  company. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  Then  I  wish 
to  make  a  reservation  regarding  this  paragraph.  We  cannot  deny  a  country  the 
right  to  take  measures  against  a  company  or  ship-owner  when  such  measures  are  the 
instruments  of  a  policy. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  is  whether  the  Committee 
approves  in  principle  the  view  of  the  Roumanian  Delegation  as  expressed  in  article 
form.     I  will  put  the  Roumanian  amendment  to  the  vote. 

For  :  9  votes  (Serbia,  Roumania,  Sweden,  Portugal,  Poland,  Bulgaria,  Italy, 
Lithuania,  China). 

Against  :  17  votes  (Norway,  Panama,  Paraguay,  Netherlands,  Persia,  Japan, 
Greece,  France,  Great  Britain,  Spain,  Czecho-Slovakia,  Denmark,  Chile,  Austria,  Bel- 
gium, Brazil,  Albania). 

The  amendment  was  rejected. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  I  would  ask  the  Chairman  to 
be  so  good  as  to  note  in  the  records  that  Germany,  although  not  entitled  to  vote, 
agrees  with  the  majority. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  I  should  like  to  explain  the 
reason  for  my  vote.     The  Roumanian  Delegation  refers  principally  to  national  navi- 
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gation.     Although  I  favoured  this  view,  I  voted  against  the  Roumanian  proposal  for 
the  following  reasons  : — 

As  we  desire  freedom  for  international  navigation,  we  should  like  an  equal  use  of 
ports  for  all, — in  other  words,  international  navigation  should  be  treated  as  national 
navigation.  If  a  system  of  treatment  is  accorded  in  any  port  to  nationals,  it  must  also 
be  accorded  to  all  flags.  Immediately  the  domain  of  international  navigation  is 
entered,  the  use  of  ports  must  be  subject  to  the  same  rules.  But  how  are  we  to  protect 
our  national  shipping?  We  shall  do  so  later  when  we  deal  with  navigation  between 
the  ports  of  one  and  the  same  country, — that  is  to  say,  local  transport.  In  order  to 
protect  national  shipping  we  shall  not  allow  vessels  of  foreign  countries  to  take  part 
in  local  transport  traffic.  In  a  word,  we  allow  for  international  navigation  a  general 
system  common  for  all  and  equal  for  all  ;  but  as  regards  trade  between  the  ports  of 
one  and  the  same  country,  we  admit  a  national  regime,  and  we  do  not  allow  foreign 
vessels  to  carry  on  local  transport.  I  think  that  on  this  point  a  difference  will  have 
to  be  made. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  The  amendment  of  the  Roumanian 
Delegation  has  some  connection  with  Article  9,  which  is  one  of  the  fundamental  pro- 
visions of  the  Draft  Convention.  Perhaps  we  may  have  partially  to  alter  Article  8 
in  order  to  bring  it  into  accord  with  Article  9.  For  this  reason  I  voted  against  the 
Roumanian  proposal,  whilst  at  the  same  time  I  wish  to  state  that  my  final  vote  will 
depend  upon  the  final  terms  of  Article  9. 

The  CHAIRMAN  (speaking  in  French).  —  Our  decision  is  not  final.  The  Report 
which  will  be  presented  to  the  Conference  will  state  the  facts. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  voted  for  the  Roumanian  amend- 
ment, but  if  the  Conference  accepts  the  Roumanian  proposal  in  toto  I  should  like  to 
point  out  that  difficulties  will  arise  on  account  of  treaties. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  I  will  submit 
to  the  Committee  a  counter-proposal  in  the  form  of  an  addition  to  the  third  paragraph 
of  the  article.  I  propose  to  add  the  words  except  in  cases  where  a  shipping  company 
or  a  ship-owner  adduces  reasons  j 'or  the  application  of  measures  with  a  view  to  the  protection 
of  the  economic  interests  of  the  country. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  should  like  to  give  the 
reasons  for  my  abstention.  I  abstained  for  reasons  very  similar  to  those  contained 
in  the  proposal  of  the  Uruguayan  Delegation.  It  is  an  echo  of  the  important  proposal 
formulated  by  the  Brazilian  Delegation  on  the  subject  of  Article  2  of  the  Convention 
on  Freedom  of  Transit  (1).  My  view  is  that  equality  must  really  not  be  made  a  pretext 
for  States  which  benefit  by  that  equality  to  secure  an  artificial  superiority  to  the  detriment 
of  the  countries  whose  hospitality  they  may  enjoy.  At  Paris  I  voted  with  the  majority, 
but  I  am  not  insensible  to  the  argument  but  forward  by  the  Roumanian  and  Serbian 
Delegations,  and  I  think  that  if  we  wish  to  arrive  at  unanimous  agreement  on  this 
point  and  on  the  Convention  as  a  whole,  we  must  find  a  formula  which  will  provide 
a  safety-valve.  We  must  not  allow  a  country  which  benefits  by  the  equipment  of 
another  to  take  advantage  of  equality  of  treatment  in  order  to  crush  its  host. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  read  the  amendment  proposed 
by  M.  Fernandez  y  Medina  : — except  incases  where  a  shipping  company  or  a  ship-owner 
adduces  reasons  for  the  application  of  measures  with  a  view  to  the  protection  of  the 
economic  interests  of  the  country. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  Countries  must 
reserve  the  right  to  apply  different  treatment  when  they  are  faced  by  any  group  of 
companies  or  ship-owners.     It  has  been  said  that  countries  can  always  in  self-defence 


(1)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  58. 
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use  import  duties  or  any  other  measures.  But  in  the  case  of  a  shipping  company, 
is  the  flag  enough  to  prevent  this  company  from  being  subjected  to  different  treatment? 
I  think  not.  Countries  must  always  have  the  right  to  impose  on  any  company  or  ship- 
owner measures  directed  against  a  campaign  which  would  be  detrimental  to  its  own 
interests.     That  is  my  view. 

M.  HOSTIE  (speaking  in  French).  —  1  should  like  to  ask  M.  Fernandez  y  Medina 
for  a  few  words  of  explanation.  For  the  moment  we  are  not  dealing  with  questions  of 
wording.  Does  he  think  that  his  amendment  deals  with  the  case  in  which  a  ship- 
owner or  shipping  company  systematically  discriminates  against  the  nationals  of 
any  country?  If  this  is  so,  this  conception  is  entirely  in  accordance  with  that  on 
which  the  Draft  was  based.  If,  on  the  other  hand,  a  country  is  allowed  to  discriminate 
to  the  prejudice  of  a  foreign  ship-owner  simply  because  the  ship-owner — through  fair 
competition,  but  owing  to  the  fact  that  he  is  a  better  business  man — can  offer  more 
advantageous  rates,  we  should,  I  think,  be  acting  counter  to  the  ideas  upon  which  our 
Draft  is  founded. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  After  M.  Vallotton's  speech 
I  must  supplement  my  explanation.  I  should  like  to  say  that  the  Brazilian  Delegation 
does  not  consider  it  opportune  to  raise  the  question  of  the  equitable  treatment  for 
commerce  referred  to  in  Article  23.     I  shall  speak  when  the  time  comes. 

M.  DETOEUF  (France;  speaking  in  French).  —  I  heard  the  Serbian  Delegate  say 
that  the  proposal  which  resulted  from  the  Green  Book,  whether  modified  by  the  French 
amendment  or  not,  would  have  the  effect  of  interfering  with  the  economic  policy  of  the 
States  concerned.  If  this  were  so,  the  French  Delegation  would  certainly  not  associate 
itself  with  the  proposal,  but  there  is  no  question  of  interfering  with  the  economic 
policy  of  the  States  concerned.  It  is  simply  a  question  of  ensuring  that  in  river-ports, 
as  in  seaports — and  this  is  more  essential  in  river-ports  than  in  seaports — equality 
of  treatment  should  be  granted  for  all.  This  in  no  way  affects  any  treaties  which  may 
have  been  concluded. 

The  Green  Book  states  that  customs  duties  must  be  the  same  on  all  frontiers.  We 
on  our  part  ask  that  they  shall  not  be  higher  on  water  frontiers  than  on  land  frontiers. 
We  simply  desire  that  the  use  of  a  waterway  should  not  be  discouraged  in  favour  of 
other  routes,  and  that  on  waterways  non-riparian  States  should  be  afforded  the  op- 
portunity of  using  the  ports,  as  in  practice  they  are  everywhere  afforded  the  opportun- 
ity of  utilising  seaports,  on  the  same  footing  as  nationals.  It  is  understood  that  the 
whole  question  of  local  transport  is  reserved  and  does  not  enter  into  the  present  dis- 
cussion. 

M.  AVRAMOVITGH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  thank 
the  French  Delegate  for  the  explanation  he  has  given  us;  but  there  was  another  point 
in  the  Roumanian  proposal.  We  have  not  the  slightest  wish  to  hinder  freedom  of  navi- 
gation  or   navigability. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  The  reason  for  which  I  oppose 
the  amendment  of  M.  Fernandez  y  Medina  is  simple.  No  distinction  can  possibly  be 
drawn  between  a  flag  and  the  various  shipping  companies  under  that  flag.  If  discrim- 
ination is  made  as  regards  a  shipping  company,  it  may  be  done  also  as  regards  all  the 
shipping  companies  belonging  to  one  flag,  and  that  would  be  to  take  away  with  one 
hand  what  is  given  with  the  other.  For  this  reason  the  Belgian  Delegation  cannot 
support  the  amendment  of  the  Delegate  of  Uruguay. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  that  the  position  of  Article  8 
as  a  whole  should  be  determined  at  the  end  of  this  meeting.  We  have  not  been  able 
to  arrive  at  an  agreement.  I  think  the  best  course  would  be  to  refer  the  article  to  the 
consideration  of  the  Sub-Committee  which  is  dealing  with  Article  1,  and  which  could 
rub  off  its  corners. 
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M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  The  Czecho-Slovak  Delega- 
tion is  disposed  to  accept  the  French  amendment,  but  I  should  like  first  of  all  to  know 
the  meaning  of  the  words  facilities. 

M.  DETGEUF  (France;  speaking  in  French).  —  We  mean  by  that  the  possibility 
of  warehousing.  It  is  a  customs  question,  but  facilities  means  in  a  general  way  the 
manner  in  which  goods  are  treated.  From  a  customs  point  of  view  the  only  action 
which  should  be  taken  in  respect  of  goods  consists  in  the  levying  of  customs  duties  upon 
t  hem.    That  is  what  is  meant  by  the  word  facilities. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  What  is  the  meaning  of  the 
words  of  the  same  nature,  in  the  same  conditions  and  with  the  same  destination  ? 

M.  BARRAIL  (France;  speaking  in  French).  —  It  means  that  importation  and  ex- 
portation are  carried  on  under  the  same  conditions  for  goods  of  the  same  nature  arriving 
or  leaving. 

M.  DETCEUF  (France;  speaking  in  French).  —  In  other  words,  the  same  treatment 
must  be  established  in  all  respects  for  goods  arriving  by  international  waterways  as  for 
goods  arriving  by  any  other  route,  and  even — if  the  riparian  States  think  fit,  or  if  a 
navigation  act  so  decrees — more  favourable  treatment. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I,  should  like  to  conclude 
this  discussion  of  the  expression  facilites  de  navigation  by  asking  you  to  glance  at  the 
Convention  a  sa  whole.  You  will  note  that  this  expression  is  used  with  different  mean- 
ings. I  hope  M.  Haas  will  not  objectif  I  do  not  appear  as  a  champion  of  the  Green  Book 
on  this  point.  This  expression  has  even  less  meaning  than  the  word  raisonnable.  It 
means  nothing  at  all.  In  Article  9  it  appears  to  have  a  different  meaning  from  that 
which  M.  Detceuf  is  now  attributing  to  it.  I  therefore  beg  the  Drafting  Committee 
to  rid  us  of  this  expression  and  to  substitute  for  it  a  real  French  one.  It  is  derived  from 
an  English  word  and  has  no  meaning  in  French. 

M.  DETCEUF  (France;  speakingin French).  —  In  this  article  the  expression  means 
customs  treatment,  and  in  Article  9  navigability. 

The  CHAIRMAN  (speaking  in  French).  —  In  view  of  these  remarks  we  may  refer 
the  text  for  consideration  to  the  Drafting  Committee. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speakingin  French). — We 
must  take  care;  the  Drafting  Committee  is  only  empowered  to  make  drafting  amend- 
ments. If  it  is  desired  to  ascertain  the  meaning  of  a  text,  the  Committee  must  take 
the  initiative. 

M.  VALLOTTON  (Switzerland;  speakingin  French).  —  I  agree.  But  I  should  like 
to  ban  the  use  of  this  unfortunate  expression  facility's  de  navigation. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  think  we  should  keep  this  article  before  us 
without  sending  it  for  the  moment  to  any  outside  body,  because,  after  all,  we  have 
already  voted  on  the  principle.  We  desired  to  ascertain  the  opinions  of  the  delegates, 
and  I  think  that,  that  has  done  a  great  deal  of  good.  I  am  of  opinion,  however,  that 
we  should  keep  the  article  before  us,  because  it  has  been  said  that  it  may  need  to  be 
reviewed  after  we  have  dealt  with  Article  9.  I  suggest  that  if  we  were  to  adopt  it 
provisionally  it  might  help  us  later. 

M.  HOSTIE  (speaking  in  French).  —  It  is  essential  to  safeguard  the  laborious  and 
important  work  which  has  been  accomplished  during  this  meeting.  The  French 
amendments  constitute  a  decided  and  obvious  improvement  on  our  text,  and  we  might 
adopt  them,  as  we  adopt  all  texts,  subject  to  drafting  amendments.  Does  General 
Mance  object  to  that  ? 
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Mr.  H.  0.  MANGE  (Great  Britain).  —  No. 

M.  HOSTIE  (speaking  in  French). —  As  regards  the  phrase  faciliUs  de  navigation 
in  particular,  I  should  like  to  point  out  to  M.  Vallotton  that  in  the  Commentary  itself 
the  possibility  of  misunderstanding  was  noted,  and  it  is  carefully  stated  that  the  word 
facilite  is  used  here  in  a  restricted  sense,  whereas  in  Article  17  its  meaningisquitegeneral. 
We  can  therefore  confidently  rely  on  the  Drafting  Committee,  subject  to  the  observa- 
tions which  have  been  made  here. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).- — I  did  no  more  than  voice 
the  anxiety  expressed  by  certain  members  of  the  Committee;  it  appeared  to  me  well 
founded.  M.  Detoeuf  proposes  to  use  an  expression  which  is  quite  clear, — customs  treat- 
ment.    Let  us  adopt  it. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  There 
are  a  certain  number  of  points  in  the  French  proposal  which  caused  me  uneasiness. 
M.  Hostie  considers  that  this  proposal  is  an  improvement  on  the  text  of  the  Green  Book. 
This  is  possible,  perhaps,  from  the  point  of  view  of  certain  delegations,  but  1  do  not  think 
it  is  so  for  all.  Do  not  let  us  hasten  unduly.  Article  8  speaks  of  imports,  exports, 
transit,  customs,  and  so  on,  whereas  the  title  would  lead  us  to  suppose  that  the  article 
only  refers  to  the  use  of  ports.  Before  we  vote,  some  light  should  be  thrown  on  the 
results  of  this  discussion.  If  we  voted  now,  we  should  incur  the  risk  of  our  vote  having, 
so  to  speak,  a  doubly  provisional  character. 

M.  DETG3UF  (France;  speaking  in  French).  —  In  viewof  M.  Avramovitch's  remarks 
I  think  that  the  conclusion  of  the  discussion  of  Article  8  should  be  left  until  the  next 
meeting.  We  have  too  little  time  at  our  disposal  this  evening  to  bring  the  discussion 
to  a  successful  conclusion. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).- — The  authors  of  the  amend- 
ments might  meet  and  prepare  a  fresh  text,  taking  into  consideration  the  observations 
made  this  afternoon. 

The  CHAIRMAN  (speaking  in  French).  —  It  seemed  to  me  that  the  situation  had 
become  less  obscure,  and  that  the  Committee  had  taken  up  a  definite  position. 

M.  DETOEUF  (France;  speaking  in  French).  —  It  is  not  a  question  of  discussing  the 
principle  of  Article  8,  but  of  settling  the  details  of  the  wording  of  the  French  amend- 
ment. As  the  observations  on  this  point  appear  to  have  raised  questions  of  principle, 
it  seems  to  me  that,  if  we  are  not  to  appear  to  be  unduly  hastening  the  discussion,  it 
must  be  continued  at  the  next  meeting. 

Mr.  H.  0.  MANGE  (Great  Britain). — The  Committee  has  merely  rejected  the  prin- 
ciple contained  in  the  Roumanian  amendment.  I  think  that  if  a  sub-committee  were 
appointed  and  drafted  this  article  it  would  be  rendering  us  a  real  service.  After  having 
considered  the  text  of  the  French  amendment,  it  could  draw  up  a  text  on  which  we 
might  give  our  opinion  at  the  beginning  of  the  next  meeting. 

M.  BARRAIL  (France;  speaking  in  French).  —  May  I  remind  the  Committee  that 
it  has  already  formed  a  Sub-Committee  to  re-draft  Article  7?  I  am  on  this  Sub-Com- 
mittee, and  the  Committee  will  excuse  me  if  I  ask  for  this  extra  work  to  be  given  to 
it.  1  propose  to  entrust  this  Sub-Committee  with  the  taks  of  drawing  up  a  final  text 
for  Article  8,  taking  into  consideration  both  the  French  amendments  and  the  obser- 
vations of  the  various  speakers.  As  the  Serbian  Delegate  has  said,  Article  8  is  of  a 
comprehensive  nature,  but  I  would  like  to  point  out  that  it  has  four  paragraphs.  The 
first  two  deal  with  the  use  of  ports;  the  second  two  deal  with  customs  dues,  because 
as  a  rule  customs  dues  are  levied  in  ports. 

If  you  will  allow  me,  I  should  like,  in  order  to  satisfy  the  Swiss  Delegate,  to  remind 
him  that  in  customs  affairs  the  word  facilite  is  in  daily  use.     In  giving  an  order  for  a 
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frontier  customs  station  the  following  words  are  often  used  : — I  beg  that  all  customs 

facilities  compatible  with  the  regulations  may  be  granted  to ,  and  so  on.     If  you 

add  douanier  (customs)  to  the  word  facility  in  order  to  define  its  meaning,  there  can  be 
no  possibility  of  misunderstanding.  It  is  therefore  needless  to  use  the  phrase  customs 
treatment.  If  M.  Vallotton  agrees,  the  Sub-Committee  might  consider  this  text  and 
submit  it  to  us  again  next  Monday. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  entirely  agree  with  you 
on  that  point. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  As  regards 
the  text  of  Article  8,  the  drafting  difficulty  raised  by  M.  Vallotton  appears  to  besettled. 
We  have  still  to  consider  the  amendment  of  M.  Fernandez  y  Medina.  In  order  that  the 
Committee  should  have  before  it  a  definite  text  at  the  beginning  of  the  Monday  after- 
noon meeting,  would  it  not  be  enough,  therefore,  if  unofficial  and  friendly  conversa- 
tions were  held  on  Monday  morning  ?  This  method  would  have  the  advantage  of  not 
overburdening  the  Sub-Committee  which  is  dealing  with  Article  7. 

The  CHAIRMAN  (speaking  in  French).  —  It  seems  needless  to  have  recourse  to  the 
Sub-Committee,  and  I  ask  the  delegates  concerned  in  this  matter  to  be  so  good  as  to 
hold  an  unofficial  and  friendly  meeting  on  Monday  morning,  in  order  to  come  to  an 
agreement  and  submit  to  us  a  text  which  I  hope  will  be  final. 

The  meeting  adjourned  at  8  p.m. 


SEVENTH  MEETING  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Monday,  April  4th,  1921,  at  3.30  p.m.) 


REPORT  OF  COMMITTEE  ON  ARTICLE  8  —  DISCUSSION  OF  ARTICLE  9  —  DISCUSSION  OF  ARTICLE  10 
—  PROPOSAL  BY  INTERNATIONAL  LABOUR  OFFICE  —  APPOINTMENT  OF  RAPPORTEUR  ON 
QUESTION    OF    NAVIGABLE    WATERWAYS. 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 
REPORT  OF  COMMITTEE  ON  ARTICLE  8 

Mr.  H.  0.  MANCE  (Great  Britain).  —  The  Sub-Committee  on  Article  7  has  not  quite 
completed  its  work,  and  in  view  of  the  great  importance  of  beginning  the  discussion 
of  Article  9  as  an  aid  to  the  Sub-Committee  on  Article  1,  I  am  of  opinion  although 
I  am  authorised  by  the  Sub-Committee  to  explain  the  agreement  arrived  at  on  all  of 
the  points  except  one  in  Article  7 — that  we  ought  to  take  the  sense  of  the  Committee 
as  to  whether  we  should  not  begin  the  discussion  of  Article  9.  It  is  most  important  to 
obtain  some  idea  as  to  the  final  form  of  this  article;  it  might  even  be  referred  to  the 
Sub-Committee  on  Article  1.  I  suggest,  therefore,  that  we  begin  by  discussing 
Article  9,  and  deal  later  with  the  Report  on  Articles  7  and  8. 

M.  BARRAIL  (France;  speaking  in  French).  —  I  entirely  agree  with  General  Mance 
as  regards  Article  7,  but  I  think  we  should  save  time  if  we  voted  on  Article  8,  on 
which  almost  unanimous  agreement  has  been  reached, — a  passing  comment  regarding 
a  matter  of  detail  was  made  by  General  Mance.  With  the  Chairman's  permission  I  will 
first  read  Article  8  in  the  form  in  which  it  has  issued  from  our  Sub-Committee,  and 
will  inform  you  of  the  comments  which  were  made.  If  the  Committee  can  come  to  a 
definite  decision  on  this  article,  it  would  shorten  the  discussion. 

Article  8 
Use  of  Ports. 

1.  As  regards  the  use  of  all  the  ports  situated  on  a  navigable  waterway  of  international 
concern,  and  subject  to  the  provisions  of  Articles  4,  14  and  16,  the  subjects,  property  and 
flags  of  all  the  High  Contracting  Parties  shall  enjoy  equal  treatment  with  the  subjects, 
property  and  flag  of  the  riparian  State  under  whose  sovereignty  or  authority  the  port  is 
situated,  particularly  as  regards  port  dues  and  charges;  it  being  understood  that  the  goods  to 
which  the  present  paragraph  shall  apply  are  those  originating  in,  or  proceeding  from  or  to, 
the  territory  of  one  of  the  High  Contracting  Parties. 

2.  The  equipment  of  ports  situated  on  a  navigable  waterway  of  international  concern, 
and  the  facilities  granted  to  navigation  in  these  ports,  shall  be  available  for  public  use  to 
such  reasonable  degree  as  corresponds  with  the  free  and  effective  practice  of  navigation. 

3.  For  the  application  of  customs  or  similar  duties  levied  on  imports  and  exports  through 
the  said  ports,  no  difference  shall  be  made  by  reason  of  the  flag  flown  by  the  vessel  carrying, 
or  to  carry,  the  goods,  whether  it  be  national  or  belonging  to  any  one  of  the  High  Contracting 
Parties. 

4.  The  preceding  paragraph  shall  cease  to  be  applicable  in  respect  of  the  vessels  of  a 
foreign  company  which  systematically  discriminates  against  the  nationals  of  the  State.under 
the  sovereignty  or  authority  of  which  the  port  is  placed. 
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5.  In  the  absence  of  special  circumstances  which  would  adequately  justify  an  exception 
from  this  provision,  on  account  of  economic  necessity,  these  dues  must  not  exceed  those 
which  are  levied  on  the  other  frontiers  of  the  State  concerned,  on  goods  imported  and 
exported  under  the  general  conditions  of  the  legislation  of  this  State.  All  the  facilities  which 
may  be  accorded,  by  the  High  Contracting  Parties,  on  other  land  or  water  routes,  or  in  other 
ports,  for  the  imports  and  exports  of  goods,  shall  be  equally  accorded  to  imports  and  exports 
under  the  same  conditions  by  the  navigable  waterway  and  the  ports  referred  to  above. 

That  is  Article  8.  The  eight  or  ten  persons  who  have  just  met  are  in  absolute 
agreement  as  regards  four  of  these  paragraphs.  1  think  that  they  have  taken  into 
account  all  the  observations  made  at  the  meeting  on  Saturday  afternoon,  and  we  shall 
therefore  have  no  difficulty  in  voting  on  these  four  paragraphs. 

There  remains  paragraph  4,  which  satisfies  the  Roumanian  and  Serbian  Delegations. 
These  Delegations  desire  to  safeguard  the  economic  interests  of  any  country  menaced 
by  systematically  unfair  methods  on  the  part  of  a  foreign  shipping  firm.  On  this 
point  the  British  Delegate,  General  Mance,  reminded  us  that  an  amendment  based  upon 
the  same  idea,  but  applicable  to  a  totally  different  subject,  was  submitted  by  the 
Brazilian  Delegation  during  the  discussion  of  the  Transit  Convention.  He  considered 
that  the  question  might  finally  be  solved  if  it  were  considered  as  a  whole,  with  the  inten- 
tion of  reconciling  the  views  of  the  Committee  to  which  we  belong  with  those  of  the  Sub- 
Committee  appointed  by  the  Transit  Committee  to  study  the  Brazilian  amendment. 
It  is  of  course  for  the  present  Committee  to  decide  upon  this  point,  because  1  think,  as 
was  said  just  now,  that  paragraph  4  completely  satisfies  all  the  delegations,  in  view 
of  the  fact  that  we  are  dealing  mainly  with  systematically  unfair  methods  which  no 
one  can  defend,  and  which  should  therefore  be  abolished  in  order  to  safeguard  the  econo- 
mic interests  of  all  the  nations  represented  here. 

The  CHAIRMAN  (speaking  in  French).  —  If  there  is  no  objection  we  will  consider 
this  article  as  adopted,  except  paragraph  4,  which  is  reserved,  and  as  General  Mance 
recommends,  we  will  pass  to  the  discussion  of  Article  9  (1). 


DISCUSSION  OF  ARTICLE  9 

We  will  now  discuss  Article  9,  which  reads  as  follows  : — 

Article  9 
Works  for  Upkeep  and  Improvement. 

In  default  of  any  special  organisation  or  agreements  for  the  upkeep  and  improvement  of 
an  international  waterway,  each  of  the  riparian  States  is  bound  to  abstain  from  any  action 
likely  to  impede  navigation,  and  also  to  take  suitable  measures  to  remove  any  obstructions 
and  dangers  to  navigation,  and  to  carry  out  the  works  necessary  for  the  upkeep  of  the  water- 
way, or  to  permit  their  execution  subject  to  an  allocation  of  expenses  between  the  States 
concerned,  proportionate  to  their  respective  interest  in  the  said  works. 

Should  the  States  making  the  demand  offer  to  defray  the  cost,  each  riparian  State  is 
likewise  bound,  in  the  same  conditions,  and  in  the  absence  of  valid  reasons  to  the  contrary, 
based  on  interests  other  than  those  of  navigation,  such  as  in  particular  the  maintenance  of 
the  normal  hydraulic  conditions,  the  needs  of  irrigation  or  of  utilisation  of  hydraulic  power, 
to  carry  out  or  cause  to  be  carried  out  any  works  for  the  improvement  of  the  waterway. 

The  stipulations  of  this  article  may  not  be  invoked  against  a  riparian  State  in  any  case 
in  which  such  State  can  prove  that  it  is  acting  or  has  acted  with  the  unanimous  consent  of 
all  States  riparians  of  the  international  waterway,  or  represented  on  the  International  Com- 
mission for  this  waterway,  if  one  exists. 

M.  ALVAREZ  (Chile;  speaking  in  French). — With  the  provisions  of  Articles  9  and 
10  we  enter  into  the  very  heart  of  the  problem  of  free  navigation  on  international  rivers. 
And  to-day  the  truth  of  what  I  had  the  honour  of  telling  you  some  days  ago,  when  we 
were  discussing  Article  1  of  the  Draft,  appears  in  its  full  light.  We  shall  make  little 
progress  with  the  definition  of  international  rivers  if  we  do  not  at  the  same  time  estab- 
lish a  classification  of  these  rivers  with  a  view  to  determining  the  regime  to  which 
they  are  to  be  subjected,  and  especially  the  rights  and  duties  of  riparian  States.     In 

(1)  For  adoption  of  this  paragraph,  See  p.  173. 
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the  brief  statement  which  I  then  submitted  to  you,  I  laid  stress  on  the  essential  differ- 
ences which  exist  in  every  respect  between  the  rivers  of  Europe  and  those  of  Latin 
America.  The  effect  of  these  differences  is  that,  whereas  European  rivers  are  of  primayr 
importance  as  routes  of  communication  and  commercial  arteries  of  a  truly  universal 
character,  the  rivers  of  Latin  America  do  not  form  easy  routes  of  communication,  nor 
are  they  commercial  arteries  of  primary  importance.  They  only  concern  a  limited 
number  of  States, — the  riparians.  And  I  drew  the  conclusion  that  if  a  similar  principle 
of  freedom  of  navigation  were  to  be  applied  to  all  rivers,  it  would  not  be  the  same 
in  respect  of  the  regime  of  these  rivers.  A  threefold  distinction  would  have  to 
be  made. 

Unfortunately  Article  9  of  the  Draft  submitted  to  us  for  consideration  does  not  take 
these  essential  differences  into  account.  The  provisions  of  this  article  are  quite  suitable 
and  desirable  for  the  great  rivers  of  Europe,  but  they  cannot  be  accepted  for  those  of 
Latin  America.  Let  us  take  a  single  instance, — that  of  the  works  to  be  carried  out  to 
facilitate  navigation.  On  most  rivers  of  Latin  America  such  works  are  almost  impos- 
sible of  execution;  in  any  case  this  could  only  be  done  at  enormous  expense  and  after 
many  years.  The  States  concerned  in  navigation,  which  desire  to  make  use  of  the 
powers  conferred  under  Article  9  in  order  to  carry  out  the  works  themselves,  would  be 
obliged  to  occupy  a  considerable  portion  of  the  banks  of  these  rivers  and  to 
erect  great  installations,  to  provide  shelter  for  thousands  of  workmen  and  to  arrange 
for  all  the  necessary  adjuncts  of  such  undertakings.  Police  and  many  other  necessary 
services,  indispensable  for  the  carrying  out  of  such  works,  would  have  to  be  organised. 
These  enormous  undertakings  may  be  compared  with  those  carried  out  by  the  United 
States  in  building  the  Panama  Canal.  I  am  not  exaggerating  when  I  tell  you  that  in 
many  instances  it  would  be  necessary  in  the  first  place  literally  to  colonise  the  region 
before  beginning  the  work.  Do  you  think,  therefore,  that  it  is  either  possible  or  desi- 
rable to  impose  on  the  riparian  States  of  these  rivers  the  obligation  to  bear  such  a  bur- 
den, without  their  consent,  and  also  without  their  possessing  effective  means  of  control  ? 
This  would  ensue  were  Article  9  to  be  applied  in  all  its  rigour.  There  is  no  need  to 
press  the  point  further.  What  I  have  said  of  the  work  to  be  done  to  facilitate  naviga- 
tion also  applies  to  many  other  questions.  Article  9  of  the  Draft  must  therefore  be 
amended  in  such  a  way  as  to  give  complete  satisfaction  to  all  the  States  of  the  New 
World. 

Allow  me  to  tell  you  once  again  that  my  country,  Chile,  is  not  specially  concerned 
in  river  navigation;  it  is  a  country  without  navigable  rivers,  whether  national  or  inter- 
national, and  all  our  trade  is  carried  on  by  sea  or  rail.  But  if  the  Chilian  Delegation  is 
specially  interested  in  the  Convention  which  we  are  examining,  it  is  because  it  desires 
continental  solidarity.  It  is  because  this  question  is  of  great  importance  to  our  sister 
republics  that  we  are  thus  raise  our  voice  in  support  of  it,  without  passion  or  prejudice, 
but  merely  in  a  spirit  of  justice  and  fraternity. 

I  also  desire  to  say  that  the  Latin  American  States  have  come  to  this  Conference — 
as  they  have  come  to  all  other  world-conferences — with  the  ardent  desire  to  co-operate, 
in  order  that  the  bonds  uniting  all  the  countries  of  the  world  may  be  drawn  ever  closer, 
for  they  are  essentially  progressive  countries  which  are  inspired  by  a  spirit  of  progress 
and  justice.  This  spirit  is  derived  from  the  twofold  origin  of  which  they  are  so  proud, — 
our  Mother-Country,  Spain,  and  our  intellectual  Mother,  France. 

But,  whilst  the  Latin- American  States  desire  to  continue  to  live  on  increasingly 
intimate  terms  with  all  the  countries  of  the  world,  and  especially  with  those  of  Europe, 
they  wish  a  distinction  to  be  made  when  necessary  between  the  various  continents; 
that  is  to  say,  they  wish  the  special  problems  and  conditions  of  each  continent  to  be 
taken  into  consideration  in  all  legal  settlements.  Full  satisfaction  has  been  given  to 
this  desire  by  the  Barcelona  Conference.  After  a  long  and  interesting  discussion  on 
Article  10  of  the  Draft  Convention  on  Freedom  of  Transit,  the  Conference  has  estab- 
ilshedt  he  fundamental  principle  which  consists  in  differentiating  between  continents, 
and  even  between  regions,  when  circumstances  so  require.  Only  by  drawing  these  dis- 
tinctions can  the  foundations  of  co-operation  between  States  be  well  and  truly 
laid,  because  each  continent  can  then  put  forth  its  utmost  effort  to  reach  the  desired 
goal.  It  is  from  the  combination  of  all  these  partial  but  harmonious  acts  of  co-operation 
that  true  universal  co-operation  will  result. 
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The  new  international  law  must  not  be  built  on  a  basis  of  rigid  uniformity  of  laws, — 
it  must  be  founded  on  distinctions — I  say  distinctions  and  not  opposition — whether 
continental,  regional  or  even  national.  Above  all,  the  conditions,  problems  and  doc- 
trines of  the  New  World  must  be  brought  into  bold  relief, — in  a  word,  all  that  consti- 
tutes what  is  called  American  international  law,  a  law  which  is  not  particularist,  or  in 
opposition  to  world  international  law,  but  which  tends  rather  to  present  the  latter  in  its 
true  aspect.  The  need  for  this  new  development  is  imperative.  There  was  founded 
recently  at  Paris,  under  the  patronage  of  the  great  centres  of  science  and  of  person- 
alities from  various  countries  of  both  continents,  an  Institute  for  the  Higher  Study  of 
International  Law  or  International  School  of  International  Law,  which  will  be  solemnly 
inaugurated  at  the  end  of  this  month  by  the  President  of  the  French  Republic.  It  is 
from  this  new  angle  that  the  new  School  proposes  to  study  international  law. 

In  conclusion,  I  venture  to  point  out  once  more  that  the  present  text  of  Article  9 — 
a  provision  which  lies  at  the  noot  of  the  whole  question — is  not  calculated  to  meet 
with  the  approval  of  the  Latin  States  of  the  New  World.  It  was  with  a  view  to 
changing  this  state  of  affairs  that  I  submitted  for  your  consideration  the  ideas  which 
I  expressed  during  the  general  discussion.  The  Chilian  Delegation  would  be  most 
happy  if  its  efforts  succeeded  in  throwing  some  light  on  the  question  of  the  rights 
and  duties  of  riparian  States  on  international  rivers.  I  will  conclude  by  proposing 
that,  in  view  of  its  close  connection  with  Article  1,  this  article  be  referred  to  the 
consideration  of  the  same  Sub-Committee,  and  that  two  other  members,  chosen  from 
the  States  of  Latin  America,  be  added  to  this  Sub-Committee. 

M.  VELASQUEZ  (Paraguay;  speaking  in  French).  —  I  will  not  occupy  the  time  of 
the  Committee  for  more  than  a  few  moments.  The  reasons  which  lead  me  to  submit 
my  proposed  amendments  to  Article  9  are  practical  ones  which  this  Assembly  will,  I 
hope,  easily  appreciate.  After  conversations  with  several  of  my  South  American 
colleagues,  I  have  drawn  up  these  amendments  as  follows  : 

Delete  in  the  first  paragraph  from  the  words  :  and  also  to  take...  to  the  end  ; 

Delete  in  the  second  paragraph  the  words  in  the  same  conditions; 

Delete  in  the  second  paragraph  the  words  should  the  States...  defray  the  cost  and  from  the 
words  to  carry  out  to  the  end,  and  substitute  for  them  the  vords  :  to  cause  to  be  carried  out 
without  detriment  to  its  sovereignty  or  its  rights  of  control  and  administration  all  works  for  the 
improvement  of  the  waterway,  should  other  riparian  States  making  the  demand  offer  to  defray 
the  cost. 

The  obligations  imposed  on  riparian  States  by  Article  9  in  its  present  form — obli- 
gations which,  I  find,  are  still  more  clearly  and  precisely  emphasised  in  the  amendment 
proposed  by  the  French  Delegation — are,  in  my  opinion,  excessive,  and  I  can  assure 
you  that  their  fulfilment  is  beyond  the  power  of  those  countries  of  South  America  which, 
like  my  own,  are  surrounded  or  crossed  from  one  end  to  the  other  by  international 
waterways.  Imagine  to  yourself  hundreds  and  thousands  of  kilometres  of  river  which 
must  be  supervised,  maintained  and  improved  by  the  riparian  States,  in  order  to  ful- 
fil the  conditions  imposed  by  the  article  which  we  are  considering.  It  is  of  course  in 
the  interests  of  each  country  to  make  every  effort  to  render  accessible  to  navigation 
those  waterways  by  which  it  establishes  communication  with  the  rest  of  the  world,  by 
which  its  commerce  is  carried  on  and  by  which  it  receives  the  most  potent  contribu- 
tions to  its  prosperity  and  progress,  and  I  can  assure  you  that  Paraguay  has  at  all  times 
devoted  all  her  care  and  resources  to  the  realisation  of  this  ideal.  But  how  can  you  expect 
Paraguay  to  undertake  such  extensive  work  when  you  remember  that  her  population 
does  not  exceed  one  million  for  an  area  of  445  thousand  square  kilometres,  and  that 
she  is,  as  I  have  said,  surrounded  on  almost  every  side  and  traversed  throughout  her 
entire  extent  from  north  to  south  by  international  rivers  ?  As  a  distinguished  Member 
of  this  Conference  has  already  pointed  out,  countries  in  which  such  conditions  exist — 
and  there  are  many  of  them  in  America — cannot  be  expected  to  provide  anything 
more  than  those  means  of  transit  and  communications  which  in  present  circum- 
stances lie  within  their  power;  and  this  so  long  as  they  cannot  improve  them  through 
their  own  initiative  and  from  their  own  resources.  You  will  thus  understand  the 
risk  entailed  for  a  country  whose  conditions  are  as  I  have  described,  when  it 
undertakes    the    engagements    involved    under    Article    9.     I    for    my   part   could 
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not  undertake  this  in  the  name  of  my  country,  which  is  accustomed  to  fulfil 
to  the  utmost  the  international  duties  to  which  it  has  agreed.  It  has  been  said 
here  more  than  once  that  we  must  enter  the  world  of  reality  and  consider  all  that  is 
connected  with  our  work  from  a  practical  point  of  view,  in  order  to  avoid  drawningup  a 
Convention  which  would  not  be  accepted  by  our  Governments  or  Parliaments;  we  must 
prepare  a  Convention  which  will  command  the  acceptance  of  every  State  and  which, 
when  put  into  force,  will  satisfy  and  benefit  every  nation.  I  therefore  beg  you  to  ex- 
tend your  support  to  the  amendments  which  I  have  the  honour  to  submit  to  you.  In 
order  to  render  clearer  the  changes  which  I  propose  to  introduce,  I  venture  to  read 
Article  9  as  it  would  appear  if  these  changes  were  introduced  into  it  : — 

Article  9 
Works  for  Upkeep  and  Improvement. 

In  default  of  any  special  organisation  or  agreements  for  the  upkeep  and  improvement  of 
an  international  waterway,  each  of  the  riparian  States  is  bound  to  abstain  from  any  action 
likely  to  impede  navigation. 

Each  riparian  State  is  likewise  bound,  in  the  absence  of  valid  reasons  to  the  contrary 
based  on  interests  other  than  those  of  navigation,  such  as,  in  particular,  the  maintenance  of 
the  normal  hydraulic  conditions,  the  needs  of  irrigation  or  the  utilisation  of  hydraulic  power, 
to  cause  to  be  carried  out,  without  detriment  to  its  sovereignty  or  its  rights  of  control  and 
administration,  any  works  for  the  improvement  of  the  waterway,  should  other  riparian  States 
making  the  demand  offer  to  defray  the  cost. 

The  last  paragraph  would  remain  as  drafted.  We  have  before  us  one  of  those  typi- 
cal instances  referred  to  by  the  representative  of  Chile,  in  which  account  will  have  to 
be  taken  of  the  possibilities  and  needs  of  the  different  continents  or  even  of  certain 
given  regions.  I  fully  realise  that  my  amendments  may  be  found  somewhat  too  dras- 
tic, and  I  should  like  to  say  that  I  am  quite  prepared  to  accept  a  less  radical  version 
so  long  as  it  safeguards  the  principles  which  I  have  stated. 

M.  LELY  (Netherlands;  speakingin  French)  (1).  —  Next  to  Articles  2  and 3,  Article 9 
appears  to  me  the  most  important  in  the  Convention.  This  article  regulates  upkeep 
and  improvement  in  such  a  way  that  any  riparian  State  is  bound  in  the  first  place  to 
carry  out  all  work  necessary  to  the  upkeep  of  the  waterway.  I  have  no  objection  to 
that,  but  the  article  also  declares  that  every  State  is  further  bound  to  carry  out  all 
improvements  whenever  the  States  which  call  for  then  offer  to  bear  the  cost  of  the 
work.  This  goes  too  far.  No  sovereign  State  can  be  compelled,  in  the  absence  of 
any  special  organisation  or  special  agreement,  to  carry  out  works  of  such  magnitude 
as  these,  even  if  it  is  not  to  bear  the  cost,  and  this  is  above  all  impossible  in  a 
country  such  as  ours,  where  the  effect  of  works  connected  with  waterways  is  in  many 
respects  so  far-reaching  that  a  question  of  this  kind  cannot  possibly  be  decided  in  a 
general  fashion  in  this  Convention. 

I  am  not  forgetting  that  this  obligation  applies  only  in  the  absence  of  valid  reasons 
to  the  contrary  based  on  special  interests,  but  the  interests  of  navigation  will  not  be 
admitted  as  valid  reasons  to  the  contrary.  It  is  thought,  apparently,  that  a  State  might 
refuse  to  carry  out  such  works  for  fear  of  international  competition.  But  there  are  also 
interests  of  another  kind  connected  with  navigation, — for  example,  works  of  improve- 
ment may  have  a  prejudicial  effect  on  the  operations  of  part  of  the  existing  shipping. 
This  appears  somewhat  contradictory,  but  is  really  quite  possible.  We  have  an  example 
of  it  in  our  own  country;  the  Waal,  the  principal  branch  of  the  Rhine,  is  now  at  least 
three  metres  deep  at  normal  low  water.  This  result  has  been  attained  by  decreasing 
the  width  of  the  river  by  means  of  dykes.  If  these  dykes  were  extended  it  would  be 
possible  to  deepen  the  river  still  more,  but  on  the  other  hand  an  excessive  extension 
of  the  dykes  would  render  the  river  too  narrow,  not  only  for  steamers,  but  also  for 
trains  of  boats  in  tow,  and  for  sailing-vessels.  This  is  an  example — and  not  a 
mere  theoretical  one — where  some  of  the  shipping  interests  oppose  improvements. 


(1)  The  text  of  the  amendment  of  the  Netherlands  Delegation  reads  as  follows  : 
"Omit  in  Article  9,  paragraph  1,  the  words  :  or  to  permit  their  execution  subject  to  an  allocation  of 
expenses  between  the  States  concerned,  proportionate  to  their  respective  interests  in  the  said  works,  and 
word  Article  9,  paragraph  2,  as  follows  :  The  improvement  of  the  waterway  may  be  the  subject  of  special 
Conventions.  " 

NAVIGABLE    WATERWAYS  10 
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My  chief  objection  to  the  article  is  that  ariparian  State  will  be  obliged  to  allow  works 
to  be  carried  out  by  another  State,  for  purposes  either  of  upkeep  or  improvement  of  the 
waterway.  This  obligation  appears  to  me  incompatible  with  the  responsibility  and 
sovereignty  of  a  State.  In  a  country  such  as  ours,  the  carrying  out  of  works  on  a 
waterway  is  not  merely  a  question  of  expense,  but  also  of  responsibility;  other  interests 
are  involved,  such  as  the  safety  of  dykes  and  the  regulation  of  the  water-flow.  As 
regards  the  question  of  sovereignty,  let  us  suppose,  for  example,  that  a  State  wishes 
to  dredge  or  improve  one  of  the  branches  of  the  Rhine  in  the  Netherlands,  and  that 
this  branch  is  at  present  used  only  for  a  trifling  amount  of  navigation;  the  Netherlands 
would  be  so  little  concerned  in  this  improvement  that  they  would  consider  it  needless. 
Would  they  have  to  allow  any  State  to  come  into  the  Netherlands  with  its  workmen, 
drainage  materials,  vessels  and  barges  to  take  possession  of  the  necessary  territory, — 
without  expropriation  and  regardless  of  the  laws  of  the  State  ?  It  seems  to  me  that  such 
action  might  be  possible  in  a  no-man's-land  or  in  the  desert,  but  that  in  an  organised 
State  it  would  hot  be  compatible  with  the  sovereignty  of  the  State  concerned  if  it  were 
obliged  to  allow  works  of  this  kind  to  be  carried  out  without  its  consent.  This  is  a 
question  of  such  importance  from  the  point  of  view  of  the  sovereignty  of  States, 
that,  in  the  absence  of  instructions  to  the  contrary  from  my  Government,  I  shall 
be  obliged  to  refrain  from  signing  any  Convention  which  contains  an  obligation  on  our 
State  to  allow  another  State  the  right  to  carry  out  works  on  its  territory. 

M.  PLANAS  SUAREZ  (Venezuela;  speaking  in  French).  —  Although  I  gave  a 
very  clear  account  of  the  policy  of  Venezuela  as  regards  the  rivers  which  exist  in  her 
territory,  or  cross  it,  I  should  like  to  state  formally  once  more  that  Article  9  in  its 
present  form  is  unacceptable  from  every  point  of  view.  Its  place  must  be  taken  by 
another  or  by  several  other  articles. 

The  question  with  which  Article  9  deals  is  of  a  fundamental  nature,  and  cannot 
be  made  merely  the  subject  of  an  explanation  or  of  individual  interpretations.  It  must 
be  drafted  anew,  and  the  exact  position  of  the  riparian  States  of  a  river  on  which  works 
of  upkeep  and  improvement  are  to  be  carried  out  must  be  made  perfectly  clear.  In 
the  first  place,  the  right  of  independence  of  States  must  be  proclaimed,  their  sove- 
reignty must  be  safeguarded  and  their  administrative  autonomy  and  economic  life 
must  in  no  way  be  interfered  with.  The  scope  of  Article  9  is  so  wide,  and  I  may  say 
so  dangerous,  that  if  unrestricted  freedom  were  allowed,  all  that  is  most  dear  to  the 
existence  of  any  people  would  gradually  disappear, — independence,  autonomy,  free- 
dom— qualities  which  are  founded  not  on  selfish  utilitarianism,  but  on  the  eternally  noble 
principle  of  right  and  of  perfect  equity.  The  strong  can  always  be  great  and  generous, 
because  the  weak  ask  for  nothing  more  than  respect  for  their  independence  and  sove- 
reignty, and  for  this  reason  we  must  not  forget  the  old  Latin  saying  vigilantibus  jura 
subveniunt  non  dormientibus ;  that  is  to  say,  the  law  helps  those  who  guard  their  interests 
themselves  and  not  those  who  neglect  them.  After  all,  weakness  is  not  a  crime.  The 
spirit  of  co-operation  has  extended  over  the  whole  world,  and  my  country,  which, 
together  with  all  the  States  of  Latin  America,  forms  one  single  family  of  nations,  has 
always  been  associated  with  these  admirable  ideas  of  liberty,  justice  and  liberality, 
which  have  aided  so  materially  in  the  development  of  the  economic  life  of  all  peoples 
and  the  moral  intercourse  of  nations. 

But  if  a  better  and  wider  co-operation  is  to  be  attained,  and  if  this  co-operation 
is  to  be  far-reaching,  useful,  continuous  and  progressive,  we  must,  in  my  view,  take 
into  consideration  the  special  circumstances  of  each  country  and  also  of  each  continent. 
If  we  try  to  advance  further  we  shall  be  faced  with  all  kinds  of  insurmountable  diffi- 
culties. We,  the  republics  of  America,  with  our  broad  spirit  of  freedom  and  generosity, 
have  studied  not  only  the  problems  that  are  before  this  Conference,  but  many  others 
also  in  pan-American  Conferences,  pan- American  scientific  congresses,  pan-American 
commercial  and  financial  Conferences,  and,  quite  recently  in  the  Supreme  International 
Commission  for  Uniform  Legislation,  which  is  now  a  permanent  organisation  in  every 
country  of  America.  We  have  thus  succeeded  in  creating  a  code  of  rules,  an 
American  system  of  public  law,  and  also  an  American  code  of  international  law;  these 
are  in  no  way  opposed  to  the  universal  principles  of  law, — in  them,  in  the  widest  sense 
of  liberty  and  equity,  the  problems  sui  generis  of  the  Ameri&an  continent  have  been 
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taken  into  account.  But  in  spite  of  all,  we  have  not  yet  succeeded  in  forming  a  uniform 
system  of  law,  and  we  Americans  must  always  make  allowance  for  this.  Uniformity 
is  not  always  either  possible  or  desirable;  it  is  essential  that  account  should  be 
taken  of  the  peculiar  situation  of  each  country,  and  the  system  we  have  adopted  is 
perhaps  the  most  practical  one. 

The  laws  of  each  State  are  the  result  of  its  individual  geographical  situation,  and  of 
the  habits  and  customs  of  its  people.  These  laws  are  indeed  the  practical  outcome 
of  the  most  noble  and  lofty  aspirations  of  each  society,  and  the  sole  desire  of  the  Amer- 
ican peoples  is  to  possess  the  highest  form  of  civilisation,  and  to  achieve  the  greatest 
possible  progress.  My  own  country,  Venezuela,  will  be  happy,  not  only  to  accede 
to,  but  also  to  co-operate  in,  any  work  of  civilisation  and  freedom,  but  such  a  task 
must  be  founded  on  a  basis  of  equity,  and  must  not  be  beyond  her  powers;  and, 
above  all,  her  right  of  sovereignty  and  absolute  administrative  autonomy  must  be 
respected. 

I  cannot  accept  anything  which  would  tend  to  contravene  these  principles,  and 
must  therefore  refrain  from  submitting  any  form  of  wording  whatever,  either  for 
Article  1  or  for  Article  9;  I  am  confident  that  this  Committee  will  find  a  means  of 
offering  us  a  text  which  will  really  be  founded  on  a  true  spirit  of  freedom  and  equity, 
and  which  can  truly  establish  a  new  international  life,  inspired  only  by  noble  and  just 
ideas;  it  must  not  be  forgotten  that  law  and  justice  are  necessary  for  all.  As  a 
jurist  and  an  optimist  I  cannot  but  continue  to  repeat  to  myself  the  saying  of 
Montesquieu  :  le  droit  sera  un  jour  le  souverain  du  monde. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  have  the  honour  to  pro- 
pose an  amendment  which  also  takes  into  account  some  observations — in  my  view 
very  important  ones — which  were  made  on  the  subject  of  certain  amendments.  I  have 
already  stated  the  reasons  for  which  I  think  that  it  was  as  the  result  of  a  regrettable 
misunderstanding  on  the  part  of  the  various  speakers  that  the  examination  of  the 
matters  which  are  again  being  raised  to-day  in  connection  with  Article  9  (to  which 
they  more  rightly  belong)  was  introduced  into  the  discussion  of  Article  1.  We  desire 
conciliation,  and  we  must  therefore  take  into  account  a  certain  lack  of  elasticity  in  the 
obligations  provided  for  under  Article  9  of  the  Green  Book.  M.  Hostie  will  shortly 
explain,  with  his  customary  lucidity,  what  are  the  scope  and  range  of  action  of  the  three 
paragraphs  of  Article  9.  I  have  no  wish  to  forestall  his  statement,  but  I  should  like 
to  draw  your  attention  to  the  fact  that  it  would  be  desirable  for  us  to  discuss  these 
three  paragraphs  separately.  The  first  one  deals  with  obligations  regarding  upkeep; 
the  second  refers  to  questions  of  improvement,  and  the  third  is  a  kind  of  safety-valve 
proposed  by  the  various  colonial  countries.  I  hope  you  will  excuse  me  for  submitting 
my  amendment  at  the  last  moment,  but  I  do  so  as  the  result  of  the  speeches  which 
have  just  been  made.  I  do  not  claim  to  be  giving  a  definitive  text,  but  merely  to  be 
submitting  the  idea  to  you.  We  propose  to  add  after  paragraph  1  a  second  paragraph 
to  the  following  effect  : — 

The  extent  of  the  obligation  for  upkeep  shall  also  be  determined  having  regard  to  the 
degree  of  economic  development  and  to  the  geographical  and  political  conditions 

It  was  the  Brazilian  Delegate  who  proposed  to  add  political  conditions,  but  1  do 
not  lay  any  special  weight  on  this, 

of  the  countries  for  which  a  particular  section  of  the  waterway  provides  an  outlet  to 

the  sea  and  also  having  regard  to  the  interest  of  the  country  traversed  by  this  particular 
navigable  section 

In  my  view  this  would  imbue  paragraph  1,  rigid  as  it  is,  with  the  elasticity  required 
by  those  States  which  have  new  and  undeveloped  territories  and  which  do  not  wish 
to  be  burdened  with  obligations  regarding  upkeep,  beyond  what  is  required  for  com- 
munications in  these  regions. 

M.  SEEL1GER  (Germany;  speaking  in  French).  —  As  several  of  the  speakers  have 
pointed  out,  the  terms  of  this  article  raise  a  problem  of  the  highest  importance,  because 
we  are  faced  here  with  the  antagonism  arising  between  riparian  States  and  those 
interested  in  the  use  of  international  navigable  waterways.     I  might  say  that  in  the 
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discussions  which  have  taken  place  on  the  subject  of  the  Danube  and  the  Elbe,  no 
solution  has  yet  been  found  for  the  question  of  works  to  be  carried  out,  and  it  is  there- 
fore essential  for  the  Conference  to  find  some  means  which  will  satisfy  all,  because  it 
is  on  the  ideas  expressed  by  the  Conference  that  the  special  acts  which  are  to  be  drawn 
up  will  probably  be  based. 

This  article  states  in  the  first  place  that  the  riparian  States  of  an  international 
navigable  waterway  shall  undertake  to  carry  out  all  works  of  upkeep,  that  is  to  say, 
those  which  are  necessary  to  maintain  the  river  in  its  existing  state  of  navigability. 
I  think  that  all  will  agree  to  this.  A  river  is  a  gift  of  nature,  and  it  is  the  duty  of 
those  who  enjoy  the  fruits  of  this  gift  of  nature  to  maintain  it  in  the  state  in  which 
they  receive  it.  But  in  addition  it  is  desired  to  compel  these  States  to  carry  out  works 
necessary  for  improvement.  That  is  the  first  difficulty,  because  opinions  will  vary 
as  to  what  is  necessary  for  improvement.  We  may  go  further  and  say  that  if  conflict- 
ing opinions  arise,  the  States  concerned  may  compel  the  other  State  to  allow  works 
to  be  carried  out  which  it  does  not  desire.  I  think,  with  the  Netherlands  Delegate, 
that  this  is  out  of  the  question  for  any  self-respecting  State.  If  a  State  thought  that  it 
was  in  its  own  interests  that  certain  works  should  not  be  carried  out  on  its  territory, 
it  is  out  of  the  question  that  it  should  be  compelled  to  carry  them  out.  Some  means 
must  be  found  to  satisfy  all  interests.  I  have  no  wish  to  enter  into  details,  but  I  venture 
to  make  a  suggestion.  In  my  opinion  what  is  needed  is  an  impartial  tribunal  to 
settle  disputes  of  this  kind.  We  cannot  solve  the  question  of  Article  9  without  at  the 
same  time  solving  that  of  the  settlement  of  disputes.  It  would  be  better  for  a  State 
to  undertake  to  carry  out  an  award  resulting  from  arbitration  than  to  undertake  to 
allow  works  to  be  carried  out  on  its  own  territory  by  another  State.  Take  any  inter- 
national river  whatever.  The  international  Commission  considers  certain  works 
necessary  on  the  territory  of  one  of  the  riparian  States.  The  riparian  State  refuses. 
Is  it  possible  for  the  Commission  to  give  a  final  decision  on  this  case?  No,  there  may 
be  conflicting  opinions.  Then  the  matter  must  be  brought  before  an  arbitration  tri- 
bunal composed  of  other  States  which  have  no  special  interests  on  the  river.  I  think, 
therefore,  that  if  we  wish  to  find  a  solution  for  this  weighty  problem  we  must  begin  by 
solving  the  question  of  the  settlement  of  disputes. 

M.  HOSTIE  (speaking  in  French).  —  I  have  no  intention  of  detaining  the  Com- 
mittee for  long.     M.  Alvarez  has  made  a  suggestion  which  I  consider  very  practical; 
it  is  to  refer  the  whole  question  of  Article  9  to  the  Sub-Committee  which  is  considering 
Article  1.     I  am  convinced  that  it  is  impossible  to  arrive  at  an  adequate  solution  to 
Article  1  without  having  first  considered  the  difficulties  to  which  Article  9  gives  rise, 
and  vice  versa.     I  therefore  give  my  whole-hearted  support  to  M.  Alvarez'  proposal. 
I  have  only  one  word  to  add.     Even  at  Paris  the  Commission  of  Enquiry  did  not 
omit  to  consider  the  possibly  very  different  range  of  the  obligation  contained  in 
Article  10,  according  to  the  stage  of  economic  development  of  the  regions  crossed  by 
different  waterways.     It  is  obvious  that  this  obligation  cannot  be  the  same  for  the 
vast  and  as  yet  unexplored  rivers  of  Central  Africa  as  for  the  rivers  of  Europe,  or  for 
certain  rivers  in  America  and  certain  other  rivers  in  the  same  continent.     I  think, 
therefore,  that  there  is  a  very  considerable  element  of  truth  in  the  idea  advanced  by 
M.  Alvarez.     On  this  subject  M.  Vallotton,  too,  has  given  us  some  very  valuable  hints. 
As  regards  M.  Lely's  standpoint,  I  only  wish  to  point  out  to  him  that  paragraph  2 
of  Article  9  makes  no  mention  of  the  interests  of  navigation,  for  the  reason  that,  if 
an  improvement  were  contrary  to  the  interests  of  navigation,  it  would  cease  to  be  an 
improvement.     If,  for  example,  a  waterway  were  deepened  in  such  a  way  as  to  become 
harmful  to  navigation  as  a  whole,  it  is  obvious  that  this  would  not  constitute  a  work 
of  improvement.     There  is  no  fundamental  question  involved  here, — it  is  simply  a 
question  of  definition,  of  terminology.     If  would  be  sufficient  to  add  to  this  list  what 
appeared  to  all  of  us  to  be  self-evident, — the  interests  of  navigation.     The  funda- 
mental principle  raised  in  the  same  paragraph  is  of  a  totally  different  nature,  and 
I  think  that  M.  Lely  in  his  explanation  tended  to  confuse  two  aspects  of  the  question, — 
the  obligation  to  improve,  which  is  complementary  to  the  obligation  regarding  upkeep, 
and  the  obligation  to  allow  others  to  improve,  which  is  complementary  to  the  obliga- 
in'ii  to  allow  others  to  be  responsible  for  the  upkeep.     For  the  sake  of  argument, 
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I  will  leave  aside  this  second  point  of  view,— the  attitude  of  a  State  which  does  not  fidfd 
the  obligations  under  which  it  is  bound;  I  will  confine  myself  solely  to  placing  before  the 
Committee  and  emphasising  the  importance  of  a  problem  which  it  will  have  to  consider 
in  detail, — namely,  whether  a  State  may  decline  any  obligation  to  improve  a  waterway 
passing  through  its  territory, — a  waterway  which  is  perhaps  a  gift  of  nature,  but  which 
constitutes  the  respiratory  organ  of  another  country. 

The  CHAIRMAN  (speaking  in  French).  —  What  M.  Hostie  said  in  the  earlier  part 
of  his  speech  is  exactly  what  1  intended  to  propose.  It  is  a  most  sensible  suggestion. 
The  Committee  has  considered  every  aspect  of  the  question,  and  every  point  of  view 
has  been  put  before  it.  I  think  that  the  time  has  now  come  to  refer  this  question  to 
the  Sub-Committee  on  Article  1,  as  these  two  articles  are  so  closely  inter-connected 
as  to  be  inseparable.  1  propose  that  M.  Planas-Suarez,  the  Delegate  of  Venezuela, 
should  be  added  to  the  Sub-Committee  on  Article  1. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  We  have 
some  amendments  to  Article  9.  In  the  first  paragraph  we  ask  you  to  delete  the 
words  from  or  to  permit...  to  the  end  of  the  paragraph.  In  paragraph  2  we  propose 
to  omit  the  words  cause  to  be  carried  out. 

The  nature  of  our  request  will  at  once  make  our  point  of  view  clear,  and  I  have  little 
to  add  except  to  express  my  approval  of  M.  Alvarez'  admirable  speech,  and  to  ask 
you  to  take  continental  and  regional  conditions  into  consideration.  I  should  not  like 
to  see  a  Convention  drafted  applying  indiscriminately  to  any  continent.  In  fact, 
M.  Hostie  said  that  even  in  a  single  continent  it  is  impossible  to  compare  rivers  from 
an  international  point  of  view.  I  will  take  an  example  from  that  continent  which 
is  most  often  under  discussion, — Europe.  In  this  continent  we  cannot  pretend  that 
economic,  geographical  and  even  topographical  conditions  are  everywhere  the  same. 
In  the  west  of  Europe,  industry  is  very  highly  developed,  and,  as  a  result,  there  is  an 
extensive  system  of  waterways,  whilst  in  eastern  Europe  countries  are  in  a  more 
backward  state  of  industrial  and  economic  development.  For  this  reason  we  must 
take  into  consideration  interests  other  than  those  of  navigation  properly  so-called, 
such  as  agriculture,  water-power  and  so  forth. 

I  realise,  of  course,  that  we  must  make  an  effort  in  order  to  arrive  at  some  result; 
we  must  sacrifice  something  for  the  general  welfare.  We  are  here  for  that  purpose;  but 
it  would  be  better  to  make  clear  what  is  the  general  interest,  than  to  impose  it.  What 
I  wish  to  emphasise  is  the  difficulty  attendant  upon  the  obligation  of  causing  works 
to  be  carried  out.  I  would  beg  the  Conference  to  reflect  well  upon  the  impossibility 
for  a  State  of  allowing  works  to  be  carried  out  on  its  own  territory.  This  might  lead 
anywhere.  M.  Vallotton  has  suggested  a  very  elastic  formula;  if  he  can  delete 
from  it  the  words  cause  to  be  carried  out,  we  should  all  be  in  agreement.  M.  Seeliger 
proposes  to  introduce  arbitration.  I  am  not  a  lawyer  myself,  but  although  I  have 
a  very  great  respect  for  lawyers,  I  doubt  whether  we  should  not  be  introducing  a  new 
element  if  we  called  in  an  arbitrator  upon  matters  of  pure  sovereignty.  If  we  enter 
upon  this  path,  where  shall  we  stop?  Would  it  be  serving  the  true  interests  of  the 
League  of  Nations  to  ask  it  to  solve  questions  such  as  these,  which  are  perhaps  beyond 
its  strength  ? 

M.  Hostie  defends  Article  9,  but  I  think  he  has^ discovered  a  good  method  in 
proposing  to  refer  it  as  a  whole,  in  accordance  with  the  proposal  of  the  Venezuelan 
Delegate,  for  the  consideration  of  the  Sub-Committee,  which  may  be  able  to  find  a 
better  wording  and  thus  reconcile  all  opinions.  I  only  wish  to  point  out  that 
M.  Hostie  said  something  which  surprised  me  as  a  practical  man, — he  said  that  we 
might  make  an  experiment  and  see  whether  the  result  is  good  or  bad.  Unfortunately, 
such  experiments  cannot  be  made;  we  cannot  dig  a  canal  of  a  certain  depth  and 
width,  costing  perhaps  millions  and  millions,  and  then  say,- — "Really,  now,  we  see  that 
it  was  not  worth  while."  We  may  try  legal  experiments,  as  M.  Lely  said,  but  we 
cannot  make  practical  ones. 

Then  M.  Hostie  says  :  "Nature  has  given  a  country  its  rivers,  and  they  are  also  great 
organs  of  circulation".  The  Roumanian  Delegate  points  out  that  nature  has  given  us 
many  other  things,  but  favoured  States  are  by  no  means  willing  to  lend  others  what 
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fchey  have  received  from  nature.  You  say,  "Let  us  take  possession  of  this  property; 
il  is  nature  which  has  given  it  to  us",  but  that  is  as  if,  seeing  a  beautiful  woman,  you 
desired  to  take  from  her  her  beautiful  face.  Nature  has  favoured  her,  and  it  is  she  who 
In  nefits.  There  are  many  other  kinds  of  natural  wealth  besides  waterways,— tb ore 
are  waterfalls,  there  is  coal.    Why  do  you  not  want  to  internationalise  these? 

Perhaps  I  have  not  explained  very  clearly  the  elements  which  favour  the  adoption  of 
our  amendment,  but  I  will  ask  you  to  support  it,  because  in  our  view  it  provides  a  formula 
which  will  enable  us  to  come  to  an  understanding  and  to  obviate  various  difficulties. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Avramovitch's  arguments  will  be 
considered  by  the  Sub-Committee  to  which  I  have  referred,  and  before  which  he  can 
maintain  his  claims. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  will  ask  the  Chairman  to  add  to 
the  list  of  States  represented  on  the  Sub-Committee,  Bolivia,  which  also  possesses  an 
interest  in  the  question. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  I  should  like  to  remind  the 
meeting  that  I  also  had  the  honour  to  submit  an  amendment  to  Article  9,  referring 
to  the  exploitation  of  water-power.  This  question  has  been  referred  to  on  several 
occasions.  It  was  pointed  out  that  the  utilisation  of  water-power  is  a  question  of  the 
utmost  importance,  not  only  from  a  national  but  also  from  an  international  point  of 
view.  A  perusal  of  the  Draft  submitted  to  us  in  the  Green  Book  would  lead  us  to 
suppose  that  all  work  connected  with  the  exploitation  of  water-power  is  completely 
impossible.  In  Article  9  I  read  ...each  of  the...  States  is  bound  to  abstain  from  any  action 
likely  to  impede  navigation...  If  we  relied  upon  that,  we  might  say  that  all  works  are 
prohibited  if  they  have  any  other  aim  than  the  improvement  of  navigation.  A  new 
paragraph  might  be  added  dealing  specially  with  the  exploitation  of  water-power.  In 
these  circumstances  I  venture  to  propose  the  following  amendment  for  the  considera- 
tion of  the  Sub-Committee  : — 

Alternative  A. 

In  paragraph  1,  delete  the  words  from  to  abstain  from  down  to  and  also.  Substitute  for 
paragraph  2  the  words : — each  riparian  State  shall  have  tlie  right  to  undertake  works  for  irrigation, 
the  utilisation  of  hydraulic  power  or  other  common  interests  within  the  limits  of  its  territory, 
provided  that  these  works  do  not  prejudice  the  navigability  of  the  international  waterway. 

Alternative  B 
(if  the  amendment  in  Alternative  A  is  not  adopted). 

In  paragraph  1,  substitute  the  word  navigability  for  navigation. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  I  agree  that  Article  9  should 
be  referred  to  the  Sub-Committee,  but  there  is  one  point  which  it  would,  I  think,  be 
useful  to  settle  now  while  the  Committee  is  sitting,  and  for  this  reason  I  should  like 
to  say  a  few  words.  We  have  seen  from  this  long  discussion  that  there  is  a  kind  of 
conflict  between  two  ideas, — the  necessity  for  works  for  the  upkeep  and  improvement 
of  rivers  on  the  one  hand,  and,  on  the  other,  the  need  to  safeguard  national  sovereign  ty. 
We  have  seen  that  the  opposition  of  the  majority  of  those  who  spoke  against  the  principle 
of  the  preservation  and  upkeep  of  navigation  is  inspired  by  their  anxiety  on  the  score 
of  national  sovereignty.  There  must  obviously  be  limits,  and  we  must  search  well 
for  intermediate  terms  by  which  these  two  standpoints  may  be  reconciled.  1  think 
it  would  not  be  difficult  to  find  some  common  ground  of  agreement,  and  this  again 
will  form  part  of  our  task  of  conciliation. 

I  think  your  attention  should  be  drawn  to  the  following  questions.  Certain  Soul  h- 
American  countries  have  signed  inter se  treaties  on  the  subject  of  works.  My  South  Amer- 
ican colleagues  have  laid  great  stress  on  the  question  of  sovereignty;  I  myself  was 
among  the  first, — I  did  so  on  the  very  first  day.  I  think  it  would  be  useful  to  put 
before  you  a  statement  of  the  ideas  which  have  been  predominant  since  1856,  in  par- 
ticular in  a  treaty  concluded  between  two  of  the  great  South  American  Republics. 

The  first  point  is  that  each  riparian  State  acknowledges  its  obligation  to  maintain 
and  improve  as  far  as  possible  the  conditions  of  navigability  on  rivers.     South 
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American  countries,  therefore,  acknowledge  the  need  to  maintain  and  improve  these 
conditions  as  far  as  possible.  I  will  link  together  these  two  ideas, — maintenance  and 
improvement.  Moreover,  this  Convention  adds  Lhat  the  necessary  works  must  be 
completed  as  rapidly  as  possible.  Here  again,  the  motive  is  the  desire  to  assure  conti- 
nuity of  navigation.  Finally, — and  this  interesting  point  has  been  raised  by  the 
Netherlands  Delegate — for  any  important  works  on  a  large  scale  which  may  be  necessary 
it  was  laid  down  in  this  great  South  American  Convention — the  river  in  question  was 
a  common  one  and  the  works  involved  the  territories  of  two  countries — that  these 
works  should  be  carried  out  as  a  result  of  subsequent  special  agreements  to  be  con- 
cluded. I  think  that  this  possibility  of  subsequent  special  agreements  must  be  taken 
into  account,  and  that  it  would  provide  a  method  of  conciliation.  But  it  will  of 
course  be  understood  that  even  in  adopting  the  principle  of  subsequent  agreements, 
we  must  not  lose  sight  of  the  need  to  reconcile  the  question  of  works  to  be  carried  out 
with  the  idea  of  sovereignty. 

To  my  mind,  when  a  State  allows  works  to  be  carried  out,  it  does  not  sacrifice  its 
sovereignty.  It  will  not  consent  to  the  work  until  it  has  safeguarded  its  sovereignty. 
You  know  that  hydraulic  works  are  very  difficult  to  carry  out,  and  if  the  work  is 
badly  done  the  prosperity  of  a  whole  region  may  be  affected.  In  these  circumstances 
it  is  inconceivable  that  a  State  should  give  its  consent  to  the  State  which  is  to  carry 
out  the  work,  without  previously  arriving  at  an  agreement.  The  two  parties  must 
together  examine  the  scheme  which  is  to  be  executed.  When  this  scheme  has  been 
adopted,  its  control  will  be  in  the  hands  of  the  State  crossed  by  the  waterway,- — ■ 
the  consenting  State — and  in  order  to  safeguard  national  sovereignty  the  works  will  be 
supervised  by  this  State,  the  one  on  whose  territory  they  are  being  carried  out.  In 
this  way  it  seems  to  me  that  provision  will  have  been  made  for  everything,  national  sove- 
reignty will  have  been  completely  safeguarded  and  no  kind  of  difficulty  can  arise. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  We  have  solemnly  pro- 
claimed freedom  of  navigation  on  international  rivers,  but  this  freedom  would  be 
worthless  if  the  possibility  of  navigation  on  the  free  waterway  were  not  maintained 
and  guaranteed;  it  is  precisely  this  which  is  the  aim  of  Article  9. 

My  country,  which  is  situated  on  a  water-parting,  is  by  its  very  nature  interested, — 
and  vitally  interested,  in  this  navigation,  and  it  is  of  capital  importance  for  it  that 
the  downstream  portion, — those  waterways  which  connect  it  with  the  sea,  should  be 
kept  up.  I  must  therefore  declare  that  I  accept  in  principle  the  text  of  Article  9. 
I  do  not  share  the  opinion  of  those  delegations  who  refuse  to  be  bound  to  maintain 
navigability. 

I  should  like  now  to  be  given  an  explanation  of  the  words  at  the  beginning  of  the 
article.  It  says  :  in  default  of  any  special  organisation.  What  is  understood  by  a 
special  organisation?  Is  it  a  special  technical  organisation  of  a  riparian  State  for  the 
purpose  of  maintaining  navigability,  or  does  it  mean  international  Commissions 
appointed  to  administer  international  rivers? 

M.  HOSTIE  (speaking  in  French). — It  would  seem  to  have  a  wholly  general  purport, 
and  it  certainly  does  refer  to  Commissions  of  this  kind.  But  I  would  not  venture  to  affirm 
that  it  refers  to  Commissions  only.     Other  methods  of  organisation  may  be  discovered. 

M.  MULLER  (Czecho-Slovakia;  speaking  in  French).  —  Then  this  article  does 
not  apply  to  international  rivers  which  are  controlled  by  international  Commissions  ? 

The  CHAIRMAN  (speaking  in  French).  —  All  these  questions  are  questions  of 
detail  which  we  cannot  consider  here.  I  propose  to  refer  them  for  consideration  to 
the  Sub-Committee  (1). 


(1)  The  following  amendments  to  Article  9  were  also  submitted 


FRENCH     DELEGATION 


"Substitute  for  this  article  the  two  following  articles  :— 

"Article  9.  —Ordinary  works  for  upkeep  and  improvement.  —  In  default  of  any  special  organisation 
or  agreement,  each  riparian  State  is  bound  to  carry  out  ordinary  work  in  connection  with  the  upkeep 
and   improvement  of  the  channel,  towing-paths  and  installations  and  their  working,  as  also  for 
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DISCUSSION  OF  ARTICLE  10 

We  will  now  consider  Article  10. 

Article  10 
Regulation  of  Navigation. 

Subject  to  any  stipulations  to  the  contrary  contained  in  special  agreements  or  treaties, 
the  administration  of  international  waterways  will  be  exercised  by  each  of  the  riparian  States 
under  whose  sovereignty  or  authority  the  waterway  is  situated.  In  particular,  each  of  the 
said  riparian  States  is  both  entitled  and  bound  to  publish  rules  and  regulations  for  the  navi- 
gation of  the  waterway,  and  to  superintend  their  application.  These  rules  and  regulations 
shall  be  framed  and  applied  in  such  a  manner  as  to  facilitate  freedom  of  navigation  in  the 
conditions  provided  for  in  the  present  Convention.  The  method  of  procedure  for  such 
matters  as  the  instituting  of  proceedings,  prosecutions  and  the  repression  of  acts  committed 
to  the  prejudice  of  navigation  shall,  in  particular,  be  as  prompt  as  possible. 

The  High  Contracting  Parties  recognise,  however,  the  great  desirability  of  an  under- 
standing between  riparian  States  of  the  same  international  waterway  regarding  its  admin- 
istration, and  especially  of  the  adoption  of  navigation  rules  throughout  the  course  of  the 
waterway  as  nearly  uniform  as  possible,  compatible  with  local  conditions. 

M.  WIN1ARSKI  (Poland;  speaking  in  French).  —  During  the  discussion  on  the 
Transit  Convention  (1)  I  raised  the  question  on  which  I  wish  to  speak  now.  It  seems 
to  be  absolutely  necessary,  in  the  interests  of  navigation  itself,  to  allow  States  the 
possibility,  if  need  be,  of  allowing  towage  or  other  forms  of  haulage  services  to  be 


lighting  and  buoying,  and  further  to  take  the  necessary  measures  for  removing  all  obstructions  or 
danger  to  navigation  and  generally  to  maintain  such  navigation  in  good  order. 

"Any  State  which  fails  to  carry  out  the  works  referred  to  in  this  article  is  bound  to  allow  them 
to  be  carried  out,  subject  to  an  allocation  of  expenditure  between  the  States  concerned,  proportionate 
to  their  respective  interest  in  the  said  works. 

"The  stipulations  of  this  article (continuation  as  in  draft). 

"Article  9  la). —  Works  for  Improvement.  —  In  the  absence  of  legitimate  reasons  for  notsodoing, 
each  riparian  State  is  bound  to  carry  out  such  improvements  as  may  be  demanded  by  certain  States,  if 
such  States  offer  to  defray  the  cost. 

BULGARIAN    DELEGATION 

"In  paragraph  1  delete  the  words  :  or  to  permit  their  execution  subject  to  an  allocation  of  expenses 
between  the  States  concerned,  proportionate  to  their  respective  interest  in  the  said  works. 

"Paragraph  2,  delete  the  words  :  or  cause  to  be  carried  out. 

"Insert  as  a  new  paragraph  3  :  The  High  Contracting  Parties  recognise  the  great  desirability  of  co- 
operation between  the  riparian  States  of  one  and  the  same  international  waterway  in  respect  of  its 
upkeep  and  improvement,  in  view  of  the  advisability  of  applying  as  uniform  a  system  as  possible  ". 

CHINESE    DELEGATION 

"Should  the  Conference  decide  that  the  definition  of  internationalisation  shall  apply  to  inter- 
national rivers,  without  any  distinction  between  general  and  limited  concern,  the  Delegation  pro- 
poses certain    amendments  : 

"Article  9.—  Works  for  upkeep  and  improvement.  —  Delete  the  words  :  or  to  permit  their  execution 
subject  to  an  allocation  of  expenses  between  the  States  concerned,  proportionate  to  their  respective  interest 
in  the  said  works. 

"Paragraph  2.  —  Delete  the  words  :  shouldthe  States  making  the  demand  offer  to  defray  the  cost,  and 
also  the  words  or  cause  to  be  carried  out.  " 

ITALIAN    DELEGATION 

"Paragraph  2.— After  the  words  :  hydraulic  power  add  the  words  :  or  protection  against  floods." 

PORTUGUESE    DELEGATION 

"Substitute  for  paragraphs  1  and  2  :  — 

"Upkeep.—  In  default  of  any  special  organisation  or  agreements  for  the  upkeep  of  an  international 
waterway,  each  of  the  riparian  States  is  bound  to  be  responsible  for  its  upkeep  and  to  abstain  from 
any  action  likely  to  impede  navigation. 

"Works.—  The  riparian  States  are  also  bound,  within  the  limits  of  their  power,  to  take  all 
measures  necessary  to  remove  obstructions  to  navigation  and  also  to  carry  out  works  for  the  improve- 
ment of  the  waterways.  The  riparian  State  may  demand  the  execution  of  these  works  if  it  offers 
to  bear  the  cost,  and  they  shall  be  carried  out  if  the  plans  are  approved  by  the  riparian  States  and  if 
the  conditions  of  labour  are  approved  by  the  States  on  whose  territories  or  waters  such  works  are  to 
be  carried  out." 

(1)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  pp.  46  and  47  ■ 
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established  as  monopolies.     We  have  put  in  an  amendment  on  this  subject  in  the 
following  terms  : 

The  present  Convention  is  to  be  understood  as  in  no  way  affecting  the  rights  of  a  riparian 
State  to  establish  within  the  limits  of  its  territory,  on  a  waterway  recognised  as  of  interna- 
tional concern,  towage  services  or  other  forms  of  monopolised  haulage. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  — Whilst  taking  into  consid- 
eration the  amendment  of  the  Polish  Delegate,  we  must  not  forget  also  to  insert  a 
formula  securing  respect  for  freedom  of  navigation.  This  freedom  must  not  be  res- 
tricted by  the  institution  of  towage;  the  waterway  must  not  suffer  thereby.  There 
must  only  be  a  monopoly  when  it  is  essential  for  the  upkeep  of  the  waterway,  and 
when  it  is  physically  impossible  to  allow  a  monopoly  and  a  regime  of  freedom  to  oper- 
ate side  by  side.  1  think,  however,  that  the  essential  principle  must  be  respect  for 
the  principle  of  freedom.  We  must  find  a  formula  which  shall  allow  for  this  prin- 
ciple, of  which  the  Polish  Delegate  has  said  not  a  word  in  his  amendment. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  quite  agree  with  M.  Vallotton. 
In  our  amendment  we  had  no  intention  of  impeding  navigation  in  anyway.  Indeed, 
the  very  purpose  of  our  amendment  is  to  provide  for  cases  in  which  the  interests  of 
navigation  call  for  the  establishment  of  a  towage  service. 

M.  POPESCO  (Roumania;  speaking  in  French).  —  I  second  M.  Winiarski's  amend- 
ment. Towage  services  are  established  mainly  in  the  interests  of  navigation.  They 
are  used  chiefly  to  bring  foreign  vessels  into  port,  and  it  is  absolutely  necessary  for 
navigation  to  have  a  monopolised  towage  service. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  1  second 
the  proposal  of  the  Polish  Delegate. 

M.  DETCEUF  (France;  speaking  in  French).  —  The  effect  of  the  Polish  amendment 
would  be  to  change  completely  the  text  of  Article  10.  At  any  rate  it  seems  to  me  that 
if  an  amendment  of  this  kind  were  introduced,  an  agreement  would  be  necessary 
between  all  riparian  States  to  carry  out  such  services,  or  else  an  agreement  between 
all  the  States  represented  on  the  river  Commission,  if  such  a  Commission  existed.  As 
has  been  said,  such  a  navigation  service  would  have  to  be  established  for  a  common 
purpose,  and,  in  our  view,  this  common  purpose  should  only  be  recognised  by  the 
unanimous  voice  either  of  the  riparian  States  or  of  the  representatives  of  the  States 
on  the  river  Commission. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  1  think  it  would  be  very  difficult  to 
say  that  in  the  wording  of  its  draft,  the  Committee  may  adopt  one  or  more  of  the  pro- 
visions contained  in  Articles  10  and  11  in  order  to  form  a  whole. 

M.  HOSTIE  (speaking  in  French).  —  The  intention  upon  which  the  solution  of  the 
question  of  towage  was  based  was  as  follows  :  —  On  international  waterways  the  estab- 
lishment of  monopolised  towage  or  haulage  service  is  by  no  means  prohibited,  but 
the  creation  of  such  a  service  must  be  strictly  subordinated  to  the  one  aim  of  facili- 
tating navigation.  In  other  words,  a  State  may  not  establish  a  system  of  monopoly 
(towage  or  haulage)  on  an  international  waterway  except  on  technical  grounds;  it  may 
not  do  so  on  grounds  of  political  economy  or  for  any  other  reason  whatever,  even 
though  not  a  political  one.  That  was  the  idea  which  underlay  the  solution  adopted 
at  Paris. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Not  for  any  reason  peculiar 
to  any  one  State,  but  in  the  general  interest. 

M.  HOSTIE  (speaking  in  French).  —  In  the  general  interest  of  the  waterway.  We 
might  perhaps  find  a  wording  which  would  follow  the  lines  laid  down  by  M.  Detceuf, — 


—    154     — 

we  might  say  that  such  a  service  could  not  be  established  except  by  agreement  between 
the  riparian  States  or  the  States  represented  on  the  international  Commission,  if  there 
is  one. 

Mr.  H.  0.  MANGE  (Great  Britain).  —  It  seems  to  me  that  the  Polish  amendment 
should  have  been  proposed  to  Article  3  :  Equality  of  Treatment.  In  Article  3  we  agreed 
that  no  exclusive  rights  of  navigation  should  be  granted  on  international  waterways 
to  companies  or  to  private  individuals.  As  I  understand  it,  the  Polish  amendment 
has  nothing  to  do  with  the  few  very  special  technical  cases,  but  reserves  the  right  of 
granting  monopolies  for  towage  on  international  rivers.  That  is  obviously  an  excep- 
tion to  the  equality  of  treatment  laid  down  in  Article  3.  I  understand  that  the  French 
Delegate  regards  the  Polish  amendment  in  the  same  light. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  1  made  this  statement  in  respect 
of  Article  10,  because  M.  Haas  told  me  that  it  would  be  more  in  place  there. 

M.  Robert  HAAS  (Secretary-General;  speaking  in  French).  —  When,  at  a  previous 
meeting,  I  proposed  that  the  Committee  should  postpone  the  consideration  of  the 
Polish  amendment  until  Article  10  was  discussed,  no  comment  was  made.  This  was 
all  the  more  natural  because,  in  the  Green  Book,  with  which  General  Mance  is  acquain- 
ted, the  question  of  towage  is  treated  in  the  Commentary  in  connection  with  Article  10. 
After  the  observations  made  a  few  moments  ago  it  would  appear  that  in  order  to  give 
full  scope  for  this  question  of  towage  it  should  be  dealt  with  together  with  Article  10. 
As  presented  by  the  Polish  Delegation  and  treated  by  the  French  Delegation,  this 
question  does  not  in  the  least  tend  to  restrict  freedom  of  navigation  or  to  establish  an 
exception  to  this  freedom,  as  would  happen  if  it  were  inserted  in  Article  3  as  a  kind 
of  exception.  It  is  a  question  of  applying  regulations  for  navigation  on  certain  water- 
ways in  the  interests  of  the  navigation  itself,  and  there  are  instances  in  which  it  is 
necessary  for  this  purpose  to  establish  a  public  towage  service  subject  to  a  monopoly. 
For  these  reasons,  which  are  very  weighty  ones,  the  question  should  be  considered 
with  Article  10,  and  should  be  regarded  not  as  an  exception  to  freedom  of  navigation, 
but  as  one  of  the  very  conditions  for  the  practice  of  navigation. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Unfortunately  Article  3 
does  not  offer  us  any  guarantee  at  all,  because  when  haulage  or  towage  is  the  subject 
of  a  monopoly,  all  are  treated  on  the  same  footing, — all  must  submit  to  the  monopoly, 
both  nationals  and  non-nationals.  There  is  no  question,  therefore,  of  an  exception  to 
Article  3. 

M.  HOSTIE  (speaking  in  French).  —  In  order  to  show  that  we  are  all  really  in 
agreement,  I  will  read  once  more  the  text  on  this  subject  in  the  Green  Book  (1)  : 

In  connection  with  the  Preamble,  it  was  explained  that  on  international  waterways  navi- 
gation regulations  might  only  prohibit  the  free  exercise  of  towage  when  this  was  rendered 
necessary  by  technical  conditions,  and  would  in  consequence  "facilitate  the  freedom  of  navi- 
gation".   The  Polish  delegation  had  proposed  to  exclude  towage  from  freedom  of  navigation. 

I  venture  to  suggest  the  following  text  : 

Monopolised  services  for  towage  or  haulage  may  be  established  with  a  view  to  facilit- 
ating navigation,  by  the  unanimous  consent  of  the  riparian  States  or  of  States  presented  on 
the  international  Commission,  if  one  exists. 

M.  DETG5UF  (France;  speaking  in  French).  —  I  should  like  to  ask  for  the  word 
public  to  be  added  to  the  word  service,  in  order  to  make  it  clear  that  it  is  a  public 
interest  which  is  referred  to. 


(1)  See  page  428. 
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The  CHAIRMAN  (speaking  in  French).  —  The  text  proposed  by  M.  Hostie,  with 
the  addition  of  the  word  public,  might  perhaps  bring  the  Committee  to  a  unanimous 
agreement.  . 

M.  PHOCAS  (Greece;  speaking  in  French).  —  Allow  me  to  ask  M.  Hostie  for  an 
explanation  of  the  words  facilities  for  navigation.  Does  this  include  pilotage?  A 
barge  may  enter  a  port  lowed  by  a  foreign  tug;  it  need  not  be  towed  by  a  national 
tug  in  order  to  enter.  All  that  is  required  is  that  a  certificated  pilot  belonging  to  the 
port  should  embark  on  the  tug  which  takes  the  barge  in  tow. 

M.  HOSTIE  (speaking  in  French).  —  That  is  a  question  of  practice,  and  I  think 
we  can  solve  it  by  laying  down  in  the  text  a  rule  that  monopolised  services  may  not 
be  established  except  for  the  purpose  of  facilitating  the  practice  of  navigation.  This 
is  the  criterion  which  we  must  adopt  as  a  standard.  If  an  international  Commission 
exists,  the  States  represented  on  it  may  base  their  decision  on  this  rule. 

M.  PHOCAS  (Greece;  speaking  in  French).  —  It  might  be  said  that  the  towage 
service  is  established  in  order  to  facilitate  navigation,  when  in  reality  pilotage  alone 
would  suffice. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  It  is  not  a  question  of  towage 
alone,  but  of  other  means  of  haulage.  I  do  not  quite  understand  the  purport  of  the 
French  Delegate's  remark  on  public  services.  In  the  Sub-Committee  of  the  Transit 
Committee  we  referred  to  the  possibility  of  granting  a  haulage  monopoly  to  a  company, 
as  is  done,  for  example,  in  France. 

Allow  me  also  to  say,  as  regards  M.  Hostie's  proposal,  that  in  my  view  it  is  for  the 
opposite  that  we  must  provide.  The  State  might  establish  these  monopolised  services 
in  the  interest  of  navigation  and  without  distinction  of  flags,  but  if  a  riparian  State 
considered  itself  to  be  injured,  or  navigation  hindered,  it  might  make  a  complaint. 
M.  Hostie's  proposal,  on  the  other  hand,  makes  the  establishment  of  such  a  service 
subject  to  previous  consent,  and  this  would  perhaps  be  going  too  far. 

M.  HOSTIE  (speaking  in  French).  —  We  must  consider  the  opposite  point  of  view, 
which  regards  towage  as  a  form  of  navigation  in  itself,  as  a  shipping  enterprise,  and 
which  regards  a  towage  monopoly  as  a  derogation  from  freedom  of  navigation.  The 
wording  which  I  suggested  is  a  compromise  which  takes  both  points  of  view  into 
account. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  should 
prefer  the  Polish  proposal,  which  I  consider  the  better  one,  because  it  is  based  on  a 
desire  to  facilitate  navigation,  and  not  on  the  consent  of  the  riparian  or  non-riparian 
States.  States  may,  purely  through  jealousy,  place  obstacles  in  the  way  of  the  estab- 
lishment of  such  services.  Why  should  the  establishment  of  these  services  depend  upon 
the  will  of  a  State  ?  The  sole  aim  should  be  to  obtain  greater  facilities  for  navigation ;  no 
obstacles  should  ever  be  admitted.  Moreover,  States  which  consider  themselves 
injured  will  always  find  a  means  of  making  their  complaints  heard,  either  before  the 
Commission,  if  one  exists,  or  before  the  League  of  Nations.  M.  Hostie's  proposal 
would  not  allow  of  this. 

M.  DETQ']UF  (France;  speaking  in  French).  —  I  wish  to  reassure  M.  Winiarski 
as  to  the  meaning  of  the  word  public.  It  means  :  open  to  all,  but  not  necessarily  admin- 
istered by  the  State. 

The  CHAIRMAN  (speaking  in  French).  —  Does  M.  Avramovitch  accept  M.  Hostie's 
proposal? 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  It  imposes 
so  manv  restrictions  that  I  cannot. 
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The  CHAIRMAN  (speaking  in  French).  —  The  Polish  Delegation,  which  is  the 
author  of  the  amendment,  accepts  the  proposal  in  principle. 

M.  W1NIARSKI  (Poland;  speaking  in  French).  —  I  accept  it  in  principle  as 
regards  facilities  for  navigation,  hut  not  as  regards  procedure.  I  am  in  favour  of 
allowing  services  to  be  established  unless  justifiable  objection  is  raised  by  another 
State. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Those  of  our  colleagues 
who  wish  to  draw  us  into  this  subject  forget  that,  after  all  we  are  dealing  with  international 
waterways.  On  national  waterways,  towage  is  absolutely  free  for  the  State  to  which 
the  waterway  belongs.  Are  we  to  grant  freedom  of  navigation  with  one  hand  and 
withdraw  it  with  the  other? 

M.  HOSTIE  (speaking  in  French).  —  The  observation  of  the  Greek  Delegate  seems 
to  have  the  following  meaning : — Towage  services  subject  to  monopoly  must  not  be 
established  when  the  creation  of  a  monopoly  does  not  benefit  navigation,  and  when, 
from  the  technical  point  of  view,  it  is  ascertained  that  private  services  would  be  equally 
suitable.  A  monopoly  is  only  justified  when  it  offers  technical  advantages.  As  this 
criterion  is  so  limited  in  character,  would  it  not  be  wise  to  take  precautions  to  ensure 
that  the  decision  on  this  matter  should  rest  either  with  a  body  which  can  offer 
every  guarantee  in  this  respect,  or,  in  the  absence  of  such  a  body,  with  the  ripa- 
rian States  considered  as  a  whole? 

M.  PHOCAS  (Greece;  speaking  in  French).  ■ —  In  order  to  make  my  intention 
clearer,  allow  me  to  take  a  concrete  example.  I  fully  understand  the  establishment 
of  a  towage  monopoly  at  the  Iron  Gates;  the  force  of  the  current  there  necessitates 
powerful  tugs.  But  I  do  not  understand  the  reason  for  a  towage  monopoly  on  parts 
of  the  river  where  navigation  is  easy  and  where  it  is  sufficient  to  have  a  certificated 
pilot  on  board  the  tug.  On  the  Danube  and  other  rivers  there  are  such  certificated 
pilots  who  are  capable  of  piloting  any  tug  whatever. 

M.  SEELIGER  (Germany;  speaking  in  French).  ■ —  Allow  me  to  support  M.  Hostie's 
proposal.  It  seems  to  me  that  a  clear  distinction  should  be  drawn  between  inter- 
national and  national  rivers.  As  regards  international  rivers,  it  is  the  Commission  which 
must  see  that  freedom  of  navigation  is  maintained.  If  in  any  special  case  freedom 
of  navigation  has  to  be  maintained  on  an  international  river  by  the  creation  of  a  mon- 
opoly, the  international  Commission  may  decide  that  one  of  the  riparian  States  is 
entitled  to  establish  such  a  monopoly;  but  apart  from  special  cases,  navigation  must 
be  left  free  on  international  waterways  which  are  administered  by  international  Com- 
missions. Towage  is  part  of  navigation,  and  on  national  waterways  the  State  to 
which  the  waterway  belongs  may  act  as  it  thinks  fit;  it  may  establish  a  towage 
monopoly. 

M.  WINIARSKI  (Poland;  speaking  in  French).  ■ —  When  we  speak  of  freedom  of 
navigation  on  international  waterways,  we  always  think  of  the  Danube  or  the  Rhine, — 
in  fact,  of  great  rivers;  but  the  definition  of  an  international  river,  as  laid  down  by 
the  Committee,  may  apply  to  rivers  which  are  quite  small  and  on  which  towage  ser- 
vices would  not  be  sufficient.  On  these  it  would  be  well,  in  the  interests  of  navigation 
itself,  to  have  special  tugs. 

I  share  M.  Seeliger's  view  as  regards  great  international  rivers,  but  we  must  not 
forget  the  small  ones. 

M.  Robert  HAAS  (Secretary-General;  speaking  in  French).  ■ —  The  distinction 
between  these  two  classes  of  rivers  is  provided  for  in  the  text,  which  speaks  of  agree- 
ment between  riparian  States  or  the  consent  of  the  international  Commission. 

M.  DET02UF  (France;  speaking  in  French).  ' —  I  think  it  is  indispensable  on  all 
occasions  for  the  riparian  States  to  be  in  unanimous  agreement,  because  with  a  mono- 
polised towage  service,  a  State  situated  downstream  may,  by  means  of  the  tariffs  which 
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it  applies,  reduce  the  whole  of  the  terms  of  the  Convention  to  a  nullity.  On  account 
of  the  large  number  of  rivers  to  which  the  Convention  may  apply,  guarantees  must  be 
provided  against  such  a  contingency,  and  precautions  must  be  taken  in  advance  by 
asking  for  the  consent  of  the  riparian  States. 

The  CHAIRMAN  (speaking  in  French).  —  The  subject  has  been  exhausted,  and 
I  will  now  put  to  the  vote  the  following  text  proposed  by  M.  Hostie  : — 

Monopolised  public  services  for  towage  or  haulage  may  be  established  with  a  view 
to  facilitating  navigation,  by  the  unanimous  consent  of  the  riparian  States  or  of  the  States 
represented  on  the  international  Commission  if  one  exists. 

If  there  is  no  objection,  this  text  is  adopted. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  should  like  to  ask  that  the  explanation 
given  in  the  Green  Book  (1 )  shall  be  introduced  into  the  Report  which  will  be  prepared 
on  this  Convention. 

M.  MASENG  (Norway;  speaking  in  French).  —  As  regards  waterways  which  are 
of  interest  for  navigation  and  for  timber  floatage,  it  is  obvious  that  the  riparian  State 
is  authorised  to  establish  regulations  taking  into  account  the  interests  of  timber  float- 
age, on  the  understanding  that  the  national  flag  and  foreign  flags  shall  receive  equal 
treatment. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  — -It  is  understood  that  the 
terms  at  the  beginning  of  this  article  apply  also  to  this  amendment, — that  is  to  say, 
that  riparian  States  may  conclude  any  special  agreement  or  treaty  which  is  of  a  more 
liberal  nature  than  this  amendment. 

M.  Robert  HAAS  (Secretary-General;  speaking  in  French).  —  This  question  is 
fully  covered  by  Article  17. 


PROPOSAL  OF  INTERNATIONAL  LABOUR  OFFICE 

The  Committee  is  aware  that  a  proposal  (2)  has  been  put  before  us  by  the  Inter- 
national Labour  Office  regarding  certain  questions  connected  with  navigable  water- 
Ill  See  p.  417. 

(2)  Amendment  to  the  Convention  on  the  International  Regime  of  Navigable  Waterways  proposed 
by  the  International,  Labour  Office. 

Barcelona,   21st  March,   1921. 
Monsieur  le  President, 

On  March  8th  the  Director  of  the  International  Labour  Office  officially  informed  the  Secretary- 
General  of  the  League  of  Nations  of  his  desire  to  see  inserted  in  the  Convention  on  the  International 
Regime  of  Navigable  Waterways,  which  is  at  present  the  subject  of  consideration  by  the  Barcelona 
Conference,  a  clause  relative  to  the  conditions  of  labour  of  persons  employed  in  inland  navigation, 
with  a  view  to  putting  into  effect  the  Recommendation  on  this  subject  adopted  by  the  International 
Labour  Conference  which  met  at  Genoa  in  July  last. 

In  my  capacity  as  representative  of  the  International  Labour  Office  at  this  Conference,  I  have 
the  honour  to  communicate  to  you  the  final  text  of  the  proposed  amendment.  I  should  be  grateful 
if  you  would  be  good  enough  to  bring  it  to  the  knowledge  of  the  various  Delegates  and,  when  it  comes 
up  for  discussion,  to  allow  me  to  explain  to  the  Conference  the  reasons  which  have  guided  the  Inter- 
national Labour  Office  and  which,  in  its  view,  appear  to  militate  in  favour  of  its  proposal. 

I  should  also  be  much  obliged  if  you  would  be  good  enough  to  inform  the  Delegates  that  docu- 
ments which  are  likely  to  interest  them,  such  as  the  text  of  the  Resolutions  adopted  by  the  Genoa 
Conference  and  the  verbatim  report  of  the  discussion  which  arose  in  connection  with  the  Recommen- 
dation concerning  Navigable  Waterways,  have  been  deposited  with  the  Distribution  Section  of  the 
Conference  for  their  use. 

I  have  the  honour,  Sir,  etc. 

(Signed)   Dr  William  Martin. 

Text  of  Amendment. 

Insert  after  Article  10  a  new  article  worded  as  follows  : — 

"The  High  Contracting  Parties  also  recognise  that  it  is  highly  desirable  that  the  conditions  of 
labour  on  international  navigable  waterways  should  be  as  uniform  as  local  conditions  permit. 

"The  High  Contracting  Parties  whose  territory  borders  upon  an  international  navigable  waterway 
Will  endeavour,  in  collaboration  with  the  International  Labour  Office,  and  after  consulting  the  organi- 
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ways.  A  similar  question  had  been  raised  at  a  previous  meeting  by  the  German  repre- 
sentative. I  t  hink  that  the  discussion  of  Article  10  provides  an  opportunity  for  consid- 
ering this  question,  which  deals  in  a  general  way  with  the  manner  in  which  navigation 
should  be  regulated. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  we  shall  all  agree  to  hear 
M.  William  Martin  on  this  subject.  Before  calling  upon  him  to  speak  I  will  ask  him, 
in  view  of  the  short  time  at  our  disposal,  to  be  as  brief  as  possible. 

M.  William  MARTIN  (representing  the  International  Labour  Office;  speaking  in 
French).  —  Allow  me  first  of  all,  without  unduly  prolonging  my  remarks,  to  thank  the 
Chairman  and  the  Committee  for  being  so  good  as  to  hear  the  statement  which  I  am 
about  to  make  on  the  motives  which  led  the  International  Labour  Office  to  submit  to 
you  t  he  proposed  new  article  now  before  you. 

Before  entering  upon  the  subject  itself,  I  should  like  to  make  a  very  short  historical 
summary  of  the  labour  question  and  inland  navigation.  When  the  first  International 
Labour  Conference,  held  at  Washington  in  October  1919,  settled  the  conditions  of 
labour  in  industry,  it  did  not  in  any  way  except  transport.  It  even  explicitly  included 
it  by  deciding  that  the  provisions  regulating  transport  by  sea  and  inland  waterway 
would  be  fixed  by  a  special  Conference  on  labour  at  sea  and  on  waterways.  The  special 
Conference  met  at  Genoa  in  June  last,  and  some  of  the  members  now  present,  not- 
ably my  eminent  friend  M.  Pierrard,  took  part  in  it.  This  Conference  did  not  wholly 
fulfil  the  promise  which  had  been  made  to  labour  on  inland  waterways  by  the  Washing- 
ton Conference,  and  its  reasons  for  not  doing  so  are  of  considerable  importance.  The 
chief  reason  was  that  the  Genoa  Conference  lacked  experts  on  questions  of  inland  navi- 
gation, and  in  particular  was  unable  to  arrive  at  a  sufficiently  explicit  definition  of 
international  waterways  to  allow  of  any  general  regulation  of  the  conditions  of  labour. 
Moreover,  as  it  was  obliged  to  make  these  regulations  for  the  whole  world,  it  met  with 
very  great  difficulties,  due  to  the  great  diversity  of  the  conditions  of  life  and  the  tech- 
nical conditions  on  different  rivers.  But  though  it  did  not  solve  this  question  itself, 
it  had  no  intention  of  abandoning  the  question  of  internationalising  conditions  of 
labour  for  inland  navigation,  and  passed  a  ruling,  some  extracts  from  which  1  will  now 
read  : — 

I 

In  view  of  the  declaration  in  the  Treaties  of  Peace  that  all  industrial  communities  should 
endeavour  to  adopt,  so  far  as  their  special  circumstances  will  permit,  an  eight  hours  day  or 
a  forty-eight  hours  week  as  the  standard  to  be  aimed  at  where  it  has  not  already  been  attained, 
the  International  Labour  Conference  recommends  : — 


II 

That  those  Members  of  the  International  Labour  Organisation  whose  territories  are  ripa- 
rian to  waterways  which  are  used  in  common  by  their  boats  should  enter  into  agreements  for 
limiting,  in  the  direction  of  the  aforesaid  declaration,  the  hours  of  work  of  persons  employed 
in  inland  navigation  on  such  waterways,  after  consultation  with  the  organisations  of  em- 
ployers and  the  organisations  of  workers  concerned. 


sations  of  masters  and  workmen  concerned,  to  conclude  agreements  relating  to  the  general  conditions 
of  labour  of  persons  employed  in  navigation  on  the  waterways  in  question,  in  accordance  with  the  prin- 
ciples laid  down  in  Part  XIII  of  the  Treaty  of  Versailles  and  in  the  Draft  Conventions' drawn  up  by 
the  International  Labour  Conferences." 

As  a  result  of  the  decisions  of  the  Washington  Conference,  the  question  of  labour  in  inland 
navigation  was  put  before  the  Second  International  Labour  Conference  which  met  at  Genoa  in  July 
1920;  it  adopted  a  Recommendation  on  this  subject  which  provides  for  the  conclusion,  between  riparian 
States  whose  territory  borders  on  the  same  navigable  waterway,  of  agreements  relating  to  the  regula- 
tion of  labour  for  persons  employed  in  inland  navigation. 

The  International  Labour  Office  at  once  put  itself  in  communication  with  the  River  Commissions 
set  up  by  the  Treaties  of  Peace,  in  order  to  put  this  Recommendation  into  effect.  The  Labour  Office 
now  asks  the  Conference  on  Communications  and  Transit  to  consider  itself  as  the  competent  organisa- 
tion to  put  into  effect  the  Genoa  Recommendation  by  introducing  into  the  Convention  on  the  Inter- 
national Regime  of  Navigable  Waterways  a  provision  calculated  to  facilitate  the  general  application 
of  a  principle  established  by  the  Covenant  of  the  League  of  Nations,  by  that  part  of  the  Treaties  of 
Peace  which  relates  to  the  International  Labour  Organisation,  and  by  the  decisions  of  two  Conferences 
held  under  the  auspices  of  the  League  of  Nations. 
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III 


That  such  national  legislation  and  such  agreements  between  riparian  countries  should 
follow  as  far  as  possible  the  general  lines  of  the  Draft  Convention  concerning  hours  of  work 
adopted  by  the  International  Labour  Conference  at  Washington,  with  such  exceptions  as 
may  be  necessary  for  meeting  the  climatic  or  other  special  conditions  of  the  countries  con- 
cerned. 


That  each  Member  of  the  International  Labour  Organisation  should  report  to  the  Inter- 
national Labour  Office,  within  two  years  after  the  adjournment  of  the  Genoa  Conference,  the 
progress  which  it  has  made  in  the  direction  of  this  Recommendation. 

I  venture  to  point  out  that,  in  the  special  legal  terminology  of  the  League  of  Nations, 
and  particularly  of  the  International  Labour  Organisation,  a  recommendation  is  not  a 
simple  vceu, — a  recommendation  implies  for  the  States  Members  of  the  organisation 
certain  definite  obligations,  one  of  which  is  that  the  Governments  shall  submit  to 
Parliament  such  legislative  measures  as  may  be  necessary  to  carry  the  recommendation 
into  effect. 

The  International  Labour  Office,  being  expressly  charged  by  this  recommendation 
to  carry  it  into  effect  and  to  supervise  its  application,  has  followed  a  suggestion  made 
by  the  special  Committee  appointed  at  the  Genoa  Conference  to  consider  these  prob- 
lems, and  entered  into  negotiations  with  the  river  Commissions  established  by  the 
Treaty  of  Peace.  The  Czech,  Roumanian  and  German  Delegates  of  this  Committee 
were  very  emphatic  on  this  point.  On  July  31  st  the  Labour  Office  put  itself  in  com- 
munication with  the  Rhine  Commission;  on  August  20th  with  the  Elbe  and  Oder 
Commissions;  on  August  30th  with  the  Danube  Commission,  to  which  the  Labour 
Office  submitted  a  draft  article,  introducing  into  the  Final  Danube  Statute  the  fol- 
lowing text  : — 

The  Danube  Committee  will  remain  in  touch  with  the  International  Labour  Office  in 
order  to  study  the  general  conditions  of  labour  of  the  persons  employed  in  international 
navigation  on  the  Danube.  In  particular  it  will  have  the  duty  of  drawing  up,  with  the 
collaboration  of  the  International  Labour  Office,  draft  international  agreements  for  the  pur- 
pose of  regulating  these  conditions  of  labour  and  submitting  draft  agreements  for  the  approval 
of  the  Governments  of  the  riparian  States  concerned. 

Hitherto  the  river  Commissions  have  not  been  able  to  take  much  action  in  the 
matter.  Nevertheless,  Article  45  of  the  Draft  Statute  of  the  Danube  takes  account 
of  the  suggestion  of  the  International  Labour  Office,  and  I  think  I  may  say  that 
some  of  the  draft  statutes  submitted  to  the  Rhine  Commission  also  contain  pro- 
visions to  this  effect.  Finally,  on  March  8th  last  the  Director  of  the  International 
Labour  Office  wrote  an  official  letter  to  the  Secretary-General  of  the  League  of  Nations 
asking  that  the  proposal  now  before  you  should  be  submitted  to  and  considered  by  this 
Conference. 

I  need  not  remind  you,  however,  that  since  that  time  the  question  has  been  raised 
elsewhere  by  the  proposal  of  the  German  Delegate  regarding  Article  5  (1).  This  pro- 
posal appears  to  me  particularly  important,  in  that  it  shows  the  close  relations  which 
exist  between  questions  of  labour  and  the  problems  of  navigation  which  you  are  consid- 
ering here.  You  cannot  fail  to  recognise  that  the  question  is  intimately  bound  up 
with  the  problems  which  you  are  now  discussing.  What  does  M.  Seeliger  himself  say, 
if  I  understood  him  aright?  He  says  that  in  certain  instances  a  country  may  adopt 
labour  measures  which  are  particularly  favourable, — comparatively  extensive  meas- 
ures of  protection  for  the  workers,  and  that  if  the  country  intends  to  apply  these 
measures  on  that  part  of  the  river  which  is  subject  to  its  jurisdiction  and  sovereignty, 
obstacles  to  navigation  may  result.  The  German  Delegate's  remark  appears  to  me  all 
the   more  worthy   of   consideration  because  these  obstacles  to   navigation   will   be 


(1)  See  p.  ill. 
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greater  in  proportion  to  the  social  development  of  the  State  in  question, — that  is  to  say, 
the  State  will  have  more  respect  for  the  engagements  which  it  has  undertaken  aa  a 
Member  of  the  League  of  Nations;  Article  427  of  the  Treaty,  after  enumerating 
various  principles  of  advanced  social  legislation,  states  : 

The  High  Contracting  Parties  are  of  opinion  that...  [these  principles]...  are  well  fitted  to 
guide  the  policy  of  the  League  of  Nations. 

Accordingly,  the  more  completely  a  State  fulfils  the  duties  it  has  undertaken 
as  a  Member  of  the  League  of  Nations,  the  greater  will  be  the  restriction  that  it  may 
be  called  upon  to  apply  to  navigation  in  the  carrying  out  of  these  principles.  I  do  not 
wish  to  deal  with  this  problem  at  great  length,  as  this  would,  I  think,  raise  vexed  questions 
of  international  law.  The  question  is  whether  it  is  the  flag  or  the  territory  which  deter- 
mines legislation  applicable  to  a  crew.  But  I  think  that  the  real  importance  of  the 
proposal  which  I  am  putting  before  you  is  that,  far  from  raising  this  question,  it 
abolishes  it.  It  is  a  difficult  question  to  solve,  as  is  proved  by  the  legal  polemics 
between  nations  to  which  it  has  given  rise,  but  it  can  be  disposed  of  by  unifying  two 
systems  of  law,  that  for  the  flag  and  that  for  the  territory, —that  is  to  say,  by  unifying 
as  far  as  possible  the  different  territorial  laws  governing  one  and  the  same  river. 
I  have  great  pleasure  in  citing  in  support  of  this  view  an  opinion  expressed  to  me  by 
M.  Chargueraud  before  his  regrettable  departure.  He  told  me  that  he  too  considered 
that  labour  questions  were  essentially  bound  up  with  questions  of  freedom  of  navi- 
gation; they  were  really  inseparable.  This  is  the  purport  of  the  proposal  put  before 
you  by  the  International  Labour  Office,  but  you  must  understand  exactly  what  it  is 
that  the  International  Labour  Office  desires. 

What  the  International  Labour  Office  asks  of  this  Conference— and  I  should  like 
to  emphasise  this  point — is  not  to  regulate  conditions  of  labour  itself, — such  a  suggestion 
might  appear  outside  the  powers  of  this  Conference  and  certainly  beyond  the  compe- 
tence of  its  members.  Indeed,  labour  questions  can  only  be  dealt  with  in  an  extremely 
technical  manner.  What  the  International  Labour  Office  does  ask  of  it  is  merely  to  state 
a  problem, — the  principle  of  the  unification  of  labour  conditions  on  each  of  the  inter- 
national rivers;  not  unification  on  all  the  international  rivers  in  the  world,  but  unifi- 
cation river  by  river.  It  will  be  for  the  States  to  put  this  into  application,  and  t  lie 
Conventions  provided  for  in  the  proposed  new  article  will  apply  only  to  one  river,  and 
will  have  no  general  character.  Moreover,  the  questions  with  which  these  Conven- 
tions will  deal  are  not  specified.  In  this  respect  the  proposal  submitted  to  you  is 
wider  than  the  Genoa  Recommendation,  which  treats  specially  of  hours  of  labour, 
whereas  it  may  be  important  for  navigation  that  conditions  of  labour  other  than 
working  hours  alone  should  be  unified.  In  these  circumstances,  as  it  applies  only  to 
one  river,  and  is  drawn  up  by  the  riparian  States  of  that  river,  there  is  no  technical 
obstacle. 

Of  course  I  may  be  told  that  there  are  difficulties,  that  conditions  vary  extremely; 
but  if  there  were  no  variations,  there  would  be  no  need  for  a  Convention,  and  it  is 
clear  that  the  diverse  conditions  with  which  international  conventions  are  confronted 
are  often  their  very  justification  and  ralson  d'etre.  But  when  such  diverse  conditions 
apply  only  to  one  river  they  should  not  be  so  formidable  as  to  cause  the  Conference 
to  quail  before  the  task.  Moreover,  until  the  Conventions  have  been  concluded — they 
have  been  referred  to  the  States — there  would  surely  be  no  objection  to  complying 
with  the  suggestion  of  the  German  Delegate  by  reserving  the  rights  of  States,  if 
need  be,  pending  the  conclusion  of  Conventions. 

What  the  International  Labour  Office  proposes  is  not  essentially  new.  The  Genoa 
Recommendation  lays  down  in  particular — as  I  have  read  to  you — that  a  report  should 
be  sent  to  the  International  Labour  Office  within  a  period  of  two  years.  Accord- 
ingly, the  principle  of  the  collaboration  of  States  with  the  International  Labour 
Office  ip  this  respect  has  already  been  affirmed  by  an  international  Conference.  It  has 
been  recognised  by  the  League  of  Nations  on  several  occasions.  Similaly  the  principle 
of  Conventions  between  States,  which  is  also  provided  for  in  each  proposal,  already 
exists  in  the  Genoa  Recommendation. 

Although,  then,  the  proposal  does  not  contain  anything  essentially  new,  I  should 
like  in  conclusion  to  show  you  the  importance  which  the  International  Labour  Office 
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attaches  to  it.  This  importance  is  two-fold.  In  the  first  place  it  has  to  a  certain 
extent  a  confirmatory  interest.  The  recommendation  passed  by  the  Genoa  Con- 
ference is  addressed  to  individual  States.  1  have  already  told  you  that  the  Committee 
had  already  had  in  view  collaboration  with  a  group  of  States  interested  in  any  one 
river;  and  today,  when  you  are  all  assembled  here,  representing  for  the  most  part, 
the  States  Members  of  the  Labour  Organisation  to  which  the  Genoa  Recommendation 
was  addressed,  the  Labour  Office  asks  you  not  to  withdraw  from  the  obligations  which 
on  the  strength  of  this  Recommendation  are  already  encumbent  upon  each  of  you,  or 
upon  each  of  the  States  which  you  represent.  In  the  second  place  the  Labour  Office 
attaches  great  importance  to  its  proposal,  in  view  of  the  co-operation  which  it  provides 
for  between  the  International  Labour  Office,  the  Committee  which  you  have  created 
and  the  States  which  you  represent. 

I  will  venture  to  remind  you  that  at  the  beginning  of  our  labours,  Professor  Van 
Kysinga  made  a  speech  in  which  he  pointed  out  that  the  essentially  new  element  of 
a  Conference  of  this  kind  is  that  it  has  its  foundation  in  the  League  of  Nations,  and 
that  it  is  thus  assured  of  collaboration  between  all  the  organisations  of  the  League  of 
Nations.  Such  collaboration  is  necessary  if  the  work  of  all  the  organisations  of  the 
League  is  to  be  effective. 

The  International  Labour  Office  calls  upon  you  to  realise  that  whether  you  wish 
it  or  not,  the  questions  which  you  are  called  upon  to  treat  and  those  treated  by  the 
International  Labour  Office  overlap.  As  I  have  already  pointed  out,  this  Conference 
is  solving  questions  connected  with  labour,  through  the  very  fact  that  it  is  defining 
navigable  waterways — the  stumbling-block  which  prevented  the  League  of  Nations 
from  doing  effective  work  in  this  domain. 

In  short,  what  the  Labour  Office  asks  of  you  is  the  logical  conclusion  of  what  you 
are  doing,  for  you  cannot  really  unify  the  conditions  of  navigation  without  unifying 
conditions  of  labour  and,  inversely,  you  cannot  facilitate  navigation  without  widening 
the  gaps  and  increasing  the  conflicts  between  the  various  national  systems  of  law. 
For  the  same  reason  I  would  point  out  to  the  Conference  that  if  it  refused  to  enter 
upon  the  path  which  we  have  indicated,  it  would  be  faced  with  the  fact  that  the  Genoa 
Conference  was  unable  to  deal  with  questions  of  inland  navigation  because  it  had  no 
technical  experts,  and  the  Conference  of  Barcelona  could  not  deal  with  them  because 
it  had  not  the  necessary  powers.  As  a  result  there  would  be  a  gap  between  two  organ- 
isations of  the  League  of  Nations  on  all  questions  in  which  legislation  could  not  be 
passed  and  the  solution  of  which  could  not  be  provided.  The  work  of  the  League  of 
Nations, — the  very  reason  for  its  existence,  would  be  imperilled.  It  is  your  work,  gentle- 
men, because  you  cannot  separate  the  vessel  and  the  crew  and  legislate  for  the 
vessel  without  making  provision  for  the  difficulties  of  the  crew;  and  it  is  the  work  of 
the  International  Labour  Office,  because  the  labour  of  inland  waterways  has  already 
been  given  promises  three  times, — by  the  special  commission  appointed  under  the  Treaty 
of  Peace,  at  Washington  and  again  at  Genoa.  It  is  these  promises  which  I  have  the 
honour,  on  behalf  of  the  International  Labour  Office,  to  ask  you  to  help  us  to  fulfil. 
We  think  that  this  is  essential  if  we  are  to  give  to  the  common  work  of  the  League  of 
Nations  and  the  International  Labour  Office,  and  to  the  work  which  you  are  doing 
here,  that  broad  foundation  based  upon  public  opinion  which  is  so  necessary  for  its 
practical   effect. 

The  CHAIRMAN  (speaking  in  French).  —  I  thank  M.  William  Martin  on  behalf 
of  the  Committee  for  his  very  interesting  communication,  and  I  should  like  to  hear 
the  views  of  the  meeting  on  the  procedure  to  be  adopted.  At  the  first  meeting  at 
Genoa,  when  M.  Albert  Thomas  pleaded  the  cause  of  the  International  Labour  Office, 
the  Committee,  without  adjourning,  exchanged  views  and  took  a  vote.  But  other 
methods  of  procedure  have  been  adopted  at  other  international  meetings;  the  agenda 
has  been  completed  and  a  discussion  was  held  afterwards. 

M.  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  The  Com- 
mittee has  a  very  crowded  Agenda,  and  the  question  before  us  is  apparently  very 
complex  in  its  origin,  but  extremely  simple  as  regards  its  wording,  for  it  is,  after  all, 
a  question,  not  of  indicating  the  methods  by  which  the  agreements  relating  to  labour 
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are  to  be  made,  but.  simply  of  explaining  their  desirability  and  the  necessity  for  them; 
in  order  to  save  time,  therefore,  I  think  that,  we  might  endeavour  to  deal  with  the 
question  at  once.  If  any  very  serious  difficulties  should  be  raised,  we  might  consider 
some  other  procedure;  but  I  think  that,  from  the  point  of  view  of  speed,  the  method 
I  have  suggested  will  prove  the  best. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  had  the  honour  to  be  a 
Member  of  the  International  Conference  at  Genoa,  the  Agenda  of  which  included, 
amongst  others,  the  questions  of  seamen's  labour,  the  eight  hour  day,  the  forty-eight 
hour  week,  compensation  for  unemployment  due  to  shipwreck,  and  sailors'  contracts. 

The  International  Conference  at  Genoa  produced  only  three  Conventions;  the 
fourth,  concerning  seamen's  labour,  was  not  passed,  because  the  necessary  quorum— 
which,  according  to  the  Rules  of  Procedure,  consisted  of  two-thirds  of  the  votes— could 
not  be  obtained.  There  was  also  a  question  on  the  Agenda, — that  of  the  labour,  not  of 
seamen,  but  of  bargemen,  that  is,  labour  connected  with  inland  navigation.  This 
question  was  the  subject  of  long  debates,  and  no  convention  was  drawn  up  as  a  result 
of  it;  a  recommendation  was,  however,  passed  by  a  large  majority.  As  I  voted  for 
that  recommendation,  I  see  no  objection  to  voting  for  it  again  here;  but  I  feel  that 
I  must  draw  M.  Martin's  attention  to  the  fact  that  it  was  not  found  possible  to 
draw  a  clear  line  of  demarcation  between  maritime  and  inland  navigation.  I  person- 
ally made  great  efforts  to  find  a  solution.  We  western  peoples  understand  very 
clearly  what  we  mean  by  inland  navigation,  namely,  barge  traffic,  that  is  to  say  batel- 
lerie,  or  navigation  by  means  of  vessels  manned  by  mariniers  (to  use  the  French  word) 
and  not  by  marins.  But  the  question  was  asked  whether  navigation  on  the  St.  Law- 
rence, the  Scheldt,  and  the  Amazon,  for  instance,  did  not  also  constitute  inland  navi- 
gation. No  agreement  could  be  reached.  If  this  class  of  navigation  had  been  recog- 
nised as  inland  navigation,  the  result  would  have  been  that  the  Draft  Recommendation 
which  applied  to  bargemen,  would  ipso  facto  have  become  applicable  to  seamen, 
although  a  vote  had  already  rejected  the  proposal.  I  notice  these  words  in  the  amend- 
ment before  us  :  The  High  Contracting  Parties  recognise  that  it  is  extremely  desirable 
that  labour  conditions  on  international  waterways...  We  here  touch  upon  maritime 
navigation,  and  I  think  this  would  be  going  further  than  the  Genoa  Conference  would 
have  wished.  Please  observe  that  I  am  one  of  those  who  were  defeated  at  Genoa  on 
the  questions  of  the  eight-hour  day  and  the  forty-eight  hour  week;  but  I  think  it 
would  be  taking  a  snatch  vote  from  this  Conference  to  cause  it  to  go  back  upon  the 
question  of  maritime  navigation  properly  so-called.  I  therefore  suggest  that  the 
question  be  reconsidered  by  a  Sub-Committee  which  would  examine  the  question  in 
collaboration  with  M.  Martin. 

Sir  Louis  KERSHAW  (India).  — As  one  who  was  present  at  the  Genoa  Conference, 
I  feel  very  strongly  that  the  Committee  would  be  well  advised  to  reject  the  proposal 
of  the  Labour  Office.  My  first  objection  is  that  our  Conference  is  not  competent  to 
deal  with  labour  questions.  It  is  part  of  a  technical  organisation,  and  in  the  League 
of  Nations  there  is  a  separate  organisation  to  deal  with  labour  questions.  The  guiding 
principle  of  that  organisation  is  that  all  interests  shall  be  represented,  not  only  Govern- 
ments, but  workers  and  employers  as  well.  Annual  Conferences  are  held;  one  was 
held  at  Washington  and  another  at  Genoa.  If  a  Labour  question  is  to  be  taken  up, 
and  a  decision  reached,  in  the  absence  of  the  workers  and  the  employers — the  people 
chiefly  concerned — they  will,  I  think,  have  very  good  reason  to  complain.  What 
was  done  at  Genoa  as  regards  this  question  of  the  hours  of  work?  It  was  left  abso- 
lutely in  the  air.  No  decision  was  reached  regarding  hours  of  work  at  sea.  The  only 
decision  reached  regarding  hours  of  work  on  inland  waterways  was  the  Recommen- 
dation read  by  Dr.  Martin.  That  Recommendation  has  a  definite  meaning  under  the 
Treaty  of  Peace.  Under  the  terms  of  Article  405,  each  Government  is  bound  to  place 
that  Recommendation  before  the  competent  authority  for  the  enactment  of  legislation 
or  other  action. 

But  there  is  one  practical  point  which  has  not  been  touched  upon.  I  think  I  am 
right  in  saying  that  sea-going  vessels  will  use  the  international  waterways  dealt  with 
in  this  Convention.     The  conditions  of  labour  in  a  sea-going  vessel  are  regulated  by 
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the  Government  of  the  country  whose  flag  it  flies.  No  international  commission  can 
regulate  the  conditions  of  lahour  on  a  French  vessel  or  a  British  vessel  which  sails  up 
the  Danube.  It  seems  therefore  that  for  a  practical  reason  the  proposal  ought  to 
be  rejected. 

There  is  one  other  point.  The  Genoa  Conference  made  a  recommendation  to  the 
various  Governments;  but  the  International  Labour  Office  asks  this  Conference  to  go 
further  and  to  insert  in  a  Convention,  which  is  a  totally  different  affair  from  a  Recom- 
mendation, an  obligation  on  Governments  to  do  certain  things.  It  seems  to  me  that 
here,  at  Barcelona,  without  representatives  either  of  workers  or  of  employers,  it  is  too 
much  to  ask  this  Conference  to  expect  Governments  to  enter  into  any  obligation  of  the 
kind. 

M.  DETG3UF  (France;  speaking  in  French).  —  I  do  not  dispute,  from  the  point 
of  view  of  the  competence  of  the  Conference,  the  difficulties  which  may  be  raised  by 
the  insertion  of  a  clause  relating  to  labour  in  the  Convention  which  we  are  preparing; 
but  I  must  point  out  that,  as  regards  inland  navigation,  it  is  most  desirable  that  certain 
questions,  such  as  those  of  labour — and  others  also — should  be  settled  in  such  a  way 
as  to  be  as  uniform  as  possible  throughout  the  length  of  all  international  rivers.  :  Sea- 
going vessels,  of  course,  do  not  enter  the  question,  since  they  preserve  the  same  cha- 
racter wherever  they  go.  As  regards  labour,  we  are  concerned  with  vessels  for  inland 
navigation,  and  with  what  are  called  bargemen  (mariniers),  and,  as  regards  commerce, 
with  freights,  and  the  general  rules  which  are  applied.  It  seems  to  me  beyond  question 
that  in  this  respect  it  is  in  the  common  interest  that  there  should  be  the  greatest  pos- 
sible uniformity,  not  only  on  all  rivers,  but  on  each  individual  river. 

The  question  whether  this  clause  should  appear  in  the  Convention  is  a  somewhat 
difficult  one.  It  would  be  the  only  Recommendation  appearing  in  the  Convention. 
The  Convention  is  categorical  on  every  other  point;  only  with  regard  to  this  one  would 
it  contain  a  Recommendation.  Perhaps  in  these  circumstances  the  best  solution 
would  be  to  place  such  a  Recommendation  as  that  suggested  side  by  side  with  the  text 
of  the  Convention. 

The  CHAIRMAN  (speaking  in  French).  —  Separately  from  the  Convention? 

M.  DETCEUF  (France;  speaking  in  French).  —  Yes. 

M.  SEELIGER  (Germany).  —  I  would  beg  to  emphasise  what  the  French  Delegate 
his  just  said.  It  is  proposed  to  add  a  provision  of  the  kind  which  M.  Martin  has  had 
inserted  in  Article  10.  Some  speakers  consider  that  that  was  going  a  little  beyond 
the  scope  of  the  Convention.  During  the  discussions  on  the  Danube  Statute,  a  pro- 
vision of  this  kind  was  inserted.     Here  is  the  provision  in  question  : — 

The  States  Signatories  of  the  present  Convention  undertake  to  establish,  by  a  separate 
Convention,  uniform  regulations  of  a  civil,  commercial  and  sanitary  nature,  regarding  the 
exercise  of  navigation  and  transportation  contracts  on  the  Danube  river  system,  which  is 
included  within  the  jurisdiction  of  the  International  Commission.  This  Convention  may 
also,  in  agreement  with  the  International  Labour  Office,  regulate  conditions  of  labour  for 
the  personnel  employed  on  the  navigation  of  this  system. 

You  will  see,  therefore,  that  besides  the  clause  relating  to  uniform  charges  on 
freights,  commercial  law,  and  so  on,  a  suggestion  was  put  forward  for  drawing  up 
regulations  for  labour.  If  your  Conference  were  to  express  a  vceu  such  as  this,  I  think 
that  would  satisfy  M.  Detceuf  and  M.  Martin. 

The  CHAIRMAN  (speaking  in  French).  • —  I  think  the  question  must  be  divided. 
In  the  first  place,  is  the  Committee  of  opinion  that  this  proposal  must  take  the  form 
of  a  recommendation  or  a  vceu?  Secondly,  does  it  consider  that  it  must  be  inserted 
as  an  article  in  the  Convention  itself? 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  In  view  of  the  conflicting 
opinions  which  have  been  expressed,  I  think  a  distinction  should  be  drawn  between 
waterwavs  for  which  there  are  commissions  and  those  for  which  there  are  not.     If  we 
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were  to  apply  our  «  generally,  the  result  might  not  conform  very  closely  to  the 
intention  of  the  International  Labour  Oflice.  The  latter  would  perhaps  be  acting 
more  wisely  if  it  advocated  a  solution  of  a  more  opportunist  nature,  by  which  a  water- 
way would  be  handed  over  to  River  Commissions,  either  existing  or  to  be  formed,  and 
t  he  rest  would  be  left  to  the  future.  1  do  not  know  whether  M.  William  Martin  would 
support  this  proposal,  but  it  would  at  least  have  the  advantage  of  allowing  each  Com- 
mission to  ascertain  whether  it  preferred  to  adopt  a  system  of  uniformity  or  a  system 
based  on  flags  on  the  particular  river  allocated  to  it. 

I  will  not  express  an  opinion  on  the  principle  of  the  question;  I  simply  propose  to 
place  the  recommendation  before  each  Commission,  which  will  decide  for  its  ov»n  river 
as  it  thinks  best,  unless  States  concerned  in  several  rivers  consider  it  preferable  to 
enact  uniform  rules  for  the  whole  of  their  territory.  We  are  not  competent  to  decide 
that  question. 

The  CHAIRMAN  (speaking  in  French).  —  Everyone  appears  to  agree  upon  the 
form  of  a  earn. 

Sir  Louis  KERSHAW  (India).  —  Is  there  not  the  third  alternative,  that  the  Con- 
ference should  take  no  action  whatever? 

Mr.  H.  0.  MANCE  (Great  Britain).  ■ —  With  a  view  to  conciliation  I  propose  a 
fourth  method, — that  we  should  decide  that  this  is  beyond  our  competence,  and  should 
simply  forward  it  to  each  of  the  River  Commissions,  as  suggested  by  M.  Vallotton, 
asking  them  to  give  it  the  attention  which  it  merits.  The  British  Delegation  has  no 
instructions  whatever  on  the  subject,  and  could  not  take  part  in  any  vote,  nor  could 
we  accept  any  other  solution. 

Sir  Louis  KERSHAW  (India).  —  I  quite  agree. 

M.  DETCEUF  (France;  speaking  in  French).  —  I  wished  to  speak  in  order  to  raise 
a  point  of  order.  I  ask  the  Chairman,  in  the  first  place,  to  submit  to  the  Committee 
the  question  whether  it  is  agreed  on  the  principle  that  it  is  desirable  that  laws  regarding 
labour  should  all  be  in  conformity;  then,  when  this  question  of  principle  has  been 
decided,  whether  the  Committee  considers  it  desirable  that  it  should  be  applied  to  all 
rivers,  or  only  to  certain  rivers;  and  finally,  whether  the  Committee  considers  that  a 
similar  condition  should  be  inserted  in  the  Convention. 

The  CHAIRMAN  (speaking  in  French).  —  According  to  what  General  Mance  has 
said,  the  British  Delegation  does  not  wish  to  discuss  the  substance  of  this  question. 

M.  AVRAM0V1TCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  would 
ask  the  Chairman  to  put  the  motion  of  the  British  Delegation  to  the  vote.  It  is  the 
one  which  goes  furthest,  and,  according  to  our  rules  of  procedure,  it  is  on  that  one  that 
the  vote  should  be  taken. 

M.  DETCEUF  (France;  speaking  in  French).  —  I  support  this  view. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  We  are  all  agreed  that  the 
proposal  should  not  be  inserted  in  the  Convention.  As  regards  recording  a  vceu,  that 
is  another  matter.  The  British  Delegation  states  that  it  has  no  instructions  from  its 
Government,  but  a  vceu  only  commits  those  who  make  it.  At  Genoa,  what  we  passed 
with  regard  to  barge  traffic  was  only  a  vceu.  Here  I  am  entirely  in  agreement  with 
Sir  Louis  Kershaw,  although  we  were  not  on  the  same  side  of  the  fence  at  Genoa. 
Without  going  back  upon  what  was  done  at  Genoa  in  regard  to  seamen's  labour  pro- 
perly so-called,  there  can  be  no  question  of  treating  international  waterways;  the 
question  has  not  been  settled  since  the  Genoa  Conference.  1  was  present  at  two  other 
Conferences,  held  at  Brussels,  where  an  attempt  was  made  to  arrive  at  an  agreement, 
hut  without  success.     I  think,  therefore,  that  we  should  be  going  beyond  what  lias 
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been  done  up  to  the  present  moment  from  an  international  standpoint,  if  we  tried  to 
legislate  in  the  matter  of  seamen. 

The  question  of  bargemen  is  quite  different.  They  also  navigate  on  international 
waterways.  A  recommendation  was  made  with  regard  to  them  at  Genoa;  it  was  passed 
by  a  large  majority,  including,  1  believe,  Sir  Louis  Kershaw.  In  these  circumstances, 
he  would  surely  not  object  to  repeating  his  vote  here,  if  the  question  were  presented 
in  the  form  of  a  voeu.     Everything  is  there. 

M.  HAAS  (Secretary-General;  speaking  in  French).  —  Without  intervening  in  any 
way  in  the  root  of  the  discussipn,  I  should  like  to  say  a  few  words  regarding  the  com- 
petence of  the  Conference.  It  has  been  said  that,  as  these  matters  form  the  subject 
of  decisions  of  the  Labour  Organisation,  this  Conference  should  not  deal  with  them. 
According  to  the  representative  of  the  Labour  Office,  the  work  of  the  Genoa  Conference 
was  hindered  partly  because  the  Conference  lacked  technical  competence  such  as  the 
present  Conference  possesses.  I  should  like  to  draw  your  attention  to  the  dangers 
in  store  for  the  organisations  of  the  League  of  Nations  or  organisations  connected 
with  it,  such  as  the  Labour  Office,  if  a  question  is  simply  rejected  whenever  it  is  not 
specially  within  the  competence  of  the  organisation  in  question.  It  would  be  very 
desirable  for  the  various  organisations  created  within  the  League  of  Nations  to  be 
able  to  help  and  collaborate  with  each  other.  The  procedure  employed  here  should 
form  a  precedent;  it  should  be  encouraged.  Any  one  of  these  organisations  should 
be  allowed,  as  far  as  possible,  to  explain  what  it  has  been  able  to  do  within  its  own 
sphere,  and  to  ask  help  from  another  organisation.  I  therefore  consider  that,  what- 
ever solution  may  be  found  for  the  main  question,  it  would  be  better  not  to  argue  from 
the  point  of  view  of  strict  competence,  because  the  manner  in  which  the  problem  is 
placed  before  you  is  the  normal  way  which  will  in  future  be  adopted  more  and  more 
in  order  to  assure  close  touch  between  the  various  organisations  of  the  League  of 
Nations,  for  whose  very  existence  mutual  support  is  essential. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  should  like  to  say  that  if  this  proposal  had 
been  circulated  with  the  agenda  to  all  the  Governments  concerned,  each  Government 
would  have  had  an  opportunity  to  study  the  question,  and,  if  it  considered  it  desirable 
to  discuss  it  here,  to  send  competent  experts;  but  since  this  has  not  been  done,  the 
proposal  is  quite  out  of  order.  I  should  like  to  observe  also  that  I  do  not  think  we 
can  accept  at  once,  and  without  qualification,  the  very  wide  powers  which  our  Secre- 
tary-General has  suggested  should  be  given  to  any  organisation  of  the  League  of 
Nations,  to  approach  any  other  organisation  without  at  least  ample  warning,  with  a 
question,  in  order  that  the  desirability  of  bringing  up  such  a  question  should  be  con- 
sidered. I  think  that,  unfortunately,  as  this  proposal  was  not  circulated  beforehand 
to  the  various  Governments,  we  have  lost  a  great  deal  of  very  valuable  time,  and  this 
may  seriously  impair  the  business  which  we  have  met  here  to  consider. 

The  CHAI RMAN  (speaking  in  French).  —  The  discussion  is  at  an  end.  The  British 
proposal  amounts  to  this  : — The  Barcelona  Conference,  by  reason  of  the  fact  that  this  matter 
is  not  within  its  competence,  refers  the  proposal  of  the  International  Labour  Office  to 
those  River  Commissions  which  are  already  in  existence. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  It  would  be  desirable  that 
this  recommendation  should  not  appear  to  have  been  shelved.  In  order  to  fall  in  with 
ML  Haas's  views,  we  might  supplement  it  by  the  addition  of  the  following  words  : — 
Requesting  them  to  be  good  enough  to  examine  this  proposal  as  early  as  possible.  While 
not  coming  to  a  decision  on  the  root  of  the  question,  we  should  not  appear  to  be 
shelving  it. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  We  agree  to  the  softening 
of  the  wording,  but  we  do  not  accept  the  substance. 

M.  PERETZEANO  (Roumania;  speaking  in  French).  —  If  we  consider  that  the 
question  is  not  within  our  competence,  our  sole  course  is  to  reject  the  proposal. 
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The  CHAIRMAN  (speaking  in  French).  —  I  put  to  the  vote  the  British  proposal, 
as  amended  by  M.  Vallotton.     It  nov  reads  as  follows  :— 

The  Barcelona  Conference  refers  the  proposal  of  the  International  Labour  Office  to  the 
Hiver  Commissions  already  in  existence,  requesting  them  to  be  good  enough  to  examine  it 
as  early  as  possible. 

The  proposal  was  adopted  by  21  votes  to  0. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  1  did  not  take  part  in  the  voting, 
and  I  now  ask  to  justify  my  abstention.  I  should  like  the  Committee  to  have  gone 
to  the  root  of  the  matter  and  to  have  discussed  the  voeu  to  be  adopted.  Personally, 
I  voted  for  this  recommendation  at  Genoa,  as  did  Sir  Louis  Kershaw,  and  I  could  not 
vote  against  the  same  voeu  here  without  recanting  my  opinion.  Another  reason  for 
my  abstention  was  that  I  consider,  as  does  General  Mance,  that  the  Conference  should 
not  deal  with  a  question  which  has  not  been  placed  on  its  agenda  and  which  is  entirely 
outside  the  scope  of  its  work. 


APPOINTMENT  OF  RAPPORTEUR  ON  QUESTION  OF  NAVIGABLE  WATERWAYS 

Mr.  H.  0.  MANCE  (Great  Britain).  —  Before  we  separate  I  should  like  to  suggest 
that  we  should  choose  our  rapporteur.  The  duties  which  have  been  imposed  on  me 
as  the  result  of  the  honour  of  my  election  as  assistant-rapporteur  for  the  Transit 
Convention  have  made  it  clear  to  me  that  it  is  essential  that  the  rapporteur  should  set 
to  work  as  early  as  possible  and  prepare  a  preliminary  draft  of  his  Report,  in  order 
not  to  have  too  much  work  to  do  at  the  last  moment.  I  beg  to  propose  M.  Montarroyos 
as  rapporteur  for  this  important  Convention.  I  think  we  have  all — especially  the  authors 
of  the  Green  Book — been  struck  with  the  intimate  knowledge  which,  from  the  moment 
of  his  first  statement  in  plenary  session,  he  has  displayed  on  all  the  subjects  dealt  with 
by  us,  and  also  by  the  lucidity  with  which  he  has  explained  his  point  of  view,  and  the 
conciliatory  spirit  with  which  he  has  helped  us  to  arrive  at  an  agreement.  I  feel  per- 
fectly certain  that  we  know  M.  Montarroyos  well  enough  to  be  satisfied  that  he  will 
adequately  defend  any  Convention  upon  which  he  is  asked  to  report. 

The  CHAIRMAN  (speaking  in  French).  —  The  Committee  appears  to  me  unani- 
mous in  accepting  General  Mance's  proposal.  I  believe  1  am  voicing  the  views  of  all 
in  requesting  our  colleague,  M.  Montarroyos  to  be  good  enough  to  consent  to  be  our 
rapporteur.     We  shall  be  most  grateful  to  him  if  he  will. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  It  is  I  who  am  grateful  to 
the  British  Delegate  and  to  all  my  colleagues  on  the  Committee  for  the  honour  which 
they  do  me, — an  honour  in  which  I  see  only  a  compliment  paid  to  my  country. 

The  meeting  adjourned  at  7.30  p.m. 
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The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

REPORT  OF  SUB-COMMITTEE  ON  ARTICLE  7 

The  CHAIRMAN  (speaking  in  French).  —  We  will  now  consider  Article  7,  which 
has  been  drafted  by  the  Sub-Committee  (1).     I  will  read  the  article. 

Article  7 
Transit,  Customs  Formalities. 

As  regards  customs  formalities,  the  transit  of  vessels,  passengers  and  goods  on  waterways 
of  international  concern  shall  be  affected  under  the  conditions  established  by  the  Convention 
on  Freedom  of  Transit.  In  cases  where  transit  takes  place  without  transhipment,  the  fol- 
lowing additional  provisions  shall  be  applicable  : — 

When  the  two  banks  of  a  waterway  of  international  concern  are  within  the  same 
State,  the  customs  formalities  on  goods  in  transit  will  be  limited  to  placing  them  under 
seal  or  padlock  or  in  the  custody  of  customs  agents. 

When  a  waterway  of  international  concern  forms  the  frontier  between  two  States, 
vessels,  passengers  and  goods  passing  in  transit  shall  be  exempt  from  all  customs  for- 
malities, except  in  those  cases  in  which  there  are  valid  reasons  of  a  practical  nature  for 
carrying  out  customs  formalities  in  the  part  of  the  river  which  forms  the  frontier, 
but  such  formalities  must  not  interfere  with  the  facilities  of  navigation. 
The  dues  provided  for  and  authorised  in  Article  3  of  the  Convention  on  Freedom  of  Transit 
sli  all  not  apply  to  the  transit  of  vessels,  passengers  and  goods  on  waterways  of  international 
concern,  it  being  understood  that  vessels  in  transit  may  be  called  upon  to  provide  and  bear 
the  cost  of  the  board  and  lodging  of  customs  agents  who  may  be  strictly  necessary  for  purposes 
of  supervision. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  Several  amendments  were  referred  to  the 
Committee  on  Article  7,  and  we  have  dealt  with  them  all  in  turn,  but  they  overlap  in 
the  resulting  draft,  and  I  shall  not  perhaps  be  able  to  follow  each  amendment  in 
sequence.  The  alterations  to  the  text  now  presented,  as  compared  with  the  original 
text,  result  from  the  following  considerations.  We  have  begun  with  the  words  :  —  As 
regards  customs  formalities.  These  words  meet  two  of  the  amendments  put  forward; 
firstly,  the  report  of  the  Chinese  Delegation,  dated  March  24th,  on  the  relations  between 
the  different  Conventions  (2),  and,  secondly,  part  of  the  amendment  of  the  Serb-Croat- 
Slovene  Delegation  (3).  The  difficulty  was  that  it  was  not  quite  clear  from  the  text 
that  vessels  in  transit  would  be  subjected  to  the  other  conditions  of  this  Convention, 


(1)  See  p.  125. 

(2)  See  text  of  the  Report,  p.  200. 

(3)  See  p.  122. 
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and  1  think  we  were  all  agreed  that  this  was  not  so.  The  second  point  dealt  with  is 
the  Italian  amendment  to  omit  the  last  paragraph  of  the  article.  That  amendment 
was  withdrawn  by  the  Italian  Delegation,  but  for  a  short  period  it  was  re-introduced 
hv  the  Polish  Delegation.  However,  we  arrived  at  a  unanimous  agreement  in  thn 
following  sense  : — In  the  first  paragraph  we  limited  the  whole  of  the  article  to  cases 
in  which  transit  takes  place  without  transhipment,  and,  subject  to  that,  it  was  agreed 
that  in  principle  the  last  paragraph  of  the  article  should  be  retained,  subject  to  a  slight 
addition  in  order  to  meet  the  proposal  of  the  Serbian  Delegation.  That  change  is 
comprised  in  the  last  few  words  :  it  being  understood  that  vessels  in  transit  may  be  called 
upon  to  provide  and  bear  the  cost  of  the  board  and  lodging  of  customs  agents  who  may  be 
strictly  necessary  for  purposes  of  supervision.  There  was  a  slight  contradiction  in  the 
Green  Book — it  is  very  rare  to  find  such  a  thing ! — between  the  text  of  the  Draft  Conven- 
tion and  the  Commentary,  and,  by  bringing  this  sentence  into  the  Convention,  the 
Convention  as  a  whole  becomes  more  logical.  There  remained  the  question  whether 
this  last  paragraph  should  remain  in  Article  7  of  the  Waterways  Convention  or  should 
be  transferred  to  Article  3  of  the  Transit  Convention,  to  which  it  is  an  exception.  If 
we  decide  to  retain  this  provision  here,  then  the  words  customs  formalities  ought  to  be 
eliminated  from  the  heading,  because  it  is  not  really  a  question  of  customs  formality. 
Various  views  were  expressed,  and  arguments  were  expressed  in  Sub-Committee  both 
for  and  against  inserting  it  in  the  Transit  Convention;  we  decided  eventually,  that, 
as  there  was  no  unanimity  of  opinion,  it  should  be  left  in  the  last  resort  to  the  Drafting 
Committee.  I  consulted  Sir  Cecil  Hurst  on  the  point,  and  he  told  me  that  he  could 
not  give  me  an  answer  without  very  careful  consideration,  but  that  the  basis  of  the 
decision  should  be  to  make  the  matter  as  clear  as  possible. 

Two  or  three  amendments  had  already  been  agreed  to  by  the  Committee  before 
the  article  was  referred  to  us.  I  will  mention  them  to  show  that  we  have  not  over- 
looked them.  Instead  of  :  will  be  limited  to  placing  them  under  seal  or  in  the  custody 
of  a  customs  agent,  the  text  now  reads  :  will  be  limited  to  placing  them  under  seal  or 
padlock  or  in  the  custody  of  customs  agents.  There  was  an  amendment  by  the  Chinese 
Delegation  dealing  with  the  river  Amur.  The  Sub- Committee  unanimously  agreed 
that  it  was  impossible  to  introduce  into  each  separate  article  an  amendment  dealing 
with  special  cases,  and  that  the  Committee  should  be  asked  to  consider  this  point  by 
itself  in  a  separate  article.  The  object  of  the  first  amendment  of  the  Serbian  Dele- 
gation was  to  admit  certain  exceptions  to  the  third  paragraph  of  the  article,  in  order 
to  allow  the  establishment  on  the  River  Drave — we  were  all  convinced  that  this  would 
probably  be  desirable — of  customs  examinations,  although  this  river  for  a  great  part  of 
its  course  forms  the  frontier  between  Yugo-Slavia  and  Hungary.  The  Sub-Committee, 
however,  unanimously  agreed  that  this  case  was  already  provided  for  in  the  text,  but 
thought  that,  in  order  to  satisfy  the  Serbian  Delegate,  and  to  make  it  perfectly  clear 
that  this  was  indeed  so,  it  would  be  well  to  transfer  from  the  Green  Book  to  the  Report 
on  Waterways,  with  a  reference  to  the  Drave,  the  observation  on  page  75  of  the  Green 
Book  explaining  why  the  exception  was  made ;  the  text  would  then  read  : — the  exception 
provided  for  at  the  end  of  the  second  paragraph  of  Article  7  had  reference  more  especial! ij 
to  the  present  system  of  customs  formalities  on  the  Meuse  and  on  the  Rhine,  at  Eysden  and 
Lobilh,  and  also  on  the  Drave. 

There  remains  an  amendment  by  the  Czecho-Slovak  Delegation  which  had  already 
been  considered  in  connection  with  the  Convention  on  Freedom  of  Transit,  to  the  effect 
that  the  cargoes  of  vessels  in  transit  under  customs  seal  should  not  be  liable  to  customs 
inspection.  This  amendment  was  discussed  at  great  length,  and  we  reached  an  agree- 
ment, subject  to  a  reservation  on  the  part  of  the  Czecho-Slovak  Delegation,  which, 
however,  may  not  wish  to  maintain  it.  We  agreed  that  the  substance  of  the  amend- 
ment was  already  provided  for  under  Article  5  of  the  Transit  Convention  and  Article  7 
of  the  Waterways  Convention,  and  that  it  would  be  sufficient  for  all  practical  purposes 
if  it  were  mentioned  in  the  Report  that,  in  so  far  as  there  might  be  a  discrepancy 
between  Article  5  of  the  Transit  Convention  and  Article  7  of  the  Waterways  Conven 
tion,  Article  7  should  prevail;  in  other  words,  the  intention  is  that  the  greater  facil- 
ities accorded  to  vessels  in  Article  7  should  be  substituted  where  necessary  for  I  he 
lesser  facilities  granted  in  the  Convention  on  Freedom  of  Transit. 

The  Sub-Committee  also  discussed  the  question  whether  navigation  on  certain 
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rivers  would  not  be  facilitated  if,  in  order  to  reduce  the  necessity  for  customs  exami- 
nations, we  decided  that  navigation  regulations  should  also  refer  to  the  manifests  of 
vessels;  but  we  agreed  that  there  was  no  need  to  insert  a  text  on  this  subject,  as 
Article  7  of  the  Waterways  Convention  and  also  the  last  sentence  of  Article  5  of  the 
Transit  Convention,  appear  to  admit  the  possibility. 

One  further  question  was  raised.  It  was  pointed  out  that  it  might  not  always  be 
physically  possible  to  put  the  second  and  third  paragraphs  of  this  article  into  appli- 
cation. This  question  was  discussed  at  Paris,  and  it  was  decided  to  insert  in  the  com- 
mentary that,  in  order  to  take  advantage  of  these  facilities  it  was  clearly  desirable 
that  vessels  should  be  fitted  up  in  such  a  way  that,  even  if  they  could  not  be  completely 
sealed  by  customs  officers,  they  should  at  least  have  compartments  capable  of  being 
placed  under  seal.  Obviously  if  a  cargo  arrives  consisting  of  goods  in  transit, 
mixed  with  others  which  are  not,  such  a  cargo  cannot  be  put  under  seal;  but  it  was 
thought  better  to  make  it  quite  clear  that  vessels  could  not  claim  to  travel  with  their 
cargo  under  seal  unless  they  were  fitted  up  in  such  a  way  as  to  make  this  physically 
possible. 

I  should  like  to  add  that  the  reservation  of  the  Czecho-Slovak  Delegation  was  not  a 
formal  one.  We  really  arrived  at  an  agreement,  but  I  mentioned  it  because  I  under- 
stand that  the  Czecho-Slovak  Delegation  had  some  slight  hesitation  in  the  matter, 
and  1  wish  to  give  the  members  of  that  Delegation  an  opportunity  of  saying 
whatever  they  desire  to  say. 

M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  The  senior  member  of  our 
Delegation  having  been  obliged  to  leave  the  present  Conference  in  order  to  attend  the 
Danube  Conference,  which  opens  to-day  at  Paris,  I  find  myself  placed  in  the  position 
of  not  having  taken  part  in  the  deliberations  of  the  Sub-Committee,  and  I  therefore 
cannot  at  present  take  part  in  the  discussion  on  this  question  following  on  the  report 
of  General  Mance.  I  wish,  therefore,  to  reserve  the  right  of  returning  to  it  at  the 
plenary  meeting,  when  the  Transit  Convention,  or  the  Convention  on  Navigable  Water- 
ways, comes  up  for  discussion. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  is  a  very  simple  one,  and 
M.  Muller  has  considered  it  fully.  I  hope,  therefore,  that  after  some  little  reflection 
you  will  be  in  a  position  to  take  your  decision.  If  this  were  a  fundamental  question, 
I  should  share  your  view,  but  M.  Hanotaux  has  informed  us  that  it  is  absolutely  neces- 
sary  for  us  to  terminate  our  proceedings  on  Sunday.  I  must  beg  you  to  reflect  and 
see  whether  you  cannot  come  to  a  decision  at  once,  either  for  or  against. 

Subject  to  this  request,  which  I  make  to  the  Czecho-Slovak  Delegate  on  behalf  of 
Ihe  Committee,  I  wish  to  tender  the  thanks  of  the  Committee  to  General  Mance  for 
his  clear  report. 

M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  I  thought  that  delegations 
always  had  the  right  to  bring  up  for  discussion  again  at  a  plenary  meeting  any  ques- 
tions  which  had  been  provisionally  decided  here.  Subject  to  this  formal  reservation, 
that  I  may  if  need  be  raise  the  question  again  in  plenary  session,  I  do  not  oppose  the 
adoption  of  General  Mance's  Report,  and  of  the  article  as  presented  by  the  Sub-Com- 
mittee. 

The  CHAIRMAN  (speaking  in  French).  —  You  are  right  from  a  strictly  legal  point 
of  view,  but  this  question  is  one  of  degree,  and  the  Committee  as  a  whole  desire  you 
to  come  to  a  definite  decision,  in  order  that  we  may  complete  our  labours  rapidly  and 
in  the  time  allotted  to  us. 

The  Netherlands  Delegate  proposes  to  add  to  paragraph  2  of  Article  7  after  the 
words  in  transit,  the  words  after  they  have  been  declared  and  subjected  to  a  summary 
inspection. 

M.  LELY  (Netherlands;  speaking  in  French).  —  This  question  is  of  a  technical 
nature,  and  I  should  like  M.  Laman  de  Vries  to  speak  upon  it. 
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M.  LAMAN  DE  VRIES  (Netherlands,  speaking  in  French).  —  The  Netherlands 
Delegation  had  supposed  that  the  second  paragraph  of  Article  7  contained  the  appli- 
cation of  a  prinoiple  which  had  already  been  adopted  in  Article  9  of  the  present  Conven- 
tion for  the  navigation  of  the  Rhine.  The  essential  feature  of  this  principle  is  that 
the  accuracy  of  a  statement  made  by  the  master  of  a  barge  proceeding  in  transit 
shall  be  accepted  without  the  usual  customs  verification,  except  as  regards  the  pre- 
caution of  sealing  the  vessel  or  placing  it  in  the  custody  of  a  customs  official.  In  view 
of  this,  our  delegation  did  not  attach  much  importance  to  the  wording  of  the  second 
paragraph,  but  now  our  eyes  have  been  opened.  On  Saturday  last  M.  Hostie  gave  us  a 
very  different  explanation  of  the  scope  of  the  paragraph  (1).  According  to  him  there 
is  to  be  no  statement  by  the  master  of  the  barge;  when  the  master  says  that  the  vessel 
is  in  transit  the  hold  will  be  sealed,  padlocked  or  placed  in  the  custody  of  a  customs 
official,  and  that  is  all.  This  explanation  is  very  important,  and  at  the  same  time 
very  disquieting  for  States  through  which  traffic  passes  in  transit.  How  are  the  cus- 
toms officials  of  these  States  to  watch  over  fiscal  interests  or  even  public  safety  when 
they  do  not  know  the  nature  of  the  goods  which  come  from  abroad,  and  which  perhaps 
will  not  leave  their  territory  at  all?  If  it  is  known  that  a  cargo  is  liable  to  heavy 
import  duty,  exceptional  measures  may  be  taken  to  prevent  clandestine  unloading. 
If  it  is  known  that  a  cargo  consists  of  goods  whose  import  is  prohibited,  they  will  be 
refused.  If  the  true  nature  of  a  cargo  is  concealed  under  another  name,  the  State  may 
severely  punish  a  false  declaration.  But  if  there  is  no  declaration  at  all,  nothing  can 
be  done.  The  hold  will  merely  be  sealed  and  it  will  not  be  known  whether  the  seals 
will  be  respected. 

I  think  the  matter  is  quite  clear.  To  abolish  a  declaration  which  has  hitherto  been 
universally  required,  would  mean  to  deliver  up  the  interests  of  a  State,  through  which 
goods  pass  in  transit,  to  the  mercy  of  smugglers  or  persons  who  wish  to  gratify  the 
demand  of  a  country  with  goods  which  could  not  be  imported  openly.  The  breaking 
of  seals  will  obviously  become  general,  but  if  we  do  not  know  the  nature  and  quantity 
of  the  goods  unloaded,  if  we  do  not  even  know  whether  the  breaking  of  the  seal  was 
a  preliminary  to  a  secret  unloading  or  the  result  of  an  accident  or  some  misunder- 
standing— that  is  the  usual  excuse — no  severe  punishment  can  be  inflicted.  Besides, 
what  does  the  severe  punishment  matter  if  the  result  achieved  by  the  act  of  contra- 
vention is  much  greater  still? 

For  these  reasons  the  Netherlands  Delegation  has  the  honour  to  propose  the  amend- 
ment which  the  Chairman  has  read.  I  may  add  that  the  system  established  by  the 
Rhine  Navigation  Convention,  which  requires  a  simple  declaration  under  the  name 
of  a  manifest,  does  not  present  any  difficulty  for  vessels  on  inland  waterways.  It  is  clear 
that  without  a  summary  inspection  the  declaration  would  not  offer  any  guarantee. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  The  question  was  discussed  at  our  meeting 
this  morning,  and  it  was  pointed  out  that  in  a  great  many  instances  no  such  formalities 
were  necessary; -for  that  reason  it  was  thought  undesirable  to  indicate  a  formality 
which  might  encourage  greater  restrictions  than  those  already  in  existence.  That 
was  the  main  reason  why  these  words  were  omitted.  The  Sub-Committee  thought 
that  if  we  entered  into  these  details  we  should  involve  ourselves  in  a  host  of  com- 
plexities of  administration,  and  that  the  expression  was  sufficiently  flexible  to  admit 
of  any  reasonable  sealing  formalities.  After  all,  a  summary  visit  must  be  made  in 
order  to  affix  the  seals.  As  regards  the  Rhine,  the  actual  declaration  will  be  provided 
for  by  the  Act  of  Navigation.  There  is  no  reason  why,  on  a  particular  river,  any  special 
administrative  regulations  should  not  be  adopted,  if  they  are  in  accordance  with  the 
spirit  of  our  Convention.  It  is  admittedly  a  point  on  which  the  article  is  not  abso- 
lutely explicit,  but  we  have  to  choose  between  leaving  the  matter  open  to  a  reasonable 
interpretation  and  introducing  a  restriction  which  does  not  exist  on  a  large  number 
of  waterways  to  which  the  Convention  would  apply. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  The  problem  raised  by  the 
Netherlands  Delegate  is  of  considerable  importance.    At  the  first  session  of  the  Elbe 

(1)  See  pp.  lis,  119,  120. 
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Commission  we  discussed  this  question  at  great  length,  and  I  will  venture  to  make 
some  observations  on  it  now. 

If  I  have  understood  aright,  each  vessel  passing  from  one  place  to  another  ought 
always  to  have  its  manifest  on  board;  the  country  through  which  it  is  passing  can 
thus  ascertain  what  goods  it  is  carrying,  whereas  vessels  in  transit  have  no  manifest. 
The  State  through  which  transit  traffic  passes  is  not  allowed  to  know  the  nature  of 
the  goods  transported  by  the  vessel  in  transit,  and  it  is  from  this  that  the  whole  diffi- 
culty arises.  The  seals  of  a  vessel  may  have  been  broken.  The  State  of  transit  may 
then  have  to  ascertain  whether  the  goods  are  still  in  the  vessel  or  not,  or  whether  they 
have  been  unloaded  at  any  point, — in  a  word,  whether  there  has  been  any  fraud.  At 
the  time  of  the  discussion  of  the  Elbe  draft,  the  question  arose  of  compelling  masters 
of  vessels  in  transit  to  prepare  a  manifest.  This  obligation  did  not  devolve  upon  the 
State  through  which  the  transit  traffic  passed  or  any  authority  appointed  by  this 
State,  but  on  the  State  from  which  the  vessel  was  proceeding,  or — if,  for  example,  it 
were  an  English  vessel  on  the  Rhine-  its  consular  authority.  In  this  way  a  manifest 
was  always  drawn  up  somewhere  for  each  vessel  in  transit,  and,  should  the  customs 
seals  be  broken,  the  transit  State  has  to  ascertain  whether  the  goods  are  on  board  and 
the  master  has  the  manifest,  which  he  must  produce.  This  clause  has  not  been  intro- 
duced into  the  Draft,  but  I  think  that  it  is  in  the  Protocol,  and  that  in  the  regulations 
of  the  Elbe  this  solution  will  be  arrived  at. 

M.  LAMAN  DE  VRIES  (Netherlands;  speaking  in  French).  —  The  importance 
of  this  question  is  too  great  for  any  doubt  to  be  allowed  to  remain,  and  it  must  be 
categorically  expressed  in  the  text  of  the  Convention.  Allow  me  to  say  also  that  the 
question  does  not  refer  to  the  form  of  the  manifest,  but  to  the  quantity  and  nature 
of  the  goods  which  are  actually  in  the  vessel.  What  is  wanted  is  a  document 
guaranteeing  that  the  vessel  is  in  order.  I  therefore  venture  to  press  the  adoption  of 
my  amendment. 

M.  BARRAIL  (France;  speaking  in  French).  ■ —  After  the  clear  explanation  fur- 
nished by  the  German  Delegate  we  all  recognise  that  every  individual  navigation  act 
must  provide  for  a  declaration  and  summary  inspection.  Why  should  we  consider 
"bad  in  a  general  convention  what  we  consider  good  in  various  individual  conventions? 
In  these  circumstances,  though  I  do  not  wish  to  make  this  matter  a  question  of  prin- 
ciple which  might  divide  us,  I  see  no  objection  to  our  complying  with  the  wishes  of  the 
Netherlands  Delegate.  In  my  capacity  as  an  expert  on  customs  questions,  I  must 
support  him. — we  belong  to  the  same  brotherhood.  It  cannot  be  said  that  customs 
questions  are  questions  of  detail;  they  are  so  to  the  lay  mind,  of  course,  but  they 
have  a  very  far-reaching  influence  on  the  economic  interests  of  a  country.  I  am 
therefore  of  opinion  that  we  should  support  the  claim  of  the  Netherlands  Delegate 
unless  very  strong  objections  of  principle  are  raised  to  it. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  The  amendment  of  the 
Netherlands  Delegation  appears  to  me  a  very  natural  one.  We  have  every  right  to 
ask  why  transit  by  land  routes  is  subject  to  certain  rules  and  transit  by  other  routes 
should  be  submitted  to  a  totally  different  rule.  According  to  Article  5  of  the  Transit 
Convention,  a  State  is  allowed  to  prevent  the  transit  of  a  certain  class  of  goods  if  these 
goods  are  prohibited,  or  if  they  are  dangerous  for  the  public  welfare.  When  this  prin- 
ciple was  admitted  in  the  Transit  Convention  it  was  understood  that  in  whatever  way 
it  was  desired  to  transport  goods  through  a  country,  that  country  could  in  certain  cases 
prevent  it.  Do  you  now  want  to  allow  any  goods  whatever  to  cross  a  country  by 
river?  Such  goods  might  be  pestiferous  or  anything  else,  but  they  could  not  be  stopped 
so  long  as  the  contents  of  the  vessel  are  allowed  to  remain  unknown.  It  would  be 
anomalous  if  the  crossing  of  a  country  by  water  should  thus  bring  with  it  certain 
exceptional  powers  which  you  would  not  acknowledge  if  the  same  goods  were 
conveyed  in  a  railway-truck. 

I  have  heard  two  arguments  adduced  here,  against  which  I  venture  to  protest. 
The  first  was  that  this  would  complicate  navigation,  the  second  is  that  we  are  in  a  hurry. 
On  this  subject  I  venture  to  make  a  statement.     I  do  not  know  whether  we  must  finish 
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on  Saturday  or  not,  but  so  long  as  the  interests  of  my  country  are  at  stake,  I  shall 
remain  here,  were  it  for  the  whole  summer.  I  will  never  sacrifice  the  interests  of  my 
country  merely  in  order  to  enable  us  to  return  home  sooner.  My  second  declaration 
is  that  I  am  very  desirous  that  navigatijn  formalities  should  be  as  simple  as  possible, 
so  long  as  this  simplicity  is  not  obtained  at  the  cost  of  the  customs  formalities  of  the 
countries  crossed.  If  we  say  that  a  vessel  may  cross  a  country  without  making  a 
declaration,  it  seems  that  we  should  be  setting  up  two  frontiers  on  the  two  banks  of 
a  river,  and  that  each  country  must  defend  itself  behind  these  frontiers  because  it  does 
not  know  what  there  is  in  a  vessel.  It  must  rest  content  with  a  declaration  by  somebody 
of  something.  It  is  said  that  there  will  be  no  fraud  because  cargoes  have  been  put 
under  seal  or  padlocked.  But  you  know  quite  well  that  seals  are  broken  without  its 
being  noticed.  The  thief  can  only  be  caught  red-handed,  otherwise  the  vessel  cannot 
be  prevented  from  transporting  whatever  goods  it  pleases. 

Do  not  compel  the  countries  crossed  by  international  routes  to  have  two  frontiers, — 
one  a  State  frontier  and  the  other  running  along  the  whole  length  of  the  banks  of  this 
international  route;  this  would  entail  expenditure  for  the  levying  of  customs  dues  and 
for  frontier  guards  to  prevent  fraud,  and  this  expenditure  would  be  enormous.  Inter- 
national rivers  would  end  by  becoming  veritable  calamities  for  the  countries  which 
they  cross,  and  God  has  made  them  the  opposite  of  this,  primarily  in  the  interest  of 
the  country,  and  then  of  those  who  visit  and  trade  with  it.  To  wish  to  cross  a  country 
without  saying  what  there  is  in  the  vehicle,  or,  if  it  be  by  water,  in  the  vessel,  is  to 
claim  a  right  of  ex-territoriality  over  that  waterway,  and  this  would  be  inadmissible. 
I  am  quite  willing  to  authorise  you  to  pass  over  rivers  which  cross  my  country,  and 
even  to  enter  the  ports,  but  I  have  no  intention  of  ceasing  to  be  master  on  my  own 
rivers.  I  have  the  right  to  ask  you  what  you  are  transporting.  1  therefore  consider 
not  only  that  the  proposal  of  the  Netherlands  Delegate  is  reasonable,  but  it  would  be 
difficult  to  argue  otherwise. 

ML  HOSTIE  (speaking  in  French).  —  I  should  like  to  find  a  solution  which  would 
enable  us  to  save  time,  if  only  a  quarter  of  an  hour,  in  order  to  complete  this  Convention 
as  soon  as  possible,  because  it  is  essential  that  the  Convention  should  be  made. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  That  is  not  what  is 
essential. 

M.  HOSTIE  (speaking  in  French).  —  I  am  convinced  that  the  majority  of  us  will 
consider,  as  I  do,  that  it  is  better  to  have  a  General  Convention  which  may  leave  some- 
thing to  be  desired  on  certain  secondary  points  than  to  have  no  General  Convention 
at  all.  I  am  making  every  effort  to  find  something, — I  do  not  flatter  myself;  it  will 
be  less  satisfactory — but  something  which  will  be  acceptable.  I  propose  therefore 
to  substitute  for  the  words  will  be  limited...  to  the  words  on  the  same  subject  in  Ar- 
ticle 334  of  the  Treaty  of  Versailles  which  served  as  a  starting-point  for  the  present 
text;  they  read  as  follows  :  When  the  two  banks  of  an  international  river  are  within  the 
same  State,  goods  in  transit  may  be  placed  under  seal  or  in  the  enstody  of  customs  agents. 

That  would  obviate  the  objections  of  the  Netherlands  Delegation,  and  if  there  is 
no  observation  to  the  contrary,  I  think  the  Committee  might  accept  the  proposal. 

The  CHAIRMAN  (speaking  in  French).  —  The  discussion  is  closed.  We  will  take 
a  decision  on  the  text  on  which  General  Mance  based  his  Report  and  which  reads  as 
follows  : 

Article  7 

Transit,  Customs  Formalities. 

(Text  adopted  by  the  Sub-Committee.) 

As  regards  customs  formalities,  the  transit  of  vessels,  passengers  and  goods  on  waterways 
of  international  concern,  shall  be  affected  under  the  conditions  established  by  the  Convention 
on  Freedom  of  Transit.  In  cases  where  transit  takes  place  without  transhipment,  the  fol- 
lowing additional  provisions  shall  be  applicable  : 

When  the  two  banks  of  a  waterway  of  international  concern  are  within  the  same 
State,  the  customs  formalities  on  goods  in  transit  will  be  limited  to  placing  them  under 
seal  or  padlock  or  in  the  custody  of  customs  agents. 
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When  a  waterway  of  international  concern  forms  the  frontier  between  two  States, 
vessels,  passengers  and  goods  passing  in  transit  shall  be  exempt  from  all  customs  for- 
malities except  in  those  cases  in  which  there  are  valid  reasons  of  a  practical  nature  for 
carrying  out  customs  formalities  in  the  part  of  the  river  which  forms  the  frontier,  but 
such  formalities  must  not  interfere  with  the  facilities  of  navigation. 
The  dues  provided  for  and  authorised  in  Article  3  of  the  Convention  on  Freedom  of  Transit 
shall  not  apply  to  the  transit  of  vessels,  passengers  and  goods  on  waterways  of  international 
concern,  it  being  understood  that  vessels  in  transit  may  be  called  upon  to  provide  and  bear 
the  cost  of  the  board  and  lodging  of  customs  agents  who  may  be  strictly  necessary  for  purposes 
of  supervision. 

I  will  put  this  text  to  the  vote... 

M.  BARRAIL  (France;  speaking  in  French).  —  I  presume  that  this  does  not  raise 
the  question  of  principle  regarding  changes  in  this  text. 

The  CHAIRMAN  (speaking  in  French).  —  No. 
The  Article  was  adopted,  29  voting  for. 

The  CHAIRMAN  (speaking  in  French).  —  As  the  Committee  does  not  desire  to 
take  a  decision  on  the  text  proposed  by  M.  Hostie,  1  will  put  to  the  vote  the  Nether- 
lands amendment,  which  consists  of  an  addition  to  the  second  paragraph  of  Article  7 
after  the  words  in  transit,  of  the  words  ...after  they  have  been  declared  and  subjected  to 
a  summary  inspection. 

The  amendment  was  adopted  by  26  votes  to  3. 


ADOPTION  OF  PARAGRAPH  4  OF  ARTICLE  8 


We  will  now  consider  the  fourth  paragraph  of  Article  8,  which,  at  the  request  of 
General  Mance,  was  reserved. 


Mr.  H.  0.  MANCE  (Great  Britain).  —  The  British  Delegation  has  considered  this 
question  very  carefully.  I  think  we  have  found  a  text  which  meets  the  wishes  of  the 
various  delegations  who  declared  themselves  in  favour  of  the  amendment,  while  at 
the  same  time  it  offers  the  smallest  possible  number  of  objections. 

The  text  is  as  follows  : — 

The  State  under  v>hose  sovereignty  or  authority  a  port  is  situated  may  withdraw  the 
benefits  of  the  preceding  paragraph  from  any  vessel  if  it  is  proved  that  the  owner  of  the 
vessel  discriminates  systematically  against  the  nationals  of  that  State,  including  com- 
panies controlled  by  such  nationals. 

The  opinion  of  the  British  Delegation  and  also  that  of  Sir  Cecil  Hurst,  who  was 
asked  to  examine  this  article,  is  that  this  text  will  meet  the  wishes  of  the  Delegate  of 
Uruguay  better  than  his  own  text. 

M.  HOSTIE  (speaking  in  French).  —  Of  course  we  proposed  this  article  subject 
to  drafting  amendments.     My  main  object  was  to  express  the  essential  points. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  put  to  the  vote  the  principle 
contained  in  this  paragraph,  subject  to  drafting  amendments. 

The  paragraph  was  adopted  in  principle. 
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DISCUSSION  OF  ARTICLE  11 

The  CH  A I RMAN  (speaking  in  French).  —  We  now  begin  the  discussion  of  Article  1  i, 
which  reads  as  follows  : — 

Article  11 
River  Commissions. 

In  the  event  of  certain  functions  being  entrusted  by  virtue  of  one  of  the  special  agreements 
or  treaties  referred  to  in  the  preceding  article,  to  an  International  Commission  composed  of 
Representatives  of  States  other  than  the  riparian  States  of  the  international  waterway,  such 
a  Commission  shall,  subject  to  the  stipulations  contained  in  Article  9,  be  inspired  solely  by 
the  interests  of  navigation,  and  shall  come  under  the  category  of  the  organisations  provided 
for  in  Article  24  of  the  Covenant  of  the  League  of  Nations.  By  this  it  is  understood  that  it 
will  exchange  directly  with  the  appropriate  Organisation  of  the  League  of  Nations  any  useful 
information,  and  will  submit  an  annual  report  to  the  League  of  Nations. 

The  powers  of  the  Commissions  provided  for  in  the  preceding  paragraph  shall  be  deter- 
mined by  the  Act  of  navigation  of  each  waterway,  and  shall  at  least  include  the  following  : — 

1.  The  Commission  shall  be  entitled  itself  to  draw  up  such  navigation  regulations  as  it 
thinks  fit,  and  shall  receive  advice  of  all  other  navigation  regulations ; 

2.  It  shall  inspect  or  cause  to  be  inspected  periodically  the  whole  course  of  the  waterway, 
and  shall  inform  the  riparian  States  of  any  action  which  may  be  advisable  for  the  upkeep  of 
the  works  and  the  maintenance  of  good  navigation  conditions. 

3.  It  shall  be  furnished  by  all  the  riparian  States  with  official  reports  of  all  schemes  for 
the  improvement  of  the  waterway. 

4.  Where  the  Act  of  navigation  does  not  include  special  regulations  for  the  levying  of  dues 
and  charges,  the  Commission  shall  be  entitled  to  approve  the  levying  of  dues  and  charges 
under  the  conditions  prescribed  in  Article  6  of  the  present  convention. 

The  Serb-Croat-Slovene  Delegation  has  submitted  the  following  amendment  to 
this  article  : 

In  paragraph  2  omit  the  words  :  shall  inspect  or  cause  to  be  inspected  periodically 
the  whole  course  of  the  waterway  and... 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Our  reason 
for  suggesting  this  change— which  is  one  of  slight  importance  only — is  that  we  fear 
that  if  this  provision  is  maintained  the  exercise  of  authority  will  be  impeded  and  State 
sovereignty  infringed.  We  admit  that  the  Commission  has  the  right  to  inspect 
wherever  it  may  desire,  but  we  do  not  wish  it  to  be  placed  in  a  position  to  demand,  for 
example,  that  on  a  given  day  the  authorities  should  be  placed  at  its  disposal  to  show 
it  a  depot,  a  port  or  a  river-bank.  This  can  be  the  more  easily  understood  because 
when  an  international  river  forms  the  frontier  between  two  States,  there  are  on  the 
banks,  in  addition  to  works  intended  to  facilitate  navigation,  other  works  contributing 
to  national  defence.  It  is  for  this  reason  that  we  have  proposed  the  omission  in  para- 
graph 2  of  the  words  :  It  shall  inspect  or  cause  to  be  inspected  periodically  the  whole  course 
of  the  waterway.  In  order  to  obtain  a  more  logical  arrangement  of  the  text,  we  propose 
that  the  Conference  should  change  the  order  of  the  paragraphs  by  placing  paragraph  3 
in  the  place  of  paragraph  2.  Paragraph  2  would  read  as  follows  : — It  shall  be  furnished 
by  all  the  riparian  States  with  official  reports  of  all  schemes  for  the  improvement  of  the 
waterway  ;  whilst  paragraph  3  would  read  as  follows  : — It  shall  inform  the  riparian  States 
of  any  action  which  may  be  advisable  for  the  upkeep  of  works  and  the  maintenance  of  good 
navigation  conditions.  Our  grounds  for  this  amendment  appear. to  me  to  be  logical 
and  of  a  nature  to  allow  of  its  adoption  by  the  Committee. 

The  CHAIRMAN  (speaking  in  French).  —  Does  anyone  wish  to  speak  on  the  amend- 
ment submitted  by  the  Serb-Croat-Slovene  Delegation? 
I  put  it  to  the  vote. 

The  amendment  was  adopted,  14  voting  for  and  5  against. 

I  will  now  put  to  the  vote  the  whole  of  Article  11  as  altered  by  the  adoption  of 
this  amendment. 

Article  11  was  adopted. 
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ADOPTION  OF  ARTICLES  12  AND  13 

We  pass  to  Articles  12  and  13,  to  which  no  amendments  have  been  submitted. 
They  will  have  to  be  modified  in  order  to  bring  them  into  accord  with  the  corresponding 
articles  of  the  Transit  Convention. 

Article  12 
Application  of  the  Convention  in  Time  of  War. 

The  present  Convention  does  not  govern  the  rights  and  obligations  of  belligerents  and 
of  neutrals  in  time  of  war.  With  this  reservation,  the  present  Convention  shall  be  valid  in 
time  of  war  in  the  measure  compatible  with  these  rights  and  these  obligations. 

Article  13 

Relationship  of  the  present  obligations  to  the  other  obligations 
of  the  Members  of  the  League  of  Nations. 

The  present  Convention  does  not  impose  on  any  of  the  High  Contracting  Parties  any 
obligation  which  would  conflict  with  its  rights  and  obligations  as  a  Member  of  the  League 
of  Nations. 

These  articles  were  adopted,  subject  to  final  drafting. 


DISCUSSION  OF  ARTICLE  14 

The  CHAIRMAN  (speaking  in  French).  —  I  will  read  Article  14. 

Article  14 
Vessels  of  War,  etc. 

It  must  be  understood  that,  subject  to  any  stipulation  to  the  contrary  contained  in  a 
special  treaty  or  agreement  concerning  any  given  waterway,  the  navigation  of  vessels  of  war, 
or  of  those  connected  with  the  policing  or  administration  of  the  river,  or  in  general  with  the 
exercise  of  any  public  authority  in  the  name  of  a  sovereign  State,  is  in  no  way  affected  by 
the  present  Convention. 

There  is  a  Serbian  amendment  to  this  article. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  This 
article  has  been  generally  understood  to  mean  that  the  right  of  sovereignty  of  the 
Stale  through  whose  territory  the  international  river  flows  is  in  no  way  affected;  but 
as  it  is  not  very  clear,  we  ask  leave  to  add  the  following  words  to  the  second  paragraph  .- 

Subject  to  any  stipulation  to  the  contrary,  the  passage  of  any  naval  force  of  a  riparian 
or  non-riparian  State  through  the  territorial  waters  of  any  other  riparian  State  is  only  per- 
mitted with  the  special  authorisation  of  the  latter. 

The  words  territorial  waters  refer  to  the  international  river.  I  beg  the  Committee 
to  adopt  our  proposal;  it  seems  to  me  perfectly  clear.  Otherwise  it  might  appear  that 
authorisation  was  given  for  vessels  of  war  to  pass  along  an  international  river.  It 
must  not  be  forgotten  that  internationalised  rivers  are  not  internationalised  from  the 
point  of  view  of  the  right  of  ownership,  but  only  from  that  of  the  right  of  passage 
of  navigation.  As  the  Brazilian  Delegate  very  clearly  said,  it  is  not  even  a  question 
of  a  servitude  but  of  a  simple  right  of  passage. 

Mr.  M.  0.  MANCE  (Great  Britain).  —  I  will  draw  attention  to  the  fact  that  the 
restrictions  in  these  various  Conventions  are  of  two  categories,—  one  laying  down  that 
which  may  and  that  which  may  not  be  done,  and  the  other  stating  the  matters  with 
which  the  Convention  is  not  competent  to  deal.     The  present  is  one  of  the  cases  which 
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it  seems  very  desirable  to  place  in  the  second  category,  whereas  if  we  adopt  the  sug- 
gestion of  the  Serbian  Delegate,  it  seems  to  me  that  we  are  confusing  the  two  categories. 
We  sav  that  this  Convention  has  nothing  whatever  to  do  with  the  question  of  vessels 
of  war,  and  then  we  include  a  stipulation  applicable  to  the  passage  of  vessels  of  war, — 
a  subject  which  we  have  just  said  is  outside  our  competence.  The  amendment  does 
not  seem  to  me  very  logical.  If  we  have  to  choose  between  the  two,  I  think  we  were 
on  the  right  lines  in  the  Green  Book  in  saying  that  this  Convention  has  nothing  to  do 
with  the  question  of  the  passage  of  vessels  of  war;  it  neither  authorises  it  nor  prohibits 
it.  The  question  is  regulated  by  considerations  which  may  be  the  subject  of  discussion 
by  other  bodies.     That  was  the  idea. 

I  propose  that  we  omit  the  words  subject  to  any  stipulation  to  the  contrary  contained 
in  a  special  treaty  or  agreement  concerning  any  given  waterway.  I  was  asked  to  give 
a  reason  for  the  inclusion  of  this  passage,  and  as  I  have  been  unable  to  do  so,  I  think 
it  had  better  be  omitted. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  We  are  all  agreed  that 
Article  14  is  obscure,  and  I  propose  a  new  text  which  shall  not  conflict  with  the  fun- 
damental idea  of  the  article, — namely,  that  the  Convention  is  not  to  modify  anything 
in  the  rules  of  international  law  concerning  legislation  with  regard  to  vessels  of  war. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —Although  unfor- 
tunately the  text  may  not  be  clear,  the  idea,  according  to  the  Commentary  in  the  Green 
Book,  is  to  exclude  from  the  Convention  anything  relating  to  vessels  of  war,  except 
the  rights  already  granted  to  various  States  for  navigation  on  international  rivers. 
But  that  is  a  question  of  drafting.  I  have  myself  proposed  a  text  based  on  that  of 
Article  14,  to  the  effect  that  navigation  of  vessels  of  war  is  excluded  from  the  domain 
of  application  of  this  Convention,  and  shall  be  regulated  by  special  measures  or  treaties. 

M.  DETCEUF  (France;  speaking  in  French).  —  In  principle,  I  am  in  agreement 
with  the  two  last  speakers,  but  I  wish  nevertheless  to  make  an  observation  with  regard 
to  what  has  just  been  said, — that  the  navigation  of  these  vessels  shall  be  regulated  by 
special  agreements  or  treaties.  It  may  not  be  necessary  to  pass  special  agreements 
or  treaties  to  regulate  what  shall  take  place  on  each  territory,  I  should  therefore  support 
a  wording  very  similar  to  the  one  proposed;  it  might  read  as  follows  : 

Subject  to  any  stipulation  to  the  contrary  between  the  States  concerned,  the  present 
Convention  does  not  apply  to  vessels  connected  with  the  exercise  of  any  public  authority  in 
the  name  of  a  sovereign  State. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  No;  we  wish 
to  exclude  these  vessels  from  our  Convention. 

M.  DETCEUF  (France;  speaking  in  French).  —  We  might  say  does  not  apply  instead 
of  is  in  no  way  affected. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  The  text  should  be  drafted 
after  due  reflection,  and  I  propose  that  a  sub-committee  should  meet,  to  include  the 
French  and  British  Delegates,  and  M.  Avramovitch. 

The  CHAIRMAN  (speaking  in  French).  —  I  am  happy  to  be  in  complete  agreement 
with  our  Rapporteur,  M.  Montarroyos.  It  is  a  question  of  drafting.  I  propose  accor- 
dingly the  appointment  of  a  small  committee  composed  of  M.  Montarroyos,  the  author 
of  the  proposal,  General  Mance,  M.  Fernandez  y  Medina,  M.  Avramovitch  and 
M.  Detoeuf. 


Article  14  was  referred  to  this  Committee  for  drafting. 
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DISCUSSION  OF  ARTICLE  15 

We  will  now  embark  upon  the  study  of  Article  15,  which  reads  as  follows  : — 

Article  15 
Relations  with  States  not  adhering  to  the  present  Convention. 

Each  of  the  High  Contracting  Parties  undertakes  not  to  conclude  with  a  State  which  does 
not  adhere  to  the  present  Convention  any  agreement  relating  to  navigation  on  an  inter- 
national waterway  which  would  be  contrary  to  the  terms  of  the  present  Convention  if  con- 
cluded between  High  Contracting  Parties. 

M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  The  same  article  appeared 
in  the  Green  Book  in  the  Convention  on  Transit,  but  the  Transit  Committee  had  adopted 
another  text.  Articles  10  and  11  of  the  Draft  Convention  on  Transit  were  merged 
into  one,  and  the  following  text  was  the  result  (1)  : — 

The  High  Contracting  Parties  further  undertake  not  to  conclude  any  conventions,  treaties 
or  agreements  in  future  which  might  conflict  with  the  terms  of  the  present  Convention  unless 
it  can  be  shown  that  there  are  geographical,  economic  or  technical  reasons  which  might,  in 
exceptional  cases,  justify  a  departure  from  them. 

This  is  a  part  of  the  present  Article  10,  and  I  think  we  should  bear  it  in  mind  for 
the  Convention  on  Waterways. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
I  think  that  the  question  of  Article  15  of  the  Waterways  Convention  is  quite  different 
from  that  of  Article  10  of  the  Transit  Convention.  The  transit  question  necessitated 
a  much  more  complex  article,  in  view  of  the  different  field  of  application,  and  there 
is  no  reason  to  connect  these  two  questions.  We  are  dealing  here  with  a  much  simpler 
case,  and  seeing  that  no  amendment  has  been  put  in  to  this  article,  I  think  there  is  no 
reason  to  complicate  matters,  and  that  there  are  no  grounds  for  not  adopting  Article  15 
in  its  present  form,  or  else  perhaps  slightly  modifying  it  in  order  to  complete  a  certain 
lack,  and  to  reply  to  a  question  asked  by  the  German  Delegate  at  a  previous 
meeting  (2). 

Article  15  in  its  present  form  states  : — 

Relations  with  States  not  adhering  to  the  present  Convention.  —  Each  of  the  High  Contracting 
Parties  undertakes  not  to  conclude  with  a  State  which  does  not  adhere  to  the  present  Conven- 
tion any  agreement  relating  to  navigation  on  an  international  waterway  which  would  be 
contrary  to  the  terms  of  the  present  Convention  if  concluded  between  High  Contracting 
Parties. 

But  it  does  not  say, — and  this  is  a  mistake,  an  omission, — it  does  not  prevent  the 
de  facto  violation,  without  the  conclusion  ot  any  agreement,  of  the  spirit  of  the  Conven- 
tion in  favour  of  non-contracting  parties. 

This  being  so,  I  think  that  we  might  modify  the  text  slightly  and  say  : — 

Each  of  the  High  Contracting  Parties  undertakes  not  to  accord  to  a  State  which  does  not 
adhere  to  the  present  Convention,  either  in  writing  or  in  any  other  way,  any  treatment  relating 
to  navigation  on  an  international  waterway  which  would  be  contrary  to  the  terms  of  the 
present  Convention  if  concluded  between  High  Contracting  Parties. 

This  of  course  does  not  prejudge  the  question  to  be  examined  by  the  Sub-Committee 
on  Article  1  with  regard  to  classification  of  rivers  and  to  regional  considerations. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  1  should  like  to  point  out  to  the 
Committee  that  Article  11  of  the  Convention  on  Transit  contains  the  same  provision 


(1)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  oj  Transit,  p.  132. 

(2)  Sec  p.  107. 
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under  the  same  heading.  There  would  therefore  be  every  advantage  in  examiring 
Article  15  the  one  now  under  discussion,  in  conjunction  with  Article  11  of  the  Transit 
Convention. 

The  CHAIRMAN  (speaking  in  French).  —  It  is  quite  evident  that  everyone  is  in 
agreement  on  the  principle  of  the  question.  The  wording  must  of  course  be  brought 
into  accord  with  that  of  the  Draft  Convention  on  Transit. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  M.  Haas  has  alluded  to  a 
remark  which  I  made  a  few  days  ago  to  the  effect  that  a  clause  concerning  the  most 
favoured  nation  should  be  inserted  in  Article  2.  I  do  not  know  whether  in  the  text 
proposed  this  clause  is  provided  for.  It  seems  to  me  that  some  sort  of  favourable 
treatment  in  respect  of  navigation  might  very  easily  be  granted  to  a  State  which  has 
not  acceded  to  this  Convention;  this  would  at  present  be  contrary  to  the  terms  of  the 
Convention. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
I  think,  if  I  understand  aright,  that  my  text  would  meet  this  case.  Between  Con- 
tracting Parties  there  is  a  principle  of  eq  uality, — a  principle  which  also  applies  the  greater 
facilities  mentioned  in  Article  17.  I  do  not  think  that  with  that  text  a  non-contracting 
oountry  can  ever  be  more  favoured  than  a  contracting  one. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  If  that  is  the  meaning  of  the 
word  licite,  I  agree. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
That  is  so. 

M.  DETCEUF  (France;  speaking  in  French).  —  It  would  be  better  to  say  no  agree- 
ment which  would  be  contrary  to  the  provisions  of  the  present  Convention. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference,  speaking  in  French).  — 
We  might  adopt  the  following  text,  subject  to  the  approval  of  the  Drafting  Committee, 
and  to  amalgamation  if  need  be  with  another  article  : — 

Each  of  the  High  Contracting  Parties  undertakes  not  to  accord  to  a  State  which  does  not 
adhere  to  the  present  Convention,  either  by  agreement  or  in  any  other  manner,  any  treatment 
which  would  be  contrary  to  the  provisions  of  the  present  Convention  if  concluded  between 
High  Contracting  Parties. 

The  CHAIRMAN  (speaking  in  French).  —  I  propose  to  refer  this  text  to  the  Draft- 
ing Committee. 

It  was  decided  to  refer  the  text  to  the  Drafting  Committee. 


DISCUSSION  OF  NEW  ARTICLES  PROPOSED  BY  THE 
ITALIAN  AND  NETHERLANDS  DELEGATIONS 

The  CHAIRMAN  (speaking  in  French).  —  We  now  have  to  examine  the  amend- 
ments proposed  by  the  Netherlands  and  Italian  Delegations.     I  will  read  them. 
New  article  proposed  by  the  Italian  Delegation  : 

Article  15  (a) 
Sphere  of  application  of  the  Convention. 

Exceptions  may  be  made  in  special  cases  to  the  terms  of  the  preceding  articles  in  virtue 
of  special  or  general  measures  which  one  of  the  High  Contracting  Parties  may  be  obliged  to 
take  in  case  of  grave  events  affecting  the  safety  of  the  State  or  the  vital  interests  of  the  country, 
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it  being  understood  that  the  principle  of  freedom  of  navigation  should  be  observed  as  far  as 
possible. 

New  article  proposed  by  the  Netherlands  Delegation  : — 

Article  15  (a) 
Scope  of  Application  of  the  Convention. 

The  present  Convention  shall  not  be  taken  as  affecting  in  any  way  measures  for  national 
security  which  each  of  the  High  Contracting  Parties  reserves  to  itself  the  right  of  taking  on 
its  own  territory  in  case  of  grave  events  affecting  the  safety  of  the  State ;  it  being  nevertheless 
understood  that  the  principle  of  freedom  of  navigation  shall  be  maintained  as  far  as  possible. 

M.  VALENTINI  (Italy;  speaking  in  French).  —  The  Italian  Delegation  submits  a 
proposal  identical  with  that  made  by  the  Netherlands  Delegation.  In  the  Convention 
on  Freedom  of  Transit  (I)  an  Article  7  has  been  inserted,  which  reads  as  follows  : — 

Scope  of  Application  of  the  Convention. 

Exceptions  may  be  made  in  special  cases  to  the  terms  of  the  preceding  articles  in  virtue 
of  special  or  general  measures  which  any  one  of  the  High  Contracting  Parties  may  be  obliged 
to  take  in  case  of  emergency  affecting  the  vital  interests  of  the  country,  it  being  understood 
that  the  principle... 

In  that  Convention  the  words  were  of  freedom  of  transit;  here  we  might  say  of 
freedom  of  navigation. 

...  Shall  be  observed  as  far  as  possible. 

The  Italian  Delegation  is  of  opinion  that  a  similar  condition  should  be  inserted 
in  the  Convention  on  Navigable  Waterways.  I  therefore  ask  the  Committee  to  be 
good  enough  to  consider  whether  it  will  make  this  addition,  and  also  where  it  should 
be  inserted.  It  might  possibly  be  placed  after  Article  15;  but  that  is  a  matter  of  secon- 
dary importance.  In  our  view  the  Committee  must  first  decide  as  to  the  principle  of 
the  addition  proposed  by  the  Italian  Delegation. 

The  CHAIRMAN  (speaking  in  French).  —  The  proposal  made  to  us  seems  very 
clear.  Article  7  of  the  Convention  on  Transit  makes  provision  for  very  similar  cases. 
It  seems  to  me  that  there  is  no  reason  why  the  same  article  should  not  be  inserted 
in  the  Convention  on  Navigable  Waterways.  At  first  sight  it  appears  to  me  that  the 
Netherlands  and  Italian  Delegations  have  filled  a  lacuna. 

M.  LELY  (Netherlands;  speaking  in  French).  —  The  Netherlands  amendment 
has  been  proposed  as  a  provisional  text.  Now  that  Article  7  of  the  Convention  on 
Transit  has  been  modified,  the  text  of  the  Italian  Delegation  has  become  the  best, 
and  we  withdraw  our  amendment  in  its  favour. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  Does  the  proposal  of  the  Italian 
Delegation  consist  in  inserting  in  the  Convention  on  Navigable  Waterways  an  Article 
similar  to  Article  7  on  Transit? 

M.  VALENTINI  (Italy;  speaking  in  French).  —  Yes. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  Then  I  accept  it. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  This  proposal 
completely  changes  the  whole  regime  of  navigable  waterways  in  certain  special 
circumstances.     It  is  not  possible  to  give  an  opinion  on  such  a  grave  question  at  this 


(1)   See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  90. 
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meeting.     It  must  be  examined  dispassionately,  and  I  therefore  ask  that  it  be  postponed 
until  tomorrow. 

M.  VALENTINI  (Italy;  speaking  in  French).  —  I  should  like  to  point  out  to  the 
Delegate  of  Uruguay  that  since  free  transit  includes  all  routes  and  ways,  I  do  not 
understand  what  difference  he  wishes  to  establish. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  The  Convention 
on  Transit  excludes  navigation  on  international  waterways.  You  see  therefore  that 
there  are  exceptions. 

M.  VALENTINI  (Italy;  speaking  in  French).  —  It  seems  to  me  that  logically  the 
provision  which  has  been  inserted  in  the  Convention  on  Freedom  of  Transit  should 
be  inserted  in  the  Convention  on  Navigable  Waterways.     It  is  surely  the  same  thing. 

The  CHAIRMAN  (speaking  in  French).  —  Your  view  is  quite  arguable,  but  what 
M.  Fernandez  y  Medina  meant  was  that  the  fact  that  we  are  considering  international 
navigable  waterways  separately,  independently  of  the  Convention  on  Transit  in  general, 
is  the  most  striking  proof  that  a  distinction  may  be  drawn  between  transit  on  inter- 
national navigable  waterways  and  transit  by  other  means.  This  argument  also  deserves 
consideration. 

In  deference  to  the  Delegate  of  Uruguay,  I  propose  to  the  Committee  to  postpone 
the  consideration  of  this  question  until  our  meeting  tomorrow. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  There  are  several  provisions  here 
which  in  certain  cases  could  riot  be  applied, — for  example,  that  which  refers  to  the 
use  of  ports.     Article  8  of  the  Green  Book  reads  : — 

The  equipment  of  ports  situated  on  an  international  waterway  and  the  facilities  granted 
to  navigation  in  those  ports  shall  be  available  for  public  use  to  such  reasonable  degree  as 
corresponds  with  the  free  and  effective  practice  of  navigation. 

Suppose  that  a  nation  needs  to  construct  a  fortress.  That  falls  under  the  "vital 
interests"  of  the  country.  I  do  not  know  whether  the  Delegate  of  Uruguay  recalls 
the  discussion  which  we  had  in  connection  with  the  Convention  on  Freedom  of  Transit 
when  we  spoke  of  the  necessity  for  national  defence  (1).  The  French  Delegation  pointed 
out  that  a  much  more  general  expression  would  need  to  be  employed,  namely  the 
f/ital  interests  of  a  country.  We  thought,  therefore,  that,  in  order  to  protect  the  inde- 
pendence of  a  country,  for  example,  it  could  suspend  for  a  time  both  navigation  and 
free  entry  into  a  port.  In  certain  contingencies  a  nation  may  be  bound  to  withdraw 
from  the  scope  of  application  of  the  Convention.  For  instance,  it  may  be  necessary 
for  it  that,  for  a  certain  time,  ships  other  than  its  own  should  not  pass  near  a  fortress 
situated  on  a  navigable  waterway.  For  this  reason  we  considered  that  a  provision  of 
a  general  character  should  be  introduced  such  as  we  have  proposed. 

We  may  postpone  the  decision  until  to-morrow,  but  I  should  like  to  call  the  attention 
of  the  Committee  to  the  fact  that  in  these  quite  exceptional  and  temporary  cases,  and 
subject  to  the  limitation  contained  in  the  last  line  of  our  proposal,  the  Convention 
should  allow  States  a  certain  latitude. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  This  restriction 
was  not  foreseen  at  the  time  when  the  Draft  Conference  which  we  are  now  considering 
was  drawn  up.  It  is  presented  as  a  simple  matter,  but  I  do  not  think  it  is.  The  words 
special  exceptions  may  be  made  to  the  terms  of  the  preceding  articles  should  be  examined 
carefully.  What  are  the  preceding  articles?  The  whole  Convention.  Moreover, 
we  are  most  probably  in  entire  agreement,  for  I  do  not  wish  to  impose  any  restriction 
on  the  defence  of  the  vital  interests  of  a  country, — quite  the  contrary.  But  it  seems  to 
me  logical  to  ascertain  to  which  articles  this  restriction  should  refer. 
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M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  We  are 
in  full  agreement  with  the  Italian  Delegation  as  regards  the  principle.  As  regards 
procedure,  as  the  Chairman  proposes,  in  order  to  take  into  account  the  remarks  of 
the  Delegate  of  Uruguay,  who,  if  I  am  not  mistaken,  said  (1)  that  the  Convention 
on  Transit  does  not  refer  to  navigable  waterways... 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  I  said  that  there 
were  in  the  Convention  on  Navigable  Waterways  provisions  regarding  transit  which 
are  not  in  the  other  Convention. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Yes,  but 
in  the  Transit  Convention  they  are  more  comprehensive  provisions,  and  it  is  even 
explicitly  stated  that  they  refer  to  transit  by  water  and  rail. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  wonder  whether  the  proposal 
which  we  are  now  considering  is  not  covered  in  part  by  Article  5,  which  reads  as 
follows : — 

On  the  waterways  provided  for  in  Article  1  and  situated  under  its  sovereignty  or  autho- 
rity, each  of  the  High  Contracting  Parties  reserves  to  itself  all  existing  rights  of  issuing  regu- 
lations and  of  taking  the  necessary  measures  for  the  general  policing  of  the  country... 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  This  article  refers  to  administrative 
measures,  and  where  administrative  measures  are  concerned  it  cannot  be  admitted  that 
anyone  should  contravene  the  principles  of  the  Convention.  We  admit  that,  in 
certain  circumstances,  any  country  may  suspend  the  application  of  this  Convention. 
We  therefore  find  it  necessary,  in  quite  exceptional  circumstances,  to  authorise  such 
suspension.     These  are  two  entirely  different  questions. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  Article  5  also  refers  to  general 
policing. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  It  is  not  only  a  question  of  general 
policing;  there  may  also  be  the  safety  of  the  State  and  vital  interests. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  It  should  be  quite  understood 
that  these  measures  would  not  affect  provisions  derived  from  individual  acts  concluded 
between  countries. 

M.  HAAS  (Secretary-General;  speaking  in  French).  —  That  is  stated  in  Article  17. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  We  have  not  yet  come  to 
Article  17,  which  reads  as  follows  : — 

The  present  Convention  must  not  be  understood  to  imply  in  any  way,  on  the  one  hand, 
the  withdrawal  of  still  greater  facilities  granted  for  freedom  of  navigation,  such,  for  instance, 
as  the  abolition  of  all  dues  and  charges... 

It  seems  to  me  that  Article  17,  even  in  virtue  of  this  enumeration,  appears  to  apply 
exclusively  to  dues. 

M.  HOSTIE  (speaking  in  French).  —  Not  all  at.  Article  17  covers  the  whole 
Convention. 

M.  DETOEUF  (France;  speaking  in  French).  — As  the  Delegate  of  Uruguay  has 
pointed  out,  the  circumstances  of  transit  in  general  and  of  transit  on  international 
navigable  waterways,  are  not  absolutely  identical.  Even  if  the  two  articles  proposed 
appear  to  be  identical,  there  is  certainly  a  difference  which  arises  from  the  words  of 
the  preceding  articles.    These  preceding  articles  are  not  the  same  in  the  Convention 
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on  Transit  as  in  the  present  Convention.  If  we  succeed  in  defining  the  scope  of 
this  clause,  it  might  perhaps  he  possible  to  determine  to  which  of  these  articles  it 
mav  on  occasion  apply.  It  cannot  apply  to  the  whole  Convention, -its  application 
might  considerably  interfere  with  the  working  ot  it . 

If,  in  view  of  certain  examples,  we  were  to  consider  that  exceptions  may  be  admitted 
in  respect  of  certain  articles  and  in  exceptional  circumstances,  it  would  be  logical  to 
insert  a  clause  to  this  effect  in  the  Convention.  But  it  seems  to  me  that  a  thorough 
investigation  should  be  made  in  order  to  determine  article  by  article  what  may  be 
made  the  subject  of  exceptions  and  what  may  not. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  • — Allow  me  to  draw  your 
attention  to  the  special  situation  of  landlocked  States, — a  situation  to  which  I  beg 
the  Italian  Delegation  to  give  its  attention.  From  this  point  of  view  there  exists 
a  very  marked  difference  between  the  Convention  on  Transit  and  that  on  Navigable 
Waterways.  When  a  State  interrupts  traffic  on  a  railway,  for  the  reasons  indicated 
by  the  Italian  Delegation,  it  is  possible  in  most  cases  to  deflect  the  traffic  along  another 
route.  On  a  navigable  waterway  the  situation  is  different,  when  it  is  a  question 
of  a  landlocked  State  which  has  only  one  way  of  access  to  the  sea.  If  you  admit 
measures  such  as  this  in  this  Convention,  you  extend  the  restrictions  imposed  upon 
the  very  existence  of  the  landlocked  State  on  the  only  way  of  access  to  the  sea  which 
it  possesses.  I  beg  the  Italian  Delegation  to  consider  this  situation  and  to  examine 
whether  it  could  not  see  its  way  to  withdraw  its  proposal. 

None  of  us  denies  the  perfectly  legitimate  interests  which  may  be  pleaded  by  the 
Italian  Delegation,  but  I  do  not  think  that  any  State  would  be  capable  of  placing 
difficulties  in  the  path  of  its  neighbours  when  there  arise  necessities  which  must  be 
recognised  by  all. 

M.  BIGNAMI  (Italy;  speaking  in  French).  ■ —  We  proposed  a  clause  of  this  kind 
in  the  Convention  on  Transit,  but  I  should  like  to  point  out  to  the  French  Delegation 
that  in  that  Convention  there  are  certain  articles  to  which  this  provision  does  not  apply. 
It  does  not  apply,  for  example,  to  dues  and  charges,  nor  does  it  apply  to  disputes. 
These  are  articles  the  application  of  which  must  be  suspended  in  certain  special  cir- 
cumstances.    If  the  French  Delegation  wishes  to  specify  these  articles,  I  do  not  object. 

In  regard  to  the  observations  of  the  Delegate  of  Switzerland,  I  must  point  out  that 
in  the  Transit  Convention  the  article  was  drafted  in  such  a  way  that  if  nations,  in  order 
to  safeguard  their  vital  interests,  wish  to  prevent  the  passage,  in  quite  temporary  and 
exceptional  circumstances,  of  anything  sent  to  a  landlocked  State,  this  landlocked 
State  will  no  longer  have  the  means  of  receiving  from  the  sea  by  that  route  what  it 
requires.  This  objection  should  have  been  raised  when  the  Transit  Convention  was 
discussed,  but  as  we  inserted  this  provision,  why  should  we  not  insert  it  in  the  Water- 
ways Convention? 

We  must  remember  that  a  country  cannot  neglect  the  defence  of  its  frontiers.  This 
is  especially  true  of  countries  such  as  Italy,  which  for  a  century  have  been  struggling 
for  freedom.  The  last  war  was  a  terrible  one;  it  caused  the  death  of  ten  million  soldiers. 
A  country  must  be  in  a  position  to  protect  itself.  Italy  has  proposed  general  disarma- 
ment. Let  it  cornel  We  shall  rejoice.  But  until  then  nations  who  have  struggled  for 
I  heir  freedom  cannot  possibly  be  asked  not  to  protect  themselves  against  the  most 
terrible  things  in  the  world, — war  and  invasion.  We  must  therefore  urge,  for  reasons 
of  logic  and  also  for  reasons  of  a  higher  order,  that  an  article  such  as  the  one  which  we 
propose  be  inserted  in  the  Convention.  I  do  not  press  forthe  debate  to  be  continued  now. 
We  can  resume  it  tomorrow,  but  I  cannot  withdraw  this  article,  which  in  my  opinion 
is  fundamental  in  a  Convention  such  as  that  which  we  are  preparing. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  think  we  might  arrive  at  a  decision  on  this 
point.  I  would  suggest  that,  in  view  of  the  discussion  which  took  place  in  the  Plenary 
Transit  Committee,  we  can  safely  allow  Article  7  of  the  Transit  Convention  to  be 
inserted  in  the  Waterways  Convention.  It  will  be  remembered  that  at  the  time 
the  British  Delegate  pointed  out  that  the  articles  dealt  simultaneously  with  two  diffe- 
rent principles, — freedom  of  communications  and  transit,  and  national  security.     It  is 
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impossible  to  lay  down  any  specific  relation  between  these  two  principles  in  a  Conven- 
tion. It  was  agreed  that,  in  the  event  of  a  menace  to  national  security  in  the  form 
mentioned  here,  it  was  for  the  State  to  decide,  so  far  as  this  Convention  was  concerned, 
what  constituted  such  menace.  The  following  text :  ...  it  being  nevertheless  understood 
that  the  principle  of  freedom  of  transit  shall  be  maintained  as  far  as  possible  (1),  was  unani- 
mously accepted. 

The  same  or  similar  words  would,  I  presume,  be  inserted  in  this  Convention. 
You  will  remember  also  that  the  British  Delegate  pointed  out  that  this  gave  an  oppor- 
tunity of  bringing  any  unjustifiable  use  of  the  provisions  of  this  Article  before  the 
competent  jurisdiction  in  order  to  ascertain,  not  whether  a  menace  to  the  State  really 
existed,  but  whether  the  restrictions  which  were  being  imposed  were  necessary  to 
cope  with  such  menace  or  not.  In  other  words,  the  British  Delegate  pointed  out  that 
in  agreeing  to  this  addition  we  had  expressly  provided  that  there  could  be  an  appeal 
to  the  jurisdiction  of  the  League  of  Nations.  I  think  that  that  is  a  very  important 
safeguard,  and  that  in  view  of  it  we  should  be  quite  safe  in  accepting  this  article, 
which  really  only  endeavours  to  maintain,  together  with  the  principle  of  self-preserva- 
tion or  national  defence,  the  principle  of  freedom  of  communications. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  am  in  complete  agreement  with 
Mr.  Mance. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  I  also  agree  as 
regards  principle,  but  I  am  doubtful  whether  all  the  articles  of  the  Convention  would 
not  be  cancelled  if  we  place  this  article  at  the  end. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  should  like  to  draw  your 
attention  to  the  gravity  of  this  question.  We  are  dealing  with  time  of  peace  and 
not  of  war,  and  I  beg  M.  Bignami  not  to  forget  this.  In  time  of  peace  a  downstream 
State  would  have  the  right  to  deflect  the  waters  of  a  river  giving  access  to  the  sea  to 
the  detriment  of  any  State  situated  upstream,  under  the  pretext  of  increasing  the 
defences  of  a  fortress. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  No,  I  simply  meant  that  if  a  country 
were  to  build  a  fortress,  it  might  be  necessary  to  suspend  navigation  for  some  time 
on  the  watercourse  at  the  spot  where  this  fortress  was  being  built,  or  to  limit  it  to  the 
required  extent.  But  we  have  a  corrective  for  this;  we  say  that  we  will  submit  it  to 
the  jurisdiction  of  the  League  of  Nations.  Moreover,  I  think  that  all  these  precautions 
are  not  justified;  at  bottom  the  interest  of  nations  is  always  to  allow  passage  to  other 
nations  as  far  as  possible. 

Even  for  purposes  of  national  defence,  it  is  still  in  the  interests  of  my  own  nation  to 
limit  all  hindrance  to  navigation  to  what  is  strictly  necessary.  I  therefore  urge  that 
this  most  logical  article  be  inserted, — the  more  so  as  we  have  already  adopted  it  in 
respect  of  transit. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  There  is  obviously  a  conflict  between 
the  interests  of  a  State  whose  navigation  is  impeded  and  those  of  the  downstream  State. 
These  interests  should  be  accorded  equal  respect.  Who  is  to  settle  this  conflict?  The 
League  of  Nations.  The  principle  thus  established  presents  no  difficulty,  as  far  as 
I  can  see.  We  must  not  lay  it  down  as  a  principle  that  the  rights  of  the  landlocked 
State  should,  as  the  Swiss  Delegate  claims,  take  precedence  of  the  rights  of  the  other 
State,  but  the  contrary  is  equally  inadmissible. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  These  claims 
must  obviously  be  reconciled.     Each  has  his  own  point  of  view. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  think,  if  I  may  add  a  suggestion,  thai  wc 
might  place  this  article  after  Article  9. 


(1)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  85. 
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M.  BARRAIL  (France;  speaking  in  French).  —  I  think  we  must  investigate 
oarefally  where  this  article  should  be  placed  and  to  which  articles  it  should  apply. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  I  support  the  appeal  which 
the  Swiss  Delegation  has  made  to  the  Italian  Delegation,  asking  the  latter  to  take  into 
consideration  the  exceptional  case  of  landlocked  States.  I  ask  the  Committee  to 
investigate  this  case  carefully,  because  I  think  it  calls  for  close  consideration. 

The  CHAIRMAN  (speaking  in  French).  —  There  is  still  another  side  of  the  question 
which  has  not  been  settled.  We  cannot  refer  all  to  the  Drafting  Committee,  but  I  propose 
that  a  Sub-Committee  be  formed  to  put  these  matters  in  order.  This  Sub- Committee 
might  be  composed  of  MM.  Reinhardt,  Fernandez  y  Medina,  Alvarez,  General  Mance, 
MM.  Detceuf  and  Bignami.     Thus  all  opinions  would  be  represented  on  it. 

M.  TSANG-OU  (China;  speaking  in  French).  —  It  might  also  deal  with  frontier 
rivers. 

The  meeting  adjourned  at  7.55  p.m. 
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RECTIFICATION  OF  A  VOTE  —  REPORT  OF  SUB-COMMITTEE  APPOINTED  TO  DRAFT  NEW  ARTICLE  15  (a) 

—  POSTPONEMENT  OF  DISCUSSION  OF  ARTICLES  16  AND   17  —  ADOPTION  OF  ARTICLE  18  — 

DISCUSSION  OF  ARTICLE  19  —  ALTERATION  IN  ARTICLE  18 REFERENCE  TO  THE  DRAFTING 

COMMITTEE  OF  ARTICLE  20  AND   FOLLOWING  ARTICLES  —  ADOPTION  OF  NEW  ARTICLE  15  (a) 

—  DISCUSSION   OF   ARTICLE   17  DISCUSSION   OF   ARTICLE    16. 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

RECTIFICATION  OF  A  VOTE 

The  CHAIRMAN  (speaking  in  French).  —  I  have  received  from  M.  Pierrard  the 
following  letter  : — 

Dear  Mr.  Chairman, 

In  the  course  of  the  last  meeting  of  the  Committee  on  Navigable  Waterways,  held  on 
Tuesday,  April  5th,  at  the  time  of  the  discussion  of  the  amendment  to  Article  7  suggested 
by  the  Netherlands  Delegation,  in  the  form  in  which  that  Article  had  been  adopted  by  the 
Sub-Committee  of  which  1  was  a  member  (1),  my  attention  was  for  a  moment  distracted  by 
other  matters,  when  I  was  taken  unawares  by  the  voting.  Being  under  the  impression  that 
it  was  the  text  submitted  by  M.  Hostie  upon  which  the  vote  was  being  taken,  I  voted  for, 
whereas,  as  I  realised  afterwards,  the  vote  was  really  on  the  Netherlands  amendment. 
This  was  a  notable  mistake  on  my  part,  and  I  should  be  greatly  obliged  if  you  would  have 
it  recorded  in  the  record  of  the  meeting.  The  amendment  was  thus  adopted  by  25  votes 
to  4. 

I  have  the  honour  to  be,  etc... 

This  is  a  distinct  mistake;  it  will  be  corrected. 

REPORT  OF  SUB-COMMITTEE  APPOINTED  TO  DRAFT  NEW  ARTICLE  15  (a) 

The  CHAIRMAN  (speaking  in  French).  —  You  will  remember  (2)  that  a  sub- 
committee composed  of  the  Netherlands  and  Italian  Delegates  and  the  representatives 
of  some  other  interested  nations,  was  formed  with  a  view  to  presenting  us  today  with 
a  draft  Article  15  (a). 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  will  relinquish  my  right  to  speak, 
in  favour  of  M.  Reinhardt.  He  drafted  a  text  which  was  accepted  by  several  delega- 
tions. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  I  will  venture  to  submit  the 
following  text,  which  I  hope  will  obtain  the  support  of  the  representative  of  Italy  : — 

Article  15  (a) 

Exceptions  may  be  made  in  special  cases,  and  for  as  short  a  period  as  possible,  to  the  terms 
of  the  preceding  articles  in  virtue  of  special  or  general  measures  which  any  of  the  High  Con- 


(1)  See  p.  173. 

(2)  See  previous  page. 
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trading  Parties  might  consider  indispensable  for  the  safety  of  the  State  or  in  the  vital 
interests  of  the  countries,  which  would  otherwise  be  seriously  impaired,  it  being  understood 
that  the  principle  of  freedom  of  navigation,  and  especially  of  communication  between  the  States 
situated  upstream  and  the  sea,  should,  as  far  as  possible,  be  observed. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  regret  to  have  to  prolong 
the  discussion,  but  I  must  once  more  register  Switzerland's  protest  against  the  introduc- 
tion of  this  principle.  According  to  the  terms  of  this  text,  a  State  situated  downstream 
is  not  prohibited  from  depriving  an  upstream  State  from  access  to  the  sea;  and  yet 
it  is  a  question  of  life  and  death  lor  a  landlocked  State.  When  transit  is  in  question 
it  is  always  possible  to  substitute  some  other  route  for  a  railway,  but  here  an  interrup- 
tion may  involve  a  complete  stoppage  of  the  food  supplies  of  the  country. 

M.  BIGNAMI  (Italy;  speaking  in  French).  ■ —  1  am  a  conciliatory  person  and 
generally  I  find  that  my  suggestions  are  accepted,  but  it  is  with  the  greater  regret 
that  I  always  find  an  adversary  in  M.  Vallotton. 

As  regards  navigation,  the  countries  most  directly  interested  in  navigation  are 
those  whose  vessels  pass  up  the  rivers  from  the  sea, — it  is  for  these  countries  to  protest, 
and  not  for  landlocked  countries;  but  the  last  words  of  the  text  submitted  to  you 
introduce  a  very  great  limitation  into  this  article, — a  limitation  which  applies  to  cases 
of  quite  an  exceptional  nature  and  which  lays  down  that  communications  between 
the  upper  reaches  of  a  river  and  the  sea  shall  be  maintained  as  far  as  possible.  If  it  is 
just  that  an  upstream  State  should  strive  to  live,  it  is  equally  just  for  downstream 
States  to  try  to  defend  themselves.  Does  M.  Vallotton  want  downstream  States  to 
be  no  longer  in  a  position  to  ensure  their  safety?  There  are  countries  which  were 
fortunate  enough  not  to  fight,  but  there  are  others  who  bore  the  burden  of  terrible 
wars,  and  a  little  consideration  must  be  allowed  for  them.  I  second  M.  Reinhardt's 
proposal. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  The  Rhine  Convention 
contains  nothing  of  this  kind,  and  we  would  never  allow  an  alteration  in  it  to  be  made 
in  this  direction.  We  are  not  dealing  here  with  war  but  with  peace,  and  such  measures 
cannot  be  introduced  for  times  of  peace. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  When  the  Italian  amendment 
was  submitted  to  the  Sub- Committee,  I  asked  my  esteemed  colleague  and  friend, 
M.  Bignami,  to  withdraw  it,  and  he  was  not  surprised  at  this,  in  view  of  the  attitude 
I  had  adopted  at  the  beginning  of  the  Conference.  But  as  I  realised  that  our  colleague's 
opposition  was  to  a  certain  extent  irreconcilable,  I  did  not  press  my  view.  I  am  quite 
prepared  to  support  the  Austrian  amendment,  and  1  thank  M.  Bignami  for  having 
been  good  enough  to  acquiesce  in  it. 

M.  DET03UF  (France;  speaking  in  French).  —  I  have  not  the  new  text  before  me, 
but  judging  from  my  impression  when  it  was  read,  I  am  wondering  whether  some 
error  has  not  occurred,  because  this  amendment  appears  to  me  more  restrictive  than 
the  text  proposed  by  M.  Bignami.  In  this  latter  text  (which  was  indeed  none  other 
than  that  in  the  Transit  Convention),  it  was  laid  down  that  only  in  case  of  emergency 
could  a  limitation  or  restriction  of  navigation  take  place, — an  emergency  affecting 
the  safety  of  the  State  or  the  vital  interests  of  the  country.  The  point  of  view  is  now 
somewhat  wider;  whenever  a  State  considers  its  safety  to  be  concerned  or  its  vital 
interests  at  stake,  to  any  undefined  extent,  it  may  take  measures  which  hinder  free  navi- 
gation. I  think  that  this  text  is  much  more  restrictive  than  the  original  text,  and  I  ask 
you  to  reflect  again  before  voting  for  such  a  text,  which  seems  to  me  not  so  much  a 
compromise  as  a  more  drastic  measure. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  should  like  to  point  out  to  !\l. 
Detceuf  that  the  text  of  this  article  cannot  be  understood  unless  the  records  are  read. 
Belore  your  arrival  we  had  very  long  discussions  On  the  Transit  Convention.     In  the 
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course  of  these  discussions  it  was  the  Italian  Delegation  which  maintained  (1)  that  in 
exceptional  cases  (and  national  defence  is  one  of  these)  a  State  should  be  allowed  to 
prohibit  transit,  and  in  particular  I  spoke  of  national  defence  in  time  of  peace,  when 
everything  is  regular  and  normal.  You  will  see  in  the  records  a  statement  by  M. 
Serruys  made  after  he  had  read  the  article  in  question.  I  then  joined  in  the  debate. 
The  question  had  been  raised  partly  by  the  Italian  and  partly  by  the  French  Dele- 
gation, the  latter  demanding  a  wording  of  a  rather  more  general  nature  than  ours.  The 
French  Delegation  spoke  of  vital  interests ;  we  spoke  merely  of  national  defence.  The  wider 
interpretation  was  adopted.  WhenM.  Serruys  had  finished  reading  his  text,  I  pointed 
out  that  we  were  dealing  with  national  defence  even  in  time  of  peace.  M.  Serruys 
replied  that  he  agreed,  and  the  Chairman  replied  Certainly.  In  any  case  you  will 
find  all  these  speeches  in  the  records  (2). 

If  you  consult  the  exact  text  of  the  article  in  the  Transit  Convention  you  will  find 
an  error  in  the  text  :  the  word  for. 

As  regards  emergencies,  demands  of  a  special  nature  made  by  the  General  Staff 
of  any  State  whatever  may  be  considered  as  included  under  these.  In  my  view  the 
only  interpretation  which  can  be  given  is  that  based  upon  a  text  such  as  that  of  M. 
Reinhardt. 

M.  HOSTIE  (speaking  in  French).  ■ —  For  my  part  I  think  there  can  be  no  hesitation 
as  regards  what  should  be  done,  since  in  the  matter  of  international  waterways,  all 
the  Delegations  appear  to  me  clearly  desirous  of  establishing  a  regime  which  shall  be 
at  least  equal  to  the  regime  provided  for  transit,  and  many  of  them  would  prefer  an 
even  more  favourable  one.  An  attempt  has  been  made  to  effect  a  compromise.  This 
is  evident  in  the  text,  as  a  result  of  the  additions  which  have  been  made  to  it.  But 
on  one  point,  as  a  result  of  an  inadvertent  error,  this  text  happens  to  be  less  favourable 
to  free  navigation  than  the  text  of  the  Italian  amendment.  This  latter  amendment 
spoke  clearly  and  formally  of  grave  events,  but  the  present  text  makes  no  mention 
of  them.  Obviously  this  text  must  be  completed  by  taking  the  text  of  the  Italian 
amendment  and  inserting  in  it  the  restrictions  intended  to  further  free  navigation 
which  are  italicised  in  M.  Reinhardt's  amendment.  Otherwise  there  is  only  one  thing 
to  be  done,  and  that  is  clearly  to  abandon  the  whole  question  and  leave  the  Convention 
as  it  is. 

I  will  read  you  the  text  which  was  proposed  by  the  Italian  Delegation... 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  There  is  an  error  even  in  that  text. 

M.  HOSTIE  (speaking  in  French).  —  It  is  the  text  of  the  Transit  Convention;  we 
cannot  begin  to  discuss  the  Transit  Convention  here. 

M.  BIGNAMI  (Italy;  speaking  in  French).  — ■  We  shall  ask  for  it  to  be  corrected. 
If  you  will  consult  the  records  of  that  meeting  you  will  at  once  see  the  mistake  to  which 
I  refer. 

M.  HOSTIE  (speaking  in  French).  —  It  may  be  that  there  was  a  misunderstanding 
when  the  vote  was  taken, — that  your  opinion  was  different  from  that  of  the  rest  of 
the  meeting.     We  cannot  begin  here  to  correct  the  transit  texts. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  The  Plenary  Committee  decided  that. 

M.  HOSTIE  (speaking  in  French).  —  The  text  passed  by  the  meeting  for  the 
Transit  Convention  and  repeated  here  by  the  Italian  Delegation,  was  as  follows  : — 

...measures  which  one  of  the  High  Contracting  Parties  may  be  obliged  to  take  in  case  of 
emergency  affecting  the  safety  of  the  State  or  the  vital  interests  of  the  country... 


(1)  See  Verbatim.  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  86; 

(2)  Sec   Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  i)0. 
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We  now  read  :■ — 

...measures  which  one  of  the  High  Contracting  Parties  might  consider  indispensable  for 
the  safety  of  the  State  or  in  the  vital  interests  of  the  country... 

This  text  must  be  amended.  We  may  for  instance  retain  the  words  proposed  by 
M.  Reinhardt: — ...  interests  of  the  country  which  would  otherwise  be  seriously  impaired,... 
especially  of  communication  between  the  States  situated  upstream  and  the  sea. 

These  additions  may  be  made  to  the  original  Italian  amendment;  that  would  be 
in  conformity  with  the  spirit  of  the  Convention.  But  I  think  it  is  absolutely  impossible 
to  revoke  here  what  has  been  done  in  regard  to  transit. 

M.  KRBEC  (Czecho -Slovakia;  speaking  in  French).  —  I  entirely  support  the  view  of 
the  French  Delegate.  As  the  question  is  of  great  importance  to  certain  countries, 
I  ask  that  the  text  be  examined  before  a  vote  is  taken. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  At  the  meeting  at  which  this  article  was 
adopted  for  the  Transit  Convention,  we  arrived  at  a  text  after  a  very  satisfactory 
discussion;  but  this  text,  in  its  final  form,  does  not  make  it  absolutely  clear  that  the 
requirement  of  the  Italian  Delegate  is  met;  in  order  not  to  modify  a  text  which  was 
otherwise  considered  a  very  good  one,  the  Plenary  Transit  Committee  decided  to  insert 
a  special  reference  in  the  Report,  to  the  effect  that  the  article  also  referred  to  the 
interests  of  national  defence  ire  time  of  peace.  As  Assistant- Rapporteur,  I  was  entrusted 
with  the  preparation  of  that  part  of  the  Report,  and  I  can  assure  M.  Bignami  that  this 
passage  really  was  inserted.  That  being  so,  I  think  the  Italian  Delegate  can  quite 
safely  accept  M.  Hostie's  proposal. 

M.  BIGNAMI  (Italy;  speaking  in  French).  — -  This  interpretation  will  have  to  be 
included  in  the  Report.  For  my  part,  however,  I  consider  that  it  would  be  much 
easier  to  add  the  word  for.  It  is  understood  that  the  Report  on  Navigable  Waterways 
must  contain  the  same  interpretation,  which  is  made  quite  clear  in  the  records. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  The  records  will  also 
contain  the  protests  of  landlockeed  countries. 

M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  Before  giving  my  opinion 
I  again  ask  for  the  text  to  be  examined. 

M.  DETQEUF  (France;  speaking  in  French).  —  I  desire  to  state  that  so  long  as 
the  text  does  not  go  further  than  that  of  the  Transit  Convention,  I  will  support  the 
proposal  of  the  Italian  Delegation,  with  a  mention  in  the  records  as  indicated. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  think  that  is  the  intention 
of  all  who  have  spoken  here. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Obviously  the  records 
cannot  last  a  hundred  years,  and  we  must  have  a  text  (1). 


POSTPONEMENT  OF  DISCUSSION  OF  ARTICLES  16  AND  17 

The  CHAIRMAN  (speaking  in  French).  —  While  M.  Reinhardt's  text  is  being 
distributed  we  will  consider  Article  16,  but  as  it  raises  questions  which  are  connected 
with  other  very  important  provisions  I  ask  your  permission  to  reserve  it  and  also 
Article  17  and  to  pass  on  to  Article  18. 


(1)  For  continuation  of  discussion  see  p.  194. 
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ADOPTION  OF  ARTICLE  18 


The  CHAIRMAN  (speaking  in  French).  —  Does  anyone  wish  to  speak  on  Article  18? 
I  put  it  to  the  vote  subject  to  final  drafting. 

Article  18  was  adopted  in  principle. 


DISCUSSION  OF  ARTICLE  19 

The  CHAIRMAN  (speaking  in  French).  —  I  will  read  Article  19. 

Article  19 
Settlement  of  Disputes. 

In  the  absence  of  any  direct  agreement  between  the  parties  concerned,  any  disputes  as 
to  the  interpretation  and  application  of  the  present  Convention  shall  be  brought  in  the  first 
instance  before  the  International  Commission  referred  to  in  Article  11,  if  such  exists  for  the 
waterway  in  question.  Should  no  such  International  Commission  exist,  or  should  its  decisions 
prove  unacceptable  to  any  one  of  the  States,  any  interested  State  may  bring  the  matter  before 
the  Permanent  Communications  and  Transit  Committee  of  the  League  of  Nations,  and  may 
ultimately  appeal,  within  such  period  as  may  be  prescribed,  to  the  Permanent  Court  of  Inter- 
national Justice,  in  the  conditions  provided  for  in  the  Resolution  of  the  Assembly  of  the  League 
of  Nations,  dated...  and  in  the  Scheme  for  the  Organisation  of  the  General  Communications 
and  Transit  Conference  and  of  the  Permanent  Communications  and  Transit  Committee, 
adopted  by  the  General  Communications  and  Transit  Conference  on... 

These  disputes  shall,  in  cases  of  urgency,  be  accorded  an  accelerated  procedure,  the  Inter- 
national Commission,  the  Permanent  Communications  and  Transit  Committee  and  the  Per- 
manent Court  of  International  Justice,  having  the  power,  without  prejudice  to  the  final 
conclusions,  opinion  and  judgment  on  the  basic  cause  of  dispute,  of  pronouncing  a  provisional 
conclusion,  opinion  and  judgment  to  the  extent  of  prescribing  any  provisional  measures 
designed  in  particular  to  restore  to  navigation  the  facilities  which  existed  before  the  act  or 
occurrence  which  give  rise  to  the  dispute. 

The  present  Article  does  not  preclude  the  settlement  of  disputes  either  by  arbitration  or 
by  any  other  means,  in  virtue  of  special  conventions  between  interested  States,  except  as 
regards  waterways  which  are  subject  to  the  jurisdiction  of  the  International  Commissions 
referred  to  in  Article  11. 

I  think  that  this  article  is  common  to  all  the  Conventions.  The  British  Delegation 
has  submitted  an  amendment  to  substitute  for  this  article  the  following  text : — 

Unless  otherwise  agreed  between  the  parties,  any  dispute  between  Participating  States 
with  regard  to  the  interpretation  or  operation  of  this  Convention,  for  the  final  settlement  of 
which  no  provision  is  made  in  any  other  Convention  or  Act  of  Navigation  by  which  both 
States  are  bound,  shall,  on  the  application  of  either  party,  be  determined  by  the  League  of 
Nations,  whose  decision  shall  be  binding,  including  any  interim  decision  which  may  be  given 
by  the  League  for  restoring  the  facilities  for  navigation  which  existed  before  the  act  or  occur- 
rence which  gave  rise  to  the  dispute. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  have  two  comments  to  make  on 
this  article.  In  the  first  place  it  refers  disputes  to  the  Advisory  and  Technical  Com- 
mittee on  Communications,  whereas  according  to  the  final  rules  of  organisation,  the 
powers  of  this  Committee  in  this  matter  have  been  abolished.  Secondly,  I  wish  to 
observe  that  an  attempt  has  been  made  in  this  article  to  establish  two  degrees  of 
jurisdiction, —  a  first  instance,  and  then  a  second  suit,  a  kind  of  appeal,  before  the  Per- 
manent Court  of  International  Justice.  But  in  international  matters,  all  litigation, 
no  matter  how  difficult  and  complicated,  is  usually  limited  to  one  degree  of  legal  pro- 
cedure. Why  should  we  depart  from  this  custom  now?  I  propose  to  refer  this  article 
to  a  Committee,  to  consider  whether  one  jurisdiction  or  two  ought  to  be  established, 
and  to  bring  such  jurisdiction  in  accordance  with  the  provisions  of  the  Advisory  and 
Technical  Committee  on  Communications. 
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The  CHAIPMAN  (speaking  in  French).  —  Before  calling  on  the  various  members 
who  have  asked  leave  to  speak,  I  venture  to  draw  the  attention  of  the  Committee  to 
Article  15  of  the  Transit  Convention,  which  we  have  drawn  up  (1).  As  we  are 
dealing  at  this  moment  vith  the  settlement  of  disputes,  it  seems  to  me  at  firsc  sight 
that  we  might  base  ourselves  on  the  principle  of  this  Article  15.  We  might  consider 
at  the  same  time  whether  there  are  any  points  which  are  not  common  to  both,  seeing 
that  we  are  now  occupied  with  navigable  waterways.  The  intention  of  the  author 
of  the  Green  Book  was  undoubtedly  to  treat  all  these  questions  of  jurisdiction  in  the 
same  manner,  whether  in  regard  to  transit  or  to  navigable  waterways.  As  the  Confe- 
rence has  determined  the  jurisdiction  for  the  settlement  of  disputes,  it  seems  to  me 
that,  in  principle,  we  might  adopt  this  method  of  procedure. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  think  we  all  agree  that  this  Article  19  must 
conform  in  principle  to  Article  15  of  the  Transit  Convention.  The  whole  structure 
of  the  article  regarding  disputes  in  the  Rules  of  Organisation  is  identical  with  that  of 
the  articles  before  us.  The  question  has  already  been  decided.  There  is  one  diffe- 
rence, however,  and  that  is  that  for  international  rivers  there  may  be  organisations 
specially  qualified  to  deal  either  in  the  first  instance  or  finally  with  certain  disputes. 
I  think  that  M.  Alvarez  is  perhaps  justified  in  complaining  that  we  had  gone  too  far 
into  detail  and  laid  down  too  definite  a  procedure  in  Article  19.  I  would  therefore 
draw  attention  to  the  amendment  of  the  British  Delegation,  which  attempted  to  meet 
what  I  imagine  was  the  point  in  M.  Alvarez's  mind  by  a  text  which  was  drawn  up 
before  the  final  text  of  the  Convention  on  Freedom  of  Transit  was  adopted.  We  pro- 
pose to  add  to  the  first  paragraph  of  the  article  the  words  for  the  final  settlement  of 
which  no  provision  is  made  in  any  other  Convention  or  Act  of  Navigation  by  which  both 
States  are  bound.  I  would  ask  whether  that  suggestion  meets  with  the  approval  of 
the  Committee.  I  would  point  out  that  the  British  amendment  leaves  it  quite  open 
for  a  procedure  to  be  established  by  an  act  of  navigation  if  desired,  for  settling  disputes 
in  the  first  instance  or  finally.  It  does  not  compel  them  to  do  so;  but  it  recognises 
that  they  may  do  so. 

M.  HOSTIE  (speaking  in  French).  —  Like  General  Mance,  I  think  that  there  is 
only  one  point  here  to  be  discussed, — that  of  disputes  which  might  first  of  all  be  brought 
before  an  international  commission  in  virtue  of  an  act  of  navigation.  Apart  from 
this  I  see  nothing  in  this  question  which  distinguishes  it  from  the  corresponding  cir- 
cumstances in  the  Transit  Convention;  and  as  we  have  already  accepted  it  at  Paris, 
I  think  we  should  simply  adopt  here  the  Transit  Convention  text.  There  remains 
the  case  in  which  a  navigation  act  may  have  established  a  special  regime.  If  the 
navigation  act  has  been  signed  by  both  parties  to  the  dispute,  the  matter  is  still  very 
simple.  We  find  ourselves  in  the  same  position  as  we  should  be  in  the  case  of  a  general 
arbitration  clause,  namely,  that  if  the  navigation  act  states  that  all  disputes  or  certain 
disputes  shall,  in  the  last  instance,  be  settled  by  the  international  commission,  it  is 
clear  that  this  navigation  act  binds  both  parties.  If,  on  the  contrary,  only  one  party 
took  part  in  the  navigation  act,  we  are  faced  with  a  difficulty,  and  I  see  only  one 
method  of  solving  it, — to  apply  in  such  circumstances  the  general  principle  which  wo 
have  established  for  transit. 

I  therefore  propose  the  following  system  :• — Adoption  of  the  text  which  relates  to 
Transit,  but  with  a  change  based  on  the  British  text.  We  should  then  have  the  fol- 
lowing text  : 

In  the  absence  of  any  direct  agreement  between  the  parties,  and  subject  to  contrary  pro- 
visions in  an  act  of  navigation  by  which  the  States  parties  to  the  dispute  are  bound, 
any  disputes  as  to  the  interpretation  or  application  of  the  present  Convention,  shall  be 
brought  before  the  Permanent  Court, of  International  Justice... 

Mr.  H.  0.  MANCE  (Great  Britain).  —  That  is  the  same  thing. 


(1)  Sec  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  oj  Transit,  p.  299. 
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M.  SEELIGER  (Germany;  speaking  in  French).  —  I  will  consider  the  matter  from 
the  point  of  view  of  those  international  waterways  which  are  administered  by  an 
international  commission.  There  are  cases  in  which  the  first  decision  of  the  inter- 
national commission  is  essentially  of  an  administrative  nature,  and  in  which  it  is  not 
possible  to  speak  of  a  judicial  decision.  But  it  is  possible  that  even  here  a  State  may 
not  accept  this  decision.  It  is  not  therefore  for  the  international  commission  to 
settle  the  dispute,  but  first  of  all  to  take  an  administrative  decision.  It  is,  however, 
possible  that  a  State  may  oonsider  its  most  vital  interests  to  be  affected,  and  for  this 
reason  I  think  that  we  must  provide  for  the  possibility  of  an  appeal  to  a  higher  juris- 
diction which  will  give  a  final  decision. 

When  we  spoke  of  works,  I  suggested  to  you  in  the  Sub-Committee  a  higher  juris- 
diction than  that  of  the  international  commission  composed  of  representatives  of  the 
States.  Allow  me  to  return  to  this  point  for  a  few  moments  and  give  an  example. 
The  international  commission  considers  the  question  of  certain  works,  and  finally 
decides  that  they  are  to  be  carried  out  on  the  territory  of  a  State.  The  State  objects. 
The  international  commission  has  decided  that  the  work  must  be  done.  There  is 
no  question  here  of  a  settlement  of  a  dispute,  but  of  an  administrative  decision.  It 
is  not  the  judgment  of  a  court  of  first  instance;  it  is  a  decision  which  the  commission 
has  had  to  take  in  the  ordinary  course  of  its  administration.  Other  cases  might  cer- 
tainly be  cited. 

We  must  therefore  have  an  independent  and  impartial  jurisdiction  composed  not 
only  of  the  States  members  of  the  commission  but  also  of  other  States.  All  the  States 
which  have  representatives  on  the  international  commission  have  their  own  interests. 
The  commission  must  contain  States  which  are  not  interested,  and  which  are  capable 
of  giving  a  more  impartial  decision. 

In  many  cases,  contrary  to  M.  Alvarez'  opinion,  a  single  jurisdiction  is  not  suffi- 
cient. For  the  settlement  of  questions  of  great  importance  which  are  submitted  to 
the  international  commission,  the  independent  and  impartial  jurisdiction  to  which 
I  have  referred  would  have  to  be  established. 

M.  HOSTIE  (speaking  in  French).  —  I  gather  from  M.  Seeliger's  remarks  that  he 
is  in  agreement  with  my  proposal  to  maintain  the  appeal  to  the  Permanent  Court, 
with  preliminary  efforts  at  conciliation  in  all  cases,  both  when  one  of  the  two  parties 
is  not  a  signatory  of  the  navigation  act  and  also  when  both  parties  are  signatories, 
unless  the  navigation  act  has  deprived  the  parties  of  this  right  of  appeal.  In  other 
words,  the  text  which  I  propose  does  not  prejudge  the  question,  but,  unless  special 
provision  to  the  contrary  exists  in  the  navigation  act,  signatory  parties  cannot  be 
deprived  of  this  right  of  appeal. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  As  this  is  a  general  Convention 
which  is  to  prevail  and  which,  in  accordance  with  the  Treaties  of  Peace  themselves, 
is  to  take  the  place  of  the  general  principles  contained  in  navigation  acts,  a  general 
principle  is  necessary,  establishing  in  such  cases  an  independent  jurisdiction  without 
any  restriction. 

M.  DETG3UF  (France;  speaking  in  French).  —  Article  15  of  the  Transit  Conven- 
tion lays  down  that  all  disputes  shall  be  brought  before  the  Permanent  Court  of  Inter- 
national Justice,  unless,  in  pursuance  of  special  conventions  or  general  arbitration 
clauses,  recourse  is  had  to  a  settlement  of  the  dispute  either  by  arbitration  or  in  any 
other  manner. 

This  text  appears  to  me  to  satisfy  the  wishes  both  of  General  Mance  and  of  M.  Hostie. 
Amongst  the  special  conventions  or  general  arbitration  clauses  provided  for  in  this 
article,  it  may  very  well  be  agreed  that  the  signatories  of  a  navigation  act  may,  when 
concluding  it,  agree  to  settle  certain  of  their  disputes  by  means  of  the  arbitration 
of  the  international  commission.  It  is  for  the  signatory  States  of  each  navigation 
act  to  decide  whether  they  consider  themselves  bound  to  have  recourse  to  this  excep- 
tional arbitration  procedure,  or  whether  they  consider  that  they  should  simply  adhere 
to  the  general  clause.  They  might  even  perhaps  adhere  to  the  general  clause  for 
certain  classes  of  disputes,  and  for  a  dispute  of  a  more  simple  and  everyday  nature 
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thev  may  agree  that  it  shall  be  the  international  commission  instituted  by  the  navi- 
gation act  which  shall  settle  disputes  of  a  more  simple  and  everyday  nature.  The 
article  appears  to  me  to  offer  the  greatest  field  of  action,  and  I  see  no  reason  for  modi- 
fying it. 

M.  ALVAREZ  (Chile;  speaking  in  French).  -—  As  the  Delegate  of  Germany  very 
truly  remarked,  a  distinction  must  be  drawn  between  disputes  which  may  arise  in 
this  matter, — disputes  of  an  administrative  nature  or  connected  with  regulations,  and 
disputes  actually  of  a  legal  nature.  The  former  may  be  subjected  to  an  enquiry,  to 
decisions  of  courts  of  the  kind  provided  for  under  Article  19;  but  for  those  of  a  legal 
character  a  procedure  of  a  totally  different  kind  must  be  followed,  particularly  as  regards 
disputes  between  riparian  States.  This  subject  is  of  such  importance  that  even  the 
Sub-Committee  on  Article  1  is  constantly  encountering  difficulties  in  the  course  of  its 
work  on  the  subject  of  disputes  which  may  arise  between  riparian  States. 

I  would  therefore  urge  that  this  article  be  examined  by  the  Sub-Committee, 
together  with  questions  relating  to  Article  9.  The  Committee  will  have  greater  leisure 
to  consider  these  questions.  That  would  be  preferable  to  endeavouring  to  establish 
jurisdictions  now  which  may  be  the  source  of  future  difficulties. 

The  CHAIRMAN  (speaking  in  French).  —  Does  anyone  else  wish  to  speak? 

We  have  before  us  the  following  three  proposals  : — 

That  of  M.  Detoeuf  to  retain  the  article  in  the  same  terms  as  those  of  Article  15 
of  the  Transit  Convention; 

That  of  M.  Hostie  to  retain  the  terms  of  Article  15  of  the  Transit  Convention, 
adding  a  passage  based  upon  the  British  amendment; 

That  of  M.  Alvarez  to  refer  this  article  to  the  Sub-Committee  on  Article  1. 

Could  we  not  decide  at  once  which  of  the  two  systems— that  of  M.  Hostie  or  that 
of  M.  Detceuf- — we  intend  to  choose  ? 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  It  would  be  better  not  to  be  too 
hasty.  As  the  Sub-Committee  on  Article  1  is  engaged  in  determining  the  duties  and 
rights  of  riparian  States,  why  should  it  not  undertake  to  establish  the  jurisdiction 
which  it  thinks  most  suitable,  and  submit  the  whole  to  the  Committee? 

M.  HOSTIE  (speaking  in  French).  —  M.  Detoeuf's  explanation  appears  to  me  most 
convincing,  and  if  General  Mance  agrees  with  me  I  support  his  formula.  Indeed, 
the  words  general  arbitration  dame  may  very  well  be  applied  to  the  terms  of  a  navi- 
gation act. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  accept  the  proposal. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  We  think, 
as  does  the  French  Delegation,  that  Article  15  of  the  Transit  Convention,  which  deals 
with  disputes,  may  very  well  be  applied  to  the  Convention  on  Navigable  Waterways, 
both  for  the  reasons  indicated  and  also  because  it  provides  for  several  modes  of  pro- 
cedure in  the  settlement  of  disputes.  We  have  always  said  that  we  would  not  agree 
to  have  imposed  upon  us  one  method  only  of  settling  disputes;  we  wish  to  be  in  a 
position  to  settle  disputes  in  various  ways,  and  in  the  last  instance  to  bring  them 
before  the  League  of  Nations.  I  also  see  nothing  to  prevent  us  from  considering  this 
question  again,  and  I  do  not  oppose  the  suggestion  of  M.  Alvarez.  I  should  like  to 
state,  however,  that  we  support  the  proposal  of  the  French  Delegation. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  When  Article  1  was  being*  considered, 
we  decided  that  this  question  should  be  settled  by  the  League  of  Nations,  but  we  did 
not  state  in  what  precise  manner  the  League  of  Nations  should  do  so.  It  is  for  this 
reason  alone  that  I  asked  for  the  article  under  discussion  to  be  referred  to  the 
Sub-Committee.  If,  however,  the  Committee  considers  itself  to  be  sufficiently  well 
informed,  I  do  not  press  the  point. 
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M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Does 
M.  Alvarez  propose  to  postpone  the  decision  on  this  article  until  after  a  decision  has 
been  taken  on  Article  1  ? 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  Certainly,  after  the  decision  on 
Articles  1  and  9. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Then 
I  second  M.  Alvarez'  proposal,  but  at  the  same  time  I  accept  the  French  proposal. 
This  will  not  prevent  the  decision  from  being  postponed.  It  must  be  a  good  one 
since  it  has  been  proposed  by  M.  Alvarez,  who  is  the  President  of  the  Sub-Committte 
on  Articles  1  and  9.  The  Committee  is  continually  being  faced  with  the  same  diffi- 
culty. Certain  fundamental  principles  have  not  been  fixed,  and  on  this  account  our 
progress  is  arrested  from  time  to  time. 

M.  HOSTIE  (speaking  in  French).  —  As  we  are  all  agreed  on  M.  Detceuf's  very 
true  suggestion  that  there  can  be  no  further  question  here  of  international  commissions, 
we  have  no  reason  for  not  simply  adopting  what  has  been  maturely  considered,  well 
thought  out  and  adopted,  with  regard  to  transit. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  do  not  oppose  the  suggestion  of 
the  French  Delegate,  but  I  ask  time  for  reflection. 

The  CHAIRMAN  (speaking  in  French).  —  We  may  provisionally  consult  the  Com- 
mittee, subject  to  such  changes  as  may  be  introduced  according  to  the  solution  adopted 
for  Articles  1  and  9. 

M.  Detceuf  proposes  to  substitute  Article  15  of  the  Transit  Convention  for  Article  19 
of  the  Convention  on  Navigable  Waterways,  without  any  alteration.  Your  vote  on 
this  article  will  be  a  conditional  one,  and  may  have  to  be  changed  according  to  the 
regime  which  you  adopt  for  Articles  1  and  9.     I  put  M.  Detceuf's  proposal  to  the  vote. 

The  proposal  was  adopted,  21  voting  for. 


ALTERATION  IN  ARTICLE  18 

M.  DETCEUF  (France;  speaking  in  French).  —  I  take  this  opportunity  of  drawing 
the  Committee's  attention  to  the  fact  that  Article  18,  in  the  form  in  which  it  appears 
in  the  Draft,  by  no  means  conforms  to  the  corresponding  article  adopted  on  the  same 
subject  in  the  Transit.  Convention.  I  think  it  would  be  desirable  to  adopt  the  same 
text.     The  article  reads  as  follows  (1)  : — 

Article  13 

As  regards  the  Contracting  States  who  are  signatories  of  the  Treaties  of  Peace  concluded 
with  Germany  on  the  28th  June,  1919,  with  Austria  on  the  10th  September,  1919,  with  Bul- 
garia on  the  27th  November,  1919,  with  Hungary  on  the  4th  June,  1920,  the  present  Conven- 
tion in  no  way  affects  their  rights  and  obligations  as  established  by  the  said  treaties. 

I  think  we  have  no  reason  to  have  a  different  text. 

Mr.  H.  0.  MANCE  (Great  Rritain).  —  No,  we  may  consider  this  article  as  common 
to  all  the  Conventions. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  that  the  Committee  will  see 
no  objection  to  adopting  for  our  Article  18  the  text  of  Article  13  of  the  Transit  Conven- 
tion.    Moreover,  it  is  a  Formal  Article  which  is  not  of  technical  importance. 


(1)  See  Verbatim  Reports  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  298. 
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REFERENCE  TO  DRAFTING  COMMITTEE 
OF  ARTICLE  20  AND  THE  FOLLOWING  ARTICLES 

We  now  pass  to  Article  20. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  As  Article  16  of  the  Transit  Convention 
has  been  omitted,  it  is  logical,  although  I  myself  regret  it,  to  omit  the  corresponding 
article  in  the  present  Convention. 

The  CHAIRMAN  (speaking  in  French).  —  This  means  that  our  Article  20  will  be 
omitted.  As  regards  the  following  articles,  they  are  Formal  Articles,  which  must  be 
similar  to  those  of  the  Transit  Convention.  In  this  matter  we  may  trust  to  the  Draft- 
ing Committee. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  If  these 
are  Formal  Articles  I  do  not  desire  to  discuss  them  here,  but  in  plenary  session.  1 
reserve  the  right  to  raise  objections,,  because  I  am  not  satisfied  with  them  as  drafted 
by  the  Drafting  Committee,  which  has  not  taken  into  account  our  amendments. 

The  CHAIRMAN  (speaking  in  French).  —  Of  course. 


ADOPTION  OF  NEW  ARTICLE  15a 

We  will  now  pass  to  Article  15a,  as  amended  by  the  Austrian  Delegation.  The 
proposed  text  is  as  follows  (1)  : — 

Exceptions  may  be  made  in  special  cases,  and  for  as  short  a  period  as  possible,  to  the  terms 
of  the  preceding  articles  in  virtue  of  special  or  general  measures  which  any  of  the  High  Con- 
tracting Parties  may  be  obliged  to  take  in  case  of  grave  events  affecting  the  safety  of  the 
State  or  the  vital  interests  of  the  countries,  which  would  otherwise  be  seriously  impaired,  it 
being  understood  that  the  principle  of  freedom  of  navigation,  and  especially  of  communication 
between  the  States  situated  upstream  and  the  sea,  should  as  far  as  possible  be  observed. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  think  there  is  an  error  in  the 
wording.     The  word  otherwise  must  be  omitted,  or  else  a  part  of  the  sentence  is  lacking. 

M.  DETCEUF  (France;  speaking  in  French).  —  I  think  there  would  be  no  objection 
to  omitting  the  words  which  would  otherwise  be  seriously  impaired,  and  changing  the 
word  countries  to  country. 

M.  HOSTIE  (speaking  in  French).  —  I  think  we  may  second  M.  Detceuf's  proposal. 
It  is  clear  that  immediately  the  vital  interests  of  the  country  are  at  stake,  they  incur 
the  risk  of  being  impaired. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Will  this  wording  also  be  adopted 
for  Article  7  of  the  Transit  Convention? 

The  CHAIRMAN  (speaking  in  French).  —  No. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Then  what  text  will  be  applied? 

M.  HOSTIE  (speaking  in  French).  —  If  it  is  an  international  waterway,  this  text 
will  be  applied;  if  it  is  not  an  international  waterway,  the  text  of  the  Transit  Conven- 
tion, unless  the  Conference  in  plenary  session  considers  it  desirable  to  adopt  our  text 


(1)  See  p.  188. 
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and  amends  that  of  the  Transit  Convention.     But  this  is  not  the  time  to  discuss  that 
question. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  These  are  clearly  two  different  ques- 
tions. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  There  is  no  doubt  of  that. 
We  all  know  that  the  exception  proves  the  rule. 

M.  HOSTIE  (speaking  in  French).  —  M.  Detceuf  has  proposed  a  judicious  change 
which  would  leave  only  two  differences  between  this  text  and  that  of  the  Transit 
Convention.  One  of  these  changes  relates  to  the  words  as  short  a  period  as  possible ; 
there  is  no  question  of  safety  or  of  vital  interests,  but  of  the  length  of  the  period  of  appli- 
cation. The  other  difference  relates  to  the  words  especially  of  communication  between 
the  States  situated  upstream  and  the  sea.  The  purpose  of  this  is  to  take  into  account 
M.  Vallotton's  comments. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  ask  that  rivers  forming  frontiers 
should  also  be  dealt  with. 

M.  DETC5UF  (France;  speaking  in  French).  —  If  the  country  situated  upstream 
interrupts  navigation  sufficiently  far  downstream,  it  may  cause  damage  to  the  down- 
stream State  equal  to  that  which  the  downstream  State  can  cause  to  the  State  situated 
upstream. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  The  main  point  is  to 
maintain  access  to  the  sea. 

M.  DETCEUF  (France;  speaking  in  French).  —  The  main  point  is  communication 
between  riparian  States  and  the  sea. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Apart  from  any  question  of 
upstream  or  downstream. 

M.  HOSTIE  (speaking  in  French).  —  Then  we  might  say... that  the  principle  of 
freedom  of  navigation  and  especially  of  access  to  the  sea... 

M.  DETQ2UF  (France;  speaking  in  French).  —  ...for  all  riparian  States ;  or  and 
especially  communication  between  riparian  States  and  the  sea. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  That  is  not  at  all  the  same 
idea.  The  case  in  point  is  not  that  of  Holland,  for  example,  which  might  deflect  waters 
from  a  certain  point,  in  order  to  maintain  her  communications;  the  intention  is  to 
safeguard  the  interests  of  States  situated  upstream  as  regards  their  access  to  the  sea. 

M.  AVHAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  propose 
to  omit  the  words  especially  communication,  for,  when  what  should  make  better  makes 
worse,  it  should  be  omitted.  I  would  suggest  saying  it  being  understood  that  the  prin- 
ciples of  freedom  of  navigation  should  be  the  aim  as  far  as  possible. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  The  aim  was  particularly 
freedom  of  communications  for  landlocked  countries.  If  M.  Tsang-Ou  is  satisfied 
with  this  formula,  then  I  am, 

'  M.  AVRAMOV1TCH   (Serb-Croat-Slovene  State;  speaking  in  French).  —  Why 
not  include  also  the  interests  of  the  other  riparian  States? 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Because  that  would  change 
the  whole  idea. 
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M.  HOST  IE  (speaking  in  French).  —  Is  there  any  objection  to  the  wording  and 
especially  between  riparian  States  and  the  sea?  Obviously  a  country  which  fronts  the 
sea  has  no  need  of  inland  waterways  in  order  to  communicate  with  the  sea.  We  are 
agreed  as  to  the  idea;  the  rest  is  only  a  question  of  words. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  maintain  my  protest 
as  regards  the  actual  principle  of  the  article. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  ask  the  Rapporteur  to  ascertain 
in  the  article  corresponding  to  this  one  in  the  discussion  on  transit,  the  interpretation 
placed  upon  the  statement  which  I  made  regarding  the  necessity  of  taking  into  account 
the  vital  interests  of  national  defence  in  time  of  peace. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  The  words  and  especially 
communication  between  riparian  States  and  the  sea  satisfy  M.  Tsang-Ou. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  we  should  agree  on  the  fol- 
lowing text  : 

Exceptions  shall  be  made  in  special  cases  and  for  as  short  a  period  as  possible,  to  the  terms 
of  the  preceding  articles  in  virtue  of  special  or  general  measures  which  any  of  the  High  Con- 
tracting Parties  may  be  obliged  to  take  in  case  of  grave  events  affecting  the  safety  of  the 
State  or  the  vital  interests  of  the  country,  it  being  understood  that  the  principle  of  freedom 
of  navigation,  and  especially  of  communication  between  riparian  States  and  the  sea,  should  be 
observed  as  far  as  possible. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  M.  Seeliger  suggests 
adding  the  word  riparian  to  the  word  countries. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Do  not 
the  words  and  the  sea  imply  a  limitation?  For  example,  suppose  M.  Reinhardt  leaves 
Vienna  to  go  to  Belgrade,  he  may  pass  through  Buda-Pest,  but  Buda-Pest  says  to 
him  :  We  cannot  allow  you  to  pass  because  you  are  going  not  to  the  sea  but  to  Belgrade. 
When  questions  of  this  kind  fall  into  the  hands  of  jurists,  it  becomes  somewhat  dan- 
gerous; I  say  this  in  spite  of  my  great  respect  for  jurists. 

M.  HOSTIE  (speaking  in  French).  —  Obviously,  the  words  freedom  of  navigation 
entirely  meet  the  case  referred  to  by  M.  Avramovitch. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  ask 
that  my  remarks  be  entered  in  the  records. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  These  are  drafting  amendments,  and  tend 
gradually  to  lead  us  back  to  the  article  as  drafted  in  the  Transit  Convention.  I  think 
the  addition  at  the  end  of  the  paragraph  is  quite  justifiable  because  the  situation  as 
regards  waterways  is,  in  this  respect,  different  from  the  situation  of  land  routes;  but 
I  am  not  sure  that  the  first  addition  is  advisable  unless  we  also  put  it  in  the  corres- 
ponding article  in  the  Transit  Convention.  If  we  say  here — and  herein  lies  the  danger 
of  making  an  addition  to  the  text—  for  as  short  a  time  as  possible,  it  may  be  implied 
that  we  are  not  bound  by  this  condition  in  the  Transit  Convention.  Therefore  we 
should  either  delete  it  here  or  else  include  it  here  only  on  condition  that  it  will  also  be 
inserted  in  the  Transit  Convention.     I  think  there  is  no  objection,  to  this   course. 

M.  HOSTIE  (speaking  in  French).  —  This  is  only  a  Committee  of  the  Conference. 
I  propose  therefore  to  leave  the  text  in  its  present  form,  and  to  state  in  the  Report 
that  we  note  that  from  this  point  of  view  the  situation  is  not  very  different  from  the 
same  situation  in  respect  of  transit,  and  that  it  is  for  the  Conference  to  take  a  decision 
on  t he  point. 
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M.  REINHARDT  (Austria;  speaking  in  French).  —  I  feel  compelled  to  propose 
a  small  amendment  to  my  own  text,  and  to  say  communication  by  waterway  between 
the  States  and  the  sea. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  It  would  he  well  to  insert  the 
words  and  for  as  short  a  period  as  possible  in  the  corresponding  article  of  the  Transit 
Convention,  and  I  am  not  as  certain  as  General  Mance  that  the  argument  a  contrarw 
may  be  applied  to  the  Transit  Convention.  The  transit  Convention  and  the  Conven- 
tion on  Navigable  Waterways  are  two  different  things.  If  we  may  plead  the  argument 
a  contrario  in  the  text  of  any  one  particular  convention,  I  do  not  think  we  can  do  so 
when  we  pass  from  one  convention  to  another.  In  any  case  I  consider  that  the  words 
and  for  as  short  a  period  as  possible  are  an  improvement  on  the  original  text. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Detceuf's  text  seems  to  be  approved 
by  most  of  the  Committee. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  No-one  has  given  an 
opinion  on  my  proposal.  Are  we  or  are  we  not  to  add  the  word  riparian  to  the  wo'fds 
or  the  vital  interests  of  the  country.  Surely  the  interests  of  the  colony  of  Erythria 
should  not  justify  the  closing  of  the  Po. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  agree;  it  amounts  to  the  same. 

M.  DETC5UF  (France;  speaking  in  French).  —  Surely  the  phrase  ...  of  the  riparian 
State  ...  has  no  very  definite  meaning.  You  mean  ...  of  the  riparian  region  ...  The 
State  is  an  entity  in  itself.     The  meaning  is  thus  completely  changed. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  But  then  it  would  bo 
possible  to  close  the  Rhine  because  you  are  meeting  with  difficulties  in  Cambodia. 

M.  DETCCUF  (France;  speaking  in  French).  —  We  should  have  to  prove  that  the 
difficulties  arising  in  Cambodia  compel  the  closing  of  the  Rhine. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  that  M.  Vallotton's  remark, 
although  very  clever,  is  not  of  such  a  kind  as  to  be  inserted. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  should  like  there  to  be 
no  misunderstanding  on  this  point.  If  everyone  agrees,  then  I  am  satisfied,  but  I 
should  like  to  know  where  we  are  going.  I  should  like  to  be  sure  that  there  is  a  terri- 
torial connection  between  the  cause  alleged  and  the  effect.  I  do  not  see  why  the 
navigation  of  the  Rhine  should  be  impeded  on  account  of  events  taking  place  in  Oceania. 

The  CHAIRMAN  (speaking  in  French).  —  Has  anyone  any  remarks  to  make? 
I  will  put  to  the  vote  Article  15  (a),  amended  as  follows  : 

Exceptions  may  be  made  in  special  cases  and  for  as  short  a  period  as  possible,  to  the  terms 
of  the  preceding  articles  in  virtue  of  special  or  general  measures  which  any  of  the  High  Contrac- 
ting Parties  may  be  obliged  to  take  in  case  of  grave  events  affecting  the  safety  of  the  State 
or  the  vital  interests  of  the  country,  it  being  understood  that  the  principle  of  freedom  of 
navigation,  and  especially  of  communication  between  riparian  States  and  the  sea,  should  as  far 
as  possible  be  observed. 

Article  15  (a)  was  adopted  by  22  votes  to  4. 

M.  TSANG-OU  (China;  speaking  in  French).  —  In  the  Green  Book  (1),  in  that  part 
of  the  report  which  deals  with  Article  7,  there  is  a  definition  of  the  words  national 
security  (safety  of  the  State).     Shall  we  keep  the  same  definition? 


(1)  See  p.  423. 
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M.  BIGNAMI  (Italy;  speaking  in  French).  —  The  vital  interests  of  national  defence 
are  not  provided  for  there. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  This  will  be  inserted  in  the  Report. 

M.  DETCEUF  (France;  speaking  in  French).  —  I  think  we  need  only  refer  to  the 
discussion  which  took  place  when  the  Transit  Convention  was  considered. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  will  not  give  my  opinion 
on  any  interpretation.  I  consider  that  each  of  us  should  keep  his  own  opinion  on 
this  subject.  We  cannot  launch  out  into  a  discussion  here.  Indeed,  this  is  the  best 
proof  of  the  danger  of  this  article. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  support  M.  Vallotton's  view. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  In  connection  with  national  defence 
it  appears  obvious  that  reference  must  always  be  made  to  the  definitions  provided 
in  the  Transit  Convention. 

The  CHAIRMAN  (speaking  in  French).  —  It  is  quite  obvious. 

M.  HOSTIE  (speaking  in  French).  —  I  do  not  quite  understand  the  discussion 
which  has  just  arisen.  The  Committee  has  adopted  a  text  by  a  large  majority.  It 
is  clear  that  when  this  text  has  to  be  interpreted,  in  so  far  as  it  coincides  with  the  text 
of  the  Transit  Convention,  reference  will  have  to  be  made  to  this  latter  text  in  order 
to  understand  the  present  one. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  Exactly. 


DISCUSSION  OF  ARTICLE  17 

The  CHAIRMAN  (speaking  in  French).  —  We  will  pass  to  Article  17. 

Article  17 
Greater  Facilities. 

The  present  Convention  must  not  be  understood  to  imply  in  any  way,  on  the  one  hand 
the  withdrawal  of  still  greater  facilities  granted  for  freedom  of  navigation,  such,  for  instance, 
as  the  abolition  of  all  dues  and  charges  on  any  international  waterway,  under  conditions 
compatible  with  the  principle  of  equality  between  the  subjects,  property  and  flags  of  all  the 
High  Contracting  Parties  as  defined  in  and  applied  to  the  present  Convention  or,  on  the  other 
hand,  the  prohibition  of  the  granting  of  such  greater  facilities  in  the  future. 

Amendments  to  this  article  have  been  put  in  by  the  Chinese,  Serb-Croat-Slo\ rene 
and  Japanese  Delegations. 

The  Chinese  Delegation  proposes  that,  should  it  be  decided  that  the  definition  of 
internationalisation  should  apply  to  international  rivers  without  distinction  of  general 
or  limited  concern,  Article  17  should  be  omitted  and  Articles  10  and  11  of  the  Transit 
Convention  substituted  for  it. 

The  Serb-Croat-Slovene  Delegation  proposes  to  add  a  paragraph  stipulating  that 
the  same  benefits  shall  be  accorded  to  devastated  countries  as  will  be  granted  them 
under  Article  12  of  the  Transit  Convention.     I  will  read  this  paragraph  : — 

In  conformity  with  Article  23  (e)  of  the  Covenant  of  the  League  of  Nations,  any  Contracting 
I 'arty  which  can  establish  a  good  case  against  the  application  of  any  one  of  the  stipulations 
of  the  present  Convention,  on  the  whole  or  part  of  its  territory,  on  the  grounds  of  the  grave 
economic  situation  arising  out  of  devastations  perpetrated  by  enemy  troops  on  its  soil  during 
the  war  of  1914-1918,  shall  be  deemed  to  be  relieved  temporarily  from  the  obligations  entailed 
by  the  application  of  the  said  stipulations  to  the  said  territory  or  part  thereof. 

It  is,  in  fact,  a  new  article,  and  Article  17  is  still  reserved. 
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M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  With 
your  permission  I  will  explain  the  reasons  for  which  we  ask  for  a  new  paragraph  to  be 
added  to  Article  17,  in  order  to  give  devastated  countries  the  same  benefits  as  are 
accorded  to  them  under  Article  12  of  the  Transit  Convention.  We  thought  that,  as 
regards  navigation,  difficulties  would  remain  for  a  long  time,  because  the  installations 
of  many  of  our  ports  have  been  destroyed,  they  no  longer  possess  equipment  and  their 
facilities  are  thus  very  limited.  We  should  not  like  serious  hindrances  to  be  caused 
to  navigation  under  the  pretext  of  facilitating  it.  1  think  that  the  request  which  I  have 
formulated  is  quite  a  fair  one,  and  I  ask  the  Committee  to  be  so  good  as  to  consider  it. 

M.  SIDZIKAUSKAS  (Lithuania;  speaking  in  French).  — ■  I  second  the  Serbian 
Delegate's    proposal. 

M.  HOSTIE  (speaking  in  French).  —  I  think  that  the  proposal  of  the  Serbian 
Delegation  is  entirely  in  conformity  with  the  spirit  in  which  we  have  prepared  our 
Drafts.  1  do  not  think  there  is  any  conflict  between  that  spirit  and  the  proposed 
amendment.  I  have  only  one  comment  to  make, — I  think  it  would  be  better  to  make 
this  a  separate  article  rather  than  to  add  it  to  Article  17. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  put  to  the  vote  the  amendment 
submitted  by  the  Serb-Croat-Slovene  Delegation. 

The  amendment  was  carried  unanimously. 

The  CHAIRMAN  (speaking  in  French).  —  I  am  very  happy  to  note  the  spirit 
shown  in  the  vote  on  this  amendment. 

M.  TSANG-OU  (China;  speaking  in  French).  —  The  explanation  which  I  must  give 
regarding  my  amendment  is  very  long  and  difficult.  I  should  like  indeed  to  have 
spoken  on  each  article  before  the  vote  was  taken,  and  as  I  have  said  nothing  on  any 
of  these  occasions,  1  should  like  to  give  all  my  explanations  regarding  Article  17 
together.  It  must  not  be  thought  that  because  I  have  been  so  generous  I  have 
accepted  all  the  articles. 

I  should  like  in  the  first  place  to  give  you  some  explanation  of  the  motives  which 
led  the  Chinese  Delegation  to  propose  the  amendment  now  submitted  to  you.  I  pro- 
pose that,  should  the  Conference  decide  that  the  definition  of  internationalisation 
shall  apply  to  international  rivers  without  distinction  between  general  and  limited 
concern,  Article  17  should  be  omitted,  and  Articles  10  and  11  of  the  Transit  Convention 
substituted  for  it. 

We  have  three  rivers  in  the  north  of  China.  Mention  has  already  been  made  of 
the  River  Amur,  but  not  of  two  other  rivers,  one  of  which  forms  the  frontier  with 
Corea  and  the  other  with  Russia.  The  total  length  of  these  rivers  is  about  2,000  kilo- 
metres. They  are  international,  and  are  thus  used  for  transit.  I  have  said  that  one 
of  our  rivers  forms  the  frontier  with  Russia,  which  is  not  an  adherent  of  the  League 
of  Nations.  Moreover,  there  are  in  our  country  measures  referring  to  rivers  which 
are  entirely  contrary  to  the  spirit  of  the  present  Convention.  You  will  see  that  there 
is  here  a  whole  series  of  difficulties  which  will  have  to  be  smoothed  away.  As  Article  17 
of  the  Convention  on  Navigable  Waterways  is  very  closely  connected  with  Articles  10 
and  11  of  the  Transit  Convention,  it  should  certainly  be  possible  to  bring  the  terms 
of  the  two  Conventions  into  accord,  in  order  to  facilitate  their  application.  I  will 
not  now  enter  into  details  of  individual  questions, — that  would  take  too  long.  I  pro- 
pose to  explain  my  case  before  the  Sub-Committee. 

The  CHAIRMAN  (speaking  in  French).  —  You  might  give  us  the  main  outline 
of  your  observations. 

M.  TSANG-OU  (China;  speaking  in  French).  —  You  know  that  Article  6  of  the 
Transit  Convention  provides  for  the  relations  between  contracting  and  non-contracting 
parties;  but  no  similar  article  has  been  introduced  into  the  Waterways  Convention^ 
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and   as  I  have  said,  we  have  rivers  the  riparian  States  of  which  are  non-Contracting 
Parties.     1  repeat  that  these  are  very  complex  questions. 

You  will  remember  that  on  March  24th  I  raised  a  question  with  regard  to  the 
relations  existing  between  the  Convention  on  Navigable  Waterways  and  the  Transit 
Convention.     My  question  was  as  follows  : — 

Are  the  various  Conventions  which  the  Conference  is  called  upon  to  discuss  and  approve 
independent  of  or  dependent  upon  each  other?  For  example,  is  the  Transit  Convention 
independent  of  the  Waterways  Convention,  or  is  it  partly  dependent  upon  it  ?  The  Commis- 
sion of  Enquiry  at  Paris  wished  to  render  these  two  conventions  absolutely  independent,  and 
that  only  the  additional  advantages  to  be  granted  to  transit  on  international  waterways 
should  be  comprised  in  the  Convention  on  International  Navigable  Waterways, — for  example, 
in  Article  7.  But  in  the  Waterways  Convention  there  are  clauses  relating  to  administrative 
measures  such  as  policing  (Article  5);  payment  for  services  rendered,  for  example,  help  given 
to  navigation  and  works  for  improvement  on  rivers  (Article  (i),  the  regulation  of  navigation 
(Article  10),  and  the  use  of  facilities  in  ports  (Article  8). 

Vessels  in  transit,  as  well  as  other  vessels,  must  be  subjected  to  the  conditions  referred 
to  in  the  above-mentioned  articles,  and  are  to  enjoy  the  same  facilities;  but  no  provision  of 
this  kind  exists  in  the  Transit  Convention.  It  is  true  that  in  the  Preamble  to  the  Transit 
Convention  it  is  specially  laid  down  that  : — 

"  The  High  Contracting  Parties  being  desirous  of  applying  the  principle  of  freedom 
of  transit,  in  conformity  with  the  pledge  given  in  Article  23  (e)  of  the  Covenant  of  the 
League  of  Nations,  without  prejudice  to  their  rights  of  sovereignty  or  authority  on  the 
route  set  apart  for  transit..." 

But  nothing  of  this  kind  is  mentioned  in  I  In  Convention  on  International  Navigable 
Waterways.  If  it  were  thought  necessary  to  specify  certain  conditions  which  applied 
to  vessels  conveying  goods  for  import  or  export  on  international  navigable  waterways 
(Article  7)  and  for  coasting  trade  (Articles  4  and  16),  it  is  also  necessary  to  specify 
them  for  vessels  in  transit  on  the  same  waterways.  This  has  not  been  done.  As 
regards  transit  on  navigable  waterways  apart  from  the  provisions  laid  down  in  the 
Transit  Convention,  it  is  entirely  subject  to  the  laws  of  the  country  through  which 
transit  traffic  passes. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
I  think  that  the  moment  has  not  yet  come  to  consider  the  questions  raised  by  M.  Tsang- 
Ou.  These  are  questions  concerning  the  application  of  the  Convention,  which  in 
certain  particular  instances  is  very  difficult.  The  logical  course  would  appear  to  be 
to  wait  until  we  have  provisionally  arrived  at  an  agreement  regarding  the  Convention 
itself  before  we  see  whether  there  are  really  difficulties  in  its  application.  When  we 
have  examined  a  certain  number  of  questions  which  have  been  reserved,  it  may  pos- 
sibly be  found  that  these  difficulties  of  application  to  which  I  have  referred,  are 
smaller  or  greater  than  was  thought;  but  until  that  time  I  do  not  think  that  they 
can  profitably  be  examined. 

M.  TSANG-OU  (China;  speaking  in  French).  -  On  the  last  occasion  (1)  I  acceded 
to  your  request  for  postponement  until  Article  17  was  discussed,  but  as  we  have  now 
arrived  at  Article  17,  I  cannot  agree  to  a  fresh  postponement.  I  ask  you,  therefore, 
to  be  so  good  as  to  support  my  proposal,  by  which  I  am  to  be  allowed  to  put  before 
a  tub-committee  precise  and  detailed  observations  on  this  question—  which  is  causing 
me  some  anxiety — in  order  that  a  decision  may  be  arrived  at. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
We  are  in  complete  agreement.  I  meant  that  the  question  was  not  ripe  for  discussion, 
and  that  we  could  not  consider  it  here  to-day. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Exactly. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  should 
like  to  say  that  I  second  the  Chinese  Delegate's  proposal.     We  must  consider  his  case, 


(1)  See  p.  101. 
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and  allow  him  an  opportunity  of  submitting  it  to  a  sub-committee  as  he  desires;  but 
1  think  he  would  have  been  more  successful  if  he  had  raised  this  question  at  a  plenary 
meeting. 

M.  TSANG-OU  (China;  speaking  in  French).  —  As  we  have  been  discussing  the 
.|iii>stion  of  the  Danube  from  the  beginning  of  the  Conference  until  the  present  moment, 
I  ask  you  to  treat  ns  fairly  and  grant  us  a  few  hours  for  the  discussion  of  our  many 
thousands  of  kilometres  of  navigable  waterways. 

The  CHAIRMAN  (speaking  in  French).  —  In  conformity  with  the  desire  expressed 
by  the  Delegate  of  China,  I  propose  to  the  Committee  that  the  case  put  before  us  by 
M.  Tsang-Ou  be  submitted  to  the  consideration  of  the  Sub-Committee  on  Articles  1 
and  9.  This  Sub-Committee  will  take  all  the  time  necessary  for  a  close  examination 
of  this  serious  question,  in  which  the  whole  of  Asia  is  concerned.  I  think  there  will 
be  no  objection  to  this. 

There  is  also  a  Japanese  amendment  to  Article  17,  consisting  in  the  omission  of 
the  words  such,  for  instance,  as  the  abolition  of  all  dues  and  charges. 

M.  K.ASAMA  (Japan;  speaking  in  French).  —  This  is  a  drafting  amendment,  and 
is  not  of  great  importance.  We  ask  for  the  omission  of  the  words  such,  for  instance, 
as  the  abolition  of  all  dues  and  charges;  without  these  words,  the  article  is  easier  to 
understand.  Moreover,  legal  misunderstandings  may  be  caused  by  thus  citing  an 
example  in  the  article.  No  example  is  cited  in  the  corresponding  article  of  the  Transit 
Convention. 

M.  HOSTIE  (speaking  in  French).  —  I  am  fully  in  agreement  with  the  amendment 
submitted  by  the  Japanese  Delegation.  In  view  of  the  great  importance  of  the  ques- 
tion, and  the  necessity  for  removing  all  possible  doubt  as  to  the  very  extensive  range 
of  conception  of  facilities  contemplated,  the  article  can  only  gain  by  the  omission  of 
this  example,  which  was  inserted  in  order  to  meet  some  quite  needless  scruples. 
What  is  certain — and  it  should  be  placed  on  record — is  that  not  only  the  instance 
referred  to,  but  all  other  cases  which  may  arise  in  respect  of  any  article  whatever  of 
the  Convention,  are  included  under  this  text.  From  the  point  of  view  of  clearness 
and  logic,  therefore,  there  is  every  reason  for  the  omission  proposed  by  the  Japanese 
Delegation. 

M.  KRBEC  (Czeeho-Slovakia;  speaking  in  French).  —  If  the  Report  mentions 
that  this  provision  in  Article  17  will  apply  to  the  case  referred  to  in  the  present  text, 
our  Delegation  will  second  the  Japanese  proposal. 

M.  KASAMA  (Japan;  speaking  in  French).  —  I  accept  this  proposal. 

M.  DETCEUF  (France;  speaking  in  French).  —  Allow  me  to  suggest  a  slight  change 
of  wording.  The  text  would  be  clearer  if  d'une  part  were  inserted  after  the  words 
impliquant  aucunement  and  the  words  d' autre  part  after  the  words  non  plus  (I). 

Mr.  H.  0.  MANCE  (Greot  Britain).  —  It  is  an  article  common  to  all  the  Conven- 
tions. We  cannot  change  one  without  changing  the  others.  This  alteration  might 
be  laid  before  the  Drafting  Committee. 

The  CHAIRMAN  (speaking  in  French).  —  While  thanking  M.  Detceuf  for  having 
pointed  out  this  lack  of  completeness,  the  Committee  leaves  the  decision  in  this  matter 
to  the  Drafting  Committee. 

As  regards  the  amendment,  it  is  understood  that  the  observation  of  the  Czecho- 
slovak Delegate  will  be  mentioned  in  the  Report.     If  there  is  no  objection,  therefore, 


(1)  The  words  on  the  one  hand  and  on  the  other  hand  already  exist  in  the  English  text. 
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the  proposal  of  the  Japanese  Delegation,  which  appears  to  have  the  support  of  Ihe 
Committee,  will  be  unanimously  adopted. 

This  amendment  having  been  adopted,  Article  17  with  the  amendment  of  the 
Chinese  Delegate  is  referred  to  the  Drafting  Committee. 


DISCUSSION  OF  ARTICLE  16     . 

I  will  now  read  Article  16. 

Local  Transportation. 

This  Convention  does  not  in  any  way  affect  the  right  of  carrying  out  the  local  transport  of 
passengers  and  goods  between  ports  situated  under  the  sovereignty  or  authority  of  one  and 
the  same  State. 

M.  KASAMA  (Japan;  speaking  in  French).  —  As  the  Green  Book  explains  (I), 
this  article,  dealing  with  the  question  of  reserving  cabotage,  was  the  subject  of  long 
discussions  during  the  meetings  of  the  Commission  of  Enquiry.  The  Japanese  Dele- 
cation,  faithful  to  its  convictions,  maintains  this  attitude  from  the  period  when  it  was 
unreservedly  supported  by  the  Belgian,  British,  Netherlands  and  Greek  Delegations. 
In  our  opinion,  which  I  hope  is  still  shared  by  these  delegations,  if  any  exception  what- 
ever is  to  be  allowed  upon  an  international  river — and  this  would  be  a  serious  infrin- 
gement of  the  principle  of  flag  equality  — not  only  would  the  value  of  the  present 
Convention  be  completely  destroyed,  but  the  principle  of  freedom  of  navigation  also 
would  in  consequence  be  rendered  a  mockery. 

The  Treaty  of  Versailles  makes  no  reservation  as  regards  local  transport  upon  water- 
ways declared  to  be  international,  and  I  believe  that  the  Allied  and  Associated  Powers, 
in  laying  down  the  terms  of  this  Treaty,  intended  to  base,  and  still  base,  their  views 
upon  the  same  principle  of  perfect  flag  equality  in  drawing  up  this  Convention,  which 
is  to  replace  the  Treaty  of  Peace. 

The  Japanese  proposal  is  to  omit  the  whole  of  this  article,  in  order  that  the  general 
interests  of  international  navigation  may  not  be  prejudiced.     The  Japanese  Delegation 
also  proposes  the  omission  of  Article  4,  in  order  that  the  present  Convention  may  also 
be  applied  to  local  passenger  and  goods  traffic  in  all  ports  on  waterways  of  international 
concern.     It  appears  to  me  that,  as  several  delegations  (the  Belgian,  British,  Nether- 
lands, Greek,  and  Swiss)  have  clearly  pointed  out,  such  a  provision  would  not  guar- 
antee freedom  of  navigation;  on  the  contrary,  they  would  tend  to  justify  intentions 
to  monopolise  commercial  inland  navigation  for  the  benefit  of  the  riparian  countries 
alone.     The  Treaty  of  Versailles,  as  well  as  previous  treaties,  does  not  contain  any 
restriction  in  this  respect.     The  principle  of  the  equality  of  flags,  which  is  far  more 
liberal  in  its  nature  than  the  principle  of  equal  treatment  for  riparian  and  non-riparian 
States  as  regards  local  transport  on  rivers  of  international  concern,  has  always  been 
defended  and  upheld  by  the  liberal  Powers.     It  is  even  recognised  as  a  principle  of 
international  law.     For  this  reason  our  Delegation   proposes  the  omission  of  both 
articles,  and  I  hope  that  the  Committee  will  share  our  opinion. 

M.  SCASSI  (Greece;  speaking  in  French).  —  From  the  very  beginning  of  this 
discussion,  the  Greek  Delegation  has  adopted  a  definite  attitude  with  regard  to  the 
provisions  contained  in  Articles  4  and  16  of  the  Convention.  A  statement  referring 
to  those  questions  was  read  in  plenary  session  and  distributed  to  all  the  Members  of 
the  Conference  (2). 

The  Greek  Delegation  considers  that  these  clauses  are  incompatible  with  the  prin- 
ciple of  the  Conventions  which  we  are  called  upon  to  draw  up,  incompatible  with  the 
accepted  principles  of  international  public  law  even  before  the  war,  incompatible  with 
the  letter  and  the  spirit  of  the  Covenant  of  the  League  of  Nations  and  the  provisions 
of  the  Treaty  of  Peace,  of  which  it  is  an  integral  part.     We  called  and  still  call  for 


(1)  See  p.  427. 

(2)  See  p.  11. 
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their  omission,  and  therefore  our  Delegation  espouses  the  amendment  of  the  Japanese 
Delegation.  We  do  not  conceal  from  ourselves  the  fact  that  the  integral  application 
of  the  principle  of  absolute  liberty  and  absolute  equality  of  treatment  constitutes  an 
ideal  which  unfortunately  we  cannot  hope  to  attain  at  the  first  onset  without  laying 
ourselves  open  to  the  charge  of  Utopianism.  Neither  in  this  sphere  nor  in  any  other 
is  it  possible  to  eradicate  the  past.  What  do  we  find?  That  in  the  paths  which  this 
Conference  is  endeavouring  to  follow  obstacles  are  sometimes  to  be  found,- — obstacles 
which  come  to  us  from  the  past,  and  which  we  endeavour  to  surmount,  or  before  which 
we  are  sometimes  forced  to  stop  temporarily  whilst  hoping  better  things  from  the 
future.  To  our  great  and  keen  regret,  we  are  forced  to  acquiesce  in  this  hindrance  to 
our  progress.  But  if,  in  the  past  or  in  the  present,  instead  of  obstacles  we  had  met 
with  encouragement,—  if  the  past  or  the  present  had  opened  to  us  those  ways  along 
which  we  desire  to  progress  as  far  as  possible,  it  would  be  absurd  to  stop  instead  of 
at  least  following  the  road  already  marked  out  for  us  and  perhaps  even  widening  and 
improving  it.  In  other  words,  it  is  even  possible  that  in  certain  circumstances  we 
cannot  create  and  innovate  along  the  lines  of  the  liberal  principles  which  we  all  profess. 
But,  when  there  is  no  question  of  innovation,  when  we  do  find  a  situation  which  has 
already  been  created  and  which  has  long  been  in  existence,  and  is  in  perfect  accord 
with  these  principles,  would  it  not  be  an  unheard-of  thing,  whatever  reasons  may  be 
alleged,  for  us  to  impose  any  hindrance  upon  our  progress  ?  Still  less  can  we  retrace  our 
steps.  1  agree  that  in  the  name  of  individual  interests  we  might  cry  "Halt !"  but 
I  do  not  agree  that,  in  the  name  of  these  interests,  in  an  assembly  called  together 
under  such  auspices  as  this,  we  can  possibly  "Backwards  march !"  But  this  halt  or 
volte-face  would  be  imposed  upon  us  if  we  adopted  the  reservations  proposed  in 
Articles  4  and  16  of  the  Draft  now  before  us. 

These  clauses  do  not  merely  considerably  reduce  that  freedom  of  navigation  which 
we  are  instituting  as  a  principle, — that  in  itself  is  serious  enough — but  they  even  go 
so  far  as  to  undo  what  the  past  has  done,  and  the  present  is  preserving,  in  this  respect. 
It  is  useless  to  repeat  once  again  the  history  of  the  regime  of  liberalism  proclaimed 
for  more  than  a  century  in  the  navigation  of  various  rivers,- — a  regime  which  granted 
the  right  of  cabotage  on  those  waterways  to  all  the  nations.  This  policy  was  inaug- 
urated by  the  Treaty  of  Paris  of  1814  and  that  of  Vienna  a  year  later.  When  men- 
tioning the  Treaty  of  Vienna,  I  need  hardly  tell  you  that  I  am  not  thinking  of  that 
old  diplomatic  instrument,  which  was  dead  and  buried  long  ago,  in  its  character 
as  a  political  treaty.  It  was  the  fruit  of  the  diplomacy  of  other  days;  since  then 
the  principle  and  the  methods  of  diplomacy  have  completely  changed,  so  they 
say.  I  agree,  if  only  for  the  sake  of  esprit  de  corps.  It  is  none  the  less  true  that  the 
establishment  by  this  Treaty  of  principles  intended  to  regulate  the  navigation  of  rivers 
separating  or  crossing  several  States,  is  evidence  of  great  progress  in  international  law. 
The  proof  of  this  is  that  half  a  century  later,  when  a  great  Congress,  which  could  not 
be  accused  of  being  reactionary,  especially  for  that  age,  met  in  Paris  in  1856,  at  a 
period  when  liberal  ideas  as  well  as  international  law  had  made  considerable  progress, 
these  principles  were  again  adopted  and  applied  to  another  great  river, — the  Danube. 
On  this  occasion  this  idea  was  still  further  perpetuated;  it  was  declared  that  the  prin- 
ciple— absolute  freedom  of  navigation — should  henceforth  form  part  of  the  public 
international  law  of  Europe.  Later  treaties  such  as  that  concerning  the  Congo,  which 
is  comparatively  recent,  have  extended  the  application  of  this  rule,  which  is  definitely 
admitted  in  law  on  other  waterways. 

All  these  treaties  provide  firm  ground  both  de  jure  and  de  facto.  How  can  we 
now  pretend  to  ignore  this?  As  a  result  rights  have  accrued  in  favour  of  all  nations, 
and  how  can  we  but  recognise  these  acquired  rights?  That  eminent  professor,  M.  Al- 
varez, has  maintained  that  there  can  be  no  acquired  rights  in  international  affairs. 
I  must  suppose  that  this  assertion  goes  far  beyond  the  views  held  by  our  colleague. 

M.  ALVAREZ  (Chile;  speaking  in  Erench).  —  I  will  express  my  opinion  later  on 
that  point. 

M.  SCASSI  (Greece;  speaking  in  French).  —  For,  without  entering  into  a  discussion 
of  an  economic  nature,  it  may  be  said  that  to  deny  so  absolutely  the  existence  of  rights 
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once  acquired  would  simply  lead  to  the  negation  of  all  rights.  Acquired  rights  are 
respected  by  the  law  as  the  result  of  an  elementary  sentiment  of  justice,  and  should 
not  this  same  sentiment  of  justice  inspire  those  who  draw  up  international  laws  when 
t  hoy  are  faced  with  the  acquired  rights  of  nations,  of  course  so  long  as  these  rights  are 
not  derived  from  arbitrary  treaties  dictated  by  force  (the  word  rights  should  not  be 
taken  here  in  its  true  meaning)  but  from  agreements  based  upon  the  higher  principles 
of  justice,  freedom  and  brotherhood?  Again,  does  not  the  Covenant  of  the  League 
of  Nations — in  conformity  with  the  terms  of  which  we  have  assembled  here — repeat 
almost  in  the  same  terms  and — as  a  logical  consequence — in  the  same  sense,  the  prin- 
ciples proclaimed  by  the  previous  treaties  to  which  I  have  referred?  The  Treaty  of 
Paris  of  1856  states  that  with  the  exception  of  such  Regulations  (Police,  Quarantine,  etc.) 
no  obstacle  whatever  shall  be  opposed  to  free  Navigation.  Again,  Article  23(e)  of  the 
Covenant  lays  down  that  our  Convention  should  secure  and  maintain  freedom  of  com- 
munications and  therefore  of  navigation.  Thus,  under  the  terms  of  the  Covenant  our 
task  is  to  maintain  freedom  of  navigation.  If  we  cannot  further  extend  this  freedom, 
we  must  at  least  maintain  it  within  its  present  limits.  But,  more  than  this,  have  the 
authors  of  the  Covenant  given  us  no  lead  to  guide  us  in  our  work?  They  have.  The 
authors  of  the  Covenant  are  also  the  authors  of  the  various  Treaties  of  Peace,  one 
chapter  of  which  contains  provisions  regarding  ports,  waterways  and  railways.  We 
know  that  a  Commission  was  appointed  ad  hoc  to  draft  these  provisions.  We  also 
know  that  if  this  Commission  had  had  the  time,  it  would  have  drawn  up  a  general 
convention  on  this  subject,  but  there  was  not  time,  and  the  Commission  had  to  confine 
itself  to  drafting  a  few  clauses,  in  particular  as  regards  navigation, — those  contained 
in  Articles  332  to  337  of  the  Treaty  of  Versailles  and  the  corresponding  articles  in  the 
other  treaties.  Article  338  lays  down  that  the  regime  provided  in  the  above-mentioned 
clauses  was  to  be  superseded  by  a  regime  to  be  established  in  a  Convention  on  Navi- 
gable Waterways, — the  present  one.  It  is  evident  that  Article  23(e)  of  the  Covenant 
is  intimately  bound  up  with  these  Treaty  articles,  which  were  drafted  simultaneously 
by  the  same  persons.  The  Convention  which  we  are  occupied  in  preparing  is  also 
provided  for  in  Article  23  of  the  Covenant,  as  well  as  in  Article  338  of  the  Treaty  of 
Peace.  In  the  clauses  relating  to  navigation  to  be  inserted  in  the  Treaties  of  Peace, 
the  principle  of  freedom  and  equality  of  treatment  as  regards  navigation  on  inland 
waterways  declared  to  be  international,  is  categorically  stated  without  any  restriction 
or  reserve, — in  the  words  of  Article  332,  no  distinction  being  made  to  the  detriment  of 
nationals,  property...  The  matter  could  not  be  more  explicitly  stated.  If  the  authors 
of  Article  23  of  the  Covenant,  and  of  the  articles  of  the  Treaties  of  Peace  which  form 
an  integral  whole  with  it,  intended  to  reserve  cabotage  on  waterways,  they  would  have 
been  careful  to  say  so,  as  they  have  done  for  other  questions.  Thus  Article  335  of 
the  Treaty  of  Versailles  speaks  of  the  right  of  riparian  States  to  establish  customs 
dues,  etc., — this  provision  shall  not  prevent  the  fixing  by  riparian  States  of  customs,  local 
octroi,  etc.  This  article  even  enters  into  further  details  by  referring  to  charges  for 
the  use  of  cranes,  elevators,  and  so  forth.  The  authors  of  these  provisions  of  the 
Treaties  of  Peace — in  other  words,  authors  of  the  Covenant- — would  not  have  failed 
to  insert  a  restrictive  provision  or  simple  reservation  on  the  subject  of  river  cabotage 
if  they  had  intended  to  do  so.  I  will  say  more;  it  would  have  been  imperatively 
necessary  in  such  a  case,  because  the  authors  of  these  articles  cannot  be  deemed  to 
have  been  unaware  of  the  de  jure  and  also  de  facto  situation  which  existed  when  these 
provisions  were  drafted,  and  which  had  been  in  force  for  a  long  time  on  certain  inter- 
national rivers.  They  could  not  have  been  ignorant  of  the  provisions  which  form 
part  of  international  public  law.  If  it  had  been  their  intention  to  introduce  innova- 
tions in  that  matter,  they  would  not  have  failed  to  state  their  intention  explicitly. 
I  maintain  therefore  that  the  terms  of  Article  332  of  the  Treaty  of  Peace  imply  that 
non-riparian  States  also  possess  the  right  of  carrying  on  cabotage  on  waterways.  To 
confirm  this  we  need  only  compare  the  text  of  this  article  with  that  of  the  corresponding 
provision  in  the  Treaty  of  Paris  of  1856. 

The  navigation  of  the  Danube  cannot  be  subjected  to  any  impediment  or  charge  not 
expressly  provided  for  by  the  Stipulations  contained  in  the  following  Articles...  With 
the  exception  of  such  Regulations,  no  obstacle  whatever  shall  be  opposed  to  Free  Navi- 
gation. 
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That  is  the  text  of  the  Treaty  of  Paris.  How  has  it  been  interpreted?  We  need 
not  quibble  as  to  the  meaning  of  the  text.  We  are  faced  by  a  question  upon  which 
judgment  has  already  been  passed.  It  is  in  virtue  of  this  text  that  for  nearly  seventy 
years  river  cabotage  has  been  freely  carried  on  on  the  Danube.  What  does  Article  332 
of  the  Treaty  of  Peace  say? 

On  waterways  declared  to  be  international...  nationals,  property  and  flags  of  all  Powers 
shall  be  treated  on  a  footing  of  perfect  equality,  no  distinction  being  made  to  the  detriment 
of  the  nationals,  property,  or  flag  of  any  Power  between  them  and  the  nationals,  etc...  of  the 
riparian  State  itself,  etc. 

The  inference,  the  consequence  to  be  drawn  from  a  comparison  of  these  two  texts 
is  absolutely  simple.  Which  is  the  more  explicit,  wider,  the  more  comprehensive, 
that  of  the  Treaty  of  Paris  of  1856  or  that  of  the  Treaty  of  Peace?  Undoubtedly, 
the  latter.  The  right  of  carrying  on  cabotage  was  deduced  from  the  terms  of  the  Treaty 
of  Paris,  and  cabotage  was  instituted  on  the  Danube  and  has  been  carried  on  there 
ever  since.  We  cannot  claim  that  what  has  resulted  from  the  lesser  cannot  result 
from  the  greater. 

Article  23  of  the  Covenant  and  the  corresponding  articles  of  the  Treaties  of  Peace 
constitute  the  charter  of  our  Conference.  Any  provision  which  contravened  the 
principles  and  guiding  lines  laid  down  in  it  would,  so  to  speak,  be  anti-constitutional. 
Why?  More  than  once  in  the  course  of  our  discussion — only  yesterday,  in  fact,  when 
the  rules  of  procedure  of  the  Conference  were  discussed — we  had  to  refrain  from 
taking  decisions,  although  most  of  the  delegates  considered  them  wise  and  timely, 
because  it  had  been  pointed  out  that  these  provisions  would  contravene  such  and  such 
provisions  adopted  by  the  Geneva  Assembly  or  the  Council  of  the  League  of  Nations; 
and  do  you  wish  us  to  adopt  resolutions  contravening  provisions  of  an  even  higher 
authority, — the  Covenant  of  the  League  of  Nations  and  the  Treaties  of  Peace?  The 
Greek  Delegation  for  its  part  considered  it  unnecessary  to  make  a  profession  of  faith 
at  the  beginning  of  our  meeting,  to  make  a  display  of  liberalism  and  of  the  spirit  of 
humanitarian  solidarity  in  this  Amphictyonic  Council.  We  preferred  to  prove  this 
by  our  action  alone  in  the  course  of  the  various  debates.  I  appeal  to  all  the  Members 
of  the  Conference;  whether  the  question  before  the  meeting  affects  our  own  individual 
interest  or  whether  it  only  concerns  us  from  a  general  point  of  view,  as  a  Member  of 
the  Conference  and  not  as  an  individual  State  (as,  for  example,  questions  regarding 
colonies,  of  which  Greece  does  not  possess  any),  the  Greek  Delegation  has  always  sided 
with  the  more  liberal  view.  Even  when  the  absence  of  any  particular  interest  rendered 
us,  so  to  speak,  less  competent  to  probe  into  the  questions  brought  up  for  consideration, 
our  Delegation  had  a  sure  criterion  to  guide  its  vote, — we  asked  ourselves  on  what  side 
was  there  more  freedom,  greater  equality  of  treatment,  and  we  resolutely  ranged 
ourselves  on  that  side.  We  can  therefore  arm  ourselves  with  the  authority  lent  to 
us  by  the  line  of  conduct  which  we  marked  out,  and  which  we  have  always  followed, 
in  order  to  claim  the  application  of  the  same  principle  in  matters  which  do  affect  our 
own  interests. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  -  I  thought 
that  the  Japanese  Delegation  proposed  to  add  the  following  words  as  a  second  para- 
graph to  this  article  : 

The  words  local  transport  in  the  preceding  paragraph  signify  transport  other  than  imports, 
exports  or  traffic  in  transit,  with  or  without  transhipment  from  one  vessel  to  another,  with 
or  without  unloading  on  to  a  quay,  with  or  without  warehousing  en  route. 

1  should  have  accepted  this  amendment,  but  I  cannot  accept  the  complete  omission 
of  the  article  as  the  Japanese  Delegate  has  proposed.  Having  made  this  statement, 
I  reserve  the  right  to  speak  later. 

M.  WIN1ARSKI  (Poland;  speaking  in  French).  —  As  the  Polish  Delegate  had 
proposed  an  amendment  to  Article  16,  would  this  not  be  the  time  for  some  explana- 
tions to  be  given  on  this  subject?  Our  amendment  has  the  effect  of  giving  to  Article  16 
a  meaning  radically  opposed  to  that  of  the  Japanese  proposal. 
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The  CH AI RMAN  (speaking  in  French).  —  Here  is  the  text  of  the  Polish  amendment. 

The  present  Convention  must  not  be  regarded  as  in  any  way  affecting  the  right  of  reserv- 
ing in  favour  of  its  own  or  any  other  flag,  the  carrying  out  of  the  local  transport  of  passengers 
ami  goods  between  ports  situated  under  the  sovereignty  or  authority  of  one  and  the  same 
Stair. 

Similarly,  agreements  participated  in  by  a  part  only  of  the  riparian  States  situated  on  one 
and  the  same  waterway  recognised  as  of  international  concern,  may  be  concluded  with  the 
object  of  reserving  for  the  flags  of  these  States  the  right  to  carry  out  the  local  transport  of 
passengers  and  goods  between  ports  situated  on  this  waterway  and  under  the  sovereignty 
or  authority  of  these  States. 

ML  \\  IXIARSKI  (Poland;  speaking  in  French).  —  I  should  like  to  have  the  oppor- 
tunity of  making  a  few  observations,  so  that  the  Committee  may  have  before  them 
both  aspects  of  the  problem.  I  do  not  intend  to  treat  this  question  fundamentally, 
but  1  should  like  to  say  a  few  words  in  explanation  of  my  amendment.  The  view 
which  I  maintain  is  the  exact  opposite  of  that  of  the  Japanese  Delegation. 

The  Polish  proposal  consists  of  two  parts,  the  first  of  which  adds  greater  precision 
to  the  text  of  Article  16  of  the  Green  Book.  If  I  understand  aright  a  shade  of  meaning 
in  the  French  language,  the  word  visant  (affect)  seems  to  me  to  perpetuate  the  existing 
conditions  in  regard  to  petit  cabotage.  I  refer  to  the  Green  Book  for  the  explanation 
of  this  text.  In  the  Commission  of  Enquiry  in  Paris,  we  were  not  entirely  agreed  as 
to  the  principle  of  eliminating  commercial  questions  from  the  problem  of  navigation. 
Hut  if  I  am  not  mistaken,  we  have  been  unanimous,  from  the  very  beginning  of  this 
discussion,  in  considering  the  commercial  question  as  quite  distinct  from  questions  of 
navigation.  1  interpret  the  word  visant  as  follows: — wherever  pre-war  custom  or  conven- 
tions did  not  permit  riparian  States  to  carry  on  petit  cabotage,  no  change  must  be  made. 
According  to  our  proposal,  all  riparian  States  will  begranted  the  right  to  reserve  petit 
cabotage,  evea  on  international  rivers,  on  which  pre-war  custom  or  conventions  did 
not  permit  such  reservation.  We  also  propose  the  addition  of  the  words  in  favour 
(>!  its  own  or  any  other  flag.  I  think  that  the  text  of  the  Green  Book  must  be  under- 
stood in  the  same  sense,  but  we  considered  it  desirable  to  make  the  text  more  precise. 

The  second  part  of  our  amendment  has  been  drafted  on  the  same  lines.  The  text 
which  we  propose  is  as  follows  : — 

Similarly,  agreements  participated  in  by  a  part  only  of  the  riparian  States  situated  on  one 
and  the  same  waterway  recognised  as  of  international  interest,  may  be  concluded  with  the 
object  of  reserving  for  the  flags  of  these  States  the  right  to  carry  out  the  local  transport  of 
passengers  and  goods  between  ports  situated  on  this  waterway  and  under  the  sovereignty  or 
authority  of  these  States. 

Let  us  take  as  an  example  an  international  river  which  has  several  riparian  States. 
If  a  State  can  reserve  local  transport  traffic  between  its  own  ports,  either  for  its  own 
flag  or  for  any  other,  it  is  quite  natural  that  two  riparian  States  may  agree  to  reserve 
for  their  own  flags  local  transport  traffic  between  their  ports.  This  question,  1  must 
admit,  is  to  a  certain  extent  connected  with  the  question  of  Article  4.  One  may 
regard  it  as  providing  for  an  extension  of  petit  cabotage  or  we  may  regard  it  as  a  special 
case  arising  out  of  the  general  case  provided  for  in  Article  4.  This  is  the  purport  of 
the  proposal  made  to  you  by  the  Polish  Delegation.  I  repeat  that  I  reserve  the  right 
to  speak  again  in  the  debate,—  perhaps  to-morrow.  We  wished  to  draw  a  clear  dis- 
tinction between  commercial  operations  such  as  local  transport,  and  freedom  of  navi- 
gation. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  should  like  to  reply  to  two  of  the 
points  in  the  speech  of  the  Delegate  of  Greece,  first  of  all  in  regard  to  the  rights  of 
cabotage.  The  Greek  Delegate  maintains  that  freedom  of  navigation  is  an  inter- 
national principle,  and  that  in  virtue  of  this  principle  the  right  of  reserving  cabotage 
should  not  exist. 

M.  SCASSI  (Greece;  speaking  in  French).  —  We  consider  that,  in  accordance  with 
a  universally  recognised  principle  of  international  law,  cabotage  must  not  and  should 
not  be  reserved  for  a  riparian  State. 
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M.  ALVAREZ  (Chile;  speaking  in  French).  —  The  principle  put  forward  by  the 
Delegate  of  Greece  has  never  been  admitted  in  America.  During  the  nineteenth 
century  the  States  of  America  always  reserved  this  right  of  cabotage.  I  do  not  think- 
that  these  States  would  be  disposed  to  abandon  any  part  of  their  rights  of  cabotage 
for  the  sake  of  principles  of  freedom.  Owing  to  our  geographical  situation,  the  question 
is  vital  for  us.  I  do  not  think  I  need  insist  further  on  this  subject,  but  if  there  are 
any  representatives  of  Latin  America  here  who  do  not  think  as  I  do,  I  should  be  very 
glad  to  hear  their  views.  I  now  pass  to  the  second  point  which  I  propose  to  consider. 
The  Delegate  of  Greece  states  that  I  maintained  that  international  law  knows  no 
acquired  rights.  That  is  true;  I  did  state  it,  but  I  also  reserved  the  right  to  explain 
myself,  and  1  now  propose  to  do  so  as  briefly  as  possible. 

I  must  tell  you  for  what  purpose  I  made  this  declaration  and  its  significance.  If 
we  turn  to  constitutional  law,  we  find  that  when  an  organisation  is  created,  when  the 
powers  of  the  State,  of  the  Government,  of  the  provinces  of  the  communes  are  deter- 
mined, when  it  is  decided  that  Parliament  shall  consist  of  two  Chambers,  this  orga- 
nisation is  not  immutable.  The  Constitution  may  introduce  changes,  and  no-one 
has  the  power  of  opposing  it  in  the  name  of  alleged  acquired  rights.  Let  us  suppose, 
for  example,  that  to-morrow  a  country  wishes  to  abolish  one  of  its  two  Chambers. 
Could  it  be  argued  that  because  its  political  organisation  had  hitherto  included  two 
Chambers,  the  dual  principle  must  be  retained?  Of  course  not.  A  country  is  sove- 
reign, and  when  it  considers  that  a  new  political  organisation  is  required,  it  adopts  it, 
and  no-one  has  the  right  to  prevent  it.  And  what  I  have  stated  of  constitutional  law 
applies  with  still  greater  force  to  international  law.  Can  we  possibly  admit  that  States 
which  are  constantly  striving  to  achieve  progress  in  the  principles  of  freedom  and 
equality,  which  are  necessary  for  their  social  co-existence,  are  opposed  to  any  change 
in  the  international  organisation  on  the  pretext  that  they  have  acquired  historic 
rights?  Of  course  not.  The  Delegate  of  Greece  claimed  that  if  in  the  future  com- 
plete freedom  of  navigation  were  declared  on  any  river,  the  riparian  States  might  say 
that  this  freedom  of  navigation  could  not  affect  their  rights,  and  that  they  had  acquired 
rights  on  the  river.     I  maintain  in  reply  that  this  claim  is  unacceptable. 

Again,  let  us  suppose  that  by  a  new  principle  of  international  law  it  had  been  laid 
down  that  freedom  of  navigation  no  longer  existed  on  international  rivers;  would  third 
parties  be  allowed  to  claim  the  right  of  free  navigation  on  those  rivers,  on  the  pretext 
that  they  possessed  acquired  rights?  Assuredly  not.  There  are  no  acquired  rights, 
even  for  States  whose  nationals  may  have  navigated  on  such  and  such  a  river  for 
centuries.  According  to  the  principles  of  international  law,  when  a  river  is  once  closed, 
there  are  no  acquired  rights.  It  is,  I  repeat,  in  this  sense  only  that  in  constitutional 
and  international  law  there  are  no  acquired  rights. 

M.  SCASSI  (Greece;  speaking  in  French).  —  My  remarks  have  been  misunderstand. 
I  never  maintained  that  it  was  only  in  international  law  that  the  principle  of  freedom 
of  river  navigation  was  universally  recognised.  My  claim  was  that  in  virtue  of  certain 
treaties  the  right  has  been  proclaimed  to  carry  on  cabotage  freely  on  certain  rivers, 
and  that  these  treaties  will  henceforth  form  part  of  public  international  law. 

As  regards  acquired  rights,  which  are  disputed  in  theory  by  M.  Alvarez,  I  think  there 
is  a  misunderstanding.  I  said  that  acquired  rights  must  be  respected.  I  did  not  claim 
that  nothing  in  these  acquired  rights  could  be  changed.  1  argued  from  this  that 
acquired  rights  should  not  be  trampled  under  foot.  In  actual  internal  legislation  it 
is  a  rule  that  laws  must  as  far  as  possible  respect  acquired  rights. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  Not  in  international  law. 

M.  SCASSI  (Greece;  speaking  in  French).  -  In  internal  legislation  there  is  also 
another  principle, — laws  must  not  be  retrospective.  There  are,  however,  exceptional 
cases  in  which  the  law  is  retrospective  and  others  in  which  acquired  rights  may  be 
infringed;  but  as  a  general  rule  they  must  be  respected.  What  is  the  reason  for  this 
principle,  which  is  universally  admitted  in  private  law?  It  satisfies  a  sentiment  of 
elementary  justice.  Does  not  this  sentiment  also  exist  in  international  law?  Should 
not  international  law  take  the  same  considerations  into  account? 
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M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  I  do  not  intend  to  enter 
into  a  scientific  discussion,  as  the  jurists  have  done.  My  aim  is  a  much  simpler  one. 
I  vish  first  of  all  to  know  what  is  cabotage.  I  should  also  like  to  point  out  that  the 
present  discussion  has  become  somewhat  lively  on  account  of  the  confusion  produced 
bv  this  word.  I  will  not  return  to  the  discussion  which  took  place  when  the  Green 
Book  was  drafted.  You  all  know  the  different  interpretations  which  have  been  given 
to  the  words  petit  cabotage  and  grand  cabotage.  In  the  end  cabotage  remained  unde- 
fined, and  it  is  for  this  very  reason  that  we  appear  to  be  involved  in  the  maze  of  a 
discussion  which  has  no  outlet. 

The  principle  of  freedom,  the  Covenant  and  the  Treaty  of  Versailles,  have  been 
invoked  to  prove  that  the  right  of  preserving  cabotage  should  not  be  maintained,  but 
1  propose  to  invoke  all  these  principles  to  prove  that  it  should.  In  the  first  place 
let  us  come  to  an  understanding  on  the  question  of  navigation.  Navigation  must  he 
regarded  from  the  geographical  and  also  from  the  commercial  point  of  view.  From 
the  geographical  point  of  view  it  may  be  divided  into  two  classes,  maritime  and  inland. 
Navigation  on  lakes  is  included  under  inland  navigation.  From  the  commercial  point 
of  view  navigation  serves  two  objects, — thereis  international  navigation,  for  the  purpose 
of  carrying  on  commerce  between  different  countries,  and  navigation  within  the  limits 
of  any  one  country.  According  to  generally  accepted  ideas,  cabotage  means  com- 
mercial transport  between  the  ports  of  one  and  the  same  country.  International 
navigation  is  commercial  transport  between  the  ports  of  one  country  and  those  of 
another.  That  is  a  clearly  defined  distinction.  What  are  we  seeking  here?  Freedom 
lor  international  navigation.  We  are  opening  international  navigable  waterways  to 
the  shipping  of  all  countries.  A  vessel  leaves  Japan,  for  example,  en  route  for  England. 
It  is  free  to  bring  its  goods  and  unload  at  port  A,  port  B  or  port  C  in  Brazil,  but 
according  to  the  constitutional  law  of  Brazil  it  is  not  free  to  transport  goods  from  port 
A  to  port  B  or  port  C.  On  the  other  hand,  it  may  lade  goods  from  one  of  these  ports 
and  carry  them  to  England.  That  is  what  is  called  freedom  of  navigation,  freedom 
of  commerce  between  nations. 

What  is  our  present  object?  To  throw  open  internal  commerce  to  all?  What 
we  propose  does  not  affect  freedom  of  navigation,  but  actually  opens  to  all  flags  com- 
merce between  the  ports  of  the  same  country.  It  may  well  be  imagined  that  any 
country  which  wishes  to  do  so  would  do  so,  but  it  cannot  be  compelled.  If  it  does  not, 
does  the  question  of  freedom  come  into  play?  In  no  way.  You  are  quite  free  in 
your  own  home  to  reserve  certain  things  for  yourselves.  You  open  your  house  to 
everybody,  you  allow  people  to  carry  in  or  take  away  whatever  they  like,  but  you 
reserve  the  right  to  transport  such  and  such  a  thing  which  belongs  to  you  from  one 
room  to  another. 

I  should  like  to  make  my  definition  still  more  precise  and  say  that  petit  cabotage 
is  one  thing  and  grand  cabotage  another.  In  universally  recognised  treaties,  in  texts 
which  have  been  published  and  which  are  considered  sacrosanct,  what  we  call  grand 
cabotage  is  a  totally  different  thing  from  what  you  call  petit  cabotage  and  vice  versa. 
For  example,  according  to  constitutional  Brazilian  law,  grand  cabotage  is  trade  between 
the  ports  of  the  various  Brazilian  States  within  the  limits  of  the  country.  As  you 
know,  Brazil  is  a  federation  of  20  States.  Petit  cabotage  is  trade  carried  on  between 
ports  situated  within  any  one  State.  This  theory  is  modified  by  certain  small  details, 
but  I  will  not  enter  into  these;  I  will  ask  you  to  remember  this  general  idea.  According 
to  Brazilian  constitution,  cabotage  is  reserved  for  the  Brazilian  flag,  and  Brazil  cannot 
accept  any  Convention  which  would  throw  open  trade  between  its  ports  to  all  flags. 
I  have  shown  you  that  freedom  of  navigation  has  nothing  to  do  with  freedom  of 
internal  trade.  There  is  yet  another  argument.  I  know  of  no  part  of  international 
law  which  says  that  right  to  the  free  exercise  of  this  internal  trade  is  proclaimed 
by  international  law.  What  1  know  is  that  the  Treaty  of  Versailles  and  the  Covenant 
of  Versailles  in  no  way  authorise  the  idea  of  abolishing  the  reservation  of  cabotage. 
Brazil  is  one  of  the  signatory  Powers  both  of  the  Treaty  and  of  the  Covenant.  Accord- 
ing to  her  constitution,  as  I  have  said,  cabotage  is  reserved  for  the  Brazilian  flag, 
but  how  could  Brazil  have  signed  the  Treaty  of  Versailles  if  it  had  implied  revolu- 
tionising her  constitution?  I  wish  to  urge  this  point  strongly;  Brazil  will  refuse  to 
sign  a  Convention  in  which  cabotage  is  open  to  all  flags.     Brazil  remains  faithful  to 
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the  Treaty  of  Versailles,  to  her  constitution  and  to  the  principle  of  freedom  of  inter- 
national navigation,  on  condition  that  inland  navigation  does  not  enter  into  the  ques- 
tion. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  Allow  me  to  add  a  few  obser- 
vations to  the  very  interesting  ones  which  the  Brazilian  Delegate  has  put  before  us. 

In  international  law,  by  cabotage  is  understood  the  transport  of  goods  or  passengers 
from  one  port  in  a  country  to  another  port  in  the  same  country.  According  to  Euro- 
pean international  law  petit  cabotage  is  spoken  of  when  it  is  a  question  of  ports  situated 
on  the  same  sea,  and  grand  cabotage  when  the  ports  are  situated  on  different  seas. 
Maritime  transport  from  Bordeaux  to  Marseilles  is  grand  cabotage,  from  Bordeaux  to 
Nantes  or  to  Le  Havre  is  petit  cabotage. 

M.  MOiNTARROYOS  (Brazil;  speaking  in  French).  —  That  is,  within  the  limits 
of  the  country. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  Consequently,  in  European 
international  law,  the  word  cabotage  is  only  applied  to  maritime  navigation,  and  wc 
may  therefore  clearly  say  that  it  is  a  rule  of  international  law  that  nations  have  had 
the  right  to  reserve  this  cabotage.  France  reserved  it  by  a  law  of  1795,  and  other 
nations  have  reserved  it  also.  Germany  has  also  reserved  it,  but  within  very  strict 
limits;  she  has  granted  it  to  all  who  have  granted  it  to  her,  particularly  to  the  Nether- 
lands. Our  view  indeed  is  that  it  should  be  possible  to  carry  on  cabotage  everywhere. 
I  cannot  admit  that  this  form  of  navigation  should  be  reserved  for  nationals;  if  ports 
are  opened  there  should  be  the  right  to  forward  goods  and  convey  passengers  to  any 
destination  whatever.  In  any  case  Germany  allows  the  right  to  carry  on  cabotage 
to  all  nations  which  have  granted  her  the  same  right  in  commercial  treaties. 

The  cabotage  question  with  which  we  are  dealing  here  is  quite  different.  It  is  not 
cabotage  properly  so-called,  and  I  am  glad  that  in  the  Draft  Convention  we  do  not 
speak  of  cabotage,  but  of  local  transport  between  the  ports  of  one  and  the  same  country 
or  between  the  ports  of  different  countries. 

M.  SCASSI  (Greece;  speaking  in  French).  —  We  are  in  agreement.  I  use  the  word 
cabotage,  for  the  sake  of  convenience. 

M.  SEELIGER  (Germany;  speaking  in  French).  —  As  regards  cabotage  on  rivers, 
our  opinion  may  be  different,  but  as  regards  the  high  sea,  our  conception  has  always 
been  that  cabotage  should  be  free. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  That  is  one  view. 

M.  HOSTIE  (speaking  in  French).  —  In  order  to  render  the  debate  clearer  I  should 
like  to  confirm  what  M.  Seeliger  has  said.  It  is  inaccurate  to  speak  of  cabotage  in 
connection  with  the  question  with  which  we  are  dealing.  We  are  dealing  with  the 
reservation  of  transport  traffic  between  ports  situated  on  an  international  waterway 
and  within  the  limits  of  one  and  the  same  State,  or  of  several  riparian  States  on  the 
same  waterway.  This  is  not  cabotage.  In  French  the  word  cabotage  is  only  applied 
to  maritime  navigation. 

M.  SCASSI  (Greece;  speaking  in  French).  —  As  I  have  said,  it  was  only  because 
it  was  a  convenient  word  that  I  used  the  term  cabotage.  I  am  perfectly  aware  of  the 
fact  that  this  word  is  only  used  in  French  for  maritime  navigation  and  that  we  should 
say  local  transport. 

M.  HOSTIE  (speaking  in  French).  — ■  I  will  leave  aside  the  text  of  Article  4,  which 
is  not  of  general  interest;' — it  refers  only  to  quite  exceptional  cases.  I  now 
come  to  Article  16,  which  deals  with  local  transport  between  ports  situated  on  inter- 
national waterways  within  the  limits  of  the  territory  of  one  and  the  same  State.  As 
the  Delegate  of  Greece  has  said,  it  is  undeniable  that  the  whole  tradition  of  European 
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law  tends  towards  absolute  freedom  for  local  transport.  This  tradition  wo?  affirmed 
in  the  first  place  in  the  Treaty  of  Vienna;  is  was  developed  at  Paris  in  1856  and  cul- 
minated in  the  Treaty  of  Berlin,  by  which  Europe  extended  to  vast  domains  in  Africa 
her  conception  of  absolute  freedom  of  navigation  on  international  waterways.  This 
is  the  European  theory,  which  I  think  has  never  varied.  We  see  that  the  American 
theory  is  in  sharp  contrast  with  this  European  one.  We  have  seen  in  a  concrete 
instance  a  definition  of  these  ideas,  to  which  Professor  Alvarez,  with  his  talent  and 
eminent  authority,  drew  our  attention  at  the  very  outset  of  our  work. 

Our  task  must  therefore  be  to  find  a  solution  in  the  direction  which  he  himself 
has  indicated.  This  is  the  occasion,  if  ever,  to  decide  to  refer  the  question  to  the 
Sub-Committee  on  Articles  1  and  9.  Besides,  this  Sub-Committee,  whose  labours 
are  now  well  under  way,  cannot  possibly  come  to  a  decision  if  you  do  not  furnish  it 
with  the  means  of  proposing  general  solutions  for  questions  to  which  the  distinction 
which  it  has  been  called  upon  to  examine,  may  be  applied. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  It  is  a  fundamental 
question. 

M.  HOSTIE  (speaking  in  French).  —  It  is  indeed  a  fundamental  question,  like 
that  of  Articles  1  and  9.  But  this  Sub-Committee  is  not  a  drafting  committee, — its 
task  is  to  examine  a  number  of  closely-connected  questions,  and  to  offer  you  a 
solution. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Hostie's  proposal  has  the  disad- 
vantage that  it  cuts  short  the  discussion  before  it  has  been  pressed  to  its  utmost  limits, 
but  nevertheless  I  am  of  opinion  that  it  should  be  accepted.  The  Committee  has 
specially  appointed  a  Sub-Committee  to  examine  very  carefully  the  fundamental 
articles  1  and  9.  Wisdom  now  bids  us  also  refer  the  question  under  discussion  to  this 
Sub-Committee,  which,  with  a  profound  sense  of  its  great  responsibility,  will  consider 
this  question  together  with  those  which  have  already  been  submitted  to  it,  and  which 
are  akin  to  it. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  should 
like  to  point  out  that  this  question  is  a  very  important  one  and  that  all  of  us  have  not 
expressed  our  opinions.  We  know  how  precious  time  is;  we  appreciate  the  wisdom 
of  the  Chairman,  but  we  would  beg  him  to  postpone  the  discussion  until  tomorrow, 
in  order  that  the  subject  may  be  dealt  with  thoroughly.  When  the  discussion  has 
been  completed,  we  will  not  oppose  a  reference  to  a  sub-committee,  to  which,  moreover, 
I  should  like  several  persons  to  be  added.  I  propose  that  the  general  discussion  be 
continued  before  the  matter  is  referred  to  the  Sub-Committee,  in  order  that  the  latter 
may  be  in  possession  of  all  our  views. 

Mr.  H.  0.  MANGE  (Great  Britain).  —  Allow  me  to  suggest  a  compromise  which 
I  hope  will  have  the  support  of  M.  Avramovitch.  I  propose  that  the  general  discus- 
sion be  adjourned  until  tomorrow,  but  that,  before  the  discussion  is  resumed,  the 
Sub-Committee,  if  it  considers  it  desirable  in  order  to  hasten  its  decision  with  regard 
to  the  definition,  may  exchange  views  on  the  subject.  Later,  if  after  the  general 
discussion  we  have  not  arrived  at  an  understanding  here,  we  may  refer  the  question 
to  a  sub-committee. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  In  spite 
of  my  desire  for  conciliation  I  cannot  accept  General  Mance's  proposal.  I  cannot 
allow  my  right  of  discussion  to  depend  on  the  wishes  of  a  sub-committee. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  You  can  discuss  here  later. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  am 
perfectly  aware  of  the  fact  that  I  can  discuss  the  matter  here,  and  even  at  a  plenary 
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meeting.     But  I  do  not  see  why  the  question  should  be  referred  to  a  sub-committee 
before  all  opinions  have  been  expressed. 

M.  PLANAS  SUAREZ  (Venezuela;  speaking  in  French).  —  After  having  heard 
my  eminent  colleagues  from  Chile  and  Brazil  on  the  subject  of  what  we  call  cabotage 
and  distributive  commerce.  1  should  like  to  state  that  Venezuela  has  reserved  cabo- 
tage for  the  national  flag,  and  that  therefore  I  cannot  accept  anything  contrary  to  the 
express  provisions  of  the  laws  of  my  country.  However,  on  behalf  of  the  Venezuelan 
Delegation,  I  wish  to  state  that  I  support  what  my  colleague  from  Chile  has  said. 

M.  DETCEUF  (France;  speaking  in  French).  —  I  support  M.  Avramovitch's  pro- 
posal. It  seems  to  me  essential  that  all  of  us  should  have  the  time  to  express  our 
opinions  to  the  Committee  before  the  Sub-Committee  begins  to  study  the  question. 
The  Sub-Committee  is  quite  in  a  position  to  consider  this  question  thoroughly,  because, 
as  M.  Hostie  has  said,  the  latter  is  intimately  bound  up  with  all  the  questions  that 
have  been  submitted  to  this  Sub-Committee,  but  it  cannot  do  any  useful  work  until 
it  has  learnt  the  opinion  of  the  Committee  and  knows  the  arguments  submitted  on- 
both  sides.  I  therefore  propose  that  the  question  be  placed  on  the  agenda  for  the 
next  meeting,  on  the  understanding  that  it  will  be  referred  to  the  Sub-Committee  when 
the  opinions  of  all  have  been  expressed. 

M.  SCASSI  (Greece;  speaking  in  French).  —  I  am  not  opposed  to  referring  of  the 
matter  to  a  sub-committee,  but  I  think  with  M.  Avramovitch  that  all  views  should 
first  be  expressed. 

The  CHAIRM4N  (speaking  in  French).  —  The  discussion  will  be  continued 
tomorrow. 

The  meeting  adjourned  at  8  p.m. 
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DI9CU3SION   OF   ARTICLE    16   (CONTD.)  —   REPORT   OF   SUB-COMMITTEE   ON    ARTICLE    14    — 
POSTPONEMENT   OF    DISCUSSION    OF    PREAMBLE. 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair 


DISCUSSION  OF  ARTICLE  16  (Contd.) 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  At  the  end  of  yesterday's 
meeting  the  excellent  proposal  was  made  that  Articles  4  and  16  should  be  referred 
for  consideration  to  the  Committee  which  is  already  examining  Articles  1  and  9  and 
others.  Yesterday's  discussion  was  lively  at  times;  speeches  were  made  of  a  warmth 
hitherto  unusual  in  this  assembly,  and  the  applause  with  which  they  were  greeted  on 
both  sides  showed  how  high  feeling  was  running  in  the  Committee.  The  application 
of  the  principle  of  reference  to  a  sub-Committee  would  have  been  desirable,  as  it  has 
hitherto  produced  tangible  results  for  the  other  articles  which  we  have  discussed. 
It  was  suggested  that  the  question  should  be  brought  up  again  in  the  General  Con- 
ference, in  order  that  each  Delegate  might  express  his  views, — in  order  that  each 
should,  as  it  were,  search  his  conscience  in  public.  It  is  for  this  reason  that  I  am 
speaking  now. 

I  think  that  the  Conference  has  arrived  at  a  dangerous  turn  of  the  road.  The 
situation  is  serious.  We  see  two  tendencies  taking  shape, — we  perceive  them  at  every 
step  of  our  labours.  On  the  one  hand  there  is  the  tendency  of  certain  States  to  uphold 
more  liberal  ideas,  on  the  basis  of  their  idealist  conceptions.  On  the  other  hand  there 
is  the  tendency  of  States  which  uphold  less  liberal  ideas  and  which  place  in  the  fore- 
front the  defence  of  their  national  interests.  The  situation  is  serious,  because  during 
this  discussion  we  have  seen  ranged  under  the  banner  of  the  States  of  Latin  America 
certain  European  States  whose  interests  may  not  be  the  same  as  those  of  South  Amer- 
ica. I  will  not  enter  into  a  discussion  of  the  principles  enunciated  yesterday  by 
M.  Alvarez.  Layman  as  I  am  in  these  questions  of  law,  I  have  no  wish  to  venture 
into  the  thick  of  a  general  discussion  in  which  I  should  certainly  singe  my  wings.  1 
am  guided  only  by  my  common-sense,  and  I  hope  Professor  Alvarez  will  pardon  me 
for  putting  before  him  these  observations. 

We  have  spoken  of  public  law,  constitutional  law  and  international  law.  As 
regards  the  first  two,  in  constitutional  countries  Parliaments  make  and  unmake  laws 
and  constitutions,  but  we  are  not  concerned  with  them  here.  International  law,  on 
the  other  hand,  is  based  largely  on  international  usage,  and  further,  it  depends  on 
treaties  concluded  between  States.  Here  it  is  not  national  political  parties  which 
are  taking  part,  but  the  peoples  themselves.  At  this  moment  I  cannot,  without  some 
emotion,  help  drawing  the  attention  of  the  meeting  to  the  difficulty  of  questions 
concerning  international  treaties. 

In  1914,  when  we  Belgians  made  a  stand — I  hope  you  will  pardon  this  digression— 
against  the  most  formidable  military  organisation  which  has  ever  existed  in  the  world, 
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and  when  Great  Britain  entered  the  war  on  our  side,  it  was  precisely  in  order  to 
secure  respect  for  a  treaty  which  certain  persons  had  called  a  scrap  of  paper,  but  I 
have  no  wish  to  dwell  upon  these  questions.  Peace  to  our  dead!  Peace  to  our 
enemies  of  yesterday!  We  have  not  come  here  to  call  up  the  past,  we  have  come 
here  to  prepare  the  work  of  peace — the  work  of  the  future. 

I  spoke  of  the  States  of  South  America.  My  colleague  and  friend,  M.  Montarroyos, 
made  one  statement  which  impressed  me  very  considerably;  he  said  that  under  the 
constitution  of  his  country,  Brazil,  local  transport  was  reserved  for  nationals.  My 
knowledge  of  the  political  history  of  the  American  peoples  is  very  incomplete,  but  I 
imagine  that  when  a  provision  of  this  kind  was  considered  worthy  to  be  inscribed 
in  the  constitution  of  a  country,  it  was  not  exclusively  a  question  of  economic  inter- 
ests, which  may  vary  according  to  time  and  circumstances,  but  probably  of  weighty 
political  interests.  I  imagine  the  States  of  South  America  to  consist  of  immense 
territories,  certain  parts  of  which  have  not  yet  been  explored,  and  I  tell  myself  that 
if  these  States  authorise  foreigners  to  establish  navigation  services  within  their  terri- 
tories, these  foreigners  would  be  open  to  the  temptation  to  act  as  "conquistadores", 
because  all  the  States  of  America  were  created  as  a  result  of  conquests  in  past  centuries, 
and  perhaps  at  the  time  when  the  constitutions  were  drawn  up,  there  was  still  reason 
to  fear  foreign  incursion.  As  regards  European  States,  the  situation  does  not  appear 
to  be  the  same.  Here  economic  interests,  and  economic  interests  alone,  do  come  into 
play.  Is  this  Conference,  which  is  assembled  to  prepare  a  work  of  progress,  to  declare 
bluntly  that  it  will  not  take  a  step  forward?  Will  those  delegates  who  defend  the 
principles  to  wdiich  I  am  myself  opposed,  not  utter  a  single  word  in  order  to  afford  a 
glimpse  of  a  more  liberal  system  in  the  future? 

Allow  me  once  more  to  allude  to  my  country,  and  do  not  think  that  I  do  so  out  of 
vanity.  From  the  point  of  view  of  land  and  population,  Belgium  is  one  of  the  smallest 
States  represented  at  this  Conference.  Before  the  war,  she  had  reached  the  fifth 
place  among  the  economic  Powers  of  the  world.  I  say  this  with  pride,  but  I  say  it 
above  all  to  draw  the  attention  of  certain  States,  both  of  Latin  America  and  of  Europe, 
to  the  reasons  which  caused  this  economic  development  which  may  be  described  as 
prodigious.  Do  not  forget  that  whenever  a  monopoly  is  given  by  a  State  to  certain 
of  its  nationals — for  example,  a  monopoly  of  local  transport — the  advantages  of  this 
provision  do  not  accrue  to  the  country  itself,  considered  as  an  entity, — they  go  chiefly 
to  the  holders  of  the  monopoly.  When  the  transport  of  goods  from  one  point  in  a 
State  to  another  is  carried  on  only  under  the  flag  of  that  State,  universal  competition 
is  removed,  and  as  a  result,  much  higher  freight  rates  are  charged  than  those  which 
result  from  a  regime  of  free  competition.  Who  benefits  by  this  artificial  increase  of 
freight  rates?  The  shipowner  or  the  company  which  holds  the  monopoly.  Who 
suffers  by  it?  The  peoples  themselves,  who  have  to  pay  higher  prices  for  goods  than 
if  trade  were  perfectly  free.  Before  the  war,  Germany  possessed  the  greatest  length 
of  railways  in  Europe  in  comparison  with  her  superficial  area, — she  possessed  12  kilo- 
metres of  track  her  TOO  square  kilometres.  In  Belgium  we  possessed  22 — almost 
double— not  to  speak  of  numerous  waterways  which  we  possess  besides.  It  is  owing 
to  this  development  of  our  means  of  communication,  and  thanks  above  all  to  the  regime 
of  freedom  which  we  introduced  into  our  law  system,  that  we  have  progressed  so 
rapidly  in  the  path  of  civilisation,  and  in  that  of  commerce  and  industry.  1  beg, — 
I  will  not  say  my  opponents, — but  those  who  do  not  share  all  our  ideas  on  this  subject, 
to  reflect  on  this. 

I  will  not  dwell  further  on  this  point, — I  know  how  precious  are  the  moments  of 
this  Conference,  but  I  ask  you  to  give  practical  proof  of  conciliation.  We  are  all 
obliged  to  make  concessions, — we  have  done  nothing  else  since  the  beginning  of  this 
Conference.  Let  us  then  try,  before  we  separate,  to  pass  a  convention  which  can  be 
accepted  by  all.  We  must  not,  as  a  result  of  irreducible  claims,  incur  the  risk  of  not 
obtaining  the  two-thirds  majority  which  is  necessary  for  the  final  vote.  From  the 
depth  of  my  heart,  I  beg  those  who  are  not  partisans  of  the  liberal  ideas  which  I  am 
championing  to  utter  one  word  which  will  allow  us  to  hope  that  in  the  future — in  a 
later  Convention  if  we  cannot  realise  it  in  this  one — we  shall  succeed  in  establishing 
a  more  liberal  regime.  Do  not  be  obdurate;  remember  that  humanity  must  not  march 
backwards,  but  forwards  in  the  path  of  progress. 
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M.  WIN]  \RSKI  (Poland;  speaking  in  French).  —  The  Delegate  of  Greece  spoke 
yesterday  of  the  principles  of  European  law  as  regards  local  transport,  and  M.  llostio 
showed  us  that  the  principles  of  public  law  in  America  are  radically  opposed  to  those 
ol  European  public  law  on  this  subject.  Others,  more  competent  than  myself,  can 
make  the  necessary  corrections,  but,  if  you  will  allow  me,  I  will  make  some  short 
observations  on  the  point. 

The  truth  is  this : — Either  European  public  law  is  similar  to  American  public  law, 
or,  if  it  contains  elements  which  are  opposed  to  it,  they  have  always  been  disputed. 
The  French  Revolution  decreed  that  navigation  and  the  right  of  passage  should  be 
free  on  the  Scheldt  for  riparian  States,  and  that  access  to  the  sea  should  be  free  for 
laud-locked  States.  The  Treaty  of  Paris  of  1814  is  silent  on  the  subject  of  local 
transport,  as  is  the  Treaty  of  Vienna  of  1815,  but  we  possess  evidence  which  enables 
lis  to  place  a  definite  interpretation  on  that  silence. 

When  the  Delegate  of  Great  Britain  moved  the  withdrawal  of  the  amendment  of 
the  Delegate  of  Prussia,  Baron  Humboldt,  the  Commission  decided  to  retain  the  word- 
ing proposed  by  the  Prussian  Delegate.  This  is  noted  in  the  Minutes  (March  3rd, 
1815)  as  follows  :— 

But  the  other  members  of  the  Commission  were  of  opinion  that  the  amendment 
should  not  be  put  in,  as  the  text  of  Baron  Humboldt  did  not  appear  to  depart  from 
the  terms  of  the  Treaty  of  Paris,  the  sole  object  of  which  was  to  free  navigation  from 
the  hindrances  which  might  be  caused  by  a  dispute  between  riparian  States,  and  not 
to  give  any  subject  of  a  non-riparian  State  a  right  of  navigation  which  would  be  equal 
to  that  of  the  subjects  of  the  riparian  States  and  which  would  not  entail  any  reciprocity. 

Such  was  the  exact  position  adopted  by  the  Congress  of  Vienna  as  regards  rights 
of  non-riparians,  that  is  to  say,  rights  of  local  transport. 

Let  us  now  see  the  practical  effect  of  the  Treaty  of  Vienna.  This  is  of  great  impor- 
tance for  us,  because  those  who  founded  this  practice  represented  the  living  tradition 
of  the  Congress  of  Vienna.  The  Elbe  Navigation  Act  of  June  23rd,  1821  reserved 
local  transport  for  nationals,  and  transport  between  riparian  States  for  the  riparians 
themselves.  The  Weser  Navigation  Act  of  September  10th,  1823  reproduces  the 
same  terms.  I  need  not  speak  of  the  Rhine  in  this  place.  As  regards  the  Danube, 
freedom  to  carry  on  local  transport  was  authorised  for  the  maritime  sectors  of  that  river 
in  pursuance  of  various  treaties  with  Turkey;  but  on  December  2nd,  1851,  a  treaty 
was  concluded  between  Austria  and  Bavaria  in  which  these  two  riparian  States  reserved 
local  transport  for  themselves.  The  Treaty  of  Paris  of  1856,  which  has  been  cited 
here  in  support  of  the  opposite  claim,  is  silent  on  the  subject  of  local  transport.  As 
this  Treaty  of  Paris  is  comparatively  recent,  allow  me  to  read  Article  15  : — 

The  Act  of  the  Congress  of  Vienna  having  established  the  principles  intended  to  regulate 
the  Navigation  of  Rivers  which  separate  or  traverse  different  States,  the  Contracting  Powers 
stipulate  among  themselves  that  those  principles  shall  in  future  be  equally  applied  to  the 
Danube  and  its  Mouths.  They  declare  that  its  arrangement  henceforth  forms  a  part  of  the 
Public  Law  of  Europe,  and  take  it  under  their  Guarantee. 


In  1857,  in  execution  of  the  Treaty  of  Paris,  the  Delegates  of  the  riparian  States 
assembled  and  dr^w  up  a  Navigation  Act,  Article  8  of  which  reserves  local  transport 
for  the  riparians  of  the  Danube.  The  signatory  Powers  of  the  Treaty  of  Paris  of  1856, 
who  had  only  to  take-  note  of  this  Navigation  Act  concluded  by  the  riparians,  refused 
to  do  so,  because  the  Delegate  of  Great  Britain  opposed  the  reservation  of  local  trans- 
port, on  the  ground  that  this  reservation  was  contrary  to  Articles  15  and  16  of  the 
Treaty  of  Paris,  and  that  the  right  of  local  transport  could  not  be  abolished  wherever 
it  already  existed.  Under  the  terms  of  the  Annex  to  the  Treaty  of  London  of  1883, 
the  right  of  reserving  local  transport  was  abolished,  but,  as  you  are  aware,  all  the 
States  did  not  accede  to  this  treaty,  in  particular  Roumania,  who  was  opposed  to  the 
adoption  of  this  provision. 

What  was  said  yesterday  does  not  concord  with  actual  practice.  The  interpre- 
tation allowing  all  flags  to  carry  on  local  transport  has  been  disputed.  There  is  only 
one  treaty  which  proclaims  transport  to  be  open  to  every  nation, — the  Treaty  of  the 
Berlin  Conference  of  February  26th,  1885,  relating  io  the  Congo.     This  treaty  lays 
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down  that  all  flags  may  undertake  any  kind  of  transport  and  carry  on  both  coasting 
trade  and  river  transport.  This  is  the  only  explicit  general  provision  to  this  effect 
in  the  whole  of  public  law.  I  think  therefore  that  it  would  be  at  least  dangerous  for 
us  to  try  here  to  contravene  the  principles  both  of  America  and  Europe. 

M.  HOST1E  (speaking  in  French).  —  I  wish  to  reply  at  once  to  one  word  which 
M.  Winiarski  uttered.  1  do  not  wish  to  return  again  to  the  past  and  refute  his  histor- 
ical statement  in  detail,  but  there  is  a  solemn  act  of  quite  recent  date  which  expressly 
confirms  European  law  in  this  matter, — the  Treaty  of  Peace  of  Versailles,  which  applies 
to  the  Rhine,  the  Elbe,  the  Oder,  the  Danube  and  their  tributaries — and  the  same 
applies  to  the  other  waterways  which  by  subsequent  treaties  have  been  given  the 
same  standing  as  these  rivers — a  regime  of  absolute  freedom,  without  expressing  any 
reservation  as  regards  local  transport,  except  for  temporary  provisions  which  are 
subject  to  revision  and  are  applicable  only  to  certain  particular  flags. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  regret  that  M.  Hostie  persists 
in  raising  the  question  of  the  Treaty  of  Peace,  which  is  a  very  thorny  subject;  but  since 
it  has  been  mentioned,  I  must  explain  that  the  Treaty  of  Peace  establishes  unilateral 
obligations;  that  the  terms  which  establish  these  obligations  must  in  the  future  give 
place  to  the  general  convention  which  it  is  our  task  to  draw  up  here;  that  in  doing 
so  we  are  in  no  way  bound  by  the  provisions  of  the  Treaty  of  Peace,  and  that  if  it 
should  happen  that  this  convention  cannot  be  established,  these  unilateral  terms 
will  lapse;  they  cannot  be  retained  until  reciprocity  is  established. 

M.  HOSTIE  (speaking  in  French).  —  I  cannot  admit  that  interpretation  of  the 
Treaty  of  Peace.  Article  332  and  the  articles  which  follow  have  been  accepted  by 
all  the  signatory  States — Poland  amongst  them — as  intended  to  form  the  basis  of  the 
General  Convention  which  we  are  now  preparing. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  should  like  to  point 
out  that  in  this  important  question  we  find  two  parties, — the  liberal  party  and  the 
other,  which  has  not  been  given  a  name, — the  party  of  opposition.  I  would  say  rather 
that  there  is  a  liberal  party  and  also  a  party  which  defends  its  liberty.  In  your  view, 
the  liberal  party  consists  of  those  who  wish  to  abolish  the  freedom  of  others,  and  we 
are  the  reactionary  party.  But  until  now  I  had  thought  that  the  liberal  party  was 
that  which  desired  the  maximum  of  freedom  for  all.  This  discussion  has  already  lasted 
for  two  days,  and  1  have  not  yet  grasped  the  grounds  on  which  the  right  in  question 
is  based.  We  have  spoken  of  acquired  rights,  of  treaties,  of  the  weal  of  humanity. 
One  alone  of  these  three  motives  would  suffice,  if  it  were  well-established.  Before 
discussing  them  in  turn  I  will  refer  to  our  task  here. 

Are  you  a  kind  of  tribunal  which  judges  between  the  rights  of  the  various  parties 
in  court?  Are  you  here  to  examine  documents,  treaties  and  any  other  instruments, 
in  order  to  ascertain  the  rights  of  some  parties  over  others?  If  you  are,  then  we 
must  have  someone  to  hear  us  and  give  a  casting  vote.  I  consider  that  this  Conference 
has  met  here  in  an  endeavour  to  discover  the  best  system  to  ensure  the  welfare  of  the 
peoples.  You  are  called  upon  to  determine  exactly  where  the  wall  is  to  be  erected 
which  divides  the  freedom  of  each  from  that  of  his  neighbour.  The  term  freedom 
has,  as  you  know,  a  very  wide  meaning,  and  is  often  used  to  cloak  tyranny.  At  bottom 
it  means  simply  the  right  to  do  anything  which  does  not  interfere  with  the  freedom 
of  others.  We  move  in  a  cell  which  is  limited  only  by  the  walls  of  our  neighbour's  cell. 
When  we  speak  of  increasing  the  freedom  of  one  person  we  must  see  that  that  does 
not  prejudice  the  freedom  of  another.  It  is  only  when  freedom  is  won  from  nature 
that  the  general  freedom  of  humanity  is  increased. 

Having  laid  down  these  principles,  I  should  like  to  say  that  when  we  came  here 
we  did  not  think  that  we  had  come  to  defend  a  suit;  otherwise  we  should  have  brought 
with  us  all  the  papers  and  documents  in  support  of  our  claim.  We  thought,  on  the 
contrary,  that  the  terrible  war  which  has  taken  place  had  abolished  all  injustice. 
We  do  not  say  that  treaties  have  become  scraps  of  paper,  but  that  they  have  established 
rights,  and  that  the  mission  of  the  League  of  Nations  is  to  secure  respect  for  these. 
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Thai  is  the  part  which  you  have  to  play.  You  have  not  to  ascertain  that  certain 
parties  have  rights  over  others.  We  have  just  seen  a  king  compelled  to  leave  his 
capital  in  spite  of  the  indisputable  rights  which  he  possessed.  No-one  dared  to  speak 
of  the  acquired  rights  of  this  citizen  obliged  to  leave  his  capital.  Why?  Because 
after  a  frightful  war  it  was  thought,  rightly  or  wrongly,  that  acts  of  injustice  had  been 
committed.  But,  if  you  accept  acquired  rights,  you  should  begin  by  dismembering 
Houinania  and  Czecho-Slovakia.  We  do  not  dispute  the  fact  that  for  centuries  Tran- 
sylvania has  been  under  domination  of  other  peoples.  If  we  were  to  speak  of  acquired 
rights,  France  would  have  to  reopen  the  question  of  Alsace-Lorraine. 

It  has  been  said  that  freedom  of  local  transport  is  not  inscribed  in  any  treaty,  and 
that  consequently,  as  it  is  nowhere  written  that  local  transport  is  reserved,  then  it  is 
not  reserved.  Therefore,  as  no  treaty  states  that  Roumania  has  the  right  to  prevent 
entry  into  her  territory  without  a  passport,  Roumania  does  not  possess  that  right. 
In  reality,  countries  have  the  right  of  sovereignty  over  their  own  territory,  and  in 
spite  of  freedom  of  navigation  this  right  of  sovereignty  remains  intact.  If  our  efforts 
here  fail  freedom  of  navigation  would  not  exist,  but  the  right  of  sovereignty  of  the 
State  would  remain. 

It  has  also  been  said  that  if  freedom  of  navigation  is  assured  it  follows  that  freedom 
of  local  transport  is  also.     We  must  examine  this  more  closely. 

The  internal  transport  of  a  country — in  Europe  at  least — is  the  subject  of  a  mono- 
poly as  far  as  railways  are  concerned.  In  Europe  no-one  has  the  right  to  build  rail- 
ways without  State  authorisation.  In  America  freedom  to  build  has  existed  for  a 
long  time.  What  is  the  reason  for  this  absence  of  freedom  in  Europe?  It  is  that  the 
railway  industry  is  not  like  other  industries.  Each  industry  forms  part  of  a  long  chain 
of  other  industries,  beginning  with  raw  materials  and  ending  with  the  manufactured 
article.  But  the  manufactured  article  of  one  industry  is  very  often  the  raw  material 
of  another.  The  transport  industry,  however,  is  different;  it  is  the  one  which  connects 
all  the  links  in  the  chain.  Between  any  two  industries  there  must  also  be  transport. 
1  should  like  to  dwell  upon  this  point,  in  order  to  show  you  that  transport  is  the  industry 
par  excellence, — it  is  the  industry  through  which  the  production  of  the  country  can 
be  influenced.  In  order  to  make  this  clear.  1  should  like  to  put  before  you  a  small 
problem  regarding  railway  tariff  classification.  By  what  right  are  different  t  ariffs  fixed 
for  different  classes  of  goods?  It  costs  no  more  to  transport  a  ton  of  iron  than  a  ton 
of  ballast.  Why  should  the  carrier  have  the  right  to  ask  whoever  gets  into  his  cart  : 
"What  are  you  carrying  in  your  sack?"  Because  this  is  the  application  of  a  royal  right 
to  encourage  an  impoverished  industry  by  placing  it  upon  the  back  of  a  prosperous 
one.  You  will  see  then  that  the  transport  industry  is  an  industry  through  which  it 
is  possible  to  control  the  whole  activity  of  a  country.  It  i^  by  manipulating  tariffs 
that  one  side  can  be  favoured  at  the  expense  of  another.  This  is  so  true  that,  even 
in  countries  where  railways  are  operated  by  private  companies,  the  State  gives  the 
companies  this  royal  right.  There  exists  to-day  a  new  transport  industry, — aviation. 
Just  as  the  transport  of  an  article  from  one  point  to  another  within  one  and  the  same 
country  used  to  be  effected  by  a  land-route,  it  is  now  becoming  possible  to  effect  the 
same  transport  by  air-route.  Do  you  now  intend  to  claim,  in  virtue  of  the  principle 
of  freedom  of  local  transport  on  international  rivers,  that  a  similar  freedom  of  local 
transport  by  air  may  be  enjoyed  on  air-routes,  which  after  all  are  the  equivalent  of 
water- routes ?  You  will  resist  the  spirit  of  freedom  in  vain,  and  your  efforts  will  be 
all  the  more  fruitless  because  the  aviation  is  as  yet  comparatively  undeveloped,  and 
when  the  Conference  which  will  deal  with  this  question  meets,  the  spirit  of  liberalism 
will  have  made  greater  progress.  If,  therefore,  you  are  so  liberal  to-day,  you  will 
be  still  more  liberal  to-morrow,  and  where  shall  we  end? 

Let  us  look  at  the  matter  from  the  point  of  view  of  those  poor  and  retrograde 
countries  which  I  am  defending,  those  countries  which,  it  appears,  are  opposed  to  the 
complete  achievement  of  the  work  of  this  Conference.  I  confess  that  I  desire  this, 
but  on  one  condition,  namely,  that  there  shall  be  neither  conquerors  or  conquered: 
otherwise  I  should  never  have  come  here  at  all.  If  I  had  had  to  leave  on  the  field  of 
battle  all  my  country's  interests,  I  had  better  have  stayed  at  home  in  the  certainly 
that  you  would  have  taken  everything  without  us.  But  the  other  side  of  the  question 
arises.     The  representative  of  Belgium  has  shown  us  the  state  of  prosperity  to  which 
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his  country  has  attained  thanks  to  absolute  freedom.  This  is  certainly  a  tempting 
example  for  other  countries,  and  we  should  be  inclined  perhaps  not  to  let  it  be  imposed 
upon  us  but  to  imitate  it  in  so  far  as  it  conforms  to  our  own  interests.  The  represen- 
tative of  Belgium  has  cited  the  experience  of  his  own  country,  and  has  said  :  "Do  as 
I  do,  and  you  will  profit  by  it",  and  I  may  tell  you  that  1  prefer  this  language  to  that 
of  acquired  rights.  But  I  am  a  little  disappointed.  Acquired  rights  do  not  make  for 
the  happiness  of  those  over  whom  they  have  been  acquired.  We  must  not  speak 
of  imposing  happiness,  because  happiness  imposes  itself.  I  cannot  therefore  reconcile 
these  two  things, — acquired  rights  and  happiness. 

Is  the  task  of  the  Conference  to  ascertain  what  are  acquired  rights?  M.  Winiarski 
has  said  that  these  acquired  rights  do  not  exist,  because  they  are  not  expressly  men- 
tioned, and  have  only  been  brought  upon  the  scene  by  deduction.  I  am  the  more 
pleased  to  hear  of  this  theory,  because  I  wished  to  give  a  favourable  reply  to  the  Bel- 
gian Delegate,  who  has  shown  us  that  this  method  of  discussion  is  really  the  best. 
We  are  here  to  discuss  and  convince,  and  not  to  enforce  obedience  with  the  help  of 
a  treaty;  we  are  here  to  show  that  what  we  are  inscribing  in  the  Convention  is  in  the 
common  interest,  but  we  are  not  here  to  coerce.  If  we  were,  you  would  not  need  our 
signatures;  if  you  have  made  me  the  subject  of  a  deal,  you  have  no  need  of  a  second 
signature  to  clinch  the  matter. 

Belgium  is  an  admirable  country  from  the  point  of  view  of  economic  progress. 
This  progress  is  entirely  due  to  the  valiant  and  laborious  efforts  and  the  wits  of  her 
inhabitants  rather  than  to  her  soil.  As  a  matter  of  fact  it  is  a  flat  country,  ill-endowed 
by  nature.  In  Belgium,  wealth  is  the  result  of  the  labour  of  the  inhabitants  and  of 
their  industry,  rather  than  of  the  gift  of  nature,  as  in  Roumania,  for  example,  where 
this  wealth  overflows  in  every  field,  arid  a  little  digging  is  all  that  is  necessary  in  order 
to  obtain  it.  I  have  visited  Belgium,  I  have  lived  there,  and  I  have  only  one  word 
to  say  :  If  Belgium  had  been  situated  within  the  confines  of  the  Musulman  Empire, 
and  if  she  had  been  incessantly  ravaged  by  Turkish  armies,  I  do  not  think  she  would 
be  where  she  is  now.  Even  to-day  we  are  still  defending  ourselves  against  the  invader, 
and  we  are  spending  our  money  to  guard  the  frontiers  of  Europe  instead  of  attending 
to  our  own  affairs.  I  say  this,  not  because  I  do  not  admire  the  policy  of  Belgium, 
but  in  order  to  show  what  a  difference  there  is  between  that  country  and  ourselves, 
and  in  order  to  explain  why  we  are  somewhat  more  reactionary. 

1  will  return  to  my  point.  Local  transport  is  a  form  of  internal  transport;  it  is 
a  method  of  conveying  an  article  from  one  point  to  another,  and  from  this  point  of 
view  it  is  immaterial  whether  the  transport  is  effected  by  waterway,  land  or  sea.  Of 
course  we  ourselves  had  recourse  to  foreign  help  in  order  to  proceed  more  quickly, 
since  we  wished  to  carry  out  what  we  ourselves  found  impossible  to  achieve.  Fifty 
years  ago  there  was  not  a  single  kilometre  of  railway  in  Roumania,  nor  was  there  a 
single  engineer  capable  of  constructing  a  railway,  and  we  had  recourse  to  the  Germans. 
We  applied  to  the  Austrians,  and  they  formed  a  shipping  company  to  navigate  between 
our  ports.  What  does  that  prove?  It  proves  precisely  that  we  realised  that  we  were 
not  capable  of  doing  by  ourselves  certain  things  which  were  essential  for  our  country. 
But  does  this  mean  that  we  contracted  an  obligation,  which  would  last  as  long  as  the 
world  existed,  to  have  those  things  done  by  foreigners  which  we  could  not  do  ourselves? 
When  we  ask  you  for  the  right  to  reserve  local  transport  for  national  shipping,  we 
do  not  mean  that  we  intend  to  create  a  national  merchant  fleet  ourselves,  that  we 
do  not  intend  to  give  away  the  right  of  local  transport  for  a  limited  time  through  the 
medium  of  a  private  concession.  As  regards  aviation,  we  are  at  the  present  moment 
in  process  of  granting  a  concession  to  a  French  company,  but  we  have  not  said  that 
so  long  as  the  world  exists  the  French  shall  have  the  right  to  conduct  aerial  transport 
in  Roumania.  A  concession  for  a  limited  time  is  one  thing,  an  acquired  right  is  ano- 
ther. We  did  not  sign  the  treaty  of  1815, — at  that  time  we  did  not  even  exist;  and  now 
it  is  desired  to  impose  upon  us  the  rights  acquired  by  a  third  party.  We  went  to 
war  to  combat  acquired  rights.  Here,  in  this  Conference,  we  cannot  invoke  similar 
reasons.  We  have  been  freely  called  into  an  assembly,  the  liberal  spirit  of  which  we 
admire;  we  have  never  been  prevented  from  saying  our  say.  We  have  been  allowed 
to  use  time  which  was  precious  for  everybody  to  defend  the  interests  of  our  country. 
This  Conference  is  indeed  a  liberal  one,  and  it  is  before  this  liberal  Conference  that  we 
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oome  and  lay  the  problem,  with  the  words  :— Do  not  impose  upon  us  rules  which  we 
cannot  accept.  My  reply  to  the  Belgian  Delegate  is  :— Wait  and  see  what  the  future 
will  bring  forth !  We  will  begin  by  granting  the  right  of  local  transport  to  foreigners, 
perhaps  in  the  shape  of  a  concession;  then,  when  we  have  passed  a  certain  number 
of  years  of  tranquillity,  when  we  are,  1  will  not  say  in  the  same  state  such  as  that  of 
Belgium,  because  I  cannot  hope  to  live  long  enough  to  see  it... 

M.  P1ERRARD  (Belgium;  speaking  in  French).  —  I  only  hope  you  will. 

M.  PER1ETZEANO  (Roumania;  speaking  in  French).  —  Thank  you.  We  must 
take  into  consideration  the  work  which  Roumania  must  do  to  reach  the  same  level 
as  Belgium.  We  have  fought  for  centuries.  You  have  visited  Spain.  You  have 
seen  her  magnificent  cathedrals  and  her  spacious  monasteries.  We  have  nothing  like 
that  in  Roumania.  All  that  was  there  has  been  destroyed,  and  if  by  chance  you  were 
to  discover  a  poor  little  church  in  a  valley,  it  is  because  its  existence  was  unknown, 
otherwise  it  would  have  been  destroyed  like  the  others.  In  1915  you  have  been  speak- 
ing of  devastations;  in  Roumania  they  have  lasted  for  centuries,  and  I  am  not  sure 
that  they  will  not  continue  in  another  direction...  To  return  to  the  subject, — later, 
when  our  merchant-fleet  has  been  formed,  we  will  perhaps  reserve  to  ourselves  the 
right  of  carrying  on  local  transport. 

In  short,  I  consider  that  there  is  no  such  thing  as  acquired  rights.  The  very  reason 
for  our  presence  here  is  to  wipe  out  the  injustice  of  the  past,  regardless  of  everything. 
If  there  really  are  suits  to  be  judged,  this  must  be  done  not  here,  but  elsewhere;  this 
is  not  the  place  to  see  whether  the  Conference,  in  establishing  principles,  has  not  injured 
certain  States,  and  to  see  whether  these  States  have,  or  have  not,  any  rights  to  which 
to  lay  claim.  We  must  really  wait  a  little  while,  to  ascertain  the  results  of  our  Conven- 
tion. I  have  no  wish  to  vex  anyone,  but  I  must  warn  you  of  one  thing,  that  you  will 
obtain  much  more  from  our  country  by  reason  than  by  force. 

Progress  marches  slowly.  Let  there  be  no  mistake  about  it.  Do  you  think  that 
with  this  Conference,  with  this  Convention,  you  have  found  the  means  to  make  pro- 
gress advance  at  the  rate  of  100  kilometres  an  hour?  No,  those  who  know  what 
progress  is  are  fully  aware  of  this  fact;  progress,  I  repeat,  is  slow.  I  should  like  to 
point  out  to  the  Conference  one  thing.  If  you  withdraw  your  demand  you  will  not 
waste  much  time,  only  that  which  will  elapse  between  this  and  the  next  Conference. 
There  you  can  assert  your  rights  again.  You  may  always  call  upon  progress  to  continue 
its  forward  march.     It  cannot  possibly  be  made  to  march  back. 

We  ask  you  for  a  postponement, — for  time  to  reflect,  and  you  reply,  "No,  today, 
all  or  nothing".  If  we  grant  you  ninety  per  cent  of  what  you  ask,  will  you  ruin  all 
because  you  still  want  another  ten  per  cent?  I  will  not  now  enter  upon  a  long  and 
tedious  discussion  as  to  whether  individuals  are  better  qualified  than  the  State  to  do 
certain  things.  This  question  has  its  advocates  and  its  opponents.  I  will  only  make 
one  comment, — in  Belgium  the  railways  are  operated  by  the  State,  and  in  other  coun- 
tries by  companies.  It  follows  from  this  that  the  question  of  entrusting  the  manage- 
ment of  them  to  individuals  does  not  arise  here.  What  we  have  to  consider  is  whether 
the  sovereign  State  is  empowered  to  entrust  their  operation  to  whom  it  will.  It  may 
perhaps  hand  it  over  to  an  individual  if  it  thinks  necessary. 

And  now  I  will  not  take  up  any  more  of  your  time;  I  will  only  add  one  word  more. 
The  question  is  of  such  importance  for  Roumania  that  her  acceptance  of  the  Conven- 
tion depends  upon  it.  This  is  the  reason  why  I  have  ventured  to  speak  at  some  length. 
1  ask  you  once  more  to  allow  us  time  to  reflect.  We  will  return  to  the  subject  at  a 
later  meeting. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  The  Belgian  Delegate  has  alluded 
to  the  ideas  which  I  expressed  at  yesterday's  meeting  on  the  subject  of  acquired  rights. 
I  should  like  to  say  a  few  words  in  reply.  I  have  already  said  that  1  do  not  wish  to 
enter  upon  a  dissertation  on  this  subject,  and  I  have  tried  to  show  as  shortly  as  possible 
the  purport  of  this  expression.  The  Roumanian  Delegate  has  added  another  expla- 
nation to  mine,  and  has  defined  the  meaning  of  my  words  "international  law  knows 
no  acquired  rights".     These  words  are  not  intended  in  the  least  to  cast  doubt  upon 
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the  validity  of  rights  arising  from  treaties;  they  simply  state  that  in  international  as 
iri  constitutional  law  there  are  no  acquired  rights  when  there  is  any  question  of  alter- 
ing the  existing  political  or  international  order.  I  know  of  only  one  exception  to  this; 
il  exists  in  American  law.  The  independence  of  the  States  of  the  New  World  is  consid- 
ered by  us  as  an  ac  [uired  right,  and  it  is  acquired  in  such  a  manner  that  these  States 
cannot  lose  it  even  with  their  own  consent.  If  a  State  of  Latin  America,  for  example, 
wished  to  place  itself  under  the  protection  of  a  European  Power,  it  could  not  do  so. 
Its  independence  is  an  acquired  right.  You  will  excuse  me  from  entering  into  any 
further  explanation  of  this  subject.  The  Belgian  Delegate  has  said  that  the  Latin 
American  States  should  consent,  in  the  name  of  the  principles  of  liberty,  to  the  abo- 
lition of  the  right  to  reserve  local  transport.  Allow  me  to  say  in  the  first  place  that 
the  States  of  Latin  America,  like  the  United  States,  are  proud,  very  proud,  of  the 
spirit  of  freedom  and  fraternity  which  animates  them.  From  the  very  beginning  of 
their  independence,  they  have  formed  not  only  a  League  of  Nations,  but  a  family  of 
nations,  and  they  have  repeatedly  in  treaties  established  simple  and  liberal  principles 
which  were  then  incorporated  in  international  law.  I  repeat  that  we  are  proud  of 
being  essentially  liberal  countries  which  have  contributed  extensively  to  the  develop- 
ment of  international  law  in  the  direction  of  justice  and  freedom. 

But  the  question  of  local  water  transport,  like  many  other  political  or  economic 
questions,  is  not  a  question  of  freedom.  For  example,  could  the  States  of  Latin 
America  ask  the  monarchical  States  of  Europe,  in  the  name  of  liberty,  to  abandon 
their  system  of  government  and  adopt  the  Republican  system,  which  is  the  system 
of  freedom?  That  would  be  absurd,  but  this  is  just  as  true  of  local  transport.  It  is 
concerned  not  with  political  liberty,  but  with  the  economic  organisation  and  commer- 
cial development  of  each  country.  Our  economic  situation  and  system  of  commerce 
are  such  that  our  economic  existence  would  be  overthrown  if  we  accepted  any  modi- 
fication of  the  system  of  local  transport  at  present  in  force.  Obviously,  I  cannot 
claim  to  speak  on  behalf  of  Latin  America,  and  therefore  I  cannot  give  the  reply  for 
which  the  Belgian  Delegate  asked  me  just  now.  But  if  he  asks  my  personal  opinion, 
I  will  tell  him  frankly  :■ — I  do  not  think  that  the  States  of  Latin  America  are  prepared, 
for  the  sake  of  a  so-called  principle  of  freedom  which  is  in  no  way  connected  with 
this  question,  to  introduce  into  their  economic  system  such  revolutionary  changes  as 
could  not  fail  to  bring  the  greatest  disturbances  into  their  existence. 


M.  REINHARDT  (Austria;  speaking  in  French).  —  After  the  speeches  to  which 
we  have  listened,  brilliant  both  in  the  eloquence  of  the  speakers  and  also  in  the  intensity 
of  their  convictions,  it  is  with  a  certain  disquietude  that  I  rise,  and  I  will  confine 
myself  to  stating  my  view  in  a  few  words. 

I  regard  this  question  not  from  the  point  of  view  of  the  country  which  I  have  the 
honour  to  represent,  but  from  a  purely  objective  point  of  view  which  may  be  adopted 
by  any  country  whatever.  I  ask  myself  simply  whether  we  have  come  here  to  build 
or  to  destroy,  and  what  is  the  task  which  we  wish  to  achieve.  I  think  this  task  is  very 
clearly  set  forth  and  elaborated  in  the  principles  laid  down  by  the  Congress  of  Vienna, 
in  the  endeavour  to  extend  the  sphere  of  activity  of  international  navigation  and  to 
facilitate  that  navigation  as  far  as  possible.  The  aim  of  the  Conference  is  to  define 
this  task,  the  effects  of  which  should  be  to  enable  us  by  means  of  mutual  concessions 
to  co  isider  each  other  as  equals  in  the  matter  of  navigation.  As  Articles  4  and  16  are 
contrary  to  this  principle,  it  seems  to  me  most  logical  that  we  should  wish  to  abolish 
thein.     I  therefore  fully  support  the  proposal  of  the  Japanese  Delegation. 

M.  DE  WALTER  (Hungary;  speaking  in  French).  —  Surely  we  are  here  to  deal 
with  the  question  of  freedom  of  transit  and  communications.  I  ask  you  to  excuse  me 
from  replying  to  the  political  question  which  has  been  put  by  the  Roumanian  Dele- 
gation. 


M.  PLANAS  SUAREZ  (Venezuela;  speaking  in  French).  —  On  behalf  of  Vene- 
zuela. I  wish  to  express  my  approval  of  what  my  Chilian  colleague  has  said. 
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M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  We  also  reserve 
local  transport  for  the  national  flag,  but  we  have  signed  treaties  of  reciprocity  with 
neighbouring  countries,  the  Argentine  and  Bolivia,  and  although  the  latter  country 
has  only  one  small  port,  on  the  River  Paraguay,  we  considered  that  we  ought  to  give 
proof  of  our  attachment  to  these  great  principles  by  granting  her  the  same  navigatio 
rights  as  a  large  country.  We  consider  in  principle  that  freedom  of  local  transport 
cannot  be  grantee'  to  every  country  in  the  world,  but  the  solution  which  we  favour 
is  that  which  grants  the  greatest  possible  facilities  for  navigation. 


M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  have 
beci  struck  by  the  asperity  of  the  discussion  which  took  place  yesterday  evening  and 
is  continuing  to-day.  We  might  be  thought  to  be  on  a  battlefield,  in  which  the  object 
of  the  struggle  was  to  set  up  acquired  rights  over  justice  and  equity. 

If  the  Committee  will  allow  me,.  I  will  reply  briefly  to  certain  delegates.  My 
remarks  will  be  very  short,  and  1  will  endeavour  not  to  try  your  patience,  but  I  reserve 
the  right  to  speak  again  in  due  course  in  plenary  session.  I  shall  in  fact  be  obliged 
to  speak  several  times,  and  I  regret  this,  knowing  as  I  do  that  plenary  meetings  should 
wear  an  aspect  of  unanimity  and  agreement. 

The  Delegate  of  Greece  has  spoken  of  customs  which  have  been  observed  for  a  very 
long  time  and  which  are  incompatible  with  the  principles  of  the  Treaty  of  1814  and 
the  Treaty  of  Vienna,  which  both  create  a  de  jure  and  a  de  facto  situation.  He  then 
quotes  the  Covenant,  which  is  bound  up  with  the  Treaty  of  Versailles,  since  the  two 
instruments  were  drawn  up  by  the  same  authors,  and  he  concludes  from  this  that  the 
freedom  of  navigation  stipulated  in  Articles  331  to  337  excludes  the  right  to  reserve 
local  transport;  therefore,  according  to  him,  all  that  forms  a  single  whole.  He  argues 
from  it  that  we  must  give  up  our  liberty,  that  is  to  say  the  right  of  self-determinatioa. 

In  support  of  his  case,  the  Greek  Delegate  also  cites  the  discussion  on  Article  5  of 
the  Scheme  of  Organisation  at  which  the  decision  taken  at  Geneva  was  recalled. 

"Just  as  we  cannot  change  the  resolutions  of  the  Geneva  Assembly",  he  says  "so 
we  cannot  here  change  what  already  exists  in  the  Covenant."  M.  Alvarez,  the  Dele- 
gate of  Chile,  and  M.  Montarroyos,  the  Delegate  of  Brazil,  have  already  replied  to  this 
at  some  length.  I  venture  to  add  another  observation.  All  the  usages  which  were 
pleaded  caused  us,  I  will  not  say  a  feeling  of  anger,  but  a  kind  of  repugnance,  because 
they  have  been  imposed  on  us  and  because  we  have  struggled  against  them.  We 
cannot   recognise  them. 

M.  Montarroyos  very  truly  remarked  that  freedom  of  navigation  must  always  be 
looked  at  from  the  point  of  view  of  freedom  of  commerce.  This  is  our  argument  too. 
I  will  venture,  by  borrowing  a  phrase  which  has  already  been  uttered  here,  to  lay 
stress  upon  the  fact  that  those  on  the  other  side  who  preach  freedom  of  commerce  are 
not  in  favour  of  freedom  itself,  but  of  freedom  for  the  commerce  which  fills  their 
pockets,  because  they  possess  the  means  of  carrying  on  commerce.  They  were  for- 
tunate enough  in  the  past  to  be  in  a  position  to  make  certain  progress,  and  they  wish 
to  profit  by  it  now. 

The  Treaty  also  has  often  been  cited.  I  once  had  occasion  to  say  that  I  regretted 
this.  1  respect  certain  things  and  certain  persons,  and  for  this  reason  I  think  we 
should  as  far  as  possible  avoid  raising  questions  which  may  cause  irritation ;  we  should 
seek  rather  to  convince  each  other.  For  this  reason,  1  cannot  support  M.  Hostie's 
view  that  our  right  to  reserve  local  transport  could  be  prejudged  by  the  Treaties  of 
Versailles,  St.  Germain  and  Trianon.  On  other  points  I  agree  with  him.  We 
greatly  appreciate  the  statement  of  the  question  by  the  Latin-American  speakers. 
These  countries  are  very  liberal  and  their  ideas  very  advanced;  1  will  go  so  far  as  to 
say  that  in  these  matters  they  are  more  competent  than  old  Europe.  M.  Hostie  spoke 
of  a  European  doctrine  of  absolute  freedom.  I  do  not  think  that  that  can  be  said  to 
be  a  doctrine.  Several  of  the  previous  speakers — in  particular  M.  Winiarski,  my 
Polish  colleague — proved  that  there  was  no  doctrine  on  this  question,  but  only  that 
there  are  certain  documents  in  which  it  has  never  been  possible  to  find  that  which  it 
is  sought  to  impose  on  us.  M.  Pierrard  told  us  that,  not  being  a  jurist,  he  relied  on 
his  common-sense  to  prove  to  us  that  his  country  owed  its  prosperity  to  freedom. 
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He  used  this  to  make  a  stirring  appeal  to  the  spirit  of  liberalism,  and  to  ask  us 
to  accept  freedom  of  local  transport  on  our  rivers. 

What  the  previous  speakers  have  said  is  so  clear  that  1  shall  not  take  long  to  prove 
that  that  which  it  is  sought  to  impose  upon  us  is  not  freedom,  but  a  kind  of  economic 
slavery.  The  statements  of  the  Delegates  of  Roumania  and  of  Latin  America,  and 
even  of  certain  European  Delegates,  are  quite  clear.  When  we  are  in  a  position  to 
compete  with  you  in  world  commerce,  they  say,  we  shall  open  our  ports  to  you.  To-day 
we  cannot  allow  you  to  do  as  you  like  in  our  little  home,  which  is  a  poor  one,  because 
if  we  allowed  you  to  enter  it,  we  do  not  know  how  much  of  it  would  remain  ours. 
M.  Reinhardt  once  again  cited  the  Treaty  of  Vienna.  For  reasons  which  the  Committee 
will  understand,  I  feel  irritated  whenever  Vienna  or  the  Treaty  of  Vienna  is  mentioned. 
The  Treaty  of  Vienna  cost  us  dear,  and  for  that  reason,  amongst  others,  we  cannot 
accept  it.  As  the  Roumanian  Delegate  said,  this  treaty  was  made  without  us  and 
against  us. 

In  conclusion,  I  should  like  to  refer  to  the  admirable  statement  made  to  the  Confe- 
rence by  our  Chairman,  M.  Adatci.  Speaking  of  the  Resolution  regarding  the  Inter- 
national Regime  for  Ports,  he  said  that  seaports  are  the  country's  eyes,  ears  and  mouth. 
If  they  are,-  -that  is  to  say,  if  they  are  essential  for  its  existence  and  cannot  be  sacrificed 
to  other  countries,  —we  say  a  fortiori  that  transport  between  the  ports  of  one  and  the 
same  State  cannot  be  handed  over  to  others. 

The  CHAIRMAN  (speaking  in  French).  —  Then  in  your  view,  M.  Avramovitch, 
the  terms  of  Article  332  of  the  Treaty  of  Versailles  do  not  apply  to  river  transport? 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Yes,  that 
is  my  view.  That  article  deals  with  freedom  of  navigation  and  applies  to  transport 
between  riparian  States,  but  not  to  local  transport.  At  the  Commission  of  Enquiry 
in  Paris,  where  I  had  the  honour  and  pleasure  of  representing  my  country,  our  view 
was  always  that,  according  to  Article  338,  a  convention  could  always  be  concluded 
treating  of  waterway  transport  in  general,  both  local  and  inter-State.  But  we  do  not 
wish  the  terms  themselves  of  the  articles  of  the  Treaty  to  be  reproduced  here. 

The  CHAIRMAN  (speaking  in  French).  —  In  your  opinion,  the  General  Convention 
with  which  we  are  dealing  is  referred  to  in  Article  338. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  What 
was  stated  in  the  Treaty  holds  good  as  a  term  of  the  Treaty,  but  that  does  not  imply 
that  the  text  of  the  Treaty  should  be  introduced  into  general  conventions.  In  any 
case  we  are  opposed  to  that. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Article  338  of  the  Treaty 
of  Versailles  seems  to  me  quite  clear.     It  reads  : — 

The  regime  set  out  in  Articles  332  to  337  above  shall  be  superseded  by  one  to  be  laid  down 
in  a  General  Convention  drawn  up  by  the  Allied  and  Associated  Powers... 

Thus,  if  we  found  in  Article  332  any  provision  whatever  referring  to  waterway 
transport,  the  present  Conference  would  be  entitled  to  substitute  for  it  whatever  pro- 
vision it  liked.  I  am  therefore  right  in  saying  that  the  Conference  has  full  freedom 
to  decide,  and  in  calling  upon  it  to  do  so. 

The  CHAIRMAN  (speaking  in  French).  —  As  was  pointed  out  yesterday,  every 
view  has  found  expression  (1),  and  the  article  has  been  referred  to  the  Sub-Committee 
on  Articles  1  and  9. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  When 
the  question  of  referring  it  to  the  Sub-Committee  was  raised  yesterday,  I  reserved  the 


(1)  There  was  also  the  following  amendment  to  Article  16,  submitted  by  the  British  Delegation  :  — 
Substitute  for  the  words  carrying  out  the  words  a  State  to  reserve  to  its  own  flag. 


—     222     — 

right  to  propose  the  subsequent  addition  of  Members  to  the  Sub-Committee.  I 
venture  to  propose  the  appointment  of  M.  Perietzeano,  Delegate  of  Roumania,  to  the 
Sub-Committee.  The  most  divergent  views  will  thus  be  represented.  I  should  also 
like  to  ask  that  this  Sub-Committee  should  not  split  up  into  smaller  Sub-Committees 
from  which  certain  delegates  would  be  excluded.  In  other  words,  I  ask  that  all  the 
Members  of  the  Sub-Committee  should  be  invited  to  be  present  at  the  discussions. 

M.  ALVAREZ  (Chile;  speaVing  in  French).  —  We  are  doing  so.  As  regards  small 
committees,  consisting  of  a  few  persons  exchanging  views  in  informal  conversation, 
the  sole  aim  of  such  committees  is  to  prepare  the  work  and  facilitate  the  task  of  the 
Sub-Committee.  We  shall  be  very  pleased  to  have  the  co-operation  of  M.  Perietzeano, 
the  Roumanian  Delegate. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  In  the  interests 
of  our  work,  1  ask  that  all  Members  of  the  Committee  who  wish  to  be  present  at  the 
meeting  of  the  Sub-Committee  and  who  wish  to  speak,  should  be  admitted. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  We  do  not  object;  Members  of  the 
Committee  have  already  come  and  we  have  welcomed  (hem. 

The  CHAIRMAN  (speaking  in  French).  —  It  is  understood  then  that  Members 
of  the  Committee  may  if  necessary  be  admitted  to  meetings  of  Sub-Committees. 


REPORT  OF  SUB-COMMITTEE  ON  ARTICLE  14 

The  CHA1 RMAN  (speaking  in  French).  —  As  you  know,  we  reserved  Article  14, 
and  a  new  text  was  to  be  submitted  to  us  by  a  Sub-Committee  (1). 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  The  text  which 
has  been  drawn  up  by  the  Sub-Committee,  and  which  satisfies  all  views,  reads  as 
follows  : — 

Subject  to  any  agreements  to  the  contrary  to  which  the  State  territorially  interested  is, 
or  may  be,  a  party,  this  Convention  does  not  apply  to  the  navigation  of  vessels  of  war  or  of 
those  connected  with  the  policing  or  administration  of  the  river,  or,  in  general,  with  the  exer- 
cise of  any  public  authority. 

The  CHAIRMAN  (speaking  in  French).  —  I  put  the  new  text  of  Article  14  to  the 
vote. 

Article  14  was  adopted. 


POSTPONEMENT  OF  DISCUSSION  OF  PREAMBLE 

We  have  now  to  consider  briefly  the  Preamble,  which  is  closely  connected  with 
Articles  1  and  9.  The  general  feeling  is  that  the  Preamble  should  be  referred  to  the 
same  Sub-Committee  as  that  which  is  considering  those  articles,  but  I  think  it  would 
be  well  for  some  views  to  be  expressed  before  we  decide  to  do  so. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  think 
it  is  absolutely  impossible  for  us  to  discuss  the  Preamble  before  we  know  how  Articles  1 
and  9  will  be  drafted. 

M.  DETCEUF  (France;  speaking  in  French).  —  I  entirely  agree  with  M.  Avra- 
movitch. 


(1)  See  p.  176. 
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M.  TSANG-OU  (China;  speaking  in  French).  —  T  ask  for  this  question  to  be  post- 
poned for  a  short  time  longer. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  think 
it  would  be  better  not  to  refer  the  Preamble  to  the  Sub-Committee  now,  but  to  reserve 
the  question  of  referring  it  until  after  we  have  discussed  Article  1.  The  two  sugges- 
tions are  approximately  the  same,  but  there  is  a  shade  of  difference  between  them. 

M.  HOSTIE  (speaking  in  French).  —  It  is  very  important  that  the  Sub-Committee, 
whose  task  is  already  sufficiently  heavy,  should  carry  it  out  in  all  freedom,  and  that 
its  powers  should  not  be  hindered  by  limitations  which  are  to  a  certain  extent  arti- 
ficial. All  these  questions  are  really  inseparable,  and  if  we  wish  to  arrive  at  an  amicable 
solution,  they  must  be  discussed  freely;  otherwise  when  the  Sub-Committee  has  finished 
its  work,  we  may  find  the  results  incomplete,  and  may  thus  be  obliged  to  refer  the 
matter  to  a  Sub-Committee  once  more. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Avramovitch  thinks  that  the 
Preamble  must  not  be  referred  to  the  Sub-Committee  now;  he  would  like  to  wait  for 
the  result  of  the  Sub-Committee's  work  on  Articles  1  and  9.  What  does  M.  Alvarez 
think? 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  My  view  is  that  we  must  deal  with 
the  Preamble  at  the  very  end  of  our  work,  because  we  must  see  what  turn  the  dis- 
cussion takes. 

M.  HOSTIE  (speaking  in  French).  —  My  one  anxiety — and  it  seems  to  me  a  reason- 
able one — is  not  to  hinder  the  work  of  the  Sub-Committee,  nor  to  create  delays  due 
to  hindrances  due  to  procedure.  That  anxiety  should  be  shared  by  the  Committee. 
Moreover,  the  desire  for  a  general  discussion  is  certainly  a  perfectly  legitimate  one. 
These  two  desires  may  be  reconciled;  all  that  is  necessary  is  that  the  Sub-Committee's 
powers  should  not  be  artificially  limited,  and  that  we  should  continue  to  hold  to  the 
fundamental  idea  that  the  general  discussion  may  begin  at  any  moment,  as  soon  as 
the  work  of  the  Sub-Committee  is  sufficiently  advanced  to  allow  of  it. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  There 
is  no  question  of  hindering  the  work  of  the  Sub-Committee  or  of  prejudging  the  fate 
of  any  particular  article;  the  aim  is  simply  to  establish  a  good  method  of  procedure, 
and  I  think  that  what  I  propose  is  the  best.  This  Sub-Committee  intends  to  alter 
the  contents  of  Article  1.  Then  a  general  discussion  will  open  with  the  new  text  before 
us.  We  shall  then  refer  the  Preamble  to  the  Sub-Committee.  Why  do  you  wish  to 
refer  it  to  the  Sub-Committee  now?  If  you  do,  it  will  prejudge  the  final  decision  of  the 
Committee? 

M.  HOSTIE  (speaking  in  French).  —  The  Sub-Committee  will  not  prejudge  any- 
thing. 

M.  ALVAREZ  (Chile;  speaking  in  French).  —  I  proposed  that  we  should  leave 
the  discussion  of  the  Preamble  until  our  completed  work  is  before  us. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  this  point  has  been  fully  dis- 
cussed, and,  as  no-one  else  wishes  to  speak,  I  will  put  to  the  vote  M.  Avramovitch' s 
proposal,  which  has  been  seconded  by  MM.  Detceuf  and  Alvarez. 

The  proposal  was  carried  (1). 


(1)  The  rest  of  the  meeting  was  devoted  to  an  exchange  of  views  on  the  procedure  to  be  adopted 
as  regards  the  Draft  Resolution  on  the  International  Regime  for  Ports.  See  the  volume  on  this 
question. 


ELEVENTH  MEETING  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATEKWAYS 

(Friday,  April  15th,  1921,  at  11  a.m.) 


REPORT    OF    SUR-COMMITTEE    ON    ARTICLES    1,    4,    9    AND    16. 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

REPORT  OF  SUB-COMMITTEE  ON  ARTICLES  1,  4,  9  AND  16 

The  CHAIRMAN  (speaking  in  French).  —  The  Sub-Committee  on  Navigable 
\\  aterways,  under  the  chairmanship  of  M.  Alvarez,  has  held  several  meetings  daily 
for  several  days.  It  has  done  some  solid  work.  Thanks  to  its  efforts,  the  Committee 
can  at  last  enter  in  plenary  meeting  upon  the  discussion  of  Articles  1,  4,  9  and  1H, 
which  were  submitted  to  this  Sub-Committee,  and  which  are  the  fundamental  articles 
of  the  Draft  Convention  on  Navigable  Waterways.  If  we  achieve  our  aim,  we  shall 
have  completed  a  historic  work. 

I  call  upon  Professor  Alvarez  to  make  his  Report  on  the  work  of  his  Sub-Committee. 

M.  ALVAREZ  (Chairman  of  the  Sub-Committee  on  Navigable  Waterways; 
speaking  in  French).  —  The  Committee  on  Navigable  Waterways,  in  appointing  a 
Sub-Committee  to  consider  Articles  1,  4,  9  and  16  of  the  Draft  submitted  for  its  exam- 
ination, entrusted  to  it  the  fundamental  portion  of  the  regime  of  international  rivers, 
which  is  one  of  the  most  complex  and  difficult  questions  of  international  law. 

This  complexity  may  be  observed  throughout  history.  The  French  Revolution 
is  the  landmark  in  the  history  of  the  navigation  of  international  waterways.  The 
decree  of  the  Provisional  Executive  Council  of  November  16th,  1792,  opened  the 
Scheldt  and  the  Meuse  to  free  navigation.  In  addition,  the  Treaty  of  The  Hague  of 
May  16th,  1795,  the  Treaty  of  Peace  of  Campo-Formio  and  other  conventions  of  the 
period  of  the  Napoleonic  wars  show  clearly  the  concern  felt  and  the  endeavours  made 
by  France  to  extend  the  principle  of  the  free  navigation  of  rivers;  but  nevertheless 
it  was  limited  to  riparian  States. 

The  Treaty  of  Paris  of  May  30th,  1814,  was  the  first  which  proclaimed  the  great 
principle  of  free  navigation  on  international  European  rivers  for  the  flags  of  all  nations, 
whether  riparians  or  not.  On  March  24th,  1815,  the  European  Powers  approved  a 
general  code  of  regulations  on  this  question.  These  regulations  are  reproduced  in 
Articles  108  to  116  of  the  Final  Act  of  the  Congress  of  Vienna  of  June  9th,  1815.  Since 
that  period,  various  other  important  Acts  have  been  passed  regarding  freedom  of 
navigation  on  International  rivers.  The  15th  Article  of  the  Treaty  of  Paris  of  1856, 
whilst  extending  to  the  Danube  the  principle  proclaimed  by  the  Congress  of  Vienna, 
declared  that  this  provision  is  henceforth  a  part  of  the  public  law  of  Europe.  The  Act 
of  Berlin  of  1885,  which  applies  the  same  rule  of  freedom  of  navigation  to  the  Congo 
and  the  Niger,  again  declares  that  this  rule  is  a  part  of  international  public  law. 

The  principle  of  freedom  of  navigation  on  rivers  has  not  evolved  in  the  same 
manner  in  the  American  Continent.  Freedom  of  navigation  on  international  rivers 
has  been  admitted  there,  not  as  an  extension  of  the  European  principle,  but  as  a 
concession  accorded  voluntarily  by  the  riparian  States  through  the  medium  of  inter 
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partes  agreements  or  of  legislative  acts.  In  this  connection  the  objection  raised  by 
the  United  States  plenipotentiary,  Mr.  Kassen,  to  the  Draft  Preamble  of  the  Act  of 
Berlin  of  1885  is  worthy  of  note.  In  a  letter  dated  from  Berlin,  December  6th,  1884 
he  wrote  as  follows  to  the  Secretary  of  State,  M.  Frolinghuysen,  the  Plenipotentiary 
of  the  United  States  : — 

The  original  draft  implies  the  admission  that  the  principles  of  the  Congresses  of  Vienna 
and  Paris  regarding  the  free  navigation  of  international  rivers  have,  passed  into  the  domain 
of  public  law  as  a  result  of  their  application  to  a  large  number  of  rivers  in  Europe  and  Amer- 
ica. To  this  I  objected  that  hitherto  we  have  never  admitted  the  right  of  any  European 
Congress  to  regulate,  directly  or  indirectly,  the  rights  applicable  to  American  jurisdiction. 
My  scruples  were  respected,  and  the  phrase  was  altered  by  the  Committee. 

Although  the  name  America  is  used  in  this  letter  as  meaning  the  United  States, 
the  statement  is  equally  applicable  to  all  rivers  of  the  American  continent. 

The  differences  between  European  and  African  public  law  on  the  one  hand  and 
American  public  law  on  the  other,  as  regards  navigation  on  international  rivers,  may 
be  summed  up  as  follows  : — In  Europe,  the  principle  of  free  navigation  on  international 
rivers  is  almost  absolute,  and  is,  moreover,  usually  enunciated  in  the  conventions 
concluded  between  the  Great  Powers.  As  regards  the  regime  to  which  free  navigation 
is  subject,  recourse  has  sometimes  been  had,  in  determining  it,  to  Commissions  which 
even  include  Delegates  from  non-riparian  States.  In  the  New  World  the  question 
is  governed  by  a  number  of  conventions  between  riparian  States,  and  also  by  certain 
legislative  provisions  of  these  States.  Thus  it  cannot  be  said  that  the  principle  of 
free  navigation  is  in  the  position  of  a  recognised  principle  there;  moreover,  the  system 
of  administrative  commissions  is  unknown.  There  are  also  other  differences  between 
European  and  American  public  law;  in  particular,  in  America  local  transport  is  always 
reserved  for  the  national  flag. 

Such  was,  in  outline,  the  position  as  regards  free  navigation  on  international  rivers 
before  the  Great  War.  With  the  establishment  of  the  League  of  Nations  there  opens 
a  new  period.  The  Covenant  of  the  League  lays  down  that  for  the  development  of 
co-operation  between  States,  the  latter  will  make  provision  to  secure  and  maintain 
freedom  of  communications  and  of  transit  and  equitable  treatment  for  the  commerce  of 
all  Members  of  the  League...  (Article  23  e).  The  Treaty  of  Versailles,  in  the  first  two 
sections  of  part  12,  relating  to  ports,  waterways  and  railways  lays  down  general  prin- 
ciples for  the  navigation  of  certain  rivers,  in  particular  the  Elbe,  Oder,  Niemen,  Danube, 
Rhine  and  Moselle.  The  Treaty  of  St.  Germain,  in  the  first  two  sections  of  Part  12, 
also  aims  at  regulating  matters  connected  with  navigation  on  certain  rivers,  par- 
ticularly the  Danube. 

The  Treaties  of  Peace  of  Versailles  and  St.  Germain  have  thus  established  the 
basis  of  a  new  public  European  Law  as  regards  the  navigation  of  rivers  in  Eastern 
Europe.     Article  342  confirms  this  affirmation.     It  reads  : — 

On  a  request  being  made  to  the  League  of  Nations  by  any  riparian  State,  the  Niemen 
(Russstrom — Memel — Niemen)  shall  be  placed  under  the  administration  of  an  international 
Commission,  which  shall  comprise  one  representative  of  each  riparian  State  and  three  repre- 
sentatives of  other  States  specified  by  the  League  of  Nations. 

But  none  of  the  riparian  States  of  this  river  took  part  in  the  Treaty. 

Finally,  side  by  side  with  this  new  European  public  law,  there  exists,  unchanged, 
the  old  American  public  law  on  the  same  question. 

The  Assembly  of  Geneva,  in  conformity  with  Article  23  of  the  Covenant,  passed 
a  Resolution  for  the  summoning  of  the  present  International  Conference  to  regulate, 
among  other  matters,  the  question  of  the  free  navigation  of  international  rivers.  The 
Barcelona  Conference  has  therefore  to  draw  up  an  Act  of  even  greater  importance  than 
that  of  the  Congress  of  Vienna  of  1815,  in  the  sense  that  it  will  be  applicable  not  only, 
as  was  that  instrument,  to  the  rivers  of  Europe,  but  to  all  those  waterways  throughout 
the  world  whose  international  character  is  recognised  (Article  338  of  the  Treaty  of 
Versailles).  Here  is  a  first  source  of  difficulty  for  our  Conference,  and  the  task  is  still 
further  complicated  by  other  factors.  It  is  desirable  to  point  them  out  because  they 
show  clearly  the  extent  and  complicated  nature  of  the  question  with  which  the 
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Sub-Committee  on  Navigable  Waterways  was  faced,  and  also  the  means  to  which  it 
had  to  resort  in  order  to  find  the  solution. 

(1)  To  begin  with,  there  exist  between  the  rivers  of  the  various  continents  certain 
radical  differences  due  to  the  diversity  of  geographical  and  economic  conditions.  These 
necessitated  separate  regulations.  [See  in  this  connection  the  Statement  submitted 
to  this  Committee  on  March  31st  by  the  Chilian  Delegation  (1).]  Let  us  take  as  types 
three  rivers,— the  Danube,  the  Amazon  and  the  Amur.  The  difference  between  these 
rivers  from  the  point  of  view  of  navigation,  situated  as  they  are  in  three  different 
continents,  is  at  once  obvious.  Nay,  even  in  the  interior  of  a  continent  the  situation 
may  vary  in  the  case  of  each  river,  according  to  the  hydrographic,  political  and  eco- 
nomic conditions  of  the  countries  which  it  traverses. 

In  spite  of  this  diversity,  rivers  can  be  classified.  As  certain  delegations  have 
pointed  out,  there  are  two  main  categories  of  rivers  :  (a)  those  of  general  concern, 
navigation  on  which  concerns  a  large  number  of  countries,  and  (b)  those  of  common 
concern,  which  are  of  particular  concern  only  to  the  riparian  States.  To  the  first 
category  belong  all  the  rivers  referred  to  in  the  Treaties  of  Versailles  and  St.  Ger- 
main, and  those  subjected  to  an  International  Commission  upon  which  non-riparian 
States  are  represented.     The  remainder  belong  to  the  second  category. 

(2)  Second  complicating  factor.  Since  1815,  circumstances  have  changed  consid- 
erably as  regards  freedom  of  navigation  on  rivers.  The  peoples  are  constantly 
drawing  closer  together,  and  commerce  and  industry  have  developed  enormously: 
railways,  which  are  both  rivals  and  auxiliaries  of  navigation,  have  developed.  Finally, 
technical  improvements  and  the  employment  of  waterways  for  purposes  of  industry 
and  irrigation  are  another  new  factor,  the  importance  of  which  varies  in  different 
continents  and  regions.  It  is  clear  that  the  employment  of  water  for  irrigation  is 
easier  in  America  than  in  Europe,  and  that  it  is  easier  in  Eastern  than  in  Western 
Europe. 

(3)  There  is  another  factor  which  adds  greatly  to  the  difficulty  of  regulating  navi- 
gation on  rivers;  it  is  the  diversity  and,  in  some  cases,  even  the  antagonism  of  the 
interests  of  the  various  riparian  States  on  one  and  the  same  river  as  a  result  of  the 
different  geographical  situation  and  economic  conditions  of  these  States.  Here  again 
we  notice  the  distinction  between  Europe  and  America.  In  Europe  the  interests 
of  the  riparian  States  on  the  same  river  some  times  present  almost  irreconcilable  antag- 
onisms, even  in  fundamental  questions  such  as  the  conditions  of  navigation,  the 
works  to  be  undertaken  for  its  improvement,  and  so  on.  In  America,  almost  the 
reverse  is  the  case.  The  interests  of  riparian  States  are  rarely  in  conflict;  they  are 
often  in  harmony,  and  the  States  can  easily  agree  together  to  regulate  all  questions 
pertaining  to  navigation. 

(4)  Fourth  complicating  factor.  There  is  also  a  conflict  between  the  rights  which 
the  riparian  States  claim  over  the  river,  and  which  they  desire  to  see  respected,  and 
the  interest  of  third  parties  in  rendering  its  navigation  as  easy  and  free  as  possible.  1  n 
other  words,  there  is  a  conflict  between  the  right  of  sovereignty  over  the  river  pos- 
sessed by  the  riparian  States  and  the  demands  of  third  parties  that  this  right  should 
be,  if  not  sacrificed,  at  any  rate  subordinated  to  the  general  interest. 

The  task  entrusted  to  the  Sub-Committee  was  rendered  still  more  difficult  owing 
to  the  fact  that  the  problems  to  be  solved  are  closely  inter-connected,  and  any  prin- 
ciple on  which  an  agreement  might  be  reached  inevitably  prejudged  some  other  point 
which  still  remained  to  be  settled.  How  did  the  Committee  surmount  all  these  diffi- 
culties? The  first  conclusion  which  it  drew  from  the  preceding  facts  was  that  it  is 
impossible  to  set  up  a  detailed  system  of  regulations  for  the  free  navigation  of  rivers; 
even  if  this  were  possible,  it  would  raise  far  more  difficulties  than  it  would  remove. 
The  needs  of  the  States  are  constantly  changing,  and  cannot  be  forced  into  a  rigid 
framework. 

The  Sub-Committee  therefore  considered  that  it  could  only  lay  down  guiding  prin- 
ciples. The  rest  would  have  to  be  left  to  continental  or  regional  agreements,  parti- 
cularly agreements  between  riparian  States  and  the  rules  enacted  in  navigation  acts 
for  certain  rivers.     In  laying  down  these  guiding  principles,  bona  fide  claims  and  the 


(1)  Seep.  20. 
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requirements  of  custom  would  have  to  be  borne  in  mind;  otherwise  obstacles  would 
constantly  be  encountered  in  the  application  of  any  system  of  regulation,  however 
precise. 

In  laying  down  principles  to  govern  this  matter,  the  most  formidable  problem 
encountered  was  the  conciliation  of  the  opposing  interests  of  States.  National  sen- 
timent is  everywhere  most  intense,  and  this  sentiment  demands  that  the  national 
sovereignty  should  be  respected  and  that  all  other  interests,  including  the  general 
interest,  should  yield  before  it.  The  long  and  interesting  discussion  which  took  place 
in  the  Sub-Committee  made  clear  the  need  for  finding  a  just  mean  between  the  national 
interest  of  each  State  and  the  general  interest,  which  is  after  all  only  the  interest  of 
all;  this  compromise,  at  times  exceedingly  difficult,  has  been  successfully  effected, 
often  with  unanimity.  It  was  thought  that  in  this  compromise  certain  ideas  should 
not  be  carried  too  far,  particularly  the  idea  that,  in  order  not  to  appear  reactionary 
as  compared  with  the  Congress  of  Vienna,  the  Convention  must  perpetuate  more  liberal 
principles  than  those  established  in  1815. 

In  this  spirit,  and  with  a  view  to  facilitating  its  task,  the  Sub-Committee  appointed 
a  small  Committee,  and  both  have  worked  unceasingly;  often  the  small  Committee 
even  continued  its  labours  far  into  the  night.  The  desire  of  both  was  to  justify  the 
confidence  with  which  you  had  honoured  them. 

The  first  part  of  the  work  to  be  dealt  with  by  the  Sub-Committee  consisted  in 
finding  a  definition  of  international  rivers;  that  is  the  object  of  Article  1.  The 
question  is  extremely  difficult  and  of  a  technical,  rather  than  of  a  legal  character. 
After  arduous  efforts,  an  agreement  was  arrived  at  on  this  subject,  to  the  satisfaction 
of  everybody. 

Equally  great  was  the  difficulty  of  arriving  at  an  agreement  on  a  classification  of 
international  rivers.  This  subject  was  of  very  great  concern  to  certain  European  and 
American  delegations.  The  Sub-Committee  took  as  a  basis  an  interesting  draft  scheme 
formulated  by  M.  Detceuf,  the  distinguished  French  Delegate  (1),  and  adopted  the 
text  of  Article  1  a. 

The  third  part  of  our  work  consisted  in  determining  the  rights  and  obligations  of 
riparian  States,  a  matter  which  is  dealt  with  by  Article  9  of  the  Draft.  It  was  neces- 
sary to  lay  down  the  general  principles  governing  the  obligation  incumbent  upon 
riparian  States  to  abstain  from  placing  obstacles  in  the  way  of  navigation;  to  remove 
obstructions  to  it;  to  maintain  navigable  conditions  on  rivers;  and  finally  to  undertake 
all  works  necessary  for  improvement. 

After  a  preliminary  discussion  the  Sub-Committee  instructed  the  Rapporteur, 
M.  Montarroyos,  to  submit  a  preliminary  draft  which  would  serve  as  a  basis  for  dis- 
cussion. It  was  this  question  which  occupied  the  Sub-Committee  for  the  longest  time, 
for  this  it  was  which  brought  out  the  most  divergent  tendencies  between  the  various 
delegations,  particularly  between  the  European  delegations.  Finally  we  were  able  to 
draw  up  the  text  of  the  article  which  is  before  you. 

The  Sub-Committee  also  dealt  with  the  questions  treated  in  Article  4  of  the  Draft, 
which  relates  to  local  and  inter-State  transport,  or,  in  other  words,  transport  traffic 
between  the  ports  of  one  and  the  same  State  and  transport  traffic  between  the  ports 
of  the  various  riparian  States  of  a  river. 

It  was  desired  to  recast  in  a  single  article  the  questions  dealt  with  in  Articles  4 
and  16  of  the  Green  Book  Draft.  As  the  Sub-Committee  could  not  arrive  at  agreement 
on  this  point,  it  appointed  a  small  Committee  to  find  a  formula  which  would  satisfy 
everyone.     This  draft  will  be  submitted  to  you  direct. 

The  members  of  the  Sub-Committee  could  not  agree  regarding  a  Japanese  amend- 
ment proclaiming  free  navigation  on  tributaries  of  international  rivers.  It  was  there- 
fore decided  that  the  matter  should  be  settled  by  a  special  protocol.  A  special  protocol 
will  also  be  prepared  in  order  to  satisfy  those  who  advocate  freedom  of  navigation  on 
national  rivers. 

Finally  the  Sub-Committee  considered  the  contentions  submitted  to  it  by  the 
Delegations  of  China  and  India  (2),  the  aim  of  which  was  to  establish  regulations  as 


(1)  See  p.  90. 

(2)  See  text  proposed  by  the  Delegation  of  India,  p.  69,  and  Chinese  Delegate's  remarks,  p.  199. 
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exceptions  for  certain  rivers,  the  conditions  of  which  are  of  an  exceptional  nature. 
This  article,  if  adopted,  could  be  inserted  at  the  end  of  the  Draft  Convention. 

I  will  not  go  into  the  details  of  the  provisions  of  the  articles  submitted  to  you  for 
consideration.  The  Rapporteur,  M.  Montarroyos,  who  has  taken  so  active  and  intel- 
ligent a  part  in  our  labours,  will  inform  you  on  this  subject. 

On  behalf  of  the  Sub-Committee,  I  have  the  honour  to  submit  to  you  the  results 
of  these  labours.  They  bear  the  impress  of  steady  endeavour  and  a  desire  for  concil- 
iation, they  are  calculated  to  satisfy  the  needs  of  all  continents,  all  regions  and  even  all 
countries.  You  must  not,  however,  regard  them  as  a  mere  haphazard  mixture  of 
ideas,  but  as  a  happy  compromise,  a  media  sententia,  to  use  the  expression  employed 
in  the  Proceedings  of  the  Naval  Conference  in  London  in  1909. 

As  regards  Articles  1  and  9  of  the  Draft,  the  Swiss  Delegation  stated  that  it  was 
not  in  agreement  on  certain  points,  because  the  terms  employed  in  these  articles  would 
not,  as  far  as  Europe  was  concerned,  respect  existing  Conventions  which,  in  its  opinion, 
should  be  respected. 

I  beg  you,  on  behalf  of  the  Sub-Committee,  to  take  all  the  above-mentioned  cir- 
cumstances into  account,  in  order  that  you  may  avoid  as  far  as  possible  any  discussion 
which  may  cause  the  Draft  to  lose  its  uniform  character,  and  in  order  that  you  may 
give  your  approval  to  the  principles  on  which  the  delegations  composing  the  Sub- 
Committee  have  agreed. 

If  the  Committee  on  Navigable  Waterways  succeeds  in  the  task  of  approving  a 
Draft  Convention  on  the  free  navigation  of  rivers,  it  will  have  given  the  world  prac- 
tical evidence  that,  with  the  aid  of  goodwill,  it  has  been  possible  to  arrive  at  an  agree- 
ment on  one  of  the  most  difficult  questions  of  international  law.  It  will  also  have 
shown  the  world  that  in  future  any  question  may  be  settled  by  convention  if  the 
States  realise  the  advantage  of  being  guided  by  the  general  interest,  and  are  willing 
to  sacrifice  their  national  interests  to  it  so  far  as  may  be  necessary. 

The  CHAIRMAN  (speaking  in  French).  —  Your  hearty  applause  makes  it  needless 
for  me  to  add  anything,  but  I  wish,  nevertheless  to  give  my  warmest  thanks  to  M.  Al- 
varez, the  Chairman  of  the  Sub-Committee,  whose  task  has  been  most  difficult,  for 
the  pains  which  he  has  taken  and  for  his  practical  methods,  which  have  resulted  in  the 
presentation  of  a  Draft  which  has  secured  a  unanimous  vote.  Like  M.  Alvarez,  I  hope 
the  Committee  will  as  far  as  possible  avoid  discussion  and  seek  to  reach  agreement  as 
rapidly  as  possible,  in  order  that  we  may  submit  our  text  to-morrow  to  the  plenary 
meeting.  Having  expressed  this  hope,  I  offer  M.  Alvarez  my  sincere  congratulations 
on  behalf  both  of  the  Officers  of  the  Conference  and  of  the  Committee. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  also 
wish  to  thank  H.  Alvarez  very  warmly  for  the  important  work  he  has  done  and  for 
his  conciliatory  efforts. 

The  meeting  adjourned  at  12.50  p.m. 


TWELFTH  MEETING  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Friday,  April  15th,  1921,  at  3.30  p.m.) 


DISCUSSION    OF    DRAFTS    OF    ADDITIONAL  PROTOCOL   —   DISCUSSION    OF    ARTICLE    1 
APPOINTMENT   OF    ASSISTANT    RAPPORTEUR 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 
DISCUSSION  OF  DRAFTS  OF  ADDITIONAL  PROTOCOL 

The  CHAIRMAN  (speaking  in  French).  — M.  Alvarez,  Chairman  of  the  Sub-Com- 
mittee, announced  to  us  this  morning  that  there  was  a  separate  Draft  Protocol  on 
national  navigation. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference:  speaking  in  French).  — 
The  Preamble  of  the  Green  Book  contains  a  number  of  provisions,  some  concerned 
with  principle,  others  directly  binding  on  waterways  which  are  not  considered  national 
in  the  sense  of  the  Green  Book,  but  which  are  nevertheless  subject  to  the  terms  of 
declarations  and  even  of  definite  engagements.  On  this  point  a  number  of  delegations, 
particularly  the  Netherlands  Delegation,  seconded  by  several  others,  showed,  by  their 
amendments,  a  desire  to  go  further  and  include  in  the  Convention  itself  provisions 
entailing  freedom  of  navigation  and  equality  of  treatment  on  national  waterways. 
On  the  other  hand  a  number  of  delegations  considered  that  the  Convention  should 
be  confined  to  the  regulation  of  the  regime  of  waterways  of  international  concern,  and 
that  it  should  leave  at  the  free  disposal  of  States,  without  any  restriction  whatever, 
waterways  not  considered  as  of  international  concern. 

The  Preamble  and  the  various  questions  raised  in  connection  therewith,  and 
also  in  connection  with  Articles  2  and  3,  have  not  so  far  been  considered  by  the 
Committee,  as  it  considered  that  it  should  wait  to  hear  the  result  of  the  work  of  the 
Sub-Committee  under  M.  Alvarez  before  taking  a  decision. 

It  appears  impossible  at  present  to  insert  in  the  Convention  itself  terms  relating 
to  national  waterways  without  rendering  it  impossible  for  certain  delegations  to 
accept  the  Convention;  and  on  the  other  hand  it  would  be  a  great  pity  not  to  meet 
the  desires  of  certain  of  the  delegations  who  do  not  wish  to  limit  the  application  of  the 
principles  of  freedom  merely  to  international  waterways.  In  view  of  these  consid- 
erations, the  following  system  has  been  proposed  : — ■ 

Nothing  concerning  national  waterways  is  to  be  inserted  in  the  Convention,  but  b 
separate  protocol  will  be  prepared  dealing  with  them.  In  accordance  with  a  pre- 
cedent used  in  connection  with  the  Court  of  International  Justice,  this  separate  protocol 
will  only  be  open  for  the  signature  and  adherence  of  those  Powers  which  are  Contract- 
iag  Parties  to  the  Convention  on  the  International  Regime  of  Navigable  Waterways, 
but,  on  the  other  hand,  these  Powers  will  in  no  way  be  bound  to  sign  this  separate 
protocol  or  adhere  to  it.  In  this  way  those  would  be  satisfied  who  desire  to  set  up 
more  than  a  mere  regime  of  international  waterways,  but  the  fate  of  the  Convention 
would  not  be  jeopardised. 

Moreover,  it  is  obvious  that  if  this-  system  were  adopted,  there  would  be  nothing 
to  prevent  those  delegations  who  do  not  wish  to  sign  this  Protocol  or  adhere  to  it, 
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at  least  for  the  moment,  from  voting  the  constitution  of  the  Protocol  in  order  to  obtain 
the  necessary  majority;  their  vote  would  in  no  way  imply  any  engagement  whatever 
on  their  part  to  sign  or  adhere  to  it.  It  would  simply  be  done  in  order  to  allow  those 
delegations  who  desire  it  to  express  their  opinion. 

That  is  the  principle  adopted  by  the  Sub-Committee,  which,  however,  has  not  had 
time  to  discuss  the  details  of  the  text  of  this  Protocol,  and  has  asked  me  to  draw  up 
a  draft,  with  the  sole  object  of  putting  its  ideas  on  paper  to  serve  as  a  basis  for  discus- 
sion. The  Swiss  Delegation  has  also  prepared  a  draft,  and  I  will  read  you  the  two 
texts;  in  order  to  simplify  the  discussion,  I  will  then  endeavour  to  make  clear  the  differ- 
ence between  the  two  texts,  not  so  much  from  the  point  of  view  of  form,  of  the  legal 
aspect,  as  from  that  of  substance,  the  technical  aspect.  The  following  is  the  text  which 
I  have  drawn  up  : — 

Those  of  the  High  Contracting  Parties  who  sign  the  present  protocol  or  accede  to  it, 
mutually  undertake,  subject  to  reciprocity,  to  grant  each  other  the  same  rights  and  to  sub- 
scribe to  the  same  obligations  on  the  navigable  waterways  situated  under  their  sovereignty 
or  authority  and  not  considered  as  of  international  concern,  as  the  rights  and  obligations 
stipulated  between  all  the  High  Contracting  Parties  in  virtue  of  Articles  2,  3,  4,  5,  8,  10,  12, 
13,  14,  15,  17,  18,  19,  24,  25  and  27  on  navigable  waterways  of  international  concern. 

In  the  application  of  the  present  provision  the  expressions  navigable  waterways  not  consid- 
ered as  of  international  concern  and  navigable  waterway  systems  not  considered  as  of  interna- 
tional concern,  shall  be  substituted  for  the  expressions  navigable  waterways  of  international 
concern  and  navigable  waterway  systems  of  international  concern,  in  the  text  of  the  said  articles. 

It  is  also  understood  that  those  provisions  of  the  above-mentioned  articles  which  deal 
specially  with  the  navigable  waterways  of  international  concern  referred  to  in  Article  1  (a) 
shall  not  be  applicable  to  the  navigable  waterways  referred  to  in  the  present  Protocol. 

The  following  is  the  text  proposed  by  the  Swiss  Delegation  : — 

The  Contracting  States  to  the  Convention  on  the  Regime  of  Navigable  Waterways  of 
International  Concern,  being  desirous  of  applying  to  the  waterways  not  considered  as  of 
international  concern  in  the  said  Convention  and  situated  under  their  sovereignty  or  autho- 
rity, the  principle  of  freedom  of  communications  laid  down  in  Article  23  of  the  Covenant 
of  the  League  of  Nations,  grant,  by  the  present  article,  on  the  said  waterways,  freedom  of 
direct  import  and  export  transport  traffic  for  persons  or  goods,  by  vessels  of  any  kind,  under 
conditions  of  perfect  equality  between  the  vessels  of  the  Contracting  States,  it  being  under- 
stood that  the  granting  of  national  treatment  does  not  confer  on  the  State  to  which  it  is 
granted  any  right  in  respect  of  the  practice  of  import  and  export  transport  traffic  other  than 
the  free  circulation  of  its  vessels  flying  the  national  flag  under  conditions  of  equality  with 
those  of  the  co-contracting  State,  using,  in  their  existing  state,  those  waterways  which  are 
open  to  the  public,  and  conforming  to  the  laws,  regulations  and  usages  of  the  country  in  the 
same  manner  as  the  nationals  of  that  country. 

In  the  first  place  there  is  one  great  similarity  between  these  two  texts,  namely, 
that  the  procedure  is  the  same  in  both.  From  the  point  of  view  of  legal  expression, 
a  certain  number  of  slight  alterations  may  perhaps  have  to  be  made  in  both,  but  1 
think  I  am  interpreting  the  intention  of  the  Swiss  Delegation  when  I  say  that  in  both 
cases  it  is  a  question  of  an  optional  protocol,  and  that  only  the  Contracting  Parties  to 
the  General  Convention  may  sign  this  optional  protocol;  further,  those  Parties  are 
in  no  way  obliged  to  sign  it. 

As  regards  substance,  the  question  is  to  ascertain  what  are  the  rights  which  the  Con- 
tracting Parties  wish  to  establish  in  respect  of  waterways  which  are  not  of  international 
concern.  On  this  point  I  think  there  are  two  substantial  differences  between  the  texts. 
In  that  of  the  Swiss  Delegation,  if  I  read  it  aright,  Article  2,  which  involves  freedom  of 
navigation,  and  Article  3,  which  involves  equality  of  treatment,  are  applied  with  cer- 
tain restrictions  which  are  a  little  greater  even  than  those  laid  down  in  Article  4. 
Moreover,  the  text  of  the  Swiss  Delegation  contains  nothing  granting  equality  of 
treatment  in  ports  and  the  free  use  of  ports.  1  thought  it  advisable  to  refer  to  Article  8 
in  my  draft,  because,  in  my  view,  free  use  of  ports  (with  equality  of  treatment)  should 
be  considered  as  an  indispensable  adjunct  to  the  free  use  of  waterways.  Then  again, 
before  the  text  is  considered,  I  think  an  understanding  would  have  to  be  reached  as 
to  what  the  various  countries  which  are  prepared  to  sign  this  Protocol  intend  to  grant 
as  rights.     As  regards  freedom  of  navigation  I  think  agreement  is  almost  unanimous, 
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as  also  on  the  subject  of  equality  of  treatment.     As  regards  the  free  use  of  ports  and 
equality  of  treatment  in  the  ports,  I  think  the  two  texts  do  not  agree... 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  agree  as  to  the  prin- 
ciple.    I  wished  to  show  this  by  making  the  wording  as  clear  as  possible. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
There  is  another  point, — the  settlement  of  disputes.  The  text  proposed  by  the  Swiss 
Delegation  does  not  make  it  quite  clear  that  disputes  are  to  be  settled  in  the  same 
way  as  for  international  waterways. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  put  this  question  aside. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
The  text  which  I  have  presented  provides  for  the  establishment  of  the  same  method 
of  settling  disputes.  I  think  these  are  the  only  two  points  on  which  the  texts  differ; 
but  independently  of  the  text  I  think  we  should  have  to  ascertain  the  opinion  of  the 
Committee  on  these  two  points,  more  particularly  of  those  members  who  are  prepared 
to  accede  to  the  Protocol.  We  could  then  see  from  the  point  of  view  of  drafting  which 
of  the  two  texts  can  serve  as  a  basis  for  discussion. 

The  CHAIRMAN  (speaking  in  French).  —  I  thank  the  Secretary-General  of  the 
Conference  for  the  text  which  he  has  been  good  enough  to  draw  up.  At  Geneva, 
a  question  of  capital  importance  was  solved  in  connection  with  the  Permanent  Court 
of  International  Justice, —  aquestion  of  the  judicial  body  which  should  arbitrate  in 
international  disputes.  We  discussed  for  three  weeks,  but  fortunately  our  discussion 
produced  what  we  named  the  Geneva  Protocol, — introducing  compulsory  jurisdiction. 
In  principle,  the  agreement  which  was  reached  there  leaves  full  freedom  to  all  nations 
but  also  shows  some  slight  moral  and  theoretical  advance.  I  think  we  may  all  agree 
here  to  the  same  conditions  and  accept  this  principle,  which  does  not  compel  any 
nation  to  contract  obligations. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  — •  I  merely  wish  to  add  a 
few  words  to  tell  you  what  happened.  Obviously  ideas  take  their  own  course,  and 
M.  Haas  and  others  also  had  ascertained  that  we  were  all  of  the  same  opinion, — that 
the  solution  of  the  difficulty  in  connection  with  navigable  waterways  would  be  found 
in  the  establishment  of  an  optional  protocol.  I  venture  to  recall  the  fact  that  at 
Geneva  it  was  the  Swiss  Delegation  which  proposed  this  solution  in  connection  with 
the  institution  of  a  compulsory  Court  of  Justice  through  the  signing  of  an  optional 
Protocol  rendering  the  jurisdiction  of  this  Court  compulsory  for  signatories  only. 
I  must  tell  you  that  I  had  no  intention  of  competing  in  any  way  with  our  Secretary- 
General,  with  whose  text  I  was  unacquainted  when  I  drew  up  my  own;  my  object 
was,  in  view  of  the  short  time  at  our  disposal,  to  try  to  facilitate  the  solution  by  pro- 
posing as  simple  a  text  as  possible.  I  shall  personally  be  delighted  if  the  majority 
support  the  view  of  our  Secretary-General,  according  to  which  the  settlement  of  dis- 
putes, even  in  connection  with  this  question,  would  take  place  under  the  auspices  of 
the  League  of  Nations.  If  I  did  not  mention  this,  it  was  in  order  to  meet  halfway 
States  who  were  perhaps  unfavourable  to  the  idea,  and  to  show  that  it  is  possible  to 
begin  with  free  circulation,  even  if  the  settlement  of  disputes  is  effected  otherwise 
than  by  means  of  the  formula  which  we  have  adopted  elsewhere.  You  will  have 
noticed  that  in  order  to  make  quite  clear  the  lines  upon  which  this  will  take  place, 
I  have  added  two  draft  protocols  (i).     The  text  of  these  two  protocols  is  copied  almost 


(1)  The  two  texts  read  as  follows  :  — 

PROTOCOL    OF    SIGNATURE    OF    THE    ADDITIONAL    ARTICLE     GRANTING    FHEEDOM 
OF    COMMUNICATIONS    BY    WATERWAY 

(Annex  la  to  the  Convention  on  the  Regime  of  Navigable  Waterways  of  International  Concern.) 
(Proposed  by   the  Swiss  Delegation.) 

"Tne  Members  of  the  League  of  Nations  and  members  of  the  technical  organisations  or  those 
invited  to  sign  the  present  protocol,  through  the  undersigned,  duly  authorised  thereto,  declare  that 
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exclusively  from  the  texts  adopted  at  Geneva.  We  have  thus  in  this  respect  a  pre- 
cedent accepted  by  the  political  assembly  of  the  League  of  Nations,  and  we  shall  thus 
be  certain  that  if  the  idea  meets  with  the  approval  of  the  majority,  we  shall  in  any 
event  be  sure  of  not  committing  errors  from  the  legal  point  of  view.  In  my  view 
the  first  protocol  simply  implies  recognition  of  the  principle;  the  second  goes  a  step 
further,  and  perhaps  only  a  small  number  of  States  will  sign  it.  According  to  this 
Protocol  the  signatory  States  recognise  the  principle,  and,  subject  to  the  usual  formal- 
ities, undertake  to  put  it  into  force  in  their  own  territories  at  once. 

M.  DETCEUF  (France;  speaking  in  French).  —  I  quite  agree  regarding  the  prin- 
ciple of  the  proposal.  I  merely  wish  to  point  out  that  the  additional  article  proposed 
by  M.  Vallotton  begins  thus  : 

The  Contracting  States  to  the  Convention  on  the  regime  of  navigable  waterways  of 
international  concern,  being  desirous  to  put  into  application... 

In  fact,  the  wording  of  this  article  would  lead  us  to  suppose  that  it  is  all  the  Con- 
tracting States  which  are  taking  the  measures  in  question.  I  ask  that  the  matter 
shall  be  made  clearer  by  saying,  as  indeed  the  Secretary  General,  has  done,  those  of  the 
Contracting  States  who  think  fit... 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  That  simply  means  the 
signatories  of  the  Protocol,  and  results  from  the  fact  of  signing. 

M.  DETCEUF  (France;  speaking  in  French).  —  The  wording  may  lead  to  confu- 
sion, and  I  think  it  would  be  advisable  to  state  whether  the  signatories  of  the  Protocol 
acceded. 

M.  LELY  (Netherlands;  speaking  in  French).  —  The  solution  which  has  been 
provided  in  respect  of  Article  2  obliges  me  to  withdraw  the  amendment  which  I  had 
put  in  to  the  same  effect  (1). 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  The  Italian  Delegation  intends  to 
sign  this  Protocol  on  condition  that  it  is  also  able  to  sign  the  Convention  relating  to 
navigable  waterways.     I  will  venture,  however,  to  submit  an  observation  regarding 


they  accept  freedom  of  communications  by  water  on  waterways  not  considered  as  of  international 
concern,  as  instituted  by  the  Additional  Article  forming  Annex  (1)  to  the  Convention  on  the  Regime 

of  Navigable  Waterways  of  International  Concern  approved  by  the  vote of  the  Conference... 

at  Barcelona  on 1921. 

"The  present  Protocol,  which  has  been  drawn  up  in  accordance  with  the  decision  of  the  Con- 
ference  is  subject  to  ratification.     Each  Power  shall  send  its  ratification  to  the  Secretary-General 

of  the  League  of  Nations;  the  latter  shall  take  the  necessary  steps  to  notify  such  ratification  to 
the  other  signatory  Powers. 

"The  ratification  shall  be  deposited  in  the  archives  of  the  Secretariat  of  the  League  of  Nations. 

"The  present  Protocol  shall  remain  open  for  signature  by  the  States  Members  of  the  League 
of  Nations  or  of  the  technical  organisations,  or  by  States  invited  to  do  so. 

"The  article  attached  hereto  shall  come  into  force  at  the  time  of  ratification  unless  any  other 
date  be  mentioned  in  the  Act  of  Ratification. 

"Done  at  Barcelona 1921. 

"(Date  and  signature)" 

Note  by  Swiss  Delegation  : 

"(The  signature  of  the  above  Protocol  shall  be  optional.)" 

OPTIONAL    CLAUSE    OF    THE    PROTOCOL    OF    SIGNATURE 

(.1  nnex  1  (b)  to  the  Convention  on  the  Regime  oj  Navigable  Waterways  ol  International  Concern.) 
(Proposed  by  the  Swiss  Delegation.) 

"The  undersigned,  being  duly  authorised  thereto,  further  declare  on  behalf  of  their  Govern- 
ment, that  from  this  date  Ihey  accept  as  compulsory  "ipso  facto",  and  without  special  Convention 
for  that  purpose,  freedom  of  communications  by  water,  in  conformity  with  the  Additional 
Article,  Anner  1  fa)  to  the  Convention  on  the  Regime  of  Navigable  Waterways  of  International 
Concern,  in  the  following  terms  : — 

"On  behalf  of  (name  of  Stale)  I  declare  that  I  accept  as  compulsory  "ipso  facto''  and  without 

Special  Convention,  from as  regards  any  other  Member  or  State  which  accepts  the  same  obli'jii- 

tion.  that  is  to  say,  simply  on  condition  of  reciprocity,  for  a  period  of  (five)  years,  freedom  of  commu- 
nications by  national  waterway,  in  conformity  with'lh"  Additional  Article  (Annex  1  to  the  Conven- 
tion on  the  Regime  of  Navigable  Waterways 'of  International  Concern)." 

"Done  at  Barcelona 1021. 

"(Dale  and  signature)." 

(I)  See  p.  44. 
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the  Protocol  proposed  to  us  by  the  Swiss  Delegation.  It  seems  to  me  that  when  we 
speak  of  reciprocity,  it  would  be  better  to  add  the  words  without  any  prejudice  to  the 
rights  of  their  full  and  entire  sovereignty.  This  idea  may  be  understood  in  the  text 
proposed  to  us,  but  I  think  it  would  be  even  better  for  it  to  be  more  clearly  expressed. 
I  think  i'  is  also  necessary  to  make  a  few  alterations  in  Article  3,  if  it  is  to  be  men- 
tioned in  the  Protocol.  Article  3  refers  to  equality  of  treatment;  I  think  that  it  is 
going  too  far  to  grant  absolute  equality  on  the  national  waters  of  a  State  to  the  natio- 
nals, property  and  flags  of  other  States.  We  do  not  think  we  can  grant  this  complete 
equality  of  treatment,  because  we  consider  such  a  decision  might  lead  to  serious  diffi 
culties. 

Finally,  we  should  like  the  reference  to  Articles  5, 10,  12  and  19  to  be  omitted.  A 
regards  the  other  articles  we  have  no  comments  or  objections  to  make. 

The  CHAIRMAN  (speaking  in  French).  —  In  my  opinion  the  Committee  should 
concentrate  its  whole  attention  on  the  principle  of  establishing  this  separate  Protocol, 
if  I  may  call  it  so. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French). — There  is  one 
point,  resulting  from  an  observation  made  by  M.  Vallotton,  which  must  be  cleared 
up.  It  must  be  pointed  out  that  a  vote  in  favour  of  the  introduction  of  this  Protocol 
does  not  imply  that  the  Protocol  will  be  signed  forthwith.  In  other  words,  delegations 
may  approve  the  Protocol  without  undertaking  to  sign  it  at  once.  This  is  all  the 
more  natural,  as  when  the  Governments  were  invited  to  send  representatives  to  this 
Conference,  nothing  more  than  a  recommendation  was  in  question,  and  the  Govern- 
ments must  be  consulted  before  any  signature  can  be  given. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
I  will  go  even  further,  and  say  that  the  vote  in  favour  of  this  Protocol  should  in  no  way 
signify  on  the  part  of  the  States  which  approve  it,  any  intention  of  signing  it  at  any 
date  whatever.  I  may  remind  you  that  at  least  two-thirds  of  the  votes  must  be  ob- 
tained for  a  Convention  to  be  valid. 

The  CHAIRMAN  (speaking  in  French).  —  In  the  Geneva  Protocol  it  is  stated  that 
the  present  Protocol  shall  remain  open  for  the  signatures  of  States...  without  any  fixed 
period  for  so  doing.  Consequently  a  State  might  wait  a  hundred  or  even  two  hundred 
years  before  deciding  to  sign. 

Does  the  Committee  think  that  we  may  now  proceed  to  consider  the  contents  of  the 
Protocol  itself? 

M.  TSANG-OU  (China;  speaking  in  French).  —  If  the  parties  concerned  accept 
the  Protocol,  will  it  be  necessary  for  them  to  conclude  special  Conventions? 

The  CHAIRMAN  (speaking  in  French).  —  Certainly  not. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Then  the  present  Protocol  will 
constitute  an  engagement  undertaken  between  the  signatories? 

As  regards  another  point,  are  we  to  agree  that  the  terms  of  all  the  articles  men- 
tioned in  the  Draft  Protocol  apply  to  national  navigable  waterways?  To  state  my 
question  more  exactly  :  Can  a  State  accept  Articles  2,  3  and  4,  for  example,  and  not 
Articles  13,  14  and  15? 

Mr.  H.  0.  MANCE  (Great-Britain).  —  The  point  raised  by  the  Chinese  Delegate 
touches  very  closely  on  a  small  point  that  I  intended  to  raise.  I  may  mention  that 
the  British  Delegation  fully  approves  of  this  idea  of  a  protocol,  but  the  small  Com- 
mittee which  I  hope  will  be  appointed,  to  deal  with  it — thus  avoiding  lengthy  discussion 
here — will  have  to  bear  in  mind  the  relative  advantages  of  a  protocol  couched  in  very 
liberal  terms,  signed  by  a  certain  number  of  States,  and  a  protocol  containing  perhaps 
slightly  less  liberal  terms,  signed  by  a  much  larger  number  of  States.  I  understand 
that  the  Protocol  must  be  accepted  en  bloc  if  it  is  accepted  at  all.     The  only  other 
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question  that  will  arise  is  one  which  of  the  Delegate  of  Italy  perhaps  had  in  mind,  that 
of  charges.  These  are  excluded  from  the  Draft  presented  by  the  Secretary-General, 
but  the  question  is  to  a  certain  extent  left  open  in  the  Draft  presented  by  the  Dele- 
gate of  Switzerland.  The  difficulty,  I  imagine,  arises  from  the  fact  that  the  waterways 
have  been  constructed  at  the  expense  of  the  State,  and  in  some  cases  the  tolls  have 
been  remitted  altogether.  The  question  therefore  arises  whether,  if  you  allow  foreign 
vessels  to  use  these  waterways,  they  ought  not  to  bear  charges  corresponding  to  what 
might  have  been  reasonably  levied  by  the  State,  had  it  looked  upon  the  waterways  as 
a  commercial  undertaking.  I  do  not  propose  to  suggest  a  solution,  but  when  the 
Sub-Committee  considers  this,  I  think  it  may  be  one  of  the  critical  points,  and  I  there- 
fore wish  to  draw  the  attention  of  the  Committee  to  it. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Article  36  of  the  Statute 
of  the  Court  of  Justice  reads  as  follows  : 

The  jurisdiction  of  the  Court  comprises  all  cases  which  the  parties  refer  to  it,  and  all  mat- 
ters specially  provided  for  in  treaties  and  conventions  in  force. 

The  Members  of  the  League  of  Nations  and  the  States  mentioned  in  the  Annex  to  the 
Covenant  may,  either  when  signing  or  ratifying  the  protocol  to  which  the  present  Statute 
is  adjoined,  or  at  a  later  moment,  declare  that  they  recognise  as  compulsory  ipso  facto  and 
without  special  agreement,  in  relation  to  any  other  Member  or  State  accepting  the  same 
obligation,  the  jurisdiction  of  the  Court  in  all  or  any  of  the  classes  of  legal  disputes  concerning : 

(a)  The  interpretation  of  a  treaty; 

(b)  Any  question  of  international  law; 

(c)  The  existence  of  any  fact  which,  if  established,  would  constitute  a  breach  of  an  inter- 
national obligation; 

(rf)  The  nature  or  extent  of  the  reparation  to  be  made  for  the  breach  of  an  international 
obligation. 

The  declaration  referred  to  above  may  be  made  unconditionally  or  on  condition  of  reci- 
procity on  the  part  of  several  or  certain  Members  or  States,  or  for  a  certain  time. 

In  my  opinion,  that  constitutes  an  analogy  with  the  matter  now  before  us.  Some 
States  will  declare  themselves  willing  to  recognise  the  principle;  others  will  say  that 
they  are  quite  prepared  to  recognise  it  to  the  full  in  their  own  territories;  others, 
again,  will  point  out — as  one  delegation  has  done —  that  they  do  not  agree  with  the 
majority  in  accepting  all  the  obligations  suggested,  for  example,  by  M.  Haas.  If, 
therefore,  we  wish  this  innovation  to  have  its  full  effect,  we  must  give  this  institution 
more  elasticity  by  establishing  first  a  protocol  simply  recognising  the  principle,  and 
secondly  an  entirely  optional  protocol,,  and  allow  those  States  which  will  not  sign 
this  second  protocol  involving  an  immediate  obligation,  to  pass  special  conventions, 
the  terms  of  which  may  be  fixed  according  to  whether  these  States  accept  any  given 
convention  included  in  our  general  scheme. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French). 
Neither  M.  Vallotton  nor  myself  need  defend  the  respective  merits  of  our  texts,  as 
we  are  not  concerned  here  with  any  question  which  might  involve  the  pride  of  author- 
ship; and  as  far  as  I  am  concerned,  if  I  have  introduced  the  greatest  possible  number 
of  articles,  it  was  because  it  is  always  easier  to  omit  than  to  add. 

The  particular  point  as  to  whether  resort  must  be  had  to  a  protocol  of  this  kind  in 
order  to  allow  a  State  to  place  any  particular  waterway  at  the  disposal  of  another 
State  seems  to  me  entirely  superfluous.  It  is  quite  easy  for  States  to  conclude  conven- 
tions between  themselves;  the  essential  aim  is  to  obtain  at  once  a  regime  which  shall 
be  sufficiently  clear  and  comprehensive,  even  though  we  make  a  most  modest  beginning. 
It  is  quite  needless  to  have  recourse  to  a  protocol.  States  do  not  require  the  machin- 
ery of  the  League  of  Nations  or  of  a  protocol  of  this  nature  in  order  to  open  a  water- 
way to  any  particular  country.  It  would  be  better  to  confine  ourselves  to  a  group 
of  obligations  which  States  could  undertake  en  bloc  whenever  they  might  think  desi- 
rable; the  obligations  would  then  automatically  extend  to  include  all  those  under- 
taking similar  engagements.  The  question  now  arises  as  to  what  these  obligations 
are  to  be. 

There  appears  to  be  complete  agreement  as  regards  Article  2.  Mention  of  Article  3 
cannot  possibly  be  omitted,  because  very  little  freedom,  properly  so-called,  would  be 
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left.  Perhaps  it  could  be  altered,  as  the  Italian  Delegation  proposes;  it  would  no 
longer  be  national  treatment  that  would  be  granted,  but  most-favoured-nation  treat- 
ment. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  That  is  true.  General  Mance  made 
a  very  just  remark  regarding  charges.  If  a  State  expends  considerable  sums  in  order 
to  have  river  navigation,  and  if  it  wishes  to  place  very  light  charges  on  its  inhabitants, 
who  have  already  contributed  to  the  expenditure,  is  it  fair  to  compel  it  to  extend  to 
foreigners  who  come  and  work  on  its  territory  the  more  favourable  terms  which  it 
grants  to  its  own  nationals?  I  consider  that  it  should  be  free  to  accord  different  treat- 
ment— even  though  it  might  not  actually  do  so — to  the  two  categories  of  persons 
using  its  navigable  waterways. 

M.  Robert  HAAS  (Secretary- General  of  the  Conference;  speaking  in  French).  — 
In  order  to  satisfy  the  Italian  Delegation,  we  might  add  a  supplementary  paragraph, 
to  be  drawn  up  by  mutual  agreement,  dealing  with  charges  intended  to  cover  the 
cost — including  repayment  of  capital  expenditure— of  the  waterways  constructed  and 
maintained  at  the  public  expense. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  There  may  be  still  other  cases.  Is 
it  likely  that  a  State  will  deprive  itself  of  the  right  to  accord  to  nationals  somewhat 
different  treatment  to  foreigners  on  certain  canals  constructed  exclusively  for  certain 
industries  or  certain  waterway-systems?  Italy,  who  gives  freedom  to  all,  will  probably 
give  freedom  even  to  those  who  come  and  work  on  her  territory;  but  it  does  not  seem 
to  me  reasonable  for  her  to  deprive  herself  completely  of  her  rights  by  means  of  a  con- 
vention of  a  general  nature.  As  at  the  beginning  of  our  work,  we  must  be  content 
with  little  in  order  to  achieve  greater  results.  I  propose  either  to  alter  the  text  of 
Article  3  or  else  to  omit  all  mention  of  this  article.  It  should  be  understood  that  by 
freedom  is  meant  freedom  not  only  to  treat  other  Powers  differently  amongst  them- 
selves, but  to  differentiate  between  foreigners  and  those  who  are  living  on  their  national 
soil. 

M.  Robert  HAAS  (Secretary- General  of  the  Conference;  speaking  in  French).  — 
Not  to  mention  Article  3  at  all  would  be  to  go  beyond  M.  Bignami's  wishes.  It  would 
be  better,  by  means  of  a  text  to  be  drafted  by  M.  Bignami  himself,  to  limit  the  scope 
of  Article  3  as  regards  national  waterways,  excluding,  for  example,  equality  in  matters 
of  charges. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  A  text  of  a  general  nature  would 
be  necessary.  We  might  say  that,  as  regards  dues,  Article  3  should  not  be  interpreted 
as  imposing  absolute  equality,  but  that  these  charges  should  be  equitable. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Bignami  and  M.  Haas  will  draft  a 
text  which  will  satisfy  the  Italian  and  certain  other  Delegations,  and  will  submit  this 
text  to  the  Committee. 

Sir  Louis  KERSHAW  (India).  —  I  wish  to  ask  one  question.  If  a  State  signs 
this  engagement,  does  that  imply  that  all  rivers  within  its  territory  will  come  under 
the  terms  of  this  regime  without  any  possible  reservation  on  the  part  of  the  State? 

M.  DETOEUF  (France:  speaking  in  French).  —  If  reciprocity  is  admitted  in  the 
Protocol,  the  agreement  must  hold  good  for  all  the  rivers  in  the  country;  otherwise 
it  would  not  be  known  how  far  the  reciprocity  extended. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  Is  it  possible  to  sign  this 
Protocol  with  a  reservation  as  regards  the  signature  of  certain  States  or  groups  of 
States1  When  signed  by  cer'ain  other  States,  the  protocol  may  possess  an  interest 
for  a  country  which  it  would  not  possess  at  all  if  not  signed  by  them; 
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The  CHAIRMAN  (speaking  in  French).  — That  contingency  has  not  been  provided 
for.  The  question  was  raised  at  Geneva  at  the  time  of  the  discussion  on  the  Perma- 
nent Court  of  Justice.  Certain  countries  wished  to  make  it  a  condition  of  their  signa- 
ture that  a  large  number  of  countries  should  sign. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  In  that  case  the  question  is 
still  more  important. 

M.  Robert  HAAS  (Secretary  General  of  the  Conference;  speaking  in  French).  — 
That  would  completely  change  the  character  of  this  Protocol,  which  is  of  no  value 
unless  it  is  subject  to  reciprocity.  I  cannot  see  what  a  State  risks  by  signing  it  without 
knowing  which  States  will  accede  to  it.  If  a  State  does  not  with  to  bind  itself  unless 
other  States  with  which  it  is  particularly  concerned  will  also  be  bound,  I  should  like 
to  point  out  that  if  these  States  do  not  bind  themselves,  neither  will  the  first  State 
be  bound  to  them. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  I  presume  that  reciprocity 
will  not  always  be  put  into  practice.  It  may.be  theoretical,  but  may  not  actually 
be  put  into  force. 

M.  Robert  HAAS  (Secretary  General;  speaking  in  French).  —  There  are  cases  in 
which  a  country  might  strongly  desire  to  consent  to  the  sacrifice  involved  by  opening 
its  waterways  to  the  flags  of  certain  States,  because  it  desires  to  carry  on  navigation 
itself  in  some  particular  country.  I  think  that  that  is  the  case  to  which  M.  Reinhardt 
is  referring.  Such  a  country  would  make  a  fool's  bargain  by  signing,  because  the 
country  in  which  it  desires  to  navigate  will  not  enter  its  waterways,  and  those  in 
which  it  is  not  interested  will. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  That  is  very  true. 

M.  Robert  HAAS  (Secretary  General  of  the  Conference;  speaking  in  French).  — 
The  question  appears  to  me  insoluble. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  told  you  that  it  would  be  advan- 
tageous to  have  a  more  elastic  system.  You  have  introduced  the  word  reciprocity. 
Think  of  a  country  as  large  as  China,  which  has  many  navigable  waterways.  Is  there 
any  country  which  can  guarantee  reciprocity  with  China  from  the  point  of  view  of 
extent  of  navigation?  I  think  the  Protocol  might  be  divided  into  three  paragraphs, 
as  follows  : — 

1.  Recognition  of  the  principle  of  freedom  of  communications; 

2.  Extension  of  this  principle  to  national  waterways,  with  a  minimum  of  obligations ; 

3.  Enumeration  of  obligations,  which  might  be  considered  as  optional  in  so  far 
as  they  were  reconcilable  with  the  laws  of  the  country. 

I  think  a  very  simple  system  is  required  in  order  to  permit  the  greatest  possible 
number  of  countries  to  sign.  If  China  accepts  the  first  part,  she  will  sign.  If  she 
accepts  the  second  or  third,  she  will  sign. 

M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  — This  discussion  on  national 
waterways  appears  to  me  out  of  place.  We  are  discussing  national  waterways,  wher- 
eas we  do  not  yet  know  what  will  be  the  regime  of  international  waterways;  and  yet 
this  is  the  real  question  which  we  have  met  to  settle.  We  are  constantly  being  told 
that  we  have  not  much  time  left,  and  that  we  must  conclude  our  labours  with  all  speed, 
and  yet  we  are  discussing  questions  of  secondary  importance,  and  so  far  have  failed 
even  to  define  international  waterways.  The  formula  proposed  by  M.  Haas  refers 
to  articles  with  which  we  are  not  even  acquainted.  The  extent  of  the  engagements 
which  we  are  undertaking  in  signing  this  Protocol  cannot  possibly  be  judged  unless 
we  have  before  us  the  text  of  these  articles.  I  therefore  propose  that  this  discussion 
be  deferred  until  after  the  Convention  on  International  Navigable  Waterways  has 
been  adopted. 
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As  regards  the  substance  of  the  question,  the  most  important  matter  is  to  know 
what  will  be  the  engagements  which  we  shall  undertake  by  signing  such  a  protocol.  I 
think  that  the  system  of  enumerating  the  articles  is  not  a  good  one.  The  Italian 
Delegation  has  already  proposed  to  omit  four  or  five  articles;  various  delegations  will 
probably  call  for  the  omission  of  others.  I  am  very  much  afraid  that  nothing  will 
be  left.  I  think  it  would  be  better  to  rest  content  with  a  more  general,  more  elastic 
formula,  as  the  Swiss  Delegation  has  proposed,  or  else  to  take  the  text  of  the  Preamble 
in  the  Green  Book.     A  general  formula  would  certainly  find  wider  support. 

The  CHAIRMAN  (speaking  in  French).  —  But  you  do  think  that  a  protocol  is 
necessary  for  national  rivers. 

M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  In  principle,  yes. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Is  it 
really  of  any  use  to  raise  this  question  of  the  Protocol?  There  are  other  reasons 
besides  those  given  by  the  Czecho-Slovak  Delegate — in  particular  a  question  of  prin- 
ciple. Many  delegations  do  not  wish  to  accept  anything  which  affects  their  national 
waterways,  and  this  not  through  lack  of  any  liberal  spirit,  but  because  the  economic 
conditions  of  their  country  do  not  allow  them  to  do  so.  A  two-thirds  majority  is 
necessary  for  the  Protocol  to  be  accepted,  and  if  all  those  who  are  not  concerned  in 
this  question  abstain  when  the  vote  is  taken,  or  retire  from  the  Committee  in  order- 
not  to  undertake  even  a  moral  obligation  in  the  matter,  you  can  imagine  the  situation 
which  will  result.  In  my  opinion,  the  question  of  principle  must  be  raised  first,  is 
it  of  any  use, — is  it  not  premature,  to  discuss  a  protocol  of  this  kind? 

The  CHAIRMAN  (speaking  in  French).  —  I  wished  to  know  the  general  opinion 
of  the  meeting  before  entering  upon  any  detailed  discussion,  and  for  that  reason  I  asked 
various  speakers  to  give  their  views;  I  thank  M.  Avramovitch  for  having  made  the 
situation  clear. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  I  think  M.  Avramovitch 
does  not  know  the  origin  of  this  Protocol;  what  he  asks  for  has  already  been  done,  if 
not  in  Committee,  then  in  Sub-Committee.  The  Sub-Committee  had  decided,  on  a 
proposal  of  the  Japanese  Delegation,  to  open  to  navigation  all  tributaries  of  all  coun- 
tries. After  having  adopted  this  proposal,  which  was  of  a  much  more  radical  nature 
than  the  Protocol,  the  Sub-Committee  succeeded  after  much  effort  in  inducing  the 
Japanese  Delegation  to  renounce  the  right,  which  it  had  acquired  through  this  vote, 
and  accept  instead  the  idea  of  a  protocol,  even  though  more  limited  in  its  effect. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  If  1 
remember  aright,  it  was  a  recommendation  which  was  in  question. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  No;  there  was  a  recom- 
mendation in  the  Preamble  of  the  Green  Book  Draft.  The  Japanese  Delegation  had 
obtained  a  majority  for  its  amendment,  which  goes  directly  counter  to  your  wishes. 
We  succeeded  in  establishing  a  protocol  of  such  a  character  that  those  States  which 
were  unwilling  to  grant  freedom  of  navigation  on  their  own  rivers  were  free  not  to 
sign  it.  We  thus  avoid  causing  a  cleavage  in  the  Conference.  I  think  it  is  reasonable 
to  accept  this  Protocol,  especially  as  we  have  all  agreed  in  principle  that  the  ideal 
would  be  to  open  to  every  State  what  is  really  the  sequel  to  the  freedom  of  the  seas, 
namely,  freedom  on  the  rivers  of  every  country.  By  adopting  this  Protocol  we  shall 
clearly  mark  the  goal  towards  which  we  all  wish  to  turn  our  steps,  and  at  the  same 
time  we  shall  in  no  way  affect  the  special  economic  circumstances  which  for  the  mo- 
ment prevent  certain  States  from  definitely  accepting  the  principle  of  freedom. 

M.  Robert  HAAS  (Secretary  General  of  the  Conference;  speaking  in  French).  — 
1  think  it  would  be  very  desirable,  in  order  to  avoid  any  misunderstanding,  to  take 
a  vote  now  on  the  principle  of  the  protocol,  it  being  understood  that  a  vote  in  favour 
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will  signify  nothing  more  than  an  acceptance  of  the  views  expressed  by  M.  Montar- 
royos,  that  is  to  say,  that  the  system  of  the  Protocol  will  leave  to  all  who  wish  to 
accept  it  the  option  of  doing  so  or  of  abstaining. 

The  CHAIRMAN  (speaking  in  French).  —  As  nobody  else  wishes  to  speak,  I  will 
consider  the  discussion  closed,  and  will  put  to  the  vote  the  principle  of  the  Protocol 
concerning  national   waterways. 

The  principle  was  adopted  by  24  votes  to  2,  with  5  abstentions. 

We  now  pass  to  the  contents  of  the  protocol. 

M.  POLITIS  (Greece;  speaking  in  French).  —  The  question  of  principle  has  been 
settled,  and  I  now  propose  that  a  small  sub-committee  be  appointed  to  draft  the  pro- 
tocol.    It  will  then  be  submitted  to  the  Conference  in  order  that  all  may  sign. 

The  CHA1 RMAN  (speaking  in  French).  —  As  no-one  asks  to  speak,  the  question 
will  be  decided  thus.  The  Officers  of  the  Conference  propose  that  the  following  be 
appointed  as  Members  of  the  Sub-Committee  : 

MM.  Tsang-Ou  (China),  Velasquez  (Paraguay),  Lely  (Netherlands),  Bignami( Italy), 
Sir  Louis  Kershaw  (India).  If  the  Committee  approves  this  choice,  I  will  ask  these 
delegates  on  its  behalf  to  make  great  efforts  to  enable  us  speedily  to  arrive  at  a  final 
text. 

DISCUSSION  OF  ARTICLE  1 

The  CH  Al  RMAN  (speaking  in  French).  —  We  have  now  arrived  at  the  culminating 
point  of  our  labours.  Article  1  raises  a  capital  question;  1  will  read  it  in  the  form 
i.i  which  it  has  been  drafted  by  the  Sub-Committee  under  the  chairmanship  of  M.Al- 
varez : 

In  applying  the  present  Convention,  the  following  are  declared  to  be  navigable  waterways 
of  international  concern  :  — 

I.  All  parts  which  are  naturally  navigable,  both  to  and  from  the  sea,  of  a  waterway,  in 
its  course,  naturally  navigable  both  to  and  from  the  sea,  divides  or  crosses  different  States, 
and  also  all  parts  of  any  other  waterway  naturally  navigable  both  to  and  from  the  sea, 
which  connects  with  the  sea  a  waterway  naturally  navigable  which  divides  or  crosses 
aifferent  States. 

It  is  understood  that : 

(a)  The  fact  of  transhipment  from  one  vessel  to  another  is  not  excluded  by  the  words 
navigable  both  to  and  from  the  sea  ; 

(b)  Any  natural  waterway,  or  part  of  a  natural  waterway,  is  said  to  be  naturally  naviga- 
ble if  it  is  at  present  used  for  ordinary  commercial  navigation,  or  is  capable,  by  reason  of 
its  natural  conditions,  of  being  so  used; 

(c)  By  ordinary  commercial  navigation  is  to  be  understood  navigation  which,  in  view  of 
the  economic  conditions  of  the  riparian  countries,  is  commercially  and  normally  practicable; 

(d)  Tributaries  are  to  be  considered  as  separate  waterways; 

(e)  Lateral  canals,  constructed  in  order  to  remedy  the  defects  of  a  waterway  included 
in  the  above  definition,  are  assimilated  thereto. 

II.  Waterways,  or  parts  of  waterways,  whether  natural  or  artificial,  expressly  declared 
as  being  placed  under  the  regime  of  this  Convention,  either  in  unilateral  acts  of  the  States 
under  whose  sovereignty  or  authority  these  waterways  or  parts  of  waterways  are  situated, 
or  in  agreements  with  the  consent,  is  particular,  of  the  said  States. 

M.  MIRZA  HUSSEIN  KHAN  ALAI  (Persia;  speaking  in  French).  -  -  At  the 
meeting  of  the  Sub-Committee  yesterday  I  reserved  the  right  to  speak  again  in  Com- 
mittee on  the  claims  of  my  country,  which  have  not  yet  been  taken  into  account. 

I  have  already  had  the  honour  to  state  the  point  of  view  of  my  Government  as 
regards  free  navigation  on  the  rivers  of  Mesopotamia.  I  need  not  dwell  further  on 
this  subject.  The  Japanese  amendment,  which  I  supported  (1),  has  been  discarded, 
and  paragraph  C  of  Article  1,  as  submitted  on  April  5th  to  the  Sub-Committee  by 


(1)  For  text  of  Japanese  amendment  see  p.  69,  and  remarks  of  Persian  Delegote,  p.  72. 
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the  small  Committee  appointed  to  draft  it,  does  not  appear  in  the  text  proposed  today. 
This  paragraph,  which  satisfied  Persia,  read  as  follows  : — 

When  two  or  mure  waterways  unite  in  such  a  way  as  to  form  a  third,  without  the  possi- 
bility of  ascertaining  which  of  the  two  original  waterways  is  the  tributary,  both  shall  be  con- 
sidered as  a  main  waterway. 

If  it  were  possible  to  introduce  into  Article  1,  in  the  form  in  which  it  is  submitted 
to  us,  a  provision  laying  down  that  an  international  river  does  not  lose  its  character 
when  it  changes  its  name,  1  should  be  satisfied;  all  the  characteristics — hydrographic, 
topographic,  economic — show  that  the  Tigris  and  the  Shat-el-arab  form  one  and  the 
same  waterway.  Through  the  mere  accident  of  geographical  nomenclature  the  Shat-el- 
arab,  of  which  Persia  is  a  riparian  State,  changes  its  name  after  Kurna  and  becomes 
the  Tigris.  Other  similar  instances  also  exist, — the  Niemen  for  example,  which  is  also 
known  as  the  Russstrom  and  the  Memel,  but  it  remains  none  the  less  a  river  of  inter- 
national concern. 

In  the  present  circumstances,  however,  I  am  obliged  to  reserve  the  right  of  my 
Government,  which  cannot  sign  the  Convention  on  Waterways  until  it  has  received 
entire  satisfaction,  and  I  ask  the  Chairman  to  be  so  good  as  to  have  my  statement 
inserted  in  the  Report. 

The  CHAIRMAN  (speaking  in  French).  —  The  Officers  of  the  Conference  will  do 
what  is  necessary  as  regards  inserting  it. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  have  been  in  communication  with  the 
Delegate  of  Persia.  I  am  very  grateful  to  him  for  not  raising  what  might  have  been 
a  difficult  question  at  the  present  time.  I  quite  share  his  hope  that  a  satisfactory 
solution  will  be  arrived  at  which  will  meet  his  requirements  and  enable  him  to  sign 
and  ratify  the  Convention. 

The  CHAIRMAN  (speaking  in  French).  —  Most  of  the  delegates  concerned  in 
this  question,  either  from  the  geographical  or  technical  point  of  view,  were  on  the 
Sub-Committee,  and  I  hope  that  the  Committee  will  be  able  to  record  the  unanimous 
agreement  of  the  Committee. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  am  very  sorry  to  have  to  delay 
this  agreement  somewhat.  During  the  discussion  of  this  question  in  Sub-Committee, 
I  stated  that  I  could  accept  Article  1,  but  that  I  would  like  an  explanation  of  Para- 
graph 2  of  Article  1,  which  reads  as  follows  : — 

Waterways,  or  parts  of  waterways,  whether  natural  or  artificial,  expressly  declared 
as  being  placed  under  the  regime  of  this  Convention... 

I  should  be  very  glad  if  the  Committee  would  adopt  my  point  of  view  and  insert 
in  the  Report,  or  in  the  records,  the  following  statement : — 

The  mere  fact  that  a  State,  while  awaiting  the  conclusion  of  a  general  convention  on 
the  international  regime  of  waterways,  has  provisionally  granted  freedom  of  navigation 
on  some  of  its  national  waterways,  under  the  conditions  laid  down  in  Articles  332  to  337 
of  the  Treaty  of  Versailles,  cannot  be  considered  as  deciding  as  to  the  international 
character  of  these  waterways. 

M.  Robert  HAAS  (Secretary- General  of  the  Conference;  speaking  in  French).  — ■ 
This  question  appears  to  me  to  go  beyond  the  bounds  of  any  possible  discussion  at 
the  moment.     Paragraph  2  of  Article  1  lays  down  that  : — 

Waterways,  or  parts  of  waterways,  whether  natural  or  artificial,  expressly  declared  as 
being  placed  under  the  regime  of  this  Convention,  either  in  unilateral  Acts  of  the  States 
under  whose  sovereignty  or  authority  these  waterways  or  parts  of  waterways  are  situated, 
or  in  agreements  with  the  consent,  in  particular,  of  the  said  States. 

It  merely  states — and  this  is  fairly  obvious — that  waterways  which  in  accordance 
with  certain  Acts  are  in  such  a  situation  that  they  ought  to  become  subject  to  this 
Convention,  shall  in  fact  become  subject  to  it.     This  is  beyond  dispute,  and  it  would 
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even  be  unnecessary  to  say  so  as  regards  those  States  which  may  be  signatories  of  such 
Acts.  It  must  be  stated  here,  however,  because  other  parties  besides  the  signatories 
of  these  Acts  contract,  in  virtue  of  the  Convention,  certain  obligations  connected  with 
navigation  on  these  waterways,  such  as  the  obligation  to  defer  to  the  jurisdiction  of 
the  League  of  Nations  should  any  disputes  arise  in  connection  with  such  navigation. 
It  was  for  this  purpose  only  that  paragraph  2  was  inserted. 

The  question  of  the  interpretation  of  these  Acts  should  they  be  considered  open  to 
different  interpretations  by  the  parties  interested,  cannot  concern  this  Conference,  and 
is  not  touched  upon  in  the  text  of  Article  1.  Moreover  it  appears  to  me  that  the  Bar- 
celona Conference  is  not  competent  to  interpret  individual  treaties.  I  think  that  the 
question  raised  by  the  Polish  Delegation  cannot  validly  be  solved  here.  Any  decision 
which  may  be  taken  on  this  point  would  be  absolutely  invalid  because  the  Conference 
is  in  no  way  qualified  to  give  interpretations  of  treaties  which  have  not  been  submitted 
to  it. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  that  is  the  general  feeling  of 
the  Committee.  The  interpretation  of  the  Treaty  of  Versailles,  or  similar  treaties, 
does  not  come  within  our  legal  competence. 

M.  WINIARSK1  (Poland;  speaking  in  French).  —  My  sole  object  in  asking  the 
Committee  to  insert  this  statement  and  approve  it  is  that  Poland,  like  Roumania,  has 
had  to  accept  provisionally,  for  a  certain  period,  some  obligations  regulating  naviga- 
tion on  purely  national  waterways  pending  the  conclusion  of  a  general  Convention. 

Our  Committee  has  adopted  two  principles.  I  am  in  complete  agreement  as 
regards  the  principle  of  definition,  in  accordance  with  which  national  rivers  remain 
as  they  are  at  present.  But  there  is  also  the  principle  of  enumeration.  Although 
this  mentions  no  names,  it  is  none  the  less  an  enumeration.  Then  again,  does  not 
paragraph  2  of  Article  1  constitute  a  substitution  of  obligations  which  might  have  the 
effect  of  rendering  permanent  what  has  hitherto  been  considered  as  purely  temporary. 
I  should  not  like  the  situation  of  Poland,  any  more  than  that  of  Roumania.  to  be 
rendered  more  difficult  than  it  has  hitherto  been,  as  a  result  of  Paragraph  2  of  Article  I 
of  this  Convention. 

M.  Robert  HAAS  (Secretary-General;  speaking  in  French).  —  I  should  like  to 
reply  with  as  much  precision  possible  to  M.  Winiarski's  very  interesting  and  clear 
remarks.  My  view  is  that  no  new  obligation  can  arise  in  virtue  of  this  Convention, 
if  such  an  obligation  has  not  been  laid  down  in  the  Treaty.  There  will  only  be  a  substi- 
tution of  obligations  if  such  substitution  is  laid  down  in  the  Treaty.  I  repeat  that  this 
is  merely  a  question  of  the  interpretation  of  treaties,  and  this  is  outside  the  compe- 
tence of  this  Conference. 

M.  ALVAREZ  (Chile,  President  of  the  Sub-Committee;  speaking  in  French).  — 
If  I  have  rightly  understood  the  idea  of  the  Polish  Delegate,  what  he  asks  is  that  his 
statement  should  be  entered  in  the  records.  I,  for  my  part,  see  no  objection  to  this; 
it  would  not  prejudge  anything  within  the  competence  of  the  Committee. 

« 
M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  In  order  to 
make  the  discussion  fully  clear  I  should  like  to  ask  the  Polish  Delegate  the  following 
question  : — In  the  treaties  to  which  he  refers,  are  the  rivers  in  question  expressly  stated 
as  being  necessarily  subjected  to  the  regime  of  the  present  Convention  ? 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  will  read  Article  18  of  the 
Treaty  concluded  between  Poland  and  the  Principal  Allied  and  Associated  Powers  : 

Pending  the  conclusion  of  a  general  Convention  on  the  International  Regime  of  Water- 
ways, Poland  undertakes  to  apply  to  the  river  system  of  the  Vistula  (including  the  Rug  and 
the  Narev)  the  regime  applicable  to  International  Waterways  set  out  in  Articles  .1.12  to  :;:!7 
of  the  Treaty  of  Peace  with  Germany. 
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M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  That  is  not 
the  question. 

M.  DETOEUF  (France;  speaking  in  French).  — ■  I  think  that  that  is  solely  a  ques- 
tion of  interpretation. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  think  there  is  a  misunder- 
standing. We  must  know  quite  authentically  and  definitely  whether,  in  virtue  of  this 
paragraph  2  of  Article  I,  the  present  situation  of  Poland  will  not  be  changed.  This 
is  the  only  condition  on  which  1  can  accept  Article  1. 

The  CHAIRMAN  (speaking  in  French).  —  Everything  depends  on  the  interpre- 
tation of  the  Treaty  signed  between  the  five  Principal  Powers  and  Poland.  In  my 
opinion  the  Barcelona  Conference  is  not  qualified  to  settle  this  question. 

M.  W1NIARSK1  (Poland;  speaking  in  French).  —  I  do  not  ask  it  to  do  so, 
Mr.  Chairman.    What  I  ask  is  that  my  statement  shall  be  entered  in  the  records. 

The  CHAIRMAN  (speaking  in  French).  —  This  shall  be  done.  The  incident  is 
satisfactorily  closed. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  — I  must  confess  to  the  Confer- 
ence that,  with  profound  regret,  I  was  obliged  to  inform  my  colleagues  on  the  Sub- 
Committee,  that  in  spite  of  all  the  cordiality  of  our  relations  and  all  the  consideration 
which  they  have  shown  me,  I  could  not  accede  to  the  text  which  they  have  put  before 
you.  It  was  therefore  agreed  between  us,  in  order  to  avoid  prolonging  this  discussion, 
that  I  should  have  the  honour  of  stating  here  in  Committee  the  grounds  for  my  pro- 
posal and  my  vote. 

I  should  like  to  tell  the  Committee  that  it  is  a  feeling  of  profound  disappointment, 
which  impels  me  to  put  before  you  the  statements  which  I  wish  to  make.  You  will 
remember  the  salient  facts  which  characterise  a  certain  evolution  of  ideas  in  the 
question  now  I  efore  us,  particularly  as  regards  the  right  of  enclaved  States  to  access 
from  the  sea. 

The  popularity  of  President  Wilson  is  perhaps  already  ancient  history,  and  has 
been  emphatically  denied  in  certain  respects.  You  will  doubtless  remember  the 
emotion  with  which  the  whole  civilised  world  received  the  statements  of  President 
Wilson,  and  particularly  the  solemn  affirmation  of  this  principle  that  every  State 
should  have  the  right  of  access  to  the  sea,  if  possible  under  conditions  of  equality  with 
other  States.  When  I  surveyed  the  work  done  first  at  Paris  and  afterwards  here, 
I  asked  myself  if  we  had  really  made  any  progress  in  this  respect,  and  I  must  frankly 
confess  that,  as  regards  this  Convention  on  Navigable  Waterways,  Switzerland  will 
not  vote  on  Articles  1  to  9  without  some  uneasiness. 

We  wish  to  have  done  with  this  question.  I  am  here  only  the  representative  of 
a  small  country,  and  I  have  no  illusions  as  to  the  success  of  my  proposals.  They  have 
hitherto  found  but  little  response  amongst  you,  but  nevertheless  it  is  my  duty  to 
point  out  that  we  cannot  accept  the  point  of  view  taken  up  by  the  Committee.  On 
that  point  I  am  entirely  in  agreement  with  the  Delegate  of  Poland.  A  treaty  of  peace, 
several  treaties  of  peace,  have  been  concluded,  in  which  rights  and  obligations  of  very 
considerable  importance, — particularly  as  regards  the  regime  of  international  water- 
ways— have  been  solemnly  affirmed  not  only  in  favour  of  the  signatories  but  also  in 
favour  of  the  beneficiaries.  The  idea  which  Switzerland  has  constantly  sought  to 
defend  here — and  if  this  idea  had  been  a  good  one,  it  cannot  have  been  well  defended, 
because  I  have  not  succeeded  in  securing  its  acceptance — was  that  it  was  absolutely 
necessary  to  remain  faithful  to  the  principle  that  these  treaties,  good  or  bad, 
must  be  respected  unless  unanimous  consent  could  be  obtained  to  alter  them.  But 
I  regret  to  repeat  that — in  the  opinion  of  Switzerland — this  principle  has  been 
forgotten,  not  merely  as  regards  Article  1  but  as  regards  Article  9,  which  is 
intimately  connected  with  Article  1.  I  will  explain  my  meaning.  Contrary  to  the 
principle  according  to  which  the  individual  obligations  of  States  as   regards  com- 
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munications  should  be  extended  both  with  a  view  to  the  maintenance  of  peace  and 
also  in  order  to  develop  these  international  communications,  the  definition  of  inter- 
national navigable  waterways,  although  we  fully  recognise  that  it  marks  some  pro- 
gress by  including  international  tributaries,  nevertheless,  as  regards  those  interna- 
tional waterways  with  which  my  country  is  concerned,  it  represents  a  retrogression, 
in  respect  of  the  rights  recognised  and  even  confirmed  in  favour  of  Switzerland. 
Switzerland  claims  these  rights  today  because  she  considers  that  no-one  can  take 
them  from  her.  She  possessed  them  before  the  Treaty  of  Peace,  and  the  signatories 
of  the  Treaty  of  Peace  decided  solemnly  to  confirm  them.  In  particular  as  regards 
the  Rhine  in  those  articles  which  deal  with  the  obligations  of  the  riparian  States,  and 
which  define  in  the  first  place  obligations  regarding  upkeep,  there  was  a  definition 
on  the  subject  of  navigability  which  has  not  been  sufficiently  taken  into  account  now. 
I  will  take  Articles  336  and  337  of  the  Treaty  of  Versailles,  and  I  ask  permission  to 
quote  them  because  tliey  are  necessary  for  my  argument,  while  at  the  same  time  1 
admit  that  they  do  not  directly  apply  to  Switzerland.  There  is  also  Article  297  of 
the  Treaty  of  St.  Germain,  and  Articles  354  and  358  of  the  Treaty  of  Versailles  which 
are  specially  applicable  to  the  Rhine,  of  which  my  country  is  a  riparian  State.  In 
these  texts  the  old  principle  is  adhered  to  which  I  have  had  the  honour  to  defend 
here, — a  principle  still  to  be  found  in  a  convention  which  is  at  present  in  force  and 
which  in  certain  respects,  and  particularly  as  regards  navigability,  has  proved  its 
worth;  1  refer  to  the  Convention  of  Mannheim  of  1868.  In  all  these  articles  you 
will  find  the  principle  which  I  wish  to  state  now,  and  which  is  mentioned,  amongst 
others,  in  Article  336,  which  concerns  Switzerland.     This  Article  reads  as  follows  : 

In  default  of  any  special  organisation  for  carrying  out  the  works  connected  with  the 
upkeep  and  improvement  of  the  international  portion  of  a  navigable  system,  each  riparian 
State  shall  be  bound  to  take  suitable  measures  to  remove  any  obstacle  or  danger  to  navigation, 
and  to  ensure  the  maintenance  conditions  of  navigation. 

As  regards  ascertaining  what  is  understood  by  navigability,  the  authors  of  this 
article  considered  that  the  decision  should  be  left  to  the  riparian  States  and  to  those 
non-riparian  States  which  are  indirectly  interested  in  the  rivers.  That  precaution 
appeared  to  me  a  wise  one,  and  without  any  intention  of  criticising  the  Sub-Com- 
mittee, I  may  say  that  it  would  herhaps  have  been  better  to  follow  the  example 
given  it  by  those  practical  men  who  considered  it  preferable  not  to  enter  into  too 
many  details  in  a  general  convention  and  to  leave  to  the  parties  interested  in  each 
individual  river  the  task  of  considering  the  meaning  of  navigability,  in  accordance 
with  the  special  conditions  of  each  river. 

The  Sub-Committee  proposes  to  introduce  a  new  definition  of  navigability.  By 
navigability  it  means  in  the  first  place  the  navigability  of  a  natural  waterway  Or  part 
of  a  natural  waterway  which  is  at  present  used  for  ordinary  commercial  navigation. 
In  this  respect  I  will  recall  the  fact  that  one  of  the  members  of  the  Sub-Committee 
— the  British  Delegate — himself  recognised  on  one  occasion  that  this  conception  of 
ordinary  commercial  navigation  was  open  to  dispute.  To  this  definition  has  been 
added  the  following  : 

By  ordinary  commercial  navigation  is  to  be  understood  navigation  which,  in  view  of 
the  economic  conditions  of  the  riparian  countries,  is  commercially  and  normally  practicable. 

Switzerland  considers  that  by  making  this  addition  to  the  Treaty  of  Peace,  which 
will  control  my  country  as  regards  the  Rhine,  of  which  it  is  one  of  the  interested  par- 
ties, rights  have  been  prejudiced  which,  as  the  Delegate  of  Poland  has  pointed  out, 
cannot  be  taken  from  us  either  by  this  Conference  or  inferentially  by  a  mere  definition 
connected  with  Article  1. 

I  repeat  that  I  should  be  only  too  desirous  of  finding  some  common  ground  for 
compromise,  and  if  a  text  could  be  found  containing  a  formula  which  would  free 
Switzerland  from  the  fears  which  this  definition  inspires  in  her,  she  would  be  happy 
to  support  or  vote  on  Article  1.  For  this  reason,  the  principle  which  she  proposes 
to  follow  is  in  conformity  with  the  principle  which  was  defended  by  the  Allies  during 
the  war,  and  which  prompted  the  French  Government  to  invite  us  at  Paris  to  begin 
our  labours,     the  principle  that  particular  consideration  must  be  given  to  the  special 
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situation  of  enclaved  countries.  For  this  reason  I  have  the  honour  to  propose  to  the 
Committee  the  addition  to  Section  c  of  Article  1  the  following  words  : 

The  fact  that  a  waterway  can  give  access  to  the  sea  to  an  enclaved  State  shall  suffice  to 
establish  the  fact  that  such  waterway  can  be  used  for  purposes  of  ordinary  commercial 
navigation. 

Failing  this,  I  propose  that  we  should  remain  faithful  to  the  principles  of  the  Treaty 
of  Peace,  that  is  to  say,  that  we  should  leave  the  parties  concerned  in  each  individual 
waterway  lo  interpret  navigahility,  and  therefore  that  paragraphs  b  and  c  should  be 
omitted.  I  hope  that  this  appeal  from  a  small  country  will  not  fail  to  meet  with 
response  and  that  we,  who  were  one  of  the  protagonists  of  the  League  of  Nations,  who 
earnestly  supported  the  initiation  of  this  Conference,  and  who  have  wholeheartedly 
shared  in  its  labours,  shall  not  be  driven  by  you  to  the  regrettable  necessity  of  voting 
against  a  principle  wdiich  has  always  been  specially  dear  to  us. 

M.  CARACOSTEA  (Roumania;  speaking  in  French).  —  I  wish  to  say  that  Rou- 
mania  fully  supports  the  amendment  proposed  by  the  Delegate  of  Poland,  and  I  should 
like  this  to  be  mentioned  in  the  records. 

The  CHAIRMAN  (speaking  in  French).  —  The  necessary  steps  shall  be  taken  to 
do  so. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  speak  as  one  of  those  who  are  probably 
less  interested  in  the  discussions  which  have  taken  place  on  the  subject  of  Article  1. 
I  think  that  the  Committee  should  know  that  the  Sub-Committee  devoted,  1  think 
1  am  correct  in  saying,  three  meetings,  occupying  probably  at  least  ten  hours,  in 
the  attempt  to  satisfy  the  Delegate  of  Switzerland.  Very  considerable  concessions 
were  made  in  order  to  arrive  at  that  solution,  and,  as  one  who  participated  in  all  these 
discussions,  I  have  no  hesitation  in  saying  that  it  is  perfectly  useless  to  re-open  the 
discussion  at  this  stage.  The  Delegate  of  Switzerland  has  every  right  to  make  a  decla- 
ration; he  doubtless  wishes  it  to  be  inserted  in  the  records.  I  really  hope  that  the 
Committee  will  not  wish  to  discuss  this  point  any  more,  but  will  accept  the  text  as  a 
compromise  arrived  at  after  very  careful  and  sympathetic  study.  It  embodies  very 
considerable  concessions  made  by  other  interested  parties. 

The  CHAIRMAN  (speaking  in  French).  —  I  should  like  to  add  to  what  the  Dele- 
gate of  Great  Britain  has  said,  that  I  kept  in  touch  with  the  discussions  of  the  Sub- 
Committee,  and  that  it  made  very  great  efforts  to  arrive  at  an  agreement  with  the 
Swiss  Delegation.  I  am  also  fully  aware  that  the  Sub-Committee  went  to  the  extreme 
limit  of  the  concessions  which  could  be  made.  I  shall  ask  the  Committee  to  proceed 
to  vote  without  further  discussion. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  had  hoped  that  the  article  would  be 
submitted  to  the  vote  in  its  form  as  drafted.  As  General  Mance  says,  it  was  the  fruit 
of  the  labours  of  several  days. 

You  all  know  the  amendment  proposed  by  the  Italian  Delegation.  You  know 
the  spirit  of  conciliation  which  the  Italian  Delegation  has  manifested  not  only  on  this 
occasion  but  on  many  others.  It  cannot,  however,  accept  any  substantial  alteration 
of  this  article.  I  have  already  said  that  Italy  expends  considerable  sums  on  inland 
navigation.  I  have  also  said  that  she  is  prepared  to  give  access  to  all  comers  on 
her  waterways,  and  that  she  will  allow  passage  on  her  territory  to  as  much  merchan- 
dise and  to  as  many  persons  as  possible,  but  she  cannot  accept  a  view  which  would 
mean  steppi  lg  back  more  than  a  century.  The  definition  which  we  gave  in  Article  i 
is  based  on  technical  factors,  and  for  this  reason  it  is  a  very  just  one.  Any  alteration 
of  this  definition  would  give  rise  to  unfairness,  and  that  we  cannot  tolerate.  If  sub- 
stantial alterations,  such  as  those  proposed  by  the  Swiss  Delegation,  are  introduced 
into  Article  1,  the  Italian  Delegation  will  not  sign  the  Convention.  Even  if  it  did  so, 
the  country  could  not  ratify  it.  1  should  also  like  to  point  out  that  the  interests  of 
enclaved  countries  have  been  respected;  bu!  I  have  always  noticed  that  the  Swiss 
Delegation  has  at  all  times  been  prepared  to  navigate  all  over  the  world,  but  that  it 
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has  not  heen  equally  prepared  to  expend  money  to  enable  it  to  navigate  in.  the  rivers 
to  which  it  demands  free  acoess.  I  repeat  that  we  are  prepared  to  give  freedom  of 
navigation  on  our  waterways  to  all,  but  we  cannot  tolerate  anything  recalling  the 
Treaty  of  Vienna,  which  barbarously  divided  Italy  into  several  parts;  nor  can  we 
countenance  an  attempt  to  vindicate  rights  which  no  longer  exist. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  There  is  some  misunder- 
standing. It  was  not  the  relations  between  Switzerland  and  Italy  which  I  had  in 
mind,  but  the  articles  which  applied  to  the  regime  of  the  Rhine.  I  regret  that  I  did 
not  succeed  in  making  myself  understood,  but  I  said  that  we  cannot  be  deprived  here 
of  the  rights  on  the  Rhine  which  were  given  to  us  by  the  Treaty  of  Versailles. 

The  CHAIRMAN  (speaking  in  French).  —  The  discussion  is  closed.  1  will  put  to 
the  vote  the  amendment  submitted  by  the  Swiss  Delegation.  It  reads  as  follows  : 
Add  to  Article  1,  paragraph  c,  the  following  words  : 

The  fact  that  a  waterway  can  give  access  to  the  sea  to  an  enclaved  State  shall  suffice  to 
establish  the  fact  that  such  waterway  can  be  used  for  purposes  of  ordinary  commercial  navi- 
gation. 

The  result  of  the  vote  is  an  follows  : 

There  are  9  votes  for,  11  against  and  11  abstentions. 

The  amendment  was  rejected. 

If  no-one  else  wishes  to  speak  on  Article  1,  I  declare  this  article  adopted. 


APPOINTMENT  OF  ASSISTANT  RAPPORTEUR 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  I  propose  that  the  Com- 
mittee appoint  M.  Detocuf  as  Assistant- Rapporteur.  He  has  worked  with  us  a  great 
deal  in  Sub-Committee,  and  his  co-operation  will  be  most  useful. 

The  CHAIRMAN  (speaking  in  French).  —  The  Committee  has  shown  by  its 
applause  that  it  accepts  the  proposal  of  M.  Montarroyos.  M.  Detoeuf  is  appointed 
assistant-rapporteur. 

The  meeting  adjourned  at  5.50  p.m. 


THIRTEENTH  MEETING  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Saturday,  April  16th,  at  11  a.m.). 


DISCUSSION    OF    ARTICLE    la)    —   DISCUSSION    OF    ARTICLE    4 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

DISCUSSION  OF  ARTICLE  1  a) 

The  CHAIRMAN  (speaking  in  French).  —  We  will  proceed  to  Article  1  a),  the 
text  of  which,  as  proposed  by  the  Sub-Committee,  reads  as  follows  : — 

Article  la). 

Amongst  navigable  waterways  of  international  concern,  the  following  shall  form  a  special 
category  with  a  view  to  the  application  of  Articles  4  and  9  of  the  present  Convention  : 

(a)  Navigable  waterways  for  which  there  are  International  Commissions  upon  which 
non-riparian  States  are  represented. 

(b)  Navigable  waterways  which  may  subsequently  be  placed  in  this  category,  in  virtue 
either  of  unilateral  declarations  on  the  part  of  States  under  whose  sovereignty  or  authority 
they  are  placed,  or  of  agreements  made  with  the  consent  in  particular,  of  such  States. 

M.  SIDZIKAUSKAS  (Lithuania;  speaking  in  French).  —  Lithuania  accepts 
the  general  principles  of  the  Convention  on  Navigable  Waterways.  Nevertheless,  Article 
1  a)  of  the  Draft,  as  proposed  by  the  Sub-Committee,  may  give  rise  to  some  difficulties 
as  regards  the  application  of  the  Convention  on  certain  waterways,  and  with  a  view 
to  avoiding  all  misunderstanding  on  this  subject,.  I  have  the  honour,  in  accordance 
with  formal  instructions  from  my  Government,  to  make  the  following  statement  : 

According  to  Article  la)  of  the  Draft  Convention  submitted  by  the  Sub-Committee,  navi- 
gable waterways  in  respect  of  which  there  exists  an  international  commission  on  which 
non-riparian  States  are  represented  form  a  special  category  of  navigable  waterways  of  inter- 
national concern  as  regards  the  application  of  Article  4  and  Article  9  of  the  present  Conven- 
tion. 

The  river  with  which  Lithuania  is  chiefly  concerned  is  the  Niemen.  In  Article  331  of 
the  Treaty  of  Peace  of  Versailles  this  river  is  declared  to  be  international  from  Grodno;  but 
it  is  only  fair  to  point  out  that  the  Niemen,  in  the  whole  of  its  navigable  part— -that  is  to 
say  from  Grodno  to  the  sea — crosses  Lithuanian  territory,  where  it  is  considered  as  a  natio- 
nal river,  and  that  it  only  forms  a  frontier  between  two  States  in  its  lower  reaches  over  a 
distance  of  112  kilometres. 

On  the  occasion  of  a  speech  by  one  of  the  Swiss  Delegates  (1),  the  Conference  laid  down, 
in  Article  2  of  the  Convention  on  Freedom  of  Transit,  that  the  Treaty  of  Versailles  is  only 
binding  upon  signatory  or  beneficiary  States.  As  Lithuania  was  not  a  signatory  of  the 
Treaty  of  Versailles,  and  did  not  give  her  assent  to  the  internationalis&tion  of  the  river  Nie- 
men, she  cannot  consider  herself  bound  by  any  but  the  provisions  of  the  present  Convention, 
in  which  she  has  been  invited  to  take  part.  Moreover,  the  international  Commission  for  the 
Niemen  has  not  been  formed. 

The  Lithuanian  Government  therefore  considers  that  it  is  in  perfect  conformity  with 
the  provisions  of  the  present  Convention  if 3  when  carrying  out  this  Convention,  it  considers 


(1)  See   Viibalcm  Records  and  Texts  relating  to  Convention  on  Freedo'ii  oj  Transit,  \i.  238. 
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the  Nirinrn  as  belonging  to  the  category  of  waterways  referred  to  in  Article  1   and  not  in 
\rticle  1a)  of  the  Convention. 

I  do  not  wish  to  give  rise  to  any  discussion  on  this  subject,  but  I  venture  respect- 
tolly  to  beg  the  Rapporteur  to  mention  my  statement  in  his  Report. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  heartily  support  the  decla- 
ration of  my  Lithuanian  colleague,  although  in  a  friendly  spirit  1  have  to  make  a 
slight  reservation  with  regard  to  the  question  of  boundaries.  This  matter  is  not 
yet  settled,  but  I  have  no  doubt  an  amicable  settlement  will  be  arrived  at  to  the 
complete  satisfaction  of  both  parties.  Apart  from  this  reservation,  Poland  does 
not  intend  to  ask  for  any  International  Commission  to  be  formed  for  the  Niemen. 
She  hopes  to  settle  the  question  by  agreement  with  her  Lithuanian  and  German  neigh- 
bours. From  the  legal  point  of  view  1  entirely  support  the  conclusions  of  my  Lithua- 
nian colleague. 

The  CHAIRMAN  (speaking  in  French).  —  I  feel  sure  that  this  momentary  differ- 
ence will  shortly  be  settled  amicably.  Does  the  Sub-Committee  agree  that  the 
Lithuanian  declaration,  which  has  the  support  of  the  Polish  Delegation,  shall  be 
inserted  in  M.  Montarroyos'  Report? 

Mr.  H.  0.  MANCE  (Great  Britain).  —  I  think  it  is  quite  a  legitimate  statement, 
but  in  order  to  avoid  making  the  Report  practically  a  record  of  the  meetings,  I  hope 
the  Lithuanian  Delegate  will  agree  that  it  shall  be  inserted  only  in  the  Records. 

M.  S1DZIKAUSKAS  (Lithuania;  speaking  in  French).  ■ —  I  should  prefer  it  to  be 
briefly  mentioned  in  the  Report. 

M.  DETffiUF  (France,  Assistant  Rapporteur;  speaking  in  French).  —  There 
is  no  objection  to  mention  being  made  in  the  Report  that  a  statement  has  been  made 
by  the  Lithuanian  Government. 

The  CHAIRMAN  (speaking  in  French).  —  The  statement  will  therefore  be  men- 
tioned in  the  Report,  but  the  text  will  be  inserted  in  the  Records  only. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  -  It  seems 
to  me  that  Article  1  a)  is  superfluous,  and  it  would  be  better  for  it  not  to  appear  in  the 
Convention,  at  least  in  its  present  form,  for  the  following  reasons  :  — 

According  to  Article  338  of  the  Treaty  of  Versailles  and  the  corresponding  articles 
in  other  Treaties,  a  general  Convention  on  Waterways  must  be  drawn  up  establishing 
general  conditions  to  govern  all  rivers  mentioned  in  Articles  332  to  337  inclusive. 
The  Delegates  of  Latin  America  in  particular  have  always  been  of  opinion — and  rightly 
so — that,  in  a  general  convention,  questions  depending  on  certain  treaties  of  peace 
must  as  far  as  possible  not  be  touched  upon.  1  consider  that  the  general  definition  of 
Article  1  is  quite  satisfactory. 

I  therefore  propose  to  change  Article  1  a)— to  omit  the  first  part,  which  refers  to 
rivers  for  which  there  are  International  Commissions,  this  being  already  provided 
for  under  Article  1.  On  the  other  hand,  if  several  delegations  consider  that  para- 
graph b)  satisfies  them,  I  think  that  we  might  retain  it,  but  that  we  should  add  it  to 
Article  1.  My  proposal  consists  therefore  in  adding  to  Article  1  a  paragraph  in  the 
following  terms  : — 

Under  the  term  navigable  waterways  of  international  concern  shall  rlso  be  included 
navigable  waterways  which  would  hereafter  be  classed  in  this  category,  either  in  virtue  of 
unilateral  declarations  on  the  part  of  States  under  whose  sovereignty  or  authority  they  are 
placed,  or  in  virtue  of  agreements  made  with  the  consent,  in  particular,  of  such  States. 

If  we  think  that  exceptions  must  be  made  as  regards  Articles  4  and  9,  we  could 
say  so  in  these  articles,  instead  of  drawing  up  an  article  providing  for  a  special  category 
for  their  application. 
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M.  ALVAREZ  (Chile,  President  of  the  Sub-Committee;  speaking  in  French).  — 
I  regret  that  I  cannot  agree  with  the  Serbian  Delegate.  The  Sub-Committee  consid- 
ered that  this  provision  of  Article  1  a)  was  indispensable.  It  is,  indeed,  necessary 
to  provide  this  double  category,  at  least  on  rivers;  it  will  thus  facilitate  the  task  of 
regulation.  This  article  was,  moreover,  the  outcome  of  a  long  discussion  and  a  com- 
promise. 1  think  that  if  it  is  abolished  or  placed  elsewhere,  the  mechanism  and  struc- 
ture of  the  other  articles  will  have  to  be  considerably  changed.  I  therefore  beg  you, 
on  behalf  of  the  Sub-Committee,  to  maintain  the  text  as  adopted. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  think 
I  stated  with  sufficient  clearness  that  a  general  convention  must  not  do  more  than 
establish  a  general  system  of  regulation;  it  must  not  perpetuate  what  has  been  done 
by  treaties,  but  must  spring  from  existing  needs.  It  will  be  the  duty  of  each  Inter- 
national Commission  to  fix  the  conditions  suited  to  the  particular  river  which  it  con- 
trols. If  you  mention  Articles  4  and  9,  why  not  mention  Articles  11  and  19,  which 
also  refer  to  International  Commissions?  And  if  you  do  this,  you  will  no  longer 
have  a  general  convention  drawn  up  under  the  auspices  of  the  League  of  Nations. 
I  once  more  appeal  to  your  concern  for  the  interests  of  the  world  at  large  not  to 
allow  a  convention  to  be  made  which  will  deal  only  with  the  duties  and  rights  of 
certain  States  interested  in  certain  treaties.  We  must  have  a  general  convention, 
based  upon  Article  338,  which,  let  me  remind  you,  lays  down  that 

the  regime  set  out  in  Article  332  to  337  above  shall  be  superseded  by  one  to  be  laid  down 
in  a  General  Convention  drawn  up  by  the  Allied  and  Associated  Powers,  and  approved  by 
the  League  of  Nations,  relating  to  the  waterways  recognised  in  such  Convention  as  having 
an  international  character. 

In  Article  1  you  define  this  international  character.  In  Article  1  a)  the  question 
is  not  touched  upon;  you  merely  say  that  the  waterways  which  have  an  international 
commission  are  dealt  with  in  a  certain  manner,  and  you  except  these  rivers  from  the 
application  of  certain  articles.  I  think  that  is  neither  just  nor  logical.  It  is  true 
that  Article  1  a)  is  the  outcome  of  long  discussion,  but  this  was  in  Sub-Committee. 
I  now  put  the  question  to  the  Committee,  and  I  ask  it  to  abolish  this  article,  because 
I  consider  that  it  does  not  fulfil  the  spirit  in  which  this  Convention  should  be  made. 
If  we  find  it  necessary  to  provide  for  special  exceptions  to  Articles  4  and  9,  we  can 
say  so  in  those  articles.  Let  us  therefore,,  with  the  permission  of  the  Chairman  of  the 
Sub-Committee,  discuss  Articles  4  and  9  first  of  all,  and  propose  certain  small  changes 
in  them. 

M.  ALVAREZ  (Chile,  Chairman  of  the  Sub-Committee;  speaking  in  French).  — 
All  these  observations  have  already  been  considered.  I  realise  that  they  have  not 
received  full  satisfaction,  but  in  order  to  arrive  at  a  definite  result  a  compromise 
must  be  made,  and  it  is  for  the  Committee  to  decide  whether  it  wishes  to  re-open 
the  discussion. 

M.  DETCEUF  (France,  Assistant-Rapporteur;  speaking  in  French).  —  I  simply 
wish  to  say  one  word  regarding  Article  la).  The  words  to  which  M.  Avramovitch 
objects  could  be  omitted. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  The 
world  must  not  be  divided  into  special  categories,  one  strictly  regulated  by  a  certain 
article,  another  less  strictly  regulated  by  another  article.  In  my  opinion  Article  la) 
ought  not  to  exist,  and  I  propose  that  it  be  deleted,  with  the  exception  of  para- 
graph b;  this  could  be  transferred  to  Article  1,  which  we  have  already  adopted.  My 
proposal  is  then  to  delete  the  beginning  of  Article  1  a)  and  to  transfer  the  second 
part  to  Article  1. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  With  M.  De- 
tceuf's  concession,  M.  Avramovitch's  proposal  becomes  of  very  great  importance. 
We  drew  up  Article  la)  because  it  was  necessary  on  account  of  Articles  4  and  9.     If 
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M.  Detctuf  omits  any  mention  of  Articles  4  and  9,  what  M.  Avramovitch  has  said 
seems  quite  right.  In  order  to  avoid  a  decision  which  at  the  present  moment  would 
perhaps  be  premature,  it  would  be  better  to  discuss  Articles  4  and  9,  first  of  all,  and 
to  see  whether  Article  la)  is  necessary  or  not.  Then  we  might  consider  M.  Avramo- 
vitch's  proposal  regarding  paragraph  b  of  Article  la). 

M.  VALLOTTON  (Switzerland ;  speaking  in  French).  —  We  do  not  fully  underst  and 
the  aim  and  effect  of  this  proposal.  The  term  special  category  itself,  used  in  Article  la), 
seems  to  me  somewhat  vague;  I  do  not  know  whether  the  Serbian  Delegation  desires 
a  greater  or  a  lesser  obligation. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  think 
my  meaning  is  quite  clear.  Article  1  states  a  general  principle,  and  I  do  not  know 
why  a  special  category  has  been  introduced  in  Article  la)  in  respect  of  the  application 
of  certain  articles.  What  do  the  words  special  category  mean?  At  one  time  the 
world  was  divided  into  classes;  certain  categories  were  despised  and  others  respected. 
Our  wish  is  that  all  should  be  equal,  and  for  this  reason  I  referred  to  Article  338  and 
asked  that  no  mention  should  be  made  of  special  categories.  I  think  that  Article  1 
covers  all  possible  cases,  but  if  certain  delegations  still  require  paragraph  b  of  Article  la), 
we  could  add  it  to  Article  1. 

M.  ALVAREZ  (Chile,  Chairman  of  the  Sub-Committee;  speaking  in  French). — 
The  division  into  categories  does  exist  in  actual  fact;  there  are  rivers  administered 
by  International  Commissions,  and  other  rivers  administered  only  by  the  riparian 
States.  The  former  rivers  form  the  first  category;  they  exist  only  in  Europe.  The 
others  form  the  second  category;  they  may  be  found  in  America  and  in  Europe  as 
well. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  --When 
this  first  category  is  referred  to,  why  should  special  mention  be  made  of  Articles  4  and  9  ? 

Mr.  H.  O.  MANCE  (Great  Britain).  —  I  appeal  to  the  Committee  to  consider  the 
question  from  a  more  general  point  of  view.  After  long  discussion,  and  animated 
with  a  sincere  desire  to  reach  an  understanding,  we  arrived  at  a  compromise.  You 
will  remember  that  there  was  one  large  group  of  delegations  which  desired  to  divide 
navigable  waterways  into  two  categories,  whilst  another  group,  to  which  I  belonged, 
supported  the  idea  of  a  general  definition,  and  was  opposed  to  this  division.  Both 
groups  made  numerous  concessions,  and  I  therefore  beg  the  Committee  to  accept 
this  text  as  a  compromise.  I  am  fully  aware  that  a  compromise  cannot  satisfy  every- 
body, but  I  beg  the  Committee  to  accept  this  text  in  its  present  form. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  I  strongly 
urge  my  proposal;  it  would  be  unwise  to  vote  on  this  article  at  the  present  juncture. 
If  we  rejected  M.  Avramovitch's  proposal,  it  would  seem  as  if  we  were  unwilling  to 
examine  it  in  the  light  of  day.  M.  Detceuf  has  made  a  concession  which  adds  special 
importance  to  this  proposal.  The  method  of  solving  the  question  consists  therefore 
in  discussing  Articles  4  and  9  first  of  all,  and  then,  and  not  until  then,  Article  la). 


DISCUSSION  OF  ARTICLE  4 

The  CHAIRMAN  (speaking  in  French).  —  I  entirely  agree  with  the  Rapporteur. 
Let  us  suspend  for  a  moment  our  examination  of  Article  la)  and  consider  Article  4, 
which  reads  as  follows  : — 

As  an  exception  to  the  two  preceding  articles,  and  in  the  absence  of  any  Convention  or 
obligation  to  the  contrary  : — 

1.     A  riparian  State  situated  on  a  natural  system  of  navigable  waterways  of  international 
concern,  is  entitled  to  reserve  for  its  own  Nag  the  transport  of  passengers  and  goods  between 
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two  ports  placed  under  its  sovereignty  or  authority.  A  State  which  does  not  make  use  of 
these  powers  may  refuse  the  benefit  of  equality  of  treatment  as  regards  such  transport  to  any 
co-riparian  State  which  does  make  use  of  it. 

If  both  ports  are  situated  on  waterways  of  the  kind  referred  to  in  Article  la),  these  powers 
are  limited  to  the  establishment  of  regular  passenger  and  goods  services- — which  are  either 
national  or  nationalised—  as  long  as  the  Navigation  Act  does  not  proclaim  complete  freedom 
on  these  waterways. 

2.  When  a  natural  system  of  navigable  waterways  of  international  concern,  which 
does  not  include  waterways  of  the  kind  referred  to  in  Article  la),  only  separates  or  passes 
through  two  States,  and  provided  that  these  two  States  are  in  agreement,  they  are  entitled  to 
reserve  for  their  own  flags  the  transport  of  passengers  and  goods  between  two  ports  situated 
on  the  said  system,  unless  this  transport  takes  place  between  two  ports  not  situated  under 
the  sovereignty  or  authority  of  one  and  the  same  State,  in  the  course  of  a  voyage  which 
is  effected  without  transhipment,  and  which  includes  a  sea-passage  or  a  passage  over  a  navi- 
gable waterway  of  international  concern,  not  belonging  to  the  above-mentioned  system. 

M.  ALVAREZ  (Chile,  Chairman  of  the  Sub-Committee;  speaking  in  French).  — 
The  text  of  this  article  has  been  drafted  by  a  small  Committee  appointed  by  the 
Sub-Committee. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Who 
were  the  members  of  this  Committee? 

M.  ALVAREZ  (Chile,  Chairman  of  the  Sub-Committee;  speaking  in  French).  — 
The  Delegates  of  Poland,  France,  Great  Britain  and  Roumania,  and  the  Rapporteur. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  wish  to  ask  the  Rapporteur  why — 
contrary  to  what  has  always  hitherto  been  the  practice — the  words  natural  system 
of  navigable  waterways  are  used.     There  must  be  a  reason  for  this. 

M.  DETGEUF  (France,  Assistant-Rapporteur;  speaking  in  French).  —  I  merely 
wish  to  inforn  M.  Bignami  that  the  words  natural  system  of  navigable  waterways  were 
used  to  show  that  they  referred  to  a  river  and  its  tributaries  and  not  to  a  system  of 
waterways  consisting  of,  let  us  say,  river  basins  connected  with  each  other  by  canal. 
If  this  restriction  were  not  made,  no  system  of  waterways  could  ever  be  delimited. 
The  word  natural  here  means  simply  river  and  with  its  tributaries,  and  the  explanation 
of  it  is  quite  different  from  that  of  the  word  natural  as  used  in  Article  1.  In  any 
case  a  detailed  explanation  will  appear  in  the  Report. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Articles  4 
and  1G  have  been  combined  in  a  single  article  which  has  become  Article  4.  Why 
was  this  done? 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  A  careful 
study  of  the  text  will  show  the  reason. 

I  should  like  to  explain  how  this  Article  4  was  finally  adopted  in  this  form.  You 
all  remember  that  we  have  been  discussing  the  question  for  the  last  fortnight,  at 
first  in  Sub-Committee  during  the  day,  and  then  in  the  small  committee  at  night 
from  eleven  o'clock  until  half-past  two  in  the  morning.  Conflicting  theories  were 
advanced  and  there  were  no  means  of  bringing  the  matter  to  an  end.  I  proposed 
a  compromise,  and  we  thus  adopted  the  text  which  we  are  submitting  to  you.  But 
I  think  that  in  order  that  M.  Avramovitch  may  fully  understand  the  purport  of  this 
article,  the  Roumanian  Delegate  himself  must  be  so  good  as  to  give  him  an  explanation. 

M.  PERIETZEANO  (Roumania;  Bpeaking  in  French).  —  Before  proceeding  to 
draft  an  article,  I  think  that  long  reflection  is  necessary;  if  we  attempt  to  work  on 
ideas  which  are  not  clear,  we  shall  obviously  arrive  at  no  result. 

There  were  two  principles  concerned, — firstly,  the  fact  that  an  international  Com- 
mission for  a  river  constitutes  a  drawback  which  prevents  those  rights  from  being 
enjoyed  on  that  river  which  are  recognised  in  the  oase  of  all  other  rivers.  Secondly, 
as  Article  16  of  the  Convention  had  not  solved  the  problem  of  local  transport  traffic 
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on  account  of  the  difficulties  which  had  been  raised,  many  delegations  said  : — "Let 
us  solve  this  problem  as  we  have  solved  the  others,  and  if  in  the  end  we  do  not  succeed, 
let  us  leave  it  aside."  So  we  began  to  discuss,  and  the  result  which  we  arrived  at  was 
that  transport  on  inland  waterways  should  be  reserved  for  riparian  States.  This 
is  the  meaning  of  the  first  part  of  Article  4.  We  then  return  to  the  second  category 
established  in  Article  la),  and  we  considered  whether  the  principles  recognised  in  the 
Convention  as  applicable  to  international  rivers  could  not  also  be  granted  to  rivers 
controlled  by  international  Commissions. 

1  have  said  that  it  was  inadmissible  that  a  principle  which  held  good  for  all  inter- 
national rivers  and  seaports,  should  cease  to  do  so  for  three  or  four  rivers,  because 
these  rivers  have  international  Commissions.  Does  the  fact  of  having  an  interna- 
tional Commission  make  the  riparian  States  of  such  waterways  to  be  minors?  Are 
these  people  no  longer  to  enjoy  their  rights?  Are  they  outside  the  law?  That  is 
how  1  stated  the  problem.  I  said  that  I  could  not  allow  that  view,  even  if  my  country 
were  not  interested  from  the  economic  point  of  view.  In  private  law,  for  example, 
a  minor  provided  with  a  legal  adviser  does  not  cease  to  enjoy  all  the  rights  laid  down 
in  the  civil  code.  Instead  of  exercising  these  rights  himself,  his  legal  adviser  exercises 
them  for  him.  The  law  has  only  given  him  a  legal  adviser  in  order  to  protect  him 
and  in  order  to  place  him  in  such  a  position  that  he  himself,  as  he  is  not  responsible 
for  his  rights,  cannot  renounce  them. 

I  said  then  that  the  task  of  an' international  Commission  was  to  defend  the  rights 
of  riparian  States,  and  not  to  take  them  away.  For  my  country  this  is  a  question  of 
self-respect;  of  national  sovereignty,  and  therefore,  as  I  could  not  admit  any  other 
view  I  was  inflexible.  We  passed  several  hours  in  discussion,  which  was,  however, 
of  a  most  friendly  and  courteous  kind,  and  I  may  certainly  say  that  my  opponents, 
seeing  me  defend,  as  I  did,  the  interests  of  my  country,  held  me  in  the  greater  esteem. 

However,  patriot  as  I  am,  I  cannot  prevent  forty  States  from  concluding  a  con- 
vention, but  I  do  not  see  in  the  fact  that  a  river  has  an  international  Commission 
anything  more  than  another  wheel  in  the  machinery,  and  it  is  understood  i  hat  that 
fact  does  not  deprive  the  co-riparians  of  these  rivers  of  any  of  their  rights.  There 
were  two  cases  to  consider.  Have  the  co-riparians  of  these  rivers  with  international 
Commissions  the  right  to  reserve  for  their  own  flags  local  water  transport  between 
their  ports?  Then  there  are  also  goods  which,  having  arrived  by  a  foreign  vessel 
and  not  having  been  nationalised,  must  undergo  transhipment  in  a  Roumanian  port, 
for  example,  and  continue  their  journey  by  another  vessel  to  another  Roumanian 
port  before  being  introduced  into  the  country  and  nationalised.  That  also  is  loc&l 
water  transport,  and,  from  the  economic  point  of  view,  I  certainly  desire  that  each 
riparian  State  should  retain  the  power  of  reserving  such  traffic  for  itself.  But  now  a 
totally  different  standpoint  was  adopted.  The  riparians  were  considered,  so  to  speak, 
as  people  who  had  forfeited  their  rights  and  been  placed  under  tutelage,  so  that  atte  i- 
tion  was  paid  not  so  much  to  the  rights  of  third  parties  in  respect  of  them  but  rather 
to  their  rights  in  respect  of  third  parties.  It  may  be  said  in  fact  that  it  was  no  longer 
even  guardianship  but  actual  sequestration. 

As  I  could  not  admit  that  the  first  category  of  this  transport  traffic  was  not  reserved 
to  riparian  States,  I  wished  to  adopt  a  less  unyielding  attitude  as  regards  the  second. 
As  the  Delegate  of  the  Serb-Croat-Slovene  State  was  not  there,  I  could  not  consult 
him,  and  I  had  to  content  myself  with  speaking  on  behalf  of  Roumania  alone.  I 
admitted  that  on  rivers  having  an  international  Commission,  the  rights  of  riparian 
States  to  reserve  certain  classes  of  transport  traffic  for  themselves  could  be  slightly 
restricted,  and  I  only  yielded  on  this  point  in  order  to  arrive  at  an  understanding. 
But  now  I  ask  whether,  on  rivers  without  an  international  Commission,  the  water 
transport  traffic  reserved,  under  the  first  paragraph  of  section  1,  for  riparian  States, 
includes  the  second  case  which  I  have  cited, — that  of  the  transport  of  non-national- 
ised goods.  I  think  it  does,  because  there  is  an  exception  laid  down  in  the  seco.  d 
paragraph  stipulating  that  the  riparian  States  of  rivers  with  international  Commissions 
enjoy  inferior  rights.  As  I  have  said,  the  fact  of  being  a  riparian  State  of  one  of  these 
rivers  appears  to  imply  a  kind  of  forfeiture,  a  stigma,  an  incapacity  to  enjoy  full  rights. 
You  will  understand  the  difficulty  of  this  position  when  you  think  of  the  trials  of 
a  citizen  who  does  not  enjoy  his  full  rights.     Most  probably  if  any  of  you  were  asked 
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to  renounce  a  particle  of  your  rights,  however  small,  you  would  object  with  all  your 
might  because  you  would  not  like  it  to  be  said  that  your  rights  had  been  diminished, 
in  however  slight  a  degree. 

In  the  first  paragraph  there  is  a  textual  error  which  I  will  point  out  at  once.  It 
reads  : 

A  riparian  State  situated  on  a  natural  system  of  navigable  waterways  of  international 
concern  is  entitled  to  reserve  for  its  own  flag  the  transport  of  passengers  and  goods... 

I  think  that  the  words  is  entitled  do  not  exactly  express  the  idea,  and  that  the 
words  has  the  right,  would  be  much  clearer  and  more  accurate. 

As  regards  the  second  paragraph  of  section  1,  instead  of  referring  to  Article  1  a), 
why  should  we  not  alter  the  wording  as  follows  : — //  both  ports  are  situated  on  water- 
ways having  an  international  Commission?  In  this  way  the  distinction  would  at  once 
be  clear,  and  it  would  not  be  necessary  to  refer  to  Article  1  a).  1  should  like  to  add 
another  criticism  to  this  second  paragraph  of  section  1.  It  reads  :  ...  these  powers 
are  limited  to  the  establishment  of...  local...  services... 

Powero — or  rights,  if  my  comment  is  taken  into  account — are  of  a  purely  legal 
nature,  whereas  the  establishment  of  a  service  is  a  fact.  We  cannot  compare  rights 
with  facts,  and  I  therefore  propose  to  alter  the  sentence  as  follows  : 

If  both  ports  are  situated  on  waterways  having  an  international  Commission,  these  po- 
wers (or  this  right)  are  limited  to  the  exclusive  right  of  the  national  flag  to  establish  local 
services... 

I  agreed,  speaking  for  myself  alone,  that  on  waterways  administered  by  an  inter- 
national Commission,  the  right  of  reservation  should  be  limited  to  the  local  transport 
of  national  or  nationalised  goods,  and  to  the  granting  of  permission  to  carry  out  local 
transport  in  exceptional  cases,  to  vessels  coming  from  another  State  after  a  long 
voyage,  if  the  voyage  was  not  made  regularly.  I  also  made  another  concession  in 
connection  with  the  special  measures  taken  by  the  international  Commission  of  a 
river  by  the  international  Commission  o  f  the  river. 

I  have  one  last  remark  to  make  on  the  second  paragraph  of  section  1.  This  para- 
graph reads  :  ....  as  long  as  the  Navigation  Act  has  not  proclaimed  complete  freedom 
on  these  waterways... 

I  propose  to  add  here  the  words  :  ...  with  the  unanimous  consent  of  the  riparian  Styles. 

This  addition  appears  desirable  to  some  of  us  and  undesirable  to  others.  In  the 
articles  of  the  treaties  by  which  these  international  Commissions  were  established, 
it  is  enacted  that  decisions  shall  betaken  by  a  majority  vote,  and  these  articles,  which 
concern  the  establishment  of  these  Commissions,  cannot  be  changed  by  the  Barcelona 
Conference.  If  we  were  to  ask  you  to  abolish  the  international  Commissions,  you 
would  have  the  right  to  reply  that  you  cannot.  But  what  I  am  asking  here  is  that 
it  should  be  stated  that  the  Navigation  Act  shall  obtain  the  unanimous  consent  of  the 
riparian  States,  because  it  is  essential  that  every  security  should  be  given  in  this  res- 
pect. Roumania  accepts  this  section  I  with  the  slight  changes  which  I  have  indi- 
cated, and  I  think  I  am  not  presuming  when  I  say  that  the  Polish  Delegation  shares 
my  view. 

I  will  once  more  read  the  second  paragraph  of  section  1,  in  the  form  in  which  I 
submit  it  for  your  approval  : 

If  both  ports  are  situated  on  waterways  having  an  international  Commission,  these  powers 
are  limited  to  the  exclusive  right  of  the  national  flag  to  establish  services  for  passengers  and 
goods  which  are  either  national  or  nationalised,  as  long  as  the  Navigation  Act  does  not  pro- 
claim complete  freedom  on  these  waterways,  with  the  unanimous  consent  of  the  riparian 
States. 

M.  WINTARSKI  (Poland;  speaking  in  French).  —  Certain  points  in  the  wording 
did  not  appear  to  me  very  clear,  but  now  the  question  seems  clearer,  and  I  have  pre- 
pared in  writing  a  proposal  which  subject  to  drafting  amendments  should  not,  in  my 
opinion,  meet  with  any  fundamental  objection. 

Obviously  a  Navigation  Act  may  establish  complete  freedom,  that  is  to  say  it 
may  prohibit  the  reservation  of  local  transport.     Suppose  that  a  riparian  State,  Serbia 
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for  example,  cannot  sign  this  Act.  What  then  will  be  her  position?  The  Navigation 
Act  will  come  into  force,  and  all  the  benefits  derived  from  it  will  be  secured  by  the 
signatory  States.  Will  a  single  State,  which  wished  to  reserve  local  transport  for 
itself,  be  put  aside  and,  bo  to  speak,  boycotted?  That  would  be  a  very  heavy  penalty. 
Our  aim  is  to  give  satisfaction  to  the  legitimate  desires  of  all  States,  to  find  a  for- 
mula which  would  allow  States  the  option  of  not  accepting  complete  freedom  to  reserve 
local  transport  for  themselves  without  being  obliged  to  renounce  all  the  benefits  of 
the  Navigation  Act.  States  must  be  allowed  to  accede  to  the  Navigation  Act  with 
the  exception  o!  one  provision, — that  which  concerns  local  transport.  From  conver- 
sations which  I  have  had  with  those  of  my  colleagues  who  represent  the  opposite 
view,  it  does  not  seem  to  me  that  they  object  to  this  proposal  in  principle.  The  follow- 
ing then  is  the  formula  which,  subject  to  drafting  amendments,  might  replace  the 
second  paragraph  of  section  1  of  the  new  text  of  Article  4  : 

On  the  navigable  waterways  referred  to  in  Article  la),  and  except  when  complete  freedom 
has  already  been  proclaimed  or  may  subsequently  be  proclaimed  unanimously  by  the  States 
represented  on  the  international  Commission,  the  Navigation  Act  shall  leave  the  riparian 
States  the  right  to  reserve  the  local  transport  of  passengers  and  goods  which  are  either  na- 
tional or  nationalised. 

In  order  not  to  take  up  the  attention  of  the  Committee  too  long  on  this  point, 
perhaps  it  would  be  well  to  reserve  this  article  and  to  resume  the  discussion  of  it  this 
afternoon  when  the  Delegates  have  examined  the  text  at  leisure. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  it  would  be  better  to  adjourn 
the  meeting  in  order  that  we  may  examine  the  text  proposed  by  M.  Winiarski  which, 
in  his  opinion,  should  be  substituted  for  the  second  paragraph  of  section  1  of  the  new 
text  proposed  by  the  Sub-Committee  for  Article  4.  You  will  also  bear  in  mind  the 
changes  proposed  by  M.  Perietzeano  in  the  first  paragraph  of  the  same  section. 

{The  meeting  was  adjourned  at  12.30  p.m.  and  resumed  at  12.45  p.m.) 

The  CHAIRMAN  (speaking  in  French).  —  We  will  resume  the  discussion  of  the 
new  text  proposed  for  Article  4. 

I  am  not  competent  to  appreciate  the  relative  values  of  texts;  1  am  here  simply 
to  direct  the  discussion  in  the  most  practical  manner  possible.  Will  you  allow  me, 
however, — if  I  express  my  personal  opinion — to  say  that  I  consider  that  the  text 
submitted  to  you  appears  to  me  at  first  sight  satisfactory. 

Does  anyone  wish  to  speak? 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  wish  to  state  that 
I  second  the  proposal  of  M.  Winiarski,  which  is  better  than  mine  and  which  is  the 
result  of  mutual  concessions. 

The  CHAIRMAN  (speaking  in  French).  —  As  Vice-President  of  the  Conference 
summoned  by  the  League  of  Nations,  I  am  very  grateful  to  you  for  the  willingness 
with  which  you  solved  these  difficult  questions,  and  I  should  like  to  thank  you. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  think  that  we  may 
accept  the  proposal  of  M.  Perietzeano,  subject  to  the  opinion  of  the  jurists  upon  this 
last  addition,  in  which  mention  is  made  of  the  unanimous  consent  of  the  riparian  States. 
We  must  not  forget  that  there  are  Treaties  of  Peace,  and  we  know  that  certain  States 
are  obliged  to  accept  certain  decisions,  for  example  the  regime  established  by  the 
Danube  Conference.  These  provisions  must  not  be  prejudiced,  and  for  this  reason 
I  think  it  would  be  advisable  to  take  the  opinion  of  the  jurists. 

I  understand  the  object  of  M.  Winiarski's  proposal,  and  I  am  quite  satisfied  with 
it,  but  I  think  it  is  not  absolutely  necessary,  and  it  might  give  rise  to  difficulties.  It 
would  be  bettor  therefore  to  accept  the  essential  idea,  that  is  to  say  that  freedom 
can  be  established  only  by  the  unanimous  opinion  of  the  riparian  States  alone.     There 
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is  no  need  to  go  further,  as  suggested  by  the  Polish  Delegate,  whose  proposal  would 
call  for  closer  examination. 

M.  DETCEUF  (France;  speaking  in  French).  —  I  also  would  prefer  to  accept 
the  Polish  amendment,  with  the  same  reservation  as  that  made  by  the  Delegate  of 
Great  Britain.  The  only  difference  between  the  two  is  that  there  are  rivers  on  which 
freedom  has  already  been  proclaimed,  and  the  Polish  amendment  does  not  go  back 
upon  that  proclamation  of  the  general  freedom  of  navigation  on  these  rivers.  It 
is  only  in  this  one  point  of  detail  that  I  consider  the  Polish  amendment  superior,  and 
I  think  there  is  no  reason  why  we  should  appreciably  differ  from  the  British  view. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  — As  a  result  of  this  state- 
ment I  withdraw  my  amendment. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  cannot  accept  this 
amendment  without  having  considered  it  with  my  delegation,  and  for  that  reason 
1  propose  that  we  should  content  ourselves  with  the  Roumanian  amendment,  which 
we  could  accept  at  once. 

The  CHAIRMAN  (speaking  in  French).  —  In  view  of  this  statement  on  the 
part  of  the  British  Delegation  I  think  we  might  postpone  the  final  settlement  of  this 
question  until  this  afternoon  and  pass  to  section  2. 

M.  AVRAMOVITCH  (Serb-Groat-Slovene  State;  speaking  in  French).  —  Before 
the  matter  is  discussed  allow  me  to  make  the  following  observations.  On  the  prin- 
ciple that  local  transport  traffic  is  a  commercial  question  and  that  freedom  of  com- 
merce is  not  freedom  of  navigation,  we  decided,  for  this  reason  alone,  when  we  discussed 
the  question  at  Paris,  that  local  transport  must  be  reserved  for  the  riparian  States. 
I  now  give  my  entire  support  to  the  arguments  adduced  by  the  Roumanian  Delegate. 

In  order  that  we  may  support  the  Polish  amendment,  I  propose  to  delete  from 
the  end  of  it  the  words  which  are  national  or  nationalised,  because,  from  another  point 
of  view,  these  provisions,  in  their  present  form,  would  deprive  us  of  the  right  of  allow- 
ing our  vessels  to  share  in  the  transport  of  non-nationalised  goods,  even  in  connection 
with  local  transport  traffic  only.  If  I  am  wrong,  I  should  be  very  pleased  to  learn 
that  this  is  not  so;  but  in  order  to  make  sure,  the  best  course  would  be  to  delete  the 
words  which  are  national  or  nationalised  from  the  Polish  amendment;  I  cannot  see 
why  they  were  introduced  into  the  original  draft  of  Article  4.  We  therefore  second 
the  Polish  amendment  on  grounds  of  compromise,  but  subject  to  certain  small  improve- 
ments. As  regards  the  rest,  1  think  there  will  be  no  difficulties,  because  we  do  not 
touch  upon  legal  questions. 

M.  DETOEUF  (France,  Assistant- Rapporteur;  speaking  in  French).  —  I  have 
not  examined  the  Serbian  proposal,  but  I  should  like  to  put  forward  the  following 
text,  which  would  meet  both  the  views  which  have  been  expressed,  and  which  would 
begin  from  the  basis  of  the  Roumanian  amendment  and  would  end  on  that  of  the 
Polish  amendment. 

If  both  ports  are  situated  on  the  waterways  of  the  kind  referred  to  in  Article  1  a),  these 
powers  are  limited  to  the  exclusive  right  of  the  national  flag  to  carry  on  regular  local  services 
for  passengers  and  goods  which  are  national  or  nationalised,  unless  the  Navigation  Act  has 
already  proclaimed  complete  freedom  or  until  it  proclaims  it,  with  the  unanimous  consent 
of  the  riparian  States. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  The 
Polish  amendment  is  better;  it  does  not  speak  of  limiting,  nor  does  it  impose  such 
a  heavy  moral  obligation. 

M.  DETOZUF  (France;  speaking  in  French).  —  It  is  exactly  the  same  thing. 
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M.  WINIARSKI  (Poland;  speaking  in  French).  —  If  in  establishing  the  general 
Convention  we  establish  a  fundamental  right,  the  Navigation  Act  cannot  rob  it  of 
its  effect. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  It  is 
for  that  reason  that  we  support  the  Polish  amendment.  There  is  no  need  for  further 
discussion.  Are  we  agreed?  Do  we  wish  to  reach  a  definite  result?  We  cannot 
allow  special  demands  to  arise  at  every  moment. 

ML  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  We  had  arrived  at 
a  poi  it  at  which  agreement  appeared  to  be  almost  established,  when  ML  Detneuf 
made  a  new  proposal  which  certain  delegates  seemed  unable  to  accept. 

The  situation  is  as  follows  :  M.  Avramovitch  seconded  the  Polish  amendment, 
as  did  ML  Detceuf,  subject  to  a  legal  interpretation  of  one  particular  point.  What 
was  that  point? 

M.  DETCEUF  (Assistant- Rapporteur;  speaking  in  French).  —  The  question 
is  that  of  General  Mance's  remarks  on  the  situation  created  by  the  Treaty  of  Peace. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  I  do  not  quite  understand 
the  restriction  which  you  have  introduced  into  the  Polish  amendment. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  do  not  think  that 
in  principle  and  in  law  there  should  be  any  difference  between  rivers  with  interna- 
tional Commissions  and  other  rivers.  We  do  not  desire  that  the  fact  of  having  an 
international  Commission  should  place  a  river  in  an  inferior  situation.  In  the  dis- 
cussion 1  conceded  two  points, — that  this  right  of  reservation  should  be  applied  only 
t  national,  or  nationalised  goods  and  only  on  regular  transport  services.  Serbia 
does  not  admit  this  concession.  In  strict  justice  there  should  be  no  difference,  from 
the  legal  point  of  view,  between  rivers  with  an  international  Commission  and  others, 
but  I  yielded  on  this  point  in  order  to  arrive  at  an  agreement.  M.  Avramovitch 
for  his  part  does  not  yield.  He  wishes  for  absolute  equality.  But  there  is  one  point 
o.i  which  there  can  be  no  difference  of  opinion,  and  that  is,  if  the  international  Com- 
mission itself  should  unanimously  decide  to  take  action  in  the  matter.  We  are  there- 
fore all  in  agreement  with  M.  Avramovitch  in  admitting  that  if  the  international 
Commission  had  already  decided,  or  if  it  were  subsequently  to  decide,  otherwise, 
its  decisions  should  be  respected  on  condition  that  they  were  taken  unanimously. 
It  is  therefore  recognised  that  the  international  Commission  may  take  a  decision 
contrary  to  the  Convention,  if  its  decision  is  a  unanimous  one.  Another  point  on 
which  we  are  all  agreed  is  that  local  water  transport  is  reserved  for  riparian  States, 
if  it  is  carried  on  by  regular  services  and  for  national  goods. 

There  is,  however,  one  point  which  Serbia  does  not  accept,  and  we  must  ascer- 
tain whether  these  delegates  decide  to  make  this  last  little  concession.  I,  for  my 
part,  lay  down  the  principle  that  no  difference  should  be  made  between  rivers  as 
regards  rights.  1  who  have  conceded  this,  appeal  to  the  Delegate  of  France  and 
to  the  Delegate  of  Great  Britain  to  come  to  an  agreement  with  us  on  the  basis  of  the 
Polish  amendment.  Cut  the  pear  in  two  if  you  like,  for  it  will  indeed  be  regrettable 
if  we  do  not  arrive  at  a  decision  on  account  of  a  mere  question  of  detail. 

M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  M.  Avramovitch  has  confused 
two  ideas  in  his  mind.  What  would  happen  if  you  conveyed  between  two  of  your 
ports  goods  which  were  neither  national  or  nationalised? 

M.  DETCEUF  (Assistant-Rapporteur;  speaking  in  French).  —  I  am  convinced 
that  the  words  which  are  national  or  nationalised  should  be  omitted. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  No,  they  must  not  be 
omitted. 
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M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  And  here  was  I  about 
to  prove  to  M.  Avramovitch  that  he  could  accept  your  proposal,  M.  Detccuf ! 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  We  might  form  a  small 
sub-committee  composed  of  General  Mance,  M.  Detceuf  and  M.  Avramovitch. 

M.  AVRAMOVITCH  (Serb-Groat-Slovene  State;  speaking  in  French).  —  That 
is  not  necessary.  I  think  it  would  be  better  for  this  question  to  be  settled  in  Com- 
mittee.    I  should  be  happy  if  General  Mance  would  adopt  our  view. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  Allow  me  to  ask 
M.  Perietzeano  this  question: — Are  goods  transported  from  a  point  A  to  a  point  Bin 
your  country  national  or  nationalised?  Would  it  be  possible  for  you  to  transport 
from  port  A  to  port  B  in  your  country,  goods  which  are  neither  national  or  national- 
ised? I  do  not  think  so.  If  you  begin  by  answering  this  first  question,  we  may 
arrive  at  a  result. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  will  give  you  a  striking 
example.  The  whole  export  traffic  of  Roumania  is  carried  on  in  two  stages.  Cereals 
are  loaded  in  the  ports  of  the  middle  Danube  and  transported  to  the  large  port  of 
Braila^the  only  one  which  sea-going  vessels  can  enter.  The  cereals  are  here  unloaded 
and  reloaded  into  these  vessels.  The  goods,  in  leaving  the  country,  are  no  longer 
national  either  from  the  time  when  they  leave  the  port  of  the  middle  Danube  or  from 
the  time  when  they  leave  Braila.  The  same  is  true  in  the  opposite  direction;  as  sea- 
going vessels  cannot  ascend  the  Danube  beyond  Braila,  the  goods  which  they  trans- 
port are  warehoused  and  must  be  reloaded  into  another  vessel  in  order  to  be  carried 
further.  You  will  therefore  see  what  a  concession  I  am  making  when  I  restrict  local 
water  transport  to  national  or  nationalised  goods. 

From  the  legal  point  of  view  M.  Avramovitch  is  perfectly  right  in  his  demands, 
but  it  is  none  the  less  true  that  I  also  have  good  grounds  for  maintaining  my  view. 
I  have  made  a  concession.     M.  Avramovitch  is  not  obliged  to  do  as  I  have  done. 

We  have  discussed  the  question  whether  the  transport  of  goods  unloaded  in  the 
free  zones  could  be  reserved  and  considered  as  local  water  transport  traffic.  The 
question  has  been  answered  affirmatively.  Nevertheless,  goods  are  not  national 
if  they  are  unloaded  in  a  free  zone,  and  if  a  principle  which  is  true  as  regards  free 
zones  were  not  so  as  regards  a  river  having  an  international  Commission,  this  latter 
would  constitute  a  drawback,  and  we  will  not  have  it. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  M.  Avramovitch 
seconds  the  Polish  amendment  except  for  the  words  which  are  national  or  national- 
ised. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  do  not  insist  upon  these 
words. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  M.  Detouf  thinks 
the  words  uhich  are  national  or  nationalised  should  be  omitted.  Does  General  Mance 
accept  this  omission? 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  accept  M.  Periet- 
zeano's  explanation  of  these  words,  which  in  any  case  hardly  apply  to  Yugo-Slavia. 
We  have  agreed  upon  a  text  which  is  a  compromise,  and  now  the  Serbian  Delegate 
asks  for  concessions  and  still  more  concessions.  In  my  view  the  words  which  are 
national  or  nationalised  are  essential  to  mark  the  difference  between  the  two  cases 
staled  by  the  Delegate  of  Roumania. 

ML  MONTARROYOS  (Rapporteur;  speaking  in  French).  — The  transport  of  goods 
in  warehouse. 
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Mr.  H.  O.  MANGE  (Great  Britain;  speaking  in  French).  —  Yes,  and  in  this  respect 
1  think  that  the  omission  of  these  words  would  be  a  retrogression.  As  regards  the 
word  regular,  that  is  another  question.  But  1  maintain  that  the  words  which  are 
national  or  nationalised  must  be  kept. 

M.  MONTARBOYOS  (Rapporteur;  speaking  in  French).  That,  I  think,  is  a 
point  on  which  no  concession  can  be  made. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  think  that  the  Delegate 
of  Roumania  and  the  Delegate  of  Poland  will  agree  with  me,  because  this  clearly 
forms  part  of  the  compromise.  As  regards  the  word  regular,  I  propose  to  interpret 
it  in  accordance  with  the  usage  in  force  on  each  individual  river. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Not 
according  to  usage;  it  was  against  that  that  we  fought  from  1912  to  1919.  Certain 
countries  wished  to  impose  upon  us,  on  the  Danube,  usages  which  we  could  not  and 
cannot  accept. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  Then  it  is  a  custom. 

M.  AVBAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  This 
question  will  be  solved  neither  by  custom  nor  usage,  but  by  justice  and  right. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  If  that  is  reasonable 
I  am  quite  of  your  opinion.  I  accept  the  omission  of  the  word  regular  if  we  can  arrive 
at  an  agreement. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  There  now  remains 
only  the  question  of  the  words  which  are  national  or  nationalised,  but  do  you  accept 
the  Polish  amendment? 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Allow 
me  to  explain  our  case.  We  are  a  country  which  exports  certain  products,  and  our 
whole  national  life  depends  on  these  products.  We  propose  to  build  certain  ports 
on  the  Danube,  and  these  ports  may  possibly  have  free  zones.  We  intend  to  accu- 
mulate there  all  our  goods  which  are  destined  for  exportation,  and  in  the  same  way 
these  free  zones  would  receive  from  abroad  goods  intended  to  be  distributed  over 
our  territory.  In  view  of  the  fact  that  the  Iron  Gates  form  an  obstacle  to  the  entry 
of  large  vessels  coming  from  the  sea,  to  ask  me  to  make  this  concession  would  be 
asking  me  to  sacrifice  the  vital  interests  of  my  country.  With  the  best  will  in  the 
world  I  cannot  assume  this  responsibility,  and  I  therefore  propose  to  delete  the  words 
which  are  national  or  nationalised.  In  special  cases,  in  order  to  meet  the  wishes  of 
certain  countries  or  certain  commercial  enterprises^  we  shall  always  be  prepared  to 
negotiate  and  settle  the  question  in  the  most  friendly  fashion  possible ;  but  we  ask  you  not 
to  allow  a  provision  to  remain,  if  the  right  to  apply  it  could  be  exacted.  I  do  not  wis  h 
to  appear  one  of  the  irreconcilables,  but  I  am  convinced  that  my  opinion  is  shared 
by  the  majority  of  the  delegations,  although  they  do  not  actually  say  so.  I  earnestly 
beg  General  Mance  to  agree  to  the  omission  of  the  words  which  are  national  or  nation- 
alised. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  In  the  case  cited  by 
M.  Avramovitch,  if  the  Serb-Croat-Slovene  State  creates  free  zones  in  these  ports, 
it  will  be  free  to  make  what  regulations  it  likes  for  the  free  zones. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  It  will 
not  make  any,  because  according  to  your  text  they  may  be  misused. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  I  think  that  M.  Avra- 
movitch's  view  is  not  just,  and  the  only  point  of  view  which  I  adopt  is  that  of  justice. 
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In  order  that  the  transport  of  goods  which  are  not  national  or  nationalised  may  take 
place,  the  first  condition  is  that  there  should  he  a  free  port.  But  the  word  free  port 
presupposes  freedom  of  transport  for  other  countries  as  well. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Cer- 
tainly. 

1  [JM.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  It  is  unjust  there- 
fore for  you  to  reserve  for  your  own  local  transport  traffic  the  whole  transport  of 
goods  proceeding  from  a  free  port. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  For 
the  purpose  of  clearing  up  this  situation  we  should  like  a  statement  to  be  inserted 
either  in  the  Final  Protocol  or  in  the  Report.  We  do  not  wish  to  reserve  this  trans- 
port exclusively  for  ourselves,  but  we  do  not  wish  to  be  excluded  from  free  ports. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  There  is  nothing 
to  prevent  you  from  transporting  goods  if  you  have  the  vessels. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Allow 
me  to  take  an  example.  Let  us  suppose  we  have  a  free  port.  Goods  coming  from 
abroad  are  accumulating  there;  they  are  not  yet  nationalised,  but  they  may  be  nation- 
alised in  any  of  our  ports  by  being  introduced  into  the  country  itself.  As  the 
Government  which  has  caused  these  goods  to  accumulate  in  the  free  port,  I  order  my 
State  river- craft  to  take  these  goods  and  distribute  them  in  my  ports,  where  they 
will  be  nationalised.  But  when  I  arrive  with  my  vessels  to  take  these  goods,  you 
will  tell  me  that  I  have  not  the  right  to  do  so. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  If  the  goods  are 
nationalised  you  have  the  right. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  But 
they  are  not  nationalised;  they  are  warehoused  in  the  free  port. 

Here  is  another  case  on  which  the  Sub-Committee  took  a  vote.  It  was  said  that 
seaports,  even  those  which  have  free  zones,  can,  from  the  point  of  view  of  local  trans- 
port traffic,  be  given  the  same  status  as  national  ports.  Why  exclude  from  this  status 
a  free  port  on  an  international  river?     That  is  a  question  of  justice. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  No-one  will 
deny  you  the  right  of  carrying  on  transport  traffic  if  you  do  not  ask  for  the  exclusive 
right  to  do  so. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  But 
it  is  this  exclusive  right  which  we  do  desire. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  I  think  it  is  fair  that 
there  should  be  no  exclusive  right  as  regards  non-nationalised  goods  proceeding  from 
a  free  port. 

M.  PER1ETZEANO  (Roumania;  speaking  in  French).  —  Is  this  provision  to 
apply  everywhere? 

M.   MONTARROYOS  (Rapporteur;  speaking  in  French).  —  Certainly. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  But  it  does  not.  The 
beginning  of  the  article  reads  :  Transport...  between  two  ports...;  it  does  not  add  of 
national  or  nationalised  goods. 
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M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  It  does  not  speak  of 
free  ports. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  It  does  not  speak  of  any- 
thing. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  I  took  a  passive  part 
in  the  drafting  of  this  article,  but  in  my  view  there  was  no  question  of  these  ports. 
Moreover,  as  regards  the  rivers  of  South  America,  for  example,  the  question  of  free 
ports  does  not  arise. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Then  you  would  not 
object  to  the  introduction  of  the  words  which  are  national  or  nationalised  in  the  first 
paragraph  of  section  1  of  Article  4?  We  will  accept  these  words  in  the  second  para- 
graph if  you  will  accept  them  in  the  first,  but  I  am  quite  sure  that  you  will  not  intro- 
duce them  into  the  first  paragraph. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  You  must  ask  General 
Mance  that  question,  because  my  role  is  that  of  a  conciliator  between  the  two  oppo- 
sing claims. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  The  discussion  which 
has  taken  place  is  of  great  importance.     The  first  paragraph  states  : 

A  riparian  State  situated  on  a  natural  system  of  navigable  waterways  of  international 
concern  is  entitled  to  reserve  for  its  own  flag  the  transport  of  passengers  and  goods  between 
two  ports... 

There  is  no  mention  here  of  national  or  nationalised  goods,  whereas  the  second 
paragraph  states  :  passengers  and  goods  which  are  either  national  or  nationalised. 

M.  DETG3UF  (France;  speaking  in  French).  —  1  should  like  to  point  out  to 
M.  Perietzeano  that  he  appears  to  forget  the  origin  of  the  discussion.  Two  views 
were  expressed  as  regards  those  very  usages  which  M.  Avramovitch  does  not  wish 
to  hear  mentioned,  and  also  with  regard  to  the  provisions  introduced  into  the  Treaty 
of  Peace.  I  do  not  say  that  you  for  your  part  have  ever  adopted  the  other  view,  but 
there  were  on  the  Sub-Committee  a  certain  number  of  delegations  which  were  strongly 
of  the  opinion  that  a  number  of  rights  had  been  conferred  upon  them  by  treaties  of 
peace  and  current  usage,  whereas  you  maintained  that  this  was  not  so.  The  wording 
in  question  is,  as  has  been  said,  a  compromise. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  accept  it. 

M.  DETG3UF  (France;  speaking  in  French).  —  There  is  no  question  here  of 
rivers  accursed  as  it  were,  but  of  rivers  on  which  certain  usages  and  certain  treaties 
have  given  certain  rights... 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Accursed  rights! 

M.  DETGEUF  (France;  speaking  in  French),  —...which  you  curse,  and  with  regard 
to  which  a  compromise  has  been  arrived  at  between  the  delegations  which  consider 
that  they  have  at  least  some  claim  to  these  rights  and  those  which  consider  that  the 
rights  do  not  exist.  The  two  cases  are  by  no  means  the  same.  The  first  refers  to 
rivers  on  which  local  transport  traffic  rights  have  never  been  granted,  and  the  second 
refers  to  rivers  on  which  local  transport  traffic  has  hitherto  been  customary.  Though 
you  do  not  accept  this  view,  other  delegations  consider  it  a  very  just  one,  and  it  was 
in  order  to  find  some  common  ground  of  agreement  that  a  compromise  was  proposed. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  We  are  in  complete 
agreement;  the  text  proposed  is  the  result  of  a  compromise  and  not  of  a  discussion, 
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which  has  clearly  shown  that  the  text  is  either  fair  or  unfair.  M.  Montarroyos  was 
endeavouring  just  now  to  prove  that  is  was  unfair  to  claim  the  right  to  reserve  the 
local  transport  traffic  of  national  or  nationalised  goods. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  1  said  that  we  were 
dealing  with  a  compromise,  and,  if  I  may  use  the  expression,  a  compromise  is  some- 
times a  balancing  of  injustices.  We  must  judge  from  the  ideal  standpoint  and  also 
from  that  of  immediate  interests. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  strongly  urge  the 
Roumanian  Delegate  to  accept  our  compromise  in  its  present  form;  it  maintains  an 
existing  situation. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  have  given  my  consent 
and  1  will  not  withdraw  it. 

Mr.  H.  O.  MANCE  (Great  Britain;  speaking  in  French).  — Then  there  only  remains 
the  objection  of  the  Serbian  Delegation,  which  does  not  apply  to  any  existing  situation. 
We  are  therefore  agreed  upon  a  compromise  accepted  by  all  delegations  save  one, 
which  has  in  mind  a  case  that  at  present  does  not  exist.  I  for  my  part  have  accepted 
the  omission  of  the  word  regular  in  the  second  paragraph  of  section  1,  but  I  would 
recall  the  fact  that  an  appeal  may  always  be  made  to  the  appropriate  jurisdiction  in 
order  to  obtain  an  equitable  interpretation.  The  essential  point  now  is  to  arrive  at 
an  understanding,  and  this  is  the  desire  of  all. 

The  CHAIRMAN  (speaking  in  French).  —  The  Officers  of  the  Conference  are 
convinced  that  these  questions  have  been  discussed  at  length  and  consider  that  the 
discussion  is  closed. 

M.  SCASSI  (Greece;  speaking  in  French).  —  Excuse  me,  Mr.  Chairman,  but  we  do 
not  think  that  the  discussion  is  closed. 

The  CHAIRMAN  (speaking  in  French).  —  We  have  been  discussing  the  Polish 
amendment  for  two  hours,  and  the  discussion  has  been  as  intense  as  it  has  been  com- 
plete. The  arguments  of  the  Serb-Croat-Slovene  Delegation  have  also  been  stated 
very  clearly,  and  have  been  understood  by  all.  The  same  is  true  of  the  British  case. 
1  was  therefore  quite  right  to  consider  the  discussion  as  closed.  Unfortunately  we 
are  only  too  apt  to  forget  the  discussions  which  took  place  two  or  three  days  ago; 
the  debate  never  finishes,  and  the  reason  is  no  doubt  that  mankind  is  not  yet  perfect. 

M.  SCASSI  (Greece;  speaking  in  French).  —  I  am  imbued  with  the  same  concilia- 
tory spirit  which  animates  us  all,  and  the  observations  which  1  would  like  to  make 
will  be  very  brief.  In  order  to  reconcile  the  various  views  which  have  been  stated 
regarding  the  question  with  which  we  are  dealing,  there  was  submitted  to  us  at  a  meet- 
ing of  the  Sub-Committee  a  draft  which  was  intended  as  an  effort  at  conciliation. 
The  Greek  Delegation  accepted  it,  although  it  marked  a  departure  from  the  provisions 
laid  down  by  the  Treaties  of  Peace  and  the  Covenant.  It  has  been  forgotten  that  we 
have  formal  texts,  and  that  in  part  12  of  the  Treaty  of  Peace  (Articles  332  et  seq.  of 
the  Treaty  of  Versailles)  and  also  in  Article  23  of  the  Covenant,  immutable  principles 
have  been  recognised.  It  is  true  that  Article  338  of  the  Treaty  of  Versailles  lays  down 
that  a  General  Convention  shall  be  drawn  up  by  a  Conference.  This  is  the  article 
pleaded  by  the  opponents  of  the  claim  which  we  are  now  supporting  in  favour  of  that 
complete  freedom  established  by  the  treaties  in  question.  I  have  already  answered 
this  objection;  I  said,  and  I  still  say  that,  after  the  authors  of  the  Treaties  of  Peace, 
and  therefore  of  the  Covenant,  have  perpetuated  certain  principles  and  a  regime  in 
Articles  332  et  seq.  of  the  Treaty  of  Versailles,  to  credit  them  with  the  intention  of 
cancelling  these  principles,  by  stipulating  that  a  General  Convention  shall  be  drawn 
up  by  a  Conference  is  to  tax  them  with  inconsistency  at  least.     After  having  esta- 
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blished  principles,  would  they  appoint  a  Conference  to  change  these  principles?  This 
is  accusing  them  of  inconsequence. 

These  principles  admit  of  absolute  freedom  without  restriction.  We  cannot  escape 
from  that,  and  our  Conference  cannot  change  these  fundamental  principles.  The  arti- 
cles of  the  Treaty  of  Peace,  together  with  Article  23  e  of  the  Covenant,  form  our  charter; 
it  is  an  iron  band  which  we  cannot  break  without  exceeding  our  powers.  The  ques- 
tion must  not  be  removed  from  its  proper  surroundings  and  placed  on  sentimental 
or  any  other  grounds.  There  can  be  no  question  of  any  kind  of  capitas  diminutio  to 
which  the  States  would  be  subjected  through  the  fact  that  an  international  Commis- 
sion controls  certain  rivers.  We  cannot  go  beyond  the  bounds  which  the  Treaties 
have  fixed  for  the  League  of  Nations. 

The  text"  drawn  up  by  the  Sub-Committee  deviated  but  slightly  from  these  prin- 
ciples, and  at  a  pinch  it  could  be  accepted.  But  a  second  text  has  now  been  presented 
in  Committee,  and  this  time  the  deviation  is  much  greater.  The  Greek  Delegation 
wondered  whether,  in  spite  of  the  conciliatory  spirit  which  it  ought  to  show,  it  could 
accept  this  text.  But  now  we  have  gone  far  even  from  this  text.  All  has  been  com- 
pletely changed.  The  regime  is  completely  overthrown.  We  are  even  encroaching 
upon  the  rights  of  Commissions.  It  is  we  who  are  to  dictate  what  navigation  acts 
should  or  should  not  contain.  It  is  we  who  are  to  dictate  in  what  manner  decisions 
should  be  taken.  In  these  circumstances  the  Greek  Delegation  cannot  accept  this 
proposal,  and  I  make  every  reservation  on  the  subject.  The  question  which  I  raise 
goes  beyond  the  bounds  of  our  Committee,  and  even  those  of  the  Convention  which  we 
are  examining.  I  will  go  so  far  as  to  say  that  it  goes  beyond  the  scope  of  our  Con- 
ference.    It  is  a  question  of  principle. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  should  not  have  replied 
if  the  Greek  Delegate  had  not  spoken  of  the  inconsistency  of  those  who  drew  up  the 
Treaty  of  Peace.  Are  you  empowered  to  change  treaties  because  you  consider  that 
they  are  inconsistent?  No,  you  are  not  empowered  to  change  Articles  332  and  338 
because  you  consider  that  those  who  drafted  them  were  inconsistent. 

M.  SCASSI  (Greece:  speaking  in  French).  —  I  did  not  say  that. 

The  CHAIRMAN  (speaking  in  French).  —  Please  do  not  interrupt. 

M.  SCASSI  (Greece;  speaking  in  French).  —  I  ask  to  explain  my  words  because 
their  meaning  has  been  misunderstood. 

The  CHAIRMAN  (speaking  in  French).  —  You  may  speak  in  order  to  explain 
yourself. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Then  I 
also  shall  ask  to  speak.     This  is  not  a  question  of  sentiment,  but  of  law. 

M.  SCASSI  (Greece;  speaking  in  French).  —  I  have  adopted  a  legal  standpoint, 
and  I  say  that  the  theory  which  claims  that  in  virtue  of  the  provisions  of  Article  338, 
the  Conference  has  the  right  completely  to  change  the  regime  established  by  Article  332 
et  seq.,  implies  that  the  authors  of  the  Covenant  and  the  Treaty  are  inconsistent  because 
they  are  alleged  to  have  established  a  regime  and  to  say  immediately  afterwards  : 
You  may  change  this  completely. 

The  CHAIRMAN  (speaking  in  French).  —  I  appeal  to  your  spirit  of  conciliation. 
We  have  stated  our  cases  freely,  frankly  and  at  great  length  for  several  days ;  do  not 
let  us  return  over  the  same  ground.  Let  us  come  to  a  decision.  If  M.  Avramovitch 
wishes  to  speak  on  the  same  subject,  let  me  beg  him  to  refrain  in  the  interests  of  our 
work  itself. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  ask'to  finish  my  speech; 
I  was  interrupted.     Article  338  is  not  a  theory;  it  is  clear  and  explicit.     It  enacts  that 
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all  that  has  been  done  in  the  preceding  articles  shall  be  replaced  by  what  the  Confer- 
ence shall  do.  It  is  not  for  us  to  say  whether  the  Treaty  is  right  or  wrong  in  doing 
this;  the  Conference  can  only  accede  to  it. 

M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  Before  the  vote  is  taken  I 
should  like  to  state  that  I  am  prepared  to  accept  the  text  proposed  by  the  Roumanian 
Delegation,  or  that  of  the  Polish  Delegation,  with  the  same  reservations  as  those  made 
by  the  French  and  British  Delegations  with  regard  to  consulting  the  jurists. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  should  like  to  draw 
attention  to  a  slight  modification  which  appears  necessary  in  the  first  paragraph  of  sec- 
tion 1.  We  all  agree  as  to  the  substance.  The  section  speaks  of  the  transport  of 
passengers  and  goods  between  two  ports...  placed  under  its  sovereignty  or  authority.  I 
think  that  in  order  to  render  the  text  clear  we  should  say  :  the  transport  of  passengers 
and  goods  loaded  at  one  port  and  unloaded  at  another  port  placed,  etc. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  shall 
not  reply  to  the  Greek  Delegate,  but  I  reserve  the  right  to  do  so  later,  if  I  think  neces- 
sary; this  is  my  indisputable  right,  in  order  to  defend  the  interests  of  my  country  and 
not  merely  for  reasons  of  sentiment. 

I  cannot  see  why  the  British  Delegate  still  clings  to  the  amendment  of  the  Rou- 
manian Delegate  when  the  latter  has  withdrawn  it,  and  everyone  has  accepted  the 
Polish  amendment  because  it  meets  particular  cases.  If  he  still  wishes  to  discuss  it, 
let  me  beg  him  not  to  say  that  everyone  agrees  with  him.  Everybody  has  accepted 
the  Polish  amendment.  The  discussion  bears  upon  the  words  which  are  national  or 
nationalised.     Let  us  vote  on  this  article  with  a  reservation  as  regards  these  words. 

M.  SCASSI  (Greece;  speaking  in  French).  —  M.  Avramovitch  has  alluded  to  what 
I  said.  I  was  merely  replying  to  the  Roumanian  Delegate,  who  spoke  of  rights  of 
tutelage  and  of  capitas  diminutio,  and  not  to  the  Serbian  Delegate  at  all.  I  cannot 
see  therefore  why  the  latter  should  have  replied  to  me. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  We  are  now  about  to  vote, 
after  a  very  long  discussion  which  has  brought  into  play  important  principles  and  also 
questions  of  detail  which  may  be  important  for  certain  delegations  and  unimportant 
for  others.  I  intend  to  reserve  my  vote;  I  do  not  think  we  can  vote  after  such  a 
confused  discussion  and  without  having  a  text  before  us. 

M.  MONTARROYOS  (Rapporteur;  speaking  in  French).  —  I  entirely  agree.  We 
have  a  text,  but  the  question  of  the  words  which  are  national  or  nationalised  is  still 
outstanding.     In  these  circumstances  we  will  postpone  the  vote  until  later. 

The  meeting  adjourned  at  2  p.m. 


FOURTEENTH  MEETING  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Saturday,  April  16th,  1921,  at  4.30  p.m.) 


DISCUSSION    OF    ARTICLE    4    (COntd.) 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Ch"ir. 

DISCUSSION  OF  ARTICLE  4  (Contd.) 

The  CHAIRMAN  (speaking  in  French).  —  We  will  resume  the  discussion  of  Article  4' 
which  is  intended  to  replace  Articles  4  and  16.  A  new  text  has  been  distributed,  which 
I  will  read  to  you. 

Article  1. 

As  an  exception  to  the  two  preceding  Articles,  and  in  the  absence  of  any  convention  or 
obligation  to  the  contrary  : — 

(1)  A  riparian  State  situated  on  a  natural  system  of  navigable  waterways  of  interna- 
tional concern  is  entitled  to  reserve  for  its  own  flag  the  transport  of  passengers  and  goods 
loaded  at  one  port  placed  under  its  sovereignty  or  authority  and  unloaded  at  another  port 
placed  under  its  sovereignty  or  authority.  A  State  which  does  not  make  use  of  these  powers 
may  refuse  the  benefit  of  equality  of  treatment  as  regards  such  transport  to  any  co-riparian 
State  which  does  make  use  of  it. 

On  the  navigable  waterways  referred  to  in  Article  la),  and  except  when  complete  free- 
dom has  already  been  proclaimed  or  may  subsequently  be  proclaimed  unanimously  by  the 
States  represented  on  the  international  Commission,  the  Navigation  Act  shall  leave  the 
riparian  States  the  right  to  reserve  the  local  transport  of  passengers  and  goods  which  are  either 
national  or  nationalised. 

(2)  When  a  natural  system  of  navigable  waterways  of  international  concern,  which 
does  not  include  waterways  of  the  kind  referred  to  in  Article  la),  only  separates  or  passes 
through  two  States,  and  provided  that  these  two  States  are  in  agreement,  they  are  entitled 
to  reserve  for  their  own  flags  the  transport  of  passengers  and  goods  between  two  ports  situated 
on  the  said  system,  unless  this  transport  takes  place  between  two  ports  not  situated  under 
the  sovereignty  or  authority  of  one  and  the  same  State,  in  the  course  of  a  voyage  which  is 
effected  without  transhipment  and  which  includes  a  sea  passage  or  passage  over  a  navigable 
waterway  of  international  concern  not  belonging  to  the  above-mentioned  system. 

M.  KASAMA  (Japan;  speaking  in  French).  —  I  should  like  to  put  a  small  question 
with  a  view  to  throwing  light  upon  the  discussion.  As  regards  Article  16  of  the  Draft 
Convention  on  Navigable  Waterways,  the  Green  Book  gives  for  the  words  local  trans- 
port a  semi-official  interpretation  as  follows  (1)  : — 

The  words  local  transport  signify  transport  other  than  imports,  exports  or  traffic  in  tran- 
sit, with  or  without  transhipment  from  one  vessel  to  another,  with  or  without  unloading 
on  to  a  quay,  with  or  without  warehousing  en  route. 

1  wonder  whether  this  interpretation  is  maintained  for  the  new  text  which  we 
have  before  us,  particularly  as  regards  the  second  paragraph.  Before  the  words 
without  transhipment,  the  words  with  or  have  been  omitted.  I  should  like  an  expla- 
nation of  this,  particularly  as  regards  continuity  of  transport. 


(1)  See  p.  428. 
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The  CHAIRMAN  (speaking  in  French).  —  Everyone  has  heard  the  question  of 
M.  Kasama,  of  the  Japanese  Delegation.  I  think  that  the  Committee's  intention  has 
not  changed  since  the  Green  Book  was  drafted. 

M.  DETCEUF  (France;  speaking  in  French).  — The  meaning  is  still  that  indicated 
in  the  Green  Book.  Section  1  of  Article  4  refers  to  local  transport  and  therefore  cor- 
responds to  the  former  Article  16.  Section  2  refers  to  inter-State  transport,  and  cor- 
responds to  the  former  Article  4.  The  words  local  transport  are  only  used  in  the  second 
paragraph  of  section  1,  and  they  have  the  meaning  indicated  in  the  Green  Book. 

The  CHAIRMAN  (speaking  in  French).  —  Does  everyone  agree?  Has  the  Rap- 
porteur any  remarks  to  make? 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  No. 

M.  KASAMA  (Japan;  speaking  in  French).  —  I  am  pleased  to  hear  the  explana- 
tion which  M.  Detceuf  has  given.  I  proposed  an  amendment  to  the  second  paragraph. 
Instead  of  without  transhipment,  I  should  like  the  words  with  or  without  transhipment. 

Mr.  H.  0.  MANCE  (speaking  in  French).  —  Will  you  allow  me  to  say  that  these 
words  are  excluded  from  the  draft  on  which  we  have  agreed?  I  therefore  ask  the 
Japanese  Delegation  to  be  so  good  as  to  withdraw  its  amendment  in  order  that  we  may 
obtain  unanimous  agreement. 

M.  KASAMA  (Japan;  speaking  in  French).  —  I  am  prepared  to  withdraw  my 
amendment,  but  nevertheless  I  should  like  the  words  without  transhipment  to  be  fol- 
lowed by  the  words  on  the  above- mentioned  system  of  waterways,  without  making  any 
other  change. 

M.  TSANG-OU  (China;  speaking  in  French).  —  That  is  not  enough,  and  besides, 
we  already  have  a  final  text.  If  we  continue  to  change  words  and  phrases,  I  also 
shall  be  obliged  to  ask  for  certain  precisions. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  The  question  has  been 
asked  :  What  would  happen  if  a  voyage  were  made  partly  by  sea  and  partly  by  river? 
It  was  asked  that  the  river  portion  of  the  voyage  should  be  considered  as  a  part  of  the 
maritime  portion,  and  should  be  treated  on  the  same  footing.  In  the  first  text,  there- 
fore, we  do  not  say  local  transport  but  transport  of  passengers  and  goods  between  two 
ports  placed  under  its  sovereignty  or  authority...  We  consulted  our  legal  experts  to 
ascertain  whether  this  text  was  satisfactory,  and  whether  this  text  might  not  have 
Llie  effect  of  excluding  vessels  touching  at  a  port  without  taking  on  board  goods  or 
passengers.  The  jurists  declared  that  it  was  somewhat  dangerous,  and  it  was  in  order  to 
safeguard  this  point  that  we  inserted  the  words  proposed  by  M.  Hostie  and  accepted  : 
loaded  at  one  port  and  unloaded  at  another  port. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Does  this  transport  refer  to  trans- 
port by  waterway? 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  Obviously. 

M.  TSANG-OU  (China;  speaking  in  French).  —  By  the  words...  between  ports 
placed  under  the  sovereignty  or  authority...  we  are  to  understand  either  seaports  or  river- 
ports. 

M.  DETCEUF  (France;  speaking  in  French).  — They  refer  both  to  seaports  and 
to  river-ports.  If  two  ports  are  placed  under  the  sovereignty  of  one  and  the  same  State, 
whether  one  of  these  ports  is  by  a  sea  and  the  other  on  a  waterway  system  or  not, 
the  State  may  reserve  the  right  to  load  goods  e.t  one  port  for  conveyance  to  another 
port.     The  British  Delegation  feared  that  transport  from  one  port  to  another  might 
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be  interpreted  as  prohibiting  a  vessel  from  continuing  to  transport  any  particular 
merchandise  to  another  port,  on  the  pretext  that  the  vessel  had  already  called  at  a 
previous  port.  Of  course  after  a  vessel  has  discharged  part  of  its  cargo  in  one  port, 
it  has  the  right  to  discharge  another  part  in  another  port,  on  condition  that  it  has  not 
taken  fresh  cargo  on  board  at  the  first  port. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  As  a  matter  of 
fact,  the  second  text  has  absolutely  the  same  meaning  as  the  first.  I  may  recall  this 
first  text,  which  reads  as  follows  : — 

A  riparian  State  situated  on  a  natural  system  of  navigable  waterways  of  international 
concern  is  entitled  to  reserve  for  its  own  flag  the  transport  of  passengers  and  goods  between 
two  ports  placed  under  its  sovereignty  or  authority. 

The  modified  text  now  before  us  says  exactly  the  same  thing. 

M.  DETCEUF  (France;  speaking  in  French).  —  I  repeat  that  the  British  Dele- 
gation feared  lest  the  text  which  we  had  proposed  might  be  interpreted  as  prohibit- 
ing a  riparian  State  from  calling  a  successive  ports  in  order  to  unload  goods  or  to  con- 
vey goods  destined  for  another  country.  Suppose,  for  example,  that  a  vessel  with  its 
hold  full  of  goods  unloads  half  of  these  goods  in  one  port.  It  is  fully  entitled  to  unload 
another  part  in  a  second  port,  and  what  remains  in  a  third.  I  will  take  an  example. 
A  vessel  proceeding  from  Le  Havre  arrives  at  Pernambuco.  It  leaves  half  its  cargo 
there.  It  then  proceeds  to  Manaos.  The  fear  has  been  expressed  that  the  text  of 
the  article  might  be  interpreted  as  prohibiting  this  ship  from  transporting  the  goods 
to  Manaos  and  unloading  the  rest  of  its  cargo  there. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  But  since  it 
does  not  unload  at  Pernambuco... 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  That  is  a  instance  of 
the  definite  transport  of  goods.  The  vessel  does  not  take  on  board  goods  in  one  port  of 
a  State  in  order  to  transport  them  to  another  port  belonging  to  the  same  State.  It 
merely  discharges  part  of  its  cargo  in  one  port  and  another  part  in  another.  Our  legal 
expert,  Sir  Cecil  Hurst,  has  advised  us  to  introduce  this  detailed  statement  into  the 
article  in  order  to  avoid  any  misunderstanding. 

M.  TSANG-OU  (China;  speaking  in  French).  —  The  Green  Book  defines  exactly 
what  must  be  understood  by  local  transport  (1)  : — 

The  words  "local  transport"  signify  transport  other  than  imports,  exports  or  traffic  in 
transit,  with  or  without  transhipment  from  one  vessel  to  another,  with  or  without  unloading 
on  to  a  quay,  with  or  without  warehousing  en  route.  In  the  latter  case,  continuity  of  trans- 
port is  not  considered  to  have  been  interrupted,  whilst,  on  the  other  hand,  any  intermediate 
railway  transport  would  constitute  such  an  interruption.  For  purposes  of  clearness,  the 
following  three  illustrations  may  be  given  : — 

1.  "Free"  goods  are  transhipped  in  a  port,  then  declared  in  consumption  and,  finally, 
are  reforwarded  to  another  port  belonging  to  the  same  State;  this  last  stage  constitutes  local 
transport. 

2.  Goods  liable  to  customs  duty  have  been  "cleared"  (dedouanees)  in  a  port  but  not 
transhipped.  Their  subsequent  transport  to  another  port  of  the  same  State  does  not  consti- 
tute local  transport. 

3.  Goods  liable  to  custom  duty  have  been  "cleared"  and  transhipped,  but  are  covered  by 
a  through  bill  of  lading;  their  subsequent  transport  to  the  port  of  destination  does  not  con- 
stitute local  transport. 

The  Green  Book  therefore  gives  a  much  clearer  explanation. 

M.  DETCEUF  (France;  speaking  in  French).  —  The  definition  in  the  Green  Book 
does  not  correspond  to  the  rules  adopted  in  the  reservation  regarding  coasting  trade, 
whereas  what  we  have  stated  does  correspond  to  what  is  intended  by  that  expression! 


(1)  See  p.  428. 
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A  State  reserves  for  itself  the  right  to  load  goods  in  one  of  its  ports  in  order  to  trans- 
port them  to  another  of  its  ports. 

M.  POLITIS  (Greece;  speaking  in  French).  —  I  should  like  to  be  given  a  simple 
explanation.  A  sea-going  vessel  arrives  at  the  mouth  of  a  river,  it  unloads  its  goods 
into  a  warehouse.  The  goods  are  cleared  or  not.  They  are  warehoused  in  order  to 
be  distributed  along  the  river.     Is  this  operation  considered  as  local  transport? 

M.  DETCEUF  (France;  speaking  in  French).  —  Certainly. 

Mr.  H.  0.  MANGE  (Great  Britain;  speaking  in  French). — The  second  paragraph 
of  section  Heaves  this  transport  free.  In  the  first  paragraph  we  do  not  speak  of  local 
transport,  and  we  used  the  following  words...  loaded  at  one  port  placed  under  its  sove- 
reignty or  authority  and  unloaded  at  another  port... 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  was  somewhat  surprised  to 
note  that  this  text  had  been  changed  without  the  Committee's  being  consulted,  but 
1  will  not  make  it  a  question  of  principle,  and  I  merely  ask  that  the  words  local  trans- 
port should  be  inserted  in  both  paragraphs  of  section  1  instead  of  the  word  transport 
in  the  one  part  and  local  transport  in  the  other. 

M.  DETCEUF  (France;  speaking  in  French).  —  We  do  not  intend  to  define  here 
what  is  meant  by  local  transport,  but  I  will  point  out  that  though  these  words  are 
perfectly  in  place  in  the  second  part  of  the  section  they  have  never  appeared  in  the 
first. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  made  this  proposal  simply 
with  a  view  to  uniformity. 

M.  DETCEUF  (France;  speaking  in  French).  —  The  definition  given  in  the  first 
paragraph  of  Section  1  corresponds  to  the  general  definition  of  national  water  trans- 
port. The  expression  local  transport  used  in  the  second  paragraph  is  the  result  of  the 
compromise  to  which  we  have  so  often  referred.  It  is  for  this  reason  that  the  words 
local  transport  appeared  in  the  second  and  not  in  the  first  paragraph  of  Section  1. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Do  not  the  words  on 
the  navigable  waterways  referred  to  in  Article  1  a),  and  except  when  complete  freedom  has 
already  been  proclaimed  or  may  subsequently  be  proclaimed  unanimously  by  the  States 
represented  on  the  international  Commission  refer  to  the  occasions  when  this  freedom  is 
proclaimed  in  the  Treaty?  The  terms  which  we  are  preparing  today  are  intended 
to  replace  those  of  the  treaties. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  We  agree. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  We  understand  by  that 
occasions  on  which  it  is  proclaimed  other  than  those  in  the  Treaty  of  Peace. 

M.  DETCEUF  (France;  speaking  in  French).  — The  wording  would  be  better  if 
we  said  or  which  have  already  been  proclaimed  in  a  previous  navigation  act. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  Do  the  words  except  when  com- 
plete freedom  has  already  been  proclaimed  refer  to  the  Act  of  Mannheim  ?  Hitherto  it 
has  only  been  a  question  ot  the  Danube.     May  I  now  speak  of  the  Rhine? 

M.  DETCEUF  (France;  speaking  in  French).  — ■  These  words  certainly  do  refer* 
to  the  Act  of  Mannheim; 
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M.  WINIARSKI  (Poland;  speaking  in  French).  —  In  my  opinion  also  it  is  referred 
to  here. 

M.  DETCEUF  (France;  speaking  in  French).  —  On  the  Rhine,  freedom  of  navi- 
gation was  proclaimed  without  any  reservation  in  respect  of  local  transport  traffic 
by  the  Act  of  Mannheim.  The  reservation  in  Article  4  refers  amongst  others  to  the 
Act  of  Mannheim. 

M.  PIERRARD  (Relgium;  speaking  in  French).  —  This  may  be  considered  as  a 
personal  opinion.     We  should  like  to  have  an  official  opinion. 

Mr.  H.  O.  MANCE  (Great  Britain;  speaking  in  French).  —  I  propose  that  it  be 
stated  in  the  report  that  it  is  the  Act  of  Mannheim  to  which  reference  is  made. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Do  these  words  refer  to 
the  Treaty  of  St.-Germain? 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  The  terms  of  the  Treaty  of 
St.-Germain  are  provisional. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  You  have  heard  the 
contrary  maintained  this  morning.  It  must  be  clearly  stated  that  these  terms  in  the 
Treaty  of  St.-Germain  shall  cease  to  exist  when  we  have  adopted  these  articles. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  The  Treaties  of  Peace  and  also 
the  treaties  signed  between  the  various  States  and  the  Principal  Powers  establish  a 
provisional  regime  intended  to  last  until  the  general  Convention  has  been  concluded. 
These  treaties  cannot  possibly  be  referred  to  by  the  words  a  precious  navigation  act. 

The  CHAIRMAN  (speaking  in  French).  —  They  refer  to  a  navigation  act  properly 
so-called. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  If  we  simply  speak  of 
a  navigation  act,  I  shall  have  nothing  more  to  say. 

M.  DETOEUF  (France;  speaking  in  French).  —  We  also  accept. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
It  is  dangerous  to  say  that  a  treaty  is  not  a  navigation  act.  The  expression  navigation 
act  must  be  taken  in  its  widest  sense;  it  signifies  an  international  contract  which 
governs  the  navigation  of  any  particular  navigable  waterway. 

As  regards  the  Treaty  of  Peace  or  the  Treaties  connected  therewith,  the  interpre- 
tation given  by  the  Polish  Delegation  is  beyond  question.  The  Treaty  itself  states 
that  its  terms  shall  be  superseded  by  the  terms  of  the  General  Convention. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  The  best  proof  that  this 
interpretation  is  not  beyond  dispute  is  that  it  is  being  disputed  in  your  presence.  It 
was  claimed  this  morning  that  you  cannot  substitute  your  Convention  for  the  Treaty 
of  St.-Germain.     The  question  must  be  definitely  settled. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  In  order 
to  avoid  any  misunderstanding  ,  I  beg  the  Conference  to  agree  to  the  insertion  of  the 
following  statement  in  the  Final  Act  : 

The  provisions  of  the  articles  of  the  Treaty  of  St.-Germain  shall  be  superseded  by 
the  provisions  of  the  present  Convention.  This  is  in  brief  what  the  Secretary-General 
told  us  a  moment  ago. 
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M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
The  question  has  been  solved  by  a  provision  which  already  exists  in  the  draft  Final 
Act  (1). 

It  is  said  that  these  Conventions  are  intended  to  form  part  of  the  group  of  conven- 
tions referred  to  in  Articles  338  and  379  of  the  Treaty  of  Versailles  and  the  correspond- 
ing articles  in  the  other  treaties.  Article  338  states  that  the  regime  provided  for 
shall  be  superseded  by  that  of  the  present  Convention. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Except  that  this  Con- 
vention specially  refers  back  to  the  treaties. 

The  CHAIRMAN  (speaking  in  French).  —  It  will  be  mentioned  in  the  Report  that 
this  paragraph  refers  to  the  Convention  of  Mannheim  and  that  it  does  not  refer  to 
Article  338  of  the  Treaty  of  Versailles. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  The  question  is  of  the  greatest 
importance  to  the  States  interested  in  the  navigation  of  the  Rhine.  Paragraph  338  of 
the  Treaty  of  Versailles  reads  : 

The  regime  set  out  in  Articles  332  to  337  above  shall  be  superseded  by  the  one  to  be 
laid  down  in  a.  general  Convention  drawn  up  by  the  Allied  and  Associated  Powers... 

...  that  is  to  say,  the  Convention  established  at  Barcelona.     Further  Article  354  states  : 

As  from  the  coming  into  force  of  the  present  Treaty,  the  Convention  of  Mannheim  of 
October  l7, 1868.  together  with  the  Final  Protocol  thereof  shall  continue  to  govern  navigation 
on  the  Rhine  subject  to  the  conditions  herein  laid  down. 

In  the  event  of  any  provisions  of  the  said  Convention  being  in  conflict  with  those  laid 
down  by  the  general  Convention  referred  to  in  Article  338  (which  shall  apply  to  the  Rhine), 
the  provisions  of  the  general  Convention  shall  prevail... 

That  means  that  if  we  adopt  here  the  Convention  which,  as  regards  the  Rhine,  is 
less  liberal  than  the  Act  of  1868,  to  which  I  particularly  refer,  the  new  Navigation 
Act  of  the  Rhine,  intended  to  supersede  that  of  Mannhein  of  1868,  must  be  adapted 
to  the  provisions  enacted  here  and  not  to  those  enacted  in  1868.  We  could  not  accept 
this  interpretation. 

M.  LELY  (Netherlands;  speaking  in  French).  —  1  agree  with  the  Delegate  of  Bel- 
gium. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  This  question  is  of 
very  great  importance,  and  I  think  that  we  all  agree  to  the  proposal  that  it  shall  be 
noted  in  the  Report  and  that  the  jurists  shall  be  asked  to  alter  the  text  if  necessary, 
in  order  that  it  may  meet  this  case. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  We 
all  agree  on  this  point  that  the  provisions  of  the  Act  of  Mannheim  are  referred  to  in 
the  text  with  which  we  are  dealing.  That  is  quite  clear.  As  regards  the  second  point 
referred  to  by  M.  Pierrard,  there  is  no  doubt  that  the  new  Convention  of  Mannheim 
must  conform  to  the  present  Convention.  There  is  no  danger  in  this,  because  it  will 
conform  to  it  by  preserving  the  rights  which  are  derived  from  the  former  Act  of 
Mannheim. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  venture  to  lay  stress  on  the 
following  point  :  If,  in  the  Barcelona  Convention,  less  liberal  terms  were  adopted  than 


(!)  The  text  inserted  in  the  Final  Act  reads  as  follows  : 

"13.  -  The  Conference  declares  that  in  Section  2  paragraph  1  of  Article  5  of  the  Statute  on  the 
Regime  of  Navigable  Waterways  of  International  Concern  the  words  "Previous  Act  of  Navigation" 
refer,  amongst  others,  to  the  Convention  of  Mannheim,  but  do  not  refer  to  the  special  regime  created 
by  Articles  332  to  337  of  the  Treaty  of  Versailles  and  the  corresponding  Articles  in  other  Treaties 
of  Peace." 
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those  of  the  former  Convention  of  Mannheim,  we  could  not  agree  that  the  new  Conven- 
tion, which  is  to  supersede  that  of  Mannheim,  should  be  less  liberal  than  the  latter, 
on  the  ground  that  the  Barcelona  Convention  is  less  liberal. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
The  question  is  not  whether  the  signatory  States  of  the  Treaty  of  Versailles  would  or 
would  not  agree  to  make  the  future  Convention  of  the  Rhine  conform  to  the  present 
Convention.  This  question  has  been  decided, — they  must  conform  to  it.  But  when 
this  Rhine  Convention  is  discussed,  they  must  take  measures  to  prevent  the  Barcelona 
Convention  from  being  made  the  ground  for  the  adoption  in  it  of  less  liberal  clauses 
than  those  contained  in  the  former  Convention  of  Mannheim. 

For  this  reason,  by  inserting  in  the  article  the  words  ...  except  when  complete  freedom 
has  already  been  proclaimed,  which  refer  to  rights  and  liberties  existing  in  the  former 
Convention  of  Mannheim,  these  rights  and  liberties  will  necessarily  be  introduced  into 
the  future  Convention  through  the  intermediary  of  the  present  Convention. 

M.  DETCEUF  (France;  speaking  in  French).  —  Article  354  states  that  the  new 
Navigation  Act  shall  be  drafted  in  conformity  with  the  Convention.  The  text  which 
we  propose  states  that,  except  when  complete  freedom  has  already  been  proclaimed 
in  a  previous  navigation  act,  that  is  to  say  in  the  Act  of  Mannheim,  the  navigation 
act  will  leave  the  riparian  States  the  right  to  reserve  the  local  transport  of  passengers 
and  goods  which  are  either  national  or  nationalised.  If,  therefore,  it  is  decided  in  the 
new  Act  that  complete  freedom  of  navigation  is  maintained,  this  will  in  no  way  clash 
with  the  text  which  we  are  now  preparing. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  am  not  convinced.  In  any 
case  I  shall  ask  for  this  question  to  be  elucidated  by  the  Committee  of  Jurists. 

M.  DETCEUF  (France;  speaking  in  French).  —  We  have  therefore  two  points  to 
submit  to  the  Committee  of  Jurists,  including  that  which  relates  to  the  unanimous 
decision  of  the  States  represented  on  the  International  Commission  (1). 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  shall  ask  the  Chairman  not 
to  call  a  separate  vote  on  the  articles,  but  to  have  a  vote  taken  upon  them  en  bloc, 
in  order  that  we  may  not  incur  the  risk  of  destroying  what  we  may  subsequently  have 
adopted. 

The  CHAIRMAN  (speaking  in  French).  —This  proposal  is  certainly  a  logical  one. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
I  should  like  to  know  whether  the  second  paragraph  of  section  1  really  means  that  on 
the  navigable  waterways  referred  to  in  Article  la)  the  only  powers  allowed  to  riparian 
States — and  which  moreover  will  only  be  left  to  them  if  freedom  has  already  been 
proclaimed — are  the  right  to  reserve  the  local  transport  of  goods  and  passengers  which 
are  national  or  nationalised.  The  text  does  not  say  so,  and  if  this  is  indeed  the  inten- 
tion of  the  Conference  I  think  the  text  must  state  that  :  ...  the  navigation  act  will  only 
allow  the  riparian  States  the  right.  The  first  paragraph  grants  powers  which  are  at 
once  restricted  by  the  second.  If,  as  regards  local  transport,  the  Conference  intends 
only  to  allow  the  riparian  States  the  right  to  reserve  the  local  transport  of  passengers 
or  goods  which  are  national  or  nationalised,  the  present  text  must  be  altered. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  The 
affirmative  form  allows  must  be  kept. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
No,  because  it  is  a  restriction;  If  you  make  the  form  positive,  it  no  longer  has  any 
meaning. 


(1)  See  p.  251  and  252. 
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Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  We  must  refer  to  the 
former  text;  we  had  no  intention  of  altering  that  point. 

M.  PER1ETZEAN0  (Roumania;  speaking  in  French).  —  What  difference  is  there 
between  the  first  and  second  sections? 

M.  DETCEUF  (France;  speaking  in  French).  —  In  the  first  place  you  have  the 
words  which  are  national  or  nationalised.  You  then  have  local  transport,  an  expression 
which  is  not  absolutely  identical  with  that  of  passengers  and  goods  loaded...  and  unloaded. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Did  you  say  that  the 
second  paragraph  introduced  a  restriction? 

M.  DETCEUF  (France;  speaking  in  French).  —  The  restriction  refers  to  transport, 
and  is  not  derived  from  the  words  local  transport. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  These  words  local  trans- 
port certainly  need  explanation. 

M.  DETCEUF  (France;  speaking  in  French).  —  The  explanation  is  to  be  found 
in  the  Green  Book,  which  states  as  follows  (1)  : 

The  words  "local  transport"  signify  transport  other  than  imports,  exports  or  traffic  in 
transit,  with  or  without  transhipment  from  one  vessel  to  another,  with  or  without  unloading 
on  to  a  quay,  with  or  without  warehousing  en  route.  In  the  latter  case,  continuity  of  trans- 
port is  not  considered  to  have  been  interrupted,  whilst,  on  the  other  hand,  any  intermediate 
railway  transport  would  constitute  such  an  interruption.  For  purposes  of  clearness,  the 
following  three  illustrations  may  be  given  : 

1.  "Free"  goods  are  transhipped  in  a  port,  then  declared  in  consumption  and,  finally, 
are  re-forwarded  to  another  portbelonging  to  the  same  State;  this  last  stage  constitutes  local 
transport. 

2.  Goods  liable  to  customs  duty  have  been  "cleared"  (dedouanees)  in  a  port  but  not  tran- 
shipped. Their  subsequent  transport  to  another  port  of  the  same  State  does  not  constitute 
local  transport. 

3.  Goods  liable  to  custom  duty  have  been  "cleared"  and  transhipped,  but  are  covered  by 
a  through  bill  of  lading;  their  subsequent  transport  to  the  port  of  destination  does  not 
constitute  local  transport. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Then  I  ask  for  the  words 
local  transport  to  be  deleted.  The  word  local  has  been  introduced  without  any  dis- 
cussion. We  have  not  discussed  the  Green  Book,  and  I  thought  that  we  had  not  to 
take  it  into  account. 

M.  DETCEUF  (France:  speaking  in  French).  —  We  have  not  discussed  this  word 
because,  to  my  mind  at  least,  the  meaning  of  this  word  ought  to  be  understood  by 
all  those  present  at  this  Conference,  in  view  of  the  long  discussions  which  have  been 
held  upon  it. 

M.  HOSTIE  (speaking  in  French).  —  I  should  like  to  point  out  that  when  we 
drew  up  this  text  two  days  ago,  with  the  complete  agreement  of  the  Roumanian 
Delegation,  none  of  us  could  have  supposed  that  that  Delegation  was  unaware  of  the 
meaning  of  the  words  local  transport.  It  was  actually  at  the  instigation  of  M.  Cara- 
costea,  the  Roumanian  Delegate  on  the  Commission  of  Enquiry,  that  the  examples 
illustrating  the  meaning  of  the  words  local  transport  were  introduced  into  the  Green 
Book.  These  words  were  chosen  by  common  agreement  with  the  Roumanian  Dele- 
gation, and  they  occur  in  the  Danube  Act  which  is  being  prepared  by  a  Conference  at 
Paris. 


(1)   See   [>.  428. 
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The  CHAIRMAN  (speaking  in  French).  —  M.  Caracostea  was  the  principal  author 
of  the  definition  of  the  words  local  transport,  because  it  was  mainly  the  Danube 
which  was  under  consideration. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  do  not  know  what 
M.  Caracostea  did  at  Paris.  It  is  very  difficult  for  all  the  delegates  to  know  what 
their  colleagues  are  doing.  When  we  discussed  we  placed  our  cards  on  the  table. 
We  said  : — What  concessions  do  you  require?  I  myself  do  not  ever  refer  to  what 
M.  Caracostea  may  have  said  at  Paris.  What  I  say  is  that  we  have  not  discussed  the 
words  local  transport,  which  I  now  see  for  the  first  time. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  should  like  to  say  that  I  have 
no  objection  to  the  text  proposed  by  M.  Haas. 

The  CHAIRMAN  (speaking  in  French).  —  The  only  changes  which  we  have  intro- 
duced this  afternoon  into  the  text  which  I  read  at  the  beginning  of  the  meeting  are 
the  following  :  In  the  second  paragraph  of  section  1,  after  the  word  proclaim,  the 
words  in  a  previous  navigation  act  are  added,  and  later,  the  following  words  are  used  : 
the  Navigation  Act  shall  only  allow  the  riparian  States  the  right  to  reserve  local  transport... 

I  will  put  to  the  vote  the  substance  of  the  two  paragraphs  of  section  1  of  Article  4. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  We  have 
not  discussed  the  words  which  are  national  or  nationalised,  but  as  proof  of  a  conciliatory 
spirit,  and  in  order  to  please  the  British  Delegation,  we  accept  these  words. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  am  most  grateful 
to  you. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  put  to  the  vote  the  substance 
of  the  two  paragraphs  of  section  1  of  Article  4. 

Section  1  of  Article  4  was  adopted  by  23  votes  to  1. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  that  there  will  be  unanimous 
agreement  as  to  the  substance  of  paragraph  2. 

M.  TSANG-OU  (China;  speaking  in  French).  —  We  reserve  the  right  to  ask  certain 
explanations  regarding  this  article  in  plenary  meeting. 

The  CHAIRMAN  (speaking  in  French).  —  I  put  to  the  vote  the  substance  of  sec- 
tion 2. 

Section  2  of  Article  4  was  adopted,  16  voting  for. 

The  CHAIRMAN  (speaking  in  French).  —  It  is  understood  that  M.  Tsang-Ou 
reserves  the  right  to  ask  for  explanations  at  the  beginning  of  the  next  meeting. 

The  meeting  adjourned  at  5.55  p.m. 


FIFTEENTH  MEETING  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Sunday,  April  17th,  1921,  at  10.30  a.m.) 


DISCUSSION    OF    ARTICI  E    9 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

\  DISCUSSION  OF  ARTICLE  9 

The  CHAIRMAN  (speaking  in  French).  —  Yesterday  we  adopted  provisionally 
Article  4  of  the  Convention;  and  this  morning  we  begin  the  discussion  of  Article  9, 
which  reads  as  follows  : 

(1)  In  the  application  of  this  article,  all  the  riparians  of  a  navigable  waterway  of  interna- 
tional concern  and  of  its  tributaries  of  international  concern  shall  be  considered  as  riparians; 

(2)  Each  of  the  riparian  States  is  bound,  on  the  one  hand  to  abstain  from  any  action 
likely  to  prejudice  navigability  or  to  reduce  facilities  for  navigation,  and  on  the  other  hand 
to  take  suitable  measures  as  rapidly  as  possible  to  remove  any  obstructions  and  accidental 
dangers  to  navigation; 

(3)  If  this  navigation  involves  regular  upkeep,  each  of  the  riparian  States  is  under  an 
obligation  towards  the  other  States  to  take  the  steps  and  to  carry  out  the  works  necessary 
for  this  purpose  on  its  territory,  as  rapidly  as  possible,  having  regard  to  the  state  of  naviga- 
tion at  any  period,  and  also  to  the  economic  condition  of  the  districts  served  by  the  navigable 
waterway. 

In  the  absence  of  any  convention  to  the  contrary,  each  of  the  riparian  States  will  be 
entitled  to  demand  from  the  other  States,  basing  its  demand  on  valid  reasons,  that  they 
shall  bear  an  equitable  share  in  the  cost  of  such  upkeep ; 

(4)  In  the  absence  of  legitimate  grounds  for  opposition  on  the  part  of  one  of  the  riparian 
States,  including  the  State  which  is  territorially  interested,  based  either  on  the  actual  condi- 
tions of  navigability  within  its  territory,  or  upon  any  other  interests,  suoh  as,  in  particular, 
the  maintenance  of  normal  hydraulic  conditions,  the  needs  of  irrigation,  the  utilisation  of 
hydraulic  power,  or  the  necessity  of  constructing  other  more  advantageous  routes  for  com- 
munication, a  riparian  State  may  not  refuse  to  carry  out  at  the  request  of  another  riparian 
State  the  works  necessary  for  the  improvement'  of  navigability,  provided  that  the  latter 
State  offers  to  pay  the  cost  and  also  to  bear  an  equitable  share  of  the  excess  costs  of  upkeep. 
.Nevertheless,  it  is  understood  that  these  works  cannot  be  undertaken  so  long  as  the  State 
on  whose  territory  they  are  to  be  carried  out  is  opposed  to  them  on  grounds  of  vital  interests; 

(5)  In  the  absence  of  any  convention  to  the  contrary,  a  State  which  is  bound  to  carry  out 
the  works  of  upkeep  may  be  released  from  this  obligation  if,  with  the  consent  of  all  the  co- 
riparian  States,  one  or  more  of  them  undertake  to  carry  them  out  in  its  place;  as  regards 
works  for  improvement,  the  State  which  is  bound  to  carry  them  out  will  be  freed  from  the 
obligation  if  it  authorises  the  State  which  proffered  the  request  to  carry  them  out  in  its  place; 
the  carrying  out  of  works  by  States  other  than  the  State  territorially  interested,  or  their 
participation  in  the  cost  of  these  works,  shall  be  assured  without  prejudice,  as  regards  the 
State  territorially  interested,  to  its  rights  of  control  and  administration  in  respect  of  these 
works,  and  to  the  prerogatives  of  its  sovereignty  or  authority  over  the  waterway; 

(6)  On  the  waterways  referred  to  in  Article  1  (a),  decisions  in  regard  to  works  will  be 
pronounced  by  the  Commission.  These  decisions  may  always  serve  as  an  occasion  for  an 
appeal  under  the  conditions  laid  down  in  Article  19  below,  on  the  grounds  of  incompetency 
or  of  a  violation  of  the  international  conventions  which  govern  the  navigable  waterways. 
An  appeal  based  on  any  other  grounds  can  only  be  made  by  the  State  territorially  interested. 
The  stipulations  contained  in  the  present  paragraph  are  applicable  subject  to  the  special 
provisions  of  the  navigation  act. 
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The  decisions  of  the  Commission  shall  be  in  conformity  with  the  provisions  of  the  present 
article. 

(7) 

II.  AVRAMOV1TCH  (Serb-Croat-Slovene  State:  speaking  in  French).—  Afresh 
draft  of  this  sixth  paragraph  has  been  circulated.     I  will  read  it  : 

On  the  waterways  referred  to  in  Article  1  (a),  subject  to  any  special  provisions  contained 
in  treaties,  conventions,  or  navigation  acts  : 

(1)  Decisions  in  regard  to  works  will  be  made  by  the  Commission: 

(2)  The  settlement,  under  the  conditions  laid  down  in  Article  19  below,  of  any  dispute 
which  may  arise  as  a  result  of  these  decisions,  may  always  be  demanded  on  the  grounds  that 
these  decisions  are  ultra  vires,  or  that  they  infringe  international  conventions  governing 
navigable  waterways.  A  request  for  a  settlement  under  the  aforesaid  conditions  based  on 
any  other  grounds  can  only  be  put  forward  by  the  State  which  is  territorially  interested. 

The  decisions  of  the  Commission  shall  be  in  conformity  with  the  provisions  of  the  present 
article. 

1  should  like  to  know  who  is  the  author  of  this  draft,  and  why  it  is  presented  to 
us.  Complaints  are  already  being  made  as  to  the  slowness  of  our  progress,  and  texts 
should  surely,  therefore,  not  be  thus  again  laid  open  to  discussion  at  the  last  moment. 

I  should  like  to  make  another  statement.  In  various  quarters  complaints  are 
being  made  that  the  Conference  is  dragging  on,  and  that  certain  delegations  are 
endeavouring  to  prolong  the  work.  As  far  as  we  ourselves  are  concerned,  we  inter- 
vene in  the  debate  only  so  far  as  we  are  driven  to  do  so  by  the  excessive  demands  put 
forward  by  certain  delegations;  but  when  we  have  done  so  it  has  never  been  against 
the  aims  of  the  League  of  Nations.  The  League  of  Nations  is  the  work  of  the  great 
nations  as  well  as  of  the  small.  It  is  no  less  our  work,  for  we  contributed  to  its  crea- 
tion. 

The  CHAIRMAN  (speaking  in  French).  —  I  have  been  much  impressed  by  the 
words  which  M.  Avramovitch  has  uttered  in  tones  of  such  sincerity.  For  a  long 
time  1  have  understood  the  position  of  those  delegations  which  are  most  directly 
interested  in  the  vital  questions  with  which  we  are  dealing.  I  am  sure  that  the  sole 
aim  of  the  Serb-Croat-Slovene  Delegation  has  ever  been  honestly  to  defend  its  national 
interests  whilst  reconciling  them  with  the  general  interest. 

In  regard  to  the  length  of  the  discussions  at  the  Barcelona  Conference,  I  would 
add  that  at  Madrid  it  took  three  months  to  settle  postal  questions  which  were  ques- 
tions of  detail  of  relatively  secondary  importance.  Far  from  being  astonished,  poster- 
ity cannot  but  applaud  the  shortness  of  the  time  devoted  by  our  Conference  to  the 
discussion  of  the  important  matters  which  were  submitted  to  us.  Let  us  then  be 
patient;  let  us  show  a  spirit  of  mutual  good-will!  Thus  only  can  we  accomplish 
lasting  work. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  1  should 
like  to  explain  the  reason  for  which  a  new  text  of  this  paragraph  6  has  been  circu- 
lated. It  is  the  outcome  of  a  discussion  which  took  place  the  day  before  yesterday 
between  the  members  of  a  small  Committee,  the  result  of  an  observation  made  by 
M.  Hammerskjold,  secretary  of  the  provisional  Committee  of  the  Court  of  Justice, 
who  noticed  in  the.  original  draft  certain  stipulations  which  would  prevent  the  Per- 
manent Court  of  Justice  from  dealing  with  certain  disputes.  This  was  the  deter- 
mining factor  in  the  new  text  laid  before  us. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  M.  Hammerskjold  has 
rendered   yeoman   service   on   this   occasion. 

The  CHAIRMAN  (speaking  in  French).  — The  Committee  is  free  to  take  this 
new  draft  as  a  basis  or  not. 

Mr.  H.  0.  MANGE  (GreatBritain).  —  I  should  like  to  add  a  few  words  to  the  remarks 
of  the  Rapporteur  on  the  subject  of  this  new  draft.     The  new  text  results  from  two 
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factors  : — in  the  first  place  the  old  text  did  not  meet  the  case  of  the  European  Com- 
mission of  the  Danube;  it  might  even  have  involved  modifying  the  composition  of 
that  body.  It  is  for  this  reason  that  M.  Perietzeano  and  I,  although  we  did  not  see 
eye  to  eye  on  the  subject  of  the  European  Commission  of  the  Danube,  were  both 
of  the  opinion  that  the  question  should  not  be  raised  here,  and  we  were  able  to  arrive 
at  an  agreement  on  the  first  part  of  paragraph  6,  which  is  now  so  worded  as  to  remove 
the  difficulty. 

The  second  part  of  the  text  is  due  to  the  remarks  made  by  M.  Hammerskjold, 
who  has  asked  me  to  explain  the  matter  to  the  Committee.  Firstly, — and  the  Chair- 
man will  perhaps  tell  me  if  I  am  wrong, —  the  Permanent  Court  can  only  deal  with 
disputes  and  not  with  appeals.  We  must  therefore  remove  the  possibility  of  there 
being  an  appeal  from  the  Commission  to  the  Permanent  Court.  Secondly,  the  Per- 
manent Court  only  judges  disputes  between  States,  and  not  between  a  State  and  a 
Commission.  These  are  the  reasons  for  which  the  draft  of  paragraph  6  has  been 
altered  as  follows  : 

The  settlement  under  the  conditions  laid  down  in  Article  19  below  of  any  dispute  which 
may  arise  as  a  result  of  these  decisions 

That  is  to  say  that  if  a  dispute  is  brought  before  the  Permanent  Court,  it  must 
be  brought  by  the  State  concerned,  and  not  by  the  International  Commission,  in  such 
wise  that  if  the  Commission  complained  that  a  State  was  not  fulfilling  its  duties, — in 
respect  of  the  upkeep  of  the  river,  for  example — and  if  the  State  did  not  comply  with 
the  Commission's  requirements,  then  the  Commission  could  not  appeal  to  the  Permanent 
Court,  but  it  would  be  open  to  another  State  represented  on  the  Commission  to  do  so. 
Such  a  procedure  would  be  fully  in  accordance  with  the  statutes  of  the  Court.  The 
matter  is  thus  very  simple. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  am  fully  in  agreement 
with  General  Mance.  There  are  two  kinds  of  International  Commissions  on  the 
Danube, — the  European  Commission  of  the  Danube,  the  jurisdiction  of  which  extends 
from  the  sea  over  the  mouths  of  the  river  and  as  far  as  it  is  navigable  for  sea-going 
vessels;  and  another  Commission  for  the  Middle  and  Upper  Danube.  I  am  again 
in  agreement  with  General  Mance  in  saying  that  the  terms  of  this  Convention  are  not 
applicable  to  the  decisions  taken  by  the  European  Commission  of  the  Danube,  the 
functions  of  which  are  much  wider  than  those  of  the  administrative  Commission 
for  the  Middle  and  Upper  Danube,  and  of  the  commissions  for  other  rivers.  The 
European  Commission  is  a  juristic  person  possessing  a  distinct  entity ;  it  carries  out 
works  and  levies  dues.  With  the  Middle  and  Upper  Danube,  and  with  the  other 
rivers  controlled  by  international  Commissions,  the  case  is  not  the  same.  In  applying 
Article  9,  an  exception  should  therefore  be  made  for  the  European  Commission  of 
the  Danube.  By  retaining  the  present  wording  of  Article  9,  we  should  be  extending 
the  powers  of  the  European  Commission  of  the  Danube  to  the  other  Commissions, 
which  would  be  most  regrettable.  If  it  be  true  that,  in  virtue  of  Article  9  in  its  present 
form,  the  European  Commission  of  the  Danube  could  not  exercise  its  functions,  it 
is  equally  true  that  in  virtue  of  the  new  wording,  the  Middle  and  Upper  Danube  Com- 
mission would  have  powers  identical  with  those  of  the  Commission  stationed  at  the 
mouths  of  the  Danube — which  would  be  clearly  inadmissible.  If  the  European  Com- 
mission of  the  Danube  takes  a  decision  of  whatever  kind  by  a  majority  vote,  it  can 
have  it  carried  into  effect,  ignoring  opposition  from  any  quarter.  Thus,  it  has  carried 
out  important  works,  including  the  construction  of  a  canal  which  has  reduced  by 
several  kilometres  that  part  of  the  channel  of  the  river  which  flows  through  Rou- 
manian territory.  For  this  we  are  most  grateful,  and  we  would  conserve  to  the  Euro- 
pean Commission  of  the  Danube  powers  much  wider  than  those  granted  to  the  other 
international  Commissions.  If  the  European  Commission  of  the  Danube  decides 
by  a  majority  to  execute  certain  works,  then  there  is  no  appeal, — except,  of  course, 
on  the  ground  that  it  has  exceeded  its  powers;  if  the  Commission  took  a  decision 
which  was  contrary  to  its  Statute,  an  appeal  would  be  made  to  the  League  of  Nations 
on   the  ground  that  the  Commission  had  exceeded  its  powers.     With  the  Middle 
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and  Upper  Danube  Commission,  conditions  are  different;  we  wish  to  be  able  to  appeal 
to  the  Court  of  Justice'and  to  the  League  of  Nations  whenever,  in  our  opinion,  the  Com- 
mission exceeds  its  competence,  or  even  whenever  it  adjudicates  ill.  It  must  not 
have  powers  as  extensive  as  those  of  the  European  Commission  of  the  Danube. 

Is  the  International  Convention  which  we  are  making  applicable  to  the  European 
Commission  ?  No,  and  for  this  reason  : — we  are  empowered  by  the  terms  of  Article  299 
of  the  Treaty  of  St.  Germain  to  substitute  international  conventions  for  the  regime 
set  up  in  virtue  of  Article  292,  and  Articles  294  to  298;  whereas  the  European  Com- 
mission of  the  Danube  is  mentioned  in  Article  301,  which  we  cannot  alter.  Fur- 
thermore, the  Middle  and  Upper  Danube  Commission  is  itself  set  up  in  virtue  of 
Article  302, — also  an  article  which  we  cannot  modify,  for  it  is  not  included  in  those 
articles  of  the  Treaties  of  Peace  in  respect  of  which  we  have  authority  to  take  measures 
here.  Further  on,  Article  303  clearly  speaks  of  the  International  Commission  provided 
for  in  the  preceding  Article.  The  preceding  article  is  Article  302  which  treats  of  the 
Middle  Danube  Commission,  the  European  Commission  being  provided  for  under 
Article  301.  Article  303  does  not  therefore  mention  the  European  Commission, 
which,  in  consequence,  cannot  be  the  one  referred  to  in  Article  302.  Further  on  still, 
mention  is  made  of  the  decisions  of  this  International  Commission.  Of  which  Inter- 
national Commission?  Still  the  one  provided  for  in  Article  302.  It  is  stated  that  its 
decisions  shall  be  taken  by  a  majority  vote, — these  decisions  must  be  those  of  the 
Commission  of  Article  302.  Moreover,  Article  301  lays  down  that  the  European 
Commission  of  the  Danube  re-assumes  the  powers  it  possessed,  before  the  war.  No-one, 
then,  can  modify  these  powers.  Then  follows  :  Nevertheless,  as  a  provisional  mea- 
sure, only  Representatives  of  Great  Britain,  France,  Italy  and  Roumanias  hall  consti- 
tute this  Commission.  The  only  temporary  part  of  the  provision  is  the  composition 
of  the  Commission.  Who  is  to  be  competent  to  modify  it?  The  Treaty  does  not 
say.     In  any  case  it  is  not  we  who  are  competent. 

What  objection  is  there  to  excluding  from  the  present  Convention  anything  which 
will  reserve  the  case  of  the  European  Commission  of  the  Danube,  since  this  existed 
before  the  war,  and  since  it  is  nowhere  stated  in  the  Treaty  of  Peace  that  the  Barce- 
lona Conference  will  have  the  power  to  modify  treaties.  This  Conference,  in  common 
with  others,  draws  its  powers  from  certain  articles  in  the  Treaties.  As  late  as  yesterday, 
we  laid  claim  to  our  right  to  alter  all  the  provisions  contained  under  Article  292,  and 
Articles  294  to  298,  but  there  is  no  question  of  altering  tho:<e  contained  in  Article  301. 
It  is  not  that  1  would  not  like  to  see  this  article  consigned  to  the  same  place  as  the 
others,  but  it  cannot  be  done;  Article  301  is  inviolate.  The  Danube  Commission 
is  inviolate  in  respect  of  its  pre-war  powers.  Naturally,  before  the  war  its  decisions 
were  not  subject  to  any  appeal  before  any  Court  of  Justice,  for  the  good  reason  that 
one  did  not  exist. 

I  had  accepted  the  new  wording  because  I  recognise  the  fact  that  the  decisions 
of  the  Danube  Commission. ought  not  to  be  subject  to  an  appeal  before  the  Cojurt 
of  Justice;  but,  on  reflection,  I  consider  this  wording  not  only  impossible  of  accep- 
tance, but  unnecessary.  It  has  been  said  that  under  the  former  wording  it  would  not 
be  possible  for  a  Commission  to  appeal  against  a  State.  Undoubtedly  not;  but  it 
is  not  for  the  tribunal  which  has  pronounced  a  verdict  to  bring  an  appeal  against 
that  verdict; — it  is  for  the  persons  interested  to  make  an  appeal.  The  Commission 
itself,  then,  must  not  have  the  right  of  appeal,  because  it  is  already  an  instrument 
of  justice.  I  am  therefore  of  opinion  that  Article  9  should  be  retained  in  its  present 
form:  If  necessary,  we  can  state  that  we  are  leaving  untouched  the  powers  of  the 
European  Commission  of  the  Danube,  which,  incidentally,  is  in  no  danger,  because 
Article  301  of  the  Treaty  of  Peace  recognises  the  same  powers  which  the  Commission 
possessed  before  the  war,  without  any  possibility  of  their  being  modified. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  This  sixth  paragraph 
is  the  result  of  a  compromise  fraught  with  much  labour,  and  I  think  therefore  that 
it  would  be  well  to  leave  it  untouched.     For  my  part  I  accept  it  in  its  present  form. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  Which  text,  the  new  or  the 
old? 
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M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  In  the  same  way  as  the 
preceding  one,  the  new  text  is  the  outcome  of  the  different  views  which  were  exchanged ; 
and  unless  the  Roumanian  Delegation  presents  us  with  a  definite  text,  I  fail  to  see 
as  yet  exactly  what  is  desired.  If  the  Roumanian  Delegation  will  propose  a  definite 
text,  I  beg  that  it  may  be  submitted  to  us  in  order  that  we  may  be  able  to  give  our 
verdict  with  a  full  knowledge  of  the  facts. 

M.  PERIETZEANO  (Rou mania;  speaking  in  French).  —  I  ask  for  the  retention 
of  Article  9  with  paragraph  6  as  originally  worded,  so  long  as  the  new  wording  has 
only  been  proposed  in  order  to  meet  the  case  of  the  European  Commission  of  the 
Danube.  If  I  have  succeeded  in  showing  you  that  the  Danube  Commission  is  exposed 
to  no  sort  of  danger,  I  propose  that  the  new  wording  should  not  be  taken  into  consid- 
eration. 

The  CHAIRMAN  (speaking  in  French).  —  What  is  General  Mance's  opinion? 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  think  it  is  necessary 
to  put  something  in  the  text. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Why? 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  The  obligations  which 
fall  upon  every  country  as  regards  the  European  Commission  must  be  respected, 
except  as  the  result  of  any  arrangement  modifying  them. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  But  Article  301  cannot 
be  modified.     I  beg  you  to  read  the  Treaty  once  again. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  It  is  a  legal  question.  If  the  jurists  state 
that  it  is  not  necessary  to  insert  anything  in  Article  9,  I  am  fully  prepared  not  to 
intervene;  but  if  they  hold  a  contrary  opinion,  some  change  must  be  made.  I  think 
the  fears  of  the  Roumanian  Delegate  with  regard  to  the  Middle  Danube  Commission 
are  groundless;  that  Commission's  powers  may  be  changed  when  a  permanent  Statute 
is  established  for  the  Danube. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Do  you  wish  to  place 
us  in  touch  with  the  jurists? 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  It  must  be  left  to  the 
jurists  to  decide. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  am  unwilling  to  bow 
to  the  verdict  of  the  jurists.  I  wish  to  attend  their  discussion.  The  inclusion  you 
desire  would  signify  that  the  same  principle  is  being  applied  to  the  various  com- 
missions. 

Mr.  H.  O.  MANCE  (Great  Britain;  speaking  in  French).  —  According  to  the 
Treaty,  the  powers  of  these  Commissions  cease  to  exist  from  the  moment  when  a 
permanent  Statute  is  adopted.     The  Middle  Danube  Commission  is  open  to  change. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  But  will  not  this  Con- 
vention change  it? 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  The  administrative 
powers  of  a  commission  are  not  touched  by  the  Convention. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  But  in  Article  299  of 
the  Treaty  of  St.  Germain,  reference  is  made  to  everything  contained  in  Article  292, 
and  Articles  294  to  298.     This  is  clear. 
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Mr.  H.  0.  MANGE  (Great  Britain;  speaking  in  French).  —  Yes;  these  articles 
may  be  modified  by  the  Convention. 

M.  PERTETZEANO  (Roumania;  speaking  in  French).  —  The  powers  of  the 
Middle  Danube  Commission  are  not  defined  either  in  that  place  or  anywhere  else; 
under  Article  301  the  European  Commission  of  the  Danube  re-assumes  the  powers 
it  had  before  the  war,  without  any  possibility  of  their  being  modified.  The  Treaty 
gives  us  satisfaction  as  regards  the  question  you  raised,  but  not  as  regards  the  one 
which  I  myself  have  asked.  The  Treaty  of  Versailles  contains  certain  articles  which 
may  be  modified,  but  Article  301  of  the  Treaty  of  St.  Germain  happens  to  be  one 
which  cannot  be  modified. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Would 
General  Mance  be  satisfied  if  the  following  words  were  added  at  the  end  of  paragraph  6  : 
Nevertheless,  this  paragraph  does  not  cover  Article  ...  concerning  the  European  Com- 
mission of  the  Danube? 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  intend  to  put  in  an 
amendment  on  behalf  of  the  Swiss  Delegation,  in  the  following  sense  :  ...  and  in  parti- 
cular the  provisions  below,  and  amongst  others  Article  301  of  the  Treaty  oj  St.  Ger- 
main, remain  in  force  notwithstanding  the  present  Convention,  subject  to  any  subsequent 
unanimous  agreements  concluded  between  the  riparian  States.  It  seems  to  me  that 
in  this  way  the  previous  speakers  would  receive  satisfaction.  That  is  the  proposal 
which  I  shall  have  the  honour  to  make  later,  and  which  1  put  forward  now  simply 
in  order  to  indicate  that  the  debate  on  the  point  could  be  deferred  until  the  time  when 
the  general  clauses  on  the  concordance  between  the  present  Convention  and  sub- 
sequent conventions  have  been  established. 

•  M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  do  not  consider  that 
I  have  anything  to  say  on  what  will  happen  later.  We  will  discuss  the  future  when 
the  right  time  comes.  I  should  prefer  that  fresh  amendments  were  not  presented 
now.  The  articles  in  question  have  been  adopted;  if  fresh  proposals  are  made  now, 
and  an  article  modified,  then  there  is  nothing  for  it  but  to  revise  the  whole  in  order 
to  gain  an  idea  of  the  effect  which  all  these  changes  may  have  on  it. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Hammerskjold,  Secretary  of  the 
provisional  committee  of  the  Court  of  Justice,  will  now  speak. 

M.  HAMMERSKJOLD  (speaking  in  French).  —  I  saw  the  new  text  of  Paragraph  6 
of  Article  9  a  few  days  ago.  I  am  of  opinion  that  it  is  in  the  interests  of  the  Convention 
itself  not  to  accept  the  text  in  its  present  form,  because  the  Permanent  Court  of  Inter- 
national Justice  would  inevitably  declare  itself  incompetent  as  soon  as  the  first  dispute 
was  referred  to  it. 

In  the  first  place,  as  General  Mance  has  explained,  the  Permanent  Court  of  Inter- 
national Justice  is  competent  to  arbitrate  in  disputes  arising  between  States.  The 
question  whether  it  could  be  endowed  with  similar  competence  in  respect  of  disputes 
arising  between  juristic  persons  and  States  has  been  many  times  discussed.  The 
conclusion  has  been  reached  that  an  interpretation  could  be  given  to  the  effect  that 
groups  of  States  fall  under  the  jurisdiction  of  the  Court,  but  that  disputes  between 
juristic  persons  and  States  should  be  excluded  from  it.  The  Permanent  Court  of 
International  Justice  has  the  same  competence  as  that  of  a  tribunal  of  first  instance; 
it  cannot  pass  judgment  on  appeals.  Paragraph  6  of  Article  9,  as  it  was  formerly 
worded,  gave  judicial  competence  to  River  Commissions,  stating  that  the  decision 
of  a  Commission  might  be  made  the  subject  of  an  appeal  before  the  Court, — in  other 
words,  that  the  Court  would  exercise  the  functions  of  a  Court  of  Appeal.  If  a  case 
of  this  kind  were  laid  before  the  Permanent  Court  of  International  Justice,  the  latter 
would  declare  itself  incompetent,  and  the  machinery  of  the  article  would  cease  to  oper- 
ate. Lastly,  the  article  contained  a  third  difficulty,  which,  whilst  of  lesser  importance, 
was  nevertheless  of  sufficient  seriousness  :  it  was  that  in  the  majority  of  cases, — 


—     277     — 

whenever  I  he  party  making  the  appeal  was  not  a  State  territorially  interested, — the 
draft  provided  for  the  Court  being  competent  to  annul  the  award.  The  Permanent 
Court  of  International  Justice  cannot  exercise  the  functions  of  a  Court  of  Cassation;  it 
must  always  decide  on  the  fundamentals  of  a  question.  It  cannot  say  merely  : — 
There  is  or  there  is  not  ground  of  incompetence;  there  is  or  there  is  not  violation  of 
such  and  such  a  treaty. 

It  is  in  virtue  of  my  mission  here  that  I  have  indicated  these  difficulties  to  certain 
members  of  the  Committee,  and  have  emphasised  the  fact  that  in  the  circumstances 
the  best  course  to  take  would  be  to  omit  the  paragraph.  In  view,  however,  of  the 
objections  which  certain  members  of  the  Committee  have  seen  fit  to  formulate  against 
the  proposal,  for  reasons  which  it  is  not  for  me  to  judge,  I  have  drafted  a  new  text 
which  meets  more  or  less  the  point  of  view  of  the  Court, — that  is  to  say,  which  safe- 
guards the  possibility  of  applying  the  article.  In  conclusion,  I  would  lay  stress  upon 
the  fact  that  the  article  as  previously  worded  was  not  applicable.  I  wquld  beg  the 
Chairman,  if  necessary,  to  correct  any  inaccuracy  in  my  remarks. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Harnmerskjold's  remarks  have 
been  in  absolute  conformity  with  the  spirit  of  the  statutes. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Before  touching  upon 
the  fundamental  point  of  the  question,  may  I  be  permitted  to  criticise  the  actual 
form  of  the  speech  which  we  have  heard.  The  opinion  which  has  been  given  with 
regard  to  the  competence  of  the  Court  is  a  purely  personal  one;  there  is  no  question 
of  a  final  opinion  which  is  beyond  criticism.  Courts  have  been  known  to  discuss 
their  competence,  and  to  declare  themselves  in  turn  competent  and  incompetent. 
In  century-old  jurisdictions  like  the  French,  I  have  known  Courts  of  Appeal  affirm 
successively  their  competence  and  their  incompetence  on  the  same  matter,  and  it 
is  for  that  reason  that  the  Court  of  Cassation  is  responsible  for  deciding  the  exact 
competence  of  certain  judicial  bodies.  1  will  go  further.  Even  if  the  supreme  Court 
took  a  decision  confirming  the  observations  made  by  M.  Hammerskjcild,  I  could  still 
wonder  whether  the  same  Court,  if  it  met  a  few  months  later,  would  not  be  liable 
to  take  a  contrary  decision.  If  we  reserve  the  right  of  appeal  to  a  competent  court, 
what  will  happen?  The  Court  will  declare  itself  incompetent, — that  is  possible. 
But  if  we  accept  it  as  a  law  of  the  Medes  and  Persians  that  the  Court  is  incompetent, 
and  set  it  down  in  the  Convention,  we  shall  deprive  ourselves  of  any  recourse,  when 
all  the  time  the  Court  may  declare  itself  competent.  In  fine,  we  have  not  to  know 
whether  the  tribunal  to  which  we  could  address  our  appeal  is  or  is  not  competent, 
and  we  ought  to  lay  down  that  the  decisions  of  international  commissions  are  subject 
to  appeal.  If  the  supreme  Court  declares  itself  incompetent,  we  shall  be  left  without 
appeal,  but  we  can  continue  to  believe  that  a  further  attempt  may  obtain  better  results, 
and  we  shall  not  have  cut  ourselves  off  from  the  option  of  returning  before  the  Court. 

A  proposal  has,  I  understand,  been  put  forward  which,  in  my  opinion,  would 
be  calculated  to  give  satisfaction  to  everyone;  it  is  to  omit  paragraph  6  altogether. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  Rut  para- 
graph 6  gives  you  full  satisfaction. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  have  just  succeeded 
iii  getting  rid  of  the  treaties  which  I  designated  yesterday  as  acoursed,  and  you  now 
place  before  me  the  new  draft  of  paragraph  6,  which  constitutes  a  return  to  that  state 
of  slavery  from  which  we  thought  we  had  esoaped.  But  this  discussion  is  superfluous; 
all  that  we  have  to  do  is  to  omit  paragraph  6.  What  objection  is  there  to  my  going 
before  the  supreme  Court?  If  it  tells  me  that  my  appeal  eannot  be  allowed,  then  I 
will  withdraw. 

M.  HAMMERSKJOLD  (speaking  in  French).  —  I  should  like  to  give  a  few  addi^ 
tioiial  explanations.  In  reply  to  the  statements  made  by  M.  Perietzeano,  I  do  not 
dispute  the  fact  that  it  may  perfectly  well  happen  that  the  Court  determines  its  corm 
petence  now  in  one  fashion,  now  in  another,  if  the  circumstances  upon  which  it  has 
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to  pronounce  a  verdict  are  not  all  equally  clear  or  are  dissimilar,  but  the  Statute  of 
the  Court  contains  an  Article,  No.  43,  which  states  that  only  States  or  M embers  of  the 
League  of  Nations  can  be  parties  in  cases  before  the  Court.  That  is  categoric,  and 
we  can  go  no  further. 

With  regard  to  the  right  of  the  Court  to  judge  appeals,  I  could  give  most  exhaus- 
tive information,  did  I  not  fear  that  we  should  thus  be  led  too  far.  I  will  content 
myself  with  observing  that  an  analogy  should  not  be  drawn  between  the  internal 
legislation  of  States,  and  international  legislation.  One  of  the  best  known  charac- 
teristics of  international  legislation  is  that  it  can  adjudicate  only  in  first  instance; 
of  that  1  will  cite  only  one  example, — the  Draft  Convention  on  Maritime  Prize  Courts. 
Lastly,  I  would  point  out  to  M.  Perietzeano,  that  although  it  may  be  perfectly  true 
that  certain  parties  can  restrict  the  competence  of  the  Court,  or  renounce  part  of  that 
competence,  yet  they  can  never  extend  the  competence  of  the  Court  beyond  the  point 
allowed  by  its  Statute. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  am  sorry  that  M.  Ham- 
merskjold should  not  have  convinced  me,  in  spite  of  his  possessing  the  crushing  advan- 
tage over  me  of  being  a  man  of  law,  whilst  I  am  but  a  poor  engineer,  who  has  only 
the  usual  conceptions  of  law  in  his  favour. 

We  have  been  told  by  M.  Hammerskjold  that  the  law  can  only  vary  when  it  is  a 
question  of  articles  of  which  the  sense  is  obscure,  but  that  in  the  case  now  before  us 
the  law  could  not  vary.  My  answer  is  that  the  question  of  the  clearness  of  articles 
is  so  elastic  that  it  has  been  possible  for  certain  questions  to  be  considered  for  cen- 
turies as  perfectly  clear  and  then  suddenly  to  undergo  complete  transformation  because 
a  new  element  in  law  has  been  discovered.  For  example,  at  Paris  there  was  a  magis- 
trate who  judged  that  a  woman  who  had  stolen  a  loaf  of  bread  was  not  guilty,  and 
he  judged  in  this  sense  according  to  the  Code  Napoleon,  whereas  the  Code  Napoleon 
formally  denounces  all  appropriation  of  the  property  of  another.  In  the  same  way 
with  regard  to  enquiries  as  to  paternity,  which  for  centuries  were  forbidden,  it  was 
suddenly  found  possible  that  it  should  be  no  longer  forbidden,  by  means  of  a  sub- 
tilty  : — We  do  not  say  that  you  are  the  father,  but  we  order  you  to  maintain  the 
child.  It  is  not  for  us  to  say  whether  an  article  is  clear  or  not.  Returning  to  the  state- 
ment made  by  M.  Hammerskjold,  I  repeat  what  I  have  already  said; —  as  I  under- 
stand it,  one  State  may  make  an  appeal  against  another  State  which  has  applied 
the  decisions  of  the  Commission;  I  do  not  say  that  I  should  recognise  the  right  of 
the  Commission  to  go  to  law  itself  and  appear  before  the  supreme  Court. 

Suppose  that  I  wish  to  carry  out  works  on  Serbian  territory,  and  that  in  confor- 
mity with,  he  terms  of  the  Convention,  I  offer  to  pay  for  them.  The  Serbs  refuse;  it  is 
a  dispute  between  them  and  myself.  The  Danube  Commission  has  given  judgment. 
I  am  told  : — Once  the  Danube  Commission  has  given  its  verdict,  that  is  all;  the  deci- 
sion is  final,  and  you  have  no  further  appeal.  It  is  this  which  we  wish  to  avoid;  and 
this  is  the  reason  for  which  it  would  be  best  to  allow  the  two  parties  to  address  an 
appeal  to  the  supreme  Court,  with  the  option  for  the  latter  to  discharge  them  on  equal 
terms.  The  two  parties  must  bow  before  such  a  decision,  since  it  is  incontrovertible. 
Accordingly,  I  propose  simply  to  omit  paragraph  6,  Article  301  being  adequate  to 
meet  the  other  question. 

M.  HOSTIE  (speaking  in  French).  —  We  have  been  told  by  M.  Hammerskjold 
that  the  original  wording  of  that  part  of  the  article  which  relates  to  appeals  has  given 
rise  to  technical  difficulties  which  are  obviated  by  the  present  wording.  We  have 
only  to  compare  the  two  texts  in  order  to  see  that  the  substance  of  the  question,  which 
alone  concerns  us  here,  has  not  been  touched.  As  a  matter  of  fact,  M.  Hammerskjold 
could  easily  have  made  his  observations  before  the  Jurists'  Committee,  and  the  Draft- 
ing Committee  could  have  made  the  entire  change  without  its  occurring  to  anyone 
of  us  to  accuse  them  of  having  exceeded  their  functions  of  mere  drafting. 

The  objections  of  M.  Perietzeano,  to  which  I,  for  my  part,  would  rather  not  refer, 
have  reference  to  the  first  part  of  paragraph  6;  they  have  nothing  to  do  with  the 
second  part,  and  no  argument  against  it  can  be  drawn  from  them,  for  beyond  the 
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drafting  alteration  to  which  I  have  referred,  the  text  has  remained  in  the  form  passed 
unanimously  by  the  Sub-Committee. 

M.  PETERS  (Germany;  speaking  in  French).  —  We  have  been  told  that  no  appeal 
is  possible  against  the  decisions  of  the  International  Commission,  because  the  Court 
of  Justice  of  the  League  of  Nations  is  only  entitled  to  give  judgment  in  first  instance. 
General  Mance  added,  if  1  understood  him  aright,  that  the  States  concerned  would 
nevertheless  be  able  to  urge  their  rights  and  interests  by  bringing  the  decision  before 
the  Court  of  Justice  of  the  League  of  Nations,  in  the  form  of  a  dispute  between  States. 
The  complaint  could  then,  under  the  heading  of  a  dispute,  take  the  place  of  an  appeal. 

I  should  like  to  be  given  some  enlightenment  upon  the  following  point  : — It  is 
considered  by  a  State  that  the  terms  of  a  treaty  have  been  violated  by  the  decision 
of  a  Commission,  or  that  this  decision  is  invalid  on  grounds  of  incompetence;  the 
State  accordingly  desires  to  lay  it  before  the  Court  of  Justice.  Against  whom  is 
it  to  prefer  the  complaint? 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
As  M.  Hammerskjold  has  explained,  the  commissions  as  such  cannot  be  parties  to 
a  dispute;  and  therefore  if  a  State  is  dissatisfied  with  a  decision  on  the  grounds,  either 
that  the  Commission  was  incompetent  in  the  matter,  or  that  the  terms  of  interna- 
tional conventions  have  been,  violated, — to  take  only  the  contingencies  cited  by 
the  German  Delegate, — then  that  State  should  lay  before  the  Court  a  charge  against 
all  the  States  whose  representatives  at  the  Commission  took  part  in  the  decision. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Not  those  which  shared 
the  views  of  the  State  which  considers  itself  injured? 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
I  mean  those  which  voted  for  the  decision,  and  not  those  which  voted  against  it. 

The  CHAIRMAN  (speaking  in  French).  —  We  have  before  us  two  proposals, — 
to  retain  section  6  in  its  present  form,  with  the  few  alterations  proposed  by  General 
Mance  with  the  object  of  rendering  it  applicable  in  practice,  or,  as  proposed  by  Rou- 
mania,  to  omit  the  section  altogether. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  The  changes  which 
I  proposed  tend  to  safeguard  the  regime  provided  for  in  existing  treaties.  The  other 
changes  are  of  a  legal  character  and  did  not  come  from  me.  I  was  simply  asked  to 
give  an  explanation.  The  two  amendments  are  quite  distinct.  One  is  rendered 
necessary  by  the  existence  of  previous  treaties  with  regard  to  the  administration 
of  certain  rivers;  the  other  is  necessitated  by  legal  difficulties.  I  proposed  the  new 
wording  for  the  first  part  of  paragraph  6  for  motives  quite  other  than  those  which 
prompted  the  changes  in  the  second  part. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  May  I  outline 
the  circumstances  in  which  section  6  was  altered.  The  Representative  of  the  Court 
of  Justice  had  a  conversation  with  me  on  his  arrival,  and  I  then  took  the  initiative 
of  inviting  certain  persons  who  were  competent  to  draft  a  text  safeguarding  the  juris- 
diction of  the  Court,  to  draw  up  this  text.  Section  6  having,  as  a  result,  been 
refashioned,  General  Mance  proposed  a  change.  The  first  lines  of  the  new  text  thus 
emanate  from  him;  his  draft  was  accepted;  the  other  changes  are  the  outcome  of 
collaboration  between  various  persons.  There  has  been  nothing  mysterious  in  the 
manner  in  which  these  changes  have  been  made.  My  greatest  solicitude  has  been 
to  assure  to  the  supreme  Court  the  possibility  of  judging  disputes. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  But  our  Delegation 
wishes  to  assure  something  else. 
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M.  VALI.oTTO.N  (Switzerland:  speaking  in  French).  —  In  spite  of  the  imperfec- 
tions which  the  system  may  have  in  the  eyes  of  some  of  us,  the  small  States  have  the 
greatest  interest  in  accepting  the  compromise  contained  in  Section  6.  Speaking 
for  myself,  I  am  one  of  those  who  made  remarks  on  the  subject  of  the  former  text, 
and  I  consider  that  General  Mance  has  rendered  us  a  service  in  attempting  to  improve 
it.  I  offer  my  thanks  to  all  those  who  collaborated  in  the  work.  In  my  opinion,  the 
small  States  would  simply  be  committing  a  folly  by  refusing  to  go  hand  in  hand  with 
the  big  States  which  have  accepted  these  provisions, — contrary,  perhaps,  to  their  original 
intentions.     I  declare  my  acceptance  of  the  proposed  text. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  With  whom  was  this 
compromise  made?     It  is  an  anonymous  one. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
A  confusion  has  arisen.  As  explained  by  General  Mance  and  the  Rapporteur,  two 
absolutely  separate  questions  have  been  the  subject  of  separate  amendments  which 
have  no  connection  one  with  the  other.  The  first  six  lines  were  intended  to  safe- 
guard certain  regimes  which  it  appeared  essential  to  take  into  account.  The  second 
part  has  no  connection  with  the  first.  There  is  no  object  in  mixing  the  two  ques- 
tions; and  it  would  be  well  to  vote  separately  on  the  two  parts  of  the  section. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  notice 
with  regret  the  singular  methods  which  have  been  adopted.  Without  taking  the 
opinion  of  the  Committee,  without  submitting  anything  to  it... 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  I  beg  your 
pardon.  We  had  authority  to  do  that  which  we  did.  The  Sub-Committee  sat,  the 
small  Committee  sat;  to-day  we  lay  these  texts  before  you. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  1  main- 
tain that  these  texts  have  been  submitted  to  us  after  the  Sub-Committee  has  dis- 
persed. M.  Alvarez  has  left,  and  he  himself  stated  the  day  before  yesterday  that 
this  Article  9  had  been  submitted  without  his  knowledge. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  As  M.  Alvarez 
did  not  attend  the  Sub-Committee  the  day  before  yesterday,  we  were  not  able  to 
speak  to  him  on  the  subject. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  --If  we 
wish  to  accomplish  our  task,  the  best  method  is  never  to  refer  a  question  to  the  jurists 
— with  all  due  respect  to  them — before  it  is  submitted  to  the  Committee. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  In  order  to 
avoid  prolonging  the  discussion,  I  propose  this  amendment  in  my  name. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  After 
discussion  and  voting,  a  text  may  be  referred  to  a  sub-committee  and  to  examination 
by  the  jurists,  but  we  are  of  opinion  that  texts  produced  at  the  last  moment,  and 
which  We  have  not  been  able  to  study,  cannot  be  discussed  in  committee.  It  is  all 
the  more  unpleasant  because  when  we  ask  for  explanations  there  is  a  risk  of  our  appear- 
ing insincere.  I  support  the  Roumanian  proposal,  which  is  my  own  proposal  of 
yesterday.     General  Mance  in  conversation  told  me  that  he  agreed  to  omit  the  section. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  Not  at  all. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  When 
the  jurists  drafted  this  section,  did  they  take  into  consideration  merely  those  stipu- 
lations of  the  Treaty  which  concerned  the  Danube  only,  or  were  they  also  influenced 
by  similar  cases  which  may  have  arisen  under  Articles  1,  2  and  4  which  we  have  already 
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voted?  I  protest  against  the  procedure  which  has  been  followed,  because  the  few 
persons  who  were  present  may  be  influenced  by  certain  special  cases  which  they 
desire  to  see  safeguarded,  and  may  be  led  to  neglect  other  cases, — for  example,  those 
under  Articles  1,  2  and  4,  which  are  of  vital  concern  for  us. 

M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  ■ —  There  is  some  misunder- 
standing. The  Serb-Croat-Slovene  and  Roumanian  Delegations  are  forgetting  that 
the  beginning  of  the  opening  paragraph,  which  mentions  treaties,  conventions  or 
navigation  acts,  only  refers  to  works  and  not  to  the  subject  of  Articles  1,  2  and  4. 
There  is  therefore  nothing  dangerous  in  this  paragraph. 

The  CHAIRMAN  (speaking  in  French).  —  There  are  only  two  proposals  :  first, 
the  British  proposal,  which  reproduces  the  terms  of  the  new  text  proposed  for  the  first 
paragraph  of  section  6;  and  second,  the  proposal  formulated  by  the  Roumanian  and 
Serbian  Delegations  simply  to  omit  the  section  altogether.  It  is  the  British  proposal 
which  I  wish  to  put  to  the  vote. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  take 
the  liberty  of  observing,  Mr.  Chairman,  that  this  would  be  contrary  to  the  Rules 
of  Procedure.  The  Rules  lay  down  that  of  several  proposals  it  is  the  most  extreme 
which  should  be  put  to  the  vote.  In  this  case  the  most  extreme  proposal  is  that 
to  omit  the  whole  section. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  If  the  question 
is  put  in  this  way,  I  would  emphasise  the  absolute  necessity  for  this  section  the  omis- 
sion of  which  would  remove  all  means  of  appeal  to  the  supreme  Court. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  agree  to  a  vote  first 
on  the  omission  of  the  old  version  of  section  6. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  The  old 
and  the  new  versions. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  Nevertheless,  after  the 
vote  has  been  taken  as  to  omitting  the  old  version  of  the  section,  I  declare  thet  I  reserve 
the  right  to  propose  a  new  section  dealing  with  quite  another  question. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
There  will  surely  be  some  confusion  in  voting,  seeing  that  the  supporters  of  the  contrary 
methods  will  find  themselves  at  one  in  voting  for  the  omission  of  the  section.  The 
Roumanian  and  Serbian  Delegations  propose  definitely  to  omit  all  the  subjects  here 
referred  to.  General  Mance,  on  the  contrary,  interprets  the  vote  which  is  about  to 
take  place  as  allowing  him  to  re-introduce  one  of  the  provisions  contained  in  the 
British  proposal. 

The  CHAIRMAN  (speaking  in  French).  —  It  would  certainly  appear  that  after 
the  vote  on  the  omission  of  the  section,  the  Committee  will  have  to  decide  whether 
it  should  pronounce  a  verdict,  either  on  the  British  Delegation's  proposal  or  on  any 
other. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  The 
question  ought  not  to  be  put  in  this  way.  If  after  having  voted  to  omit  the  whole 
section,  section  6  is  once  again  to  come  under  discussion,  there  will  be  no  end  to  it. 
No  deliberative  assembly  would  countenance  such  a  procedure. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  If  the  Com- 
mittee decides  by  a  vote  to  omit  the  section  altogether,  we  shall  devote  no  more  time 
to  these  questions.  If  the  vote  goes  against  omitting  it,  we  can  discuss  the  British 
amendment  and  that  concerning  the  legal  aspect  of  the  question. 
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M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  We  agree. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  But  I  would 
observe  once  more  that  if  we  omit  this  section,  the  small  States  will  be  deprived  of 
any  means  of  appeal  to  the  supreme  Court. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  That  is  quite  true. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  In  order  to  avoid  any  misun- 
derstanding, I  must  point  out  that  the  right  of  States  to  bring  an  appeal  before  the 
International  Court  of  Justice  is  laid  down  in  other  international  instruments,  to 
which  we  are  almost  all  signatory. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  The  opening  phrase  of 
section  6  refers  to  something  entirely  different  from  the  rest  of  the  section.  That  is 
the  reason  for  which,  even  if  the  vote  decided  in  favour  of  omitting  the  section  alto- 
gether, I  should  reserve  myright^to  propose  a  clause  on  the  subject  of  the  other  questions 
which  do  not  concern  the  question  of  jurisdiction. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
I  must  continue  to  state  that  the  vote  ought  not  to  take  place  under  a  misapprehension. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  If  the  discussion  is  to 
be  re-opened,  our  Delegation  also  will  speak  again  with  regard  to  the  substance  of  the 
question. 

Mr.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
In  accordance  with  the  Rules  of  Procedure,  I  ask  to  make  a  communication  to  the 
Committee. 

The  CHAIRMAN  (speaking  in  French).  —  You  are  at  liberty  to  speak. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
1  would  observe  that  certain  Delegations  have  asked  that  this  section  be  omitted 
altogether  in  order  to  bring  about  the  omission  of  the  first  part  of  it. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  How  do  you  know? 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
It  is  impossible  to  vote  on  condition  that  the  author  of  this  first  part  is  allowed  to 
reserve  the  right  to  insert  it  in  another  place  if  it  is  decided  by  vote  to  omit  it  here. 
The  import  of  a  vote  taken  in  these  circumstances  would  be  very  far  from  clear. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  It  is  the  questions  which 
we  dealt  with  in  the  old  version  of  section  6  which  cannot  be  re-introduced ;  any  ques- 
tion not  included  in  that  may  easily  be  brought  before  us  again. 

The  CHAIRMAN  (speaking  in  French).  —  I  put  to  the  vote  the  omission  of  section  G. 
The  proposal  to  omit  section  6  was  rejected  by  19  votes  to  -5,  with  two  abstentions. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  abstained  from  voting  because 
legal  and  local  questions  are  involved  which  are  outside  my  competence. 

The  CHAI RMAN  (speaking  in  French).  —  We  will  now  examine  the  British  amend- 
ment. 
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M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Here  is  an  amendment 
which  has  been  called  the  British  amendment  for  barely  live  minutes;  up  till  now  it 
has  been  an  orphan. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Why  call  it  the  British 
amendment?     On  this  point  we  are  all  united. 

Mr.  H.  0.  MANGE  (Great  Britain;  speaking  in  French).  —  I  propose  that  we  vote 
now  on  paragraph  2  of  the  new  section  6. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  How  can  we  vote  on  the  second 
paragraph  without  having  given  our  opinion  on  the  opening  phrase?  This  opening 
phrase  begins  as  follows  :  On  the  waterways  referred  to  in  Article  1  {a),  the  provisions  of 
the  present  article...  If  we  do  not  come  to  a  decision  on  this  passage,  we  shall,  not 
know  to  what  the  provisions  of  the  second  paragraph  apply. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  — The  expression 
'•British  amendment"  is  only  a  form  of  words.  In  reality  the  text  emanates  from  the 
small  Committee  of  the  Sub-Committee,  or,  if  you  like,  from  the  Rapporteur's  amend- 
ment. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  The  Rapporteur  is  not 
entitled  to  present  amendments;  he  can  only  do  so  in  his  capacity  as  a  delegate. 

The  CHAIRMAN  (speaking  in  French).  —  As  it  was  the  British  Delegation  which 
made  the  proposal,  I  considered  it  to  be  a  British  amendment.  I  ask  M.  Perietzeano 
to  be  reasonable. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  All  that  I  ask  for  is  an 
explanation. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  M.  Perietzeano  is  right  in  saying 
that  the  amendment  is  anonymous,  but  it  is  only  a  question  of  form,  since  any  dele- 
gation whatever  can  sign  it.  Let  those  who  supported  it  sign  it,  and  the  main  ques- 
tion will  be  settled. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Quite  so. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Paragraph  2  of  the  section 
contains  a  decisive  point.  In  the  Statute  of  the  Court  of  Justice  there  are  two  prin- 
cipal points  to  notice.  Paragraph  1  does  not  make  competence  a  condition,  and  we 
wish  to  make  it  so.  One  delegation  was  opposed  to  the  system  of  compulsory  appeal 
going  as  far  as  I  should  have  liked.  As  a  proof  of  my  desire  for  conciliation,  I  will 
take  responsibility  for  this  paragraph. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  — The  amendment 
is  then  submitted  by  Belgium,  France,  Great  Britain  and  Switzerland. 

Mr.  H.  0.  MANGE  (Great  Britain;  speaking  in  French).  —  May  1  be  permitted 
to  read  the  text,  omitting  for  the  moment  1  and  2  :  on  the  waterways  referred  to  in 
Article  1  (a),  subject  to  any  special  provisions  contained  in  navigation  acts. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  1  am  sorry  not  to  agree, 
although  I  pay  due  respect  to  the  motives  which  prompted  General  Mance;  I  cannot 
admit  the  deletion  of  the  words  contained  in  the  said  treaties,  conventions  or  navigation 
acts.  We  all  wished  to  retain  the  mention  of  the  Treaty  of  Peace  of  Versailles,  and 
1  fail  to  understand  why  we  should  go  back  upon  a  principle  so  just  and  logical. 
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M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  1  maintain  that  this 
amendment  with  several  authors  does  not  exist,  since  these  authors  are  not  in  agree- 
ment as  to  the  suggested  alteration  to  it.     We  cannot  discuss  until  we  have  an  amend 
ment  with  a  definite  text. 

Mr.  H.  0.  MANGE  (Great  Britain;  speaking  in  French).  —  1  agree  to  add  the 
words  treaties  and  conventions. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  read  the  amendment  again  :  On 
the  waterways  referred  to  in  Article  1  (a),  subject  to  any  special  provisions  contained  in 
treaties,  conventions  or  navigations  acts... 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  Existing. 

The  CHAIRMAN  (speaking  in  French). —  I  did  not  say  that  word;  it  is  not  in  the 
text.     1  am  about  to  begin  the  voting. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  This  is  a  new  amend- 
ment. 

M.  MONTARROYOS  (Brazil,  Rapporteur,  speaking  in  French).  —  It  is  the  same 
one. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  You  presume  to  enforce 
your  views;  I  for  my  part  cannot  admit  that  you  should  enforce  them  on  me. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  Are  we  to  understand  :  subject 
to  any  special  provisions  contained  in  treaties,  conventions  or  navigation  acts  in  the  future? 

The  CHAIRMAN  (speaking  in  French).  —  The  authors  of  the  amendment  will 
reply  to  your  question. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  The  method  is  an  extraordi- 
nary one. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  which  M.  Winiarski  asks 
is  whether  future  conventions,  treaties  and  navigation  acts  are  referred  to  or  not. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  Yes;  previous  and 
future  conventions,  existing  at  any  time,  at  the  present  time. 

M.  AVRAM0V1TCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  At  any 
time?  Then  say  so,  General  Mance,  —  existing  at  any  time  or  in  the  future.  Express 
your  meaning  more  precisely.  We  must  get  out  of  this  confusion.  Mr.  Chairman, 
I  appeal  to  you  to  beg  the  various  authors  of  the  suggested  amendment  to  enlighten 
us  as  to  their  wishes. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  propose  to  retain  the 
substance  of  the  old  section  6,  subject  to  any  alterations  necessary  to  satisfy  the 
Representative  of  the  Court  of  Justice.     I  think  that  we  all  understand  the  question. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State)  and  M.  PERIETZEANO  (Ron 
mania);  (speaking  in  French).  —  No! 

Mr.  H.  O.  MANCE  (Great  Britain;  speaking  in  French).  —  1  do  not  think  there 
is  any  advantage  in  pursuing  the  discussion  further,  and  I  beg  the  Chairman  to  agree 
to  put  the  section  to  the  vote. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Certainly. 
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The  CHAIRMAN  (speaking  in  French).  —  I  intended  to  do  so.  The  meaning  of 
the  section  is  clear.     It  has  been  read  and  re-read. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  asked  to  speak.  Am 
I  not  to  be  allowed  to  do  so? 

The  CHAIRMAN  (speaking  in  French).  —  I  considered  that  there  had  been  suffi- 
cient exchange  of  views  on  the  subject  of  omitting  the  section  altogether. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  That  question  has 
been  settled,  and  I  do  not  return  to  it,  but  I  should  like  to  speak  on  the  new  text 
which  is  proposed  to  us.  Would  you  wish  us  to  put  it  to  the  vote  without  having 
allowed  me  to  speak  on  it?     You  can  do  so,  but  we  shall  not  vote. 

The  CHAIRMAN  (speaking  in  French).  —  I  have  the  very  clear  impression  that 
we  have  deliberated  fully  on  the  question  in  the  course  of  the  meeting;  the  records 
will  show  it.  We  have  no  time  to  waste,  and  I  therefore  maintain  my  resolution  to 
proceed  to  the  vote. 

M.  PERIETZEANO  (Roumania,  speaking  in  French).  —  Do  you  declare  the  debate 
closed  ? 

The  CHAIRMAN  (speaking  in  French).  —  I  should  like  to  ask  for  the  opinion  of 
the  Committee  on  the  subject  of  a  closure. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  In  the  interests  of  the  work,  it 
would  appear  to  me  that  as  long  as  the  subject  has  not  been  made  quite  clear,  even  if 
for  a  few  delegations  only,  the  closure  cannot  be  applied.  The  question  as  to  ...  trea- 
ties, conventions  or  navigation  acts  has  not  been  discussed.  I  ask  that  the  debate  be 
continued. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  Would  it  not  be  possible  for  speakers 
to  express  all  their  ideas  in  five  minutes?  It  seems  to  me  that  in  five  minutes  there 
is  time  to  say  all  we  wish  to  say.     We  can  proceed  to  vote  afterwards. 

Mr.  H.  0.  MANCE  (Great  Britain ;  speaking  in  French).  —  I  suggest  the  closure. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  1  am  not  quite  clear  as 
to  the  new  amendment  proposed.  We  declare  that  in  face  of  existing  conventions, 
treaties  which  are  subject  to  modification  cease  to  exist;  we  cannot  allow  to  come  in 
at  the  window  what  we  have  put  out  at  the  door.  M.  Vallotton  has  said  :  "We  wish 
the  Commission  to  take  a  decision".  We  for  our  part  declare  that  we  do  not  wish  the 
Commission  to  take  a  decision.  It  is  a  fundamental  question  of  substance.  The 
objection  has  been  raised  against  us  that  we  shall  be  unable  to  present  an  appeal  to 
the  International  Court  because  such  an  appeal  would  not  be  allowed.  But  there  is 
nothing  to  prove  that  this  is  correct.  We  do  not  admit  that  certain  provisions  in 
certain  treaties  can  be  reserved.  We  do  not  admit  the  first  paragraph  concerning 
the  Commission.  We  should  perhaps  admit  the  second  paragraph  if  it  were  not 
modified.  We  cannot  accept  the  beginning  :  ...  subject  to  any  special  provisions  con- 
tained in  treaties... 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  It  is 
because  1  have  been  deeply  impressed  by  all  that  has  happened  up  till  now  in  connec- 
tion with  the  discussion  of  this  provision  that  I  now  speak.  The  special  case  referred 
to  by  General  Mance  is  covered  by  an  article  of  the  Treaty.  We  for  our  part  cannot 
possibly  accept  the  beginning  of  the  new  section  6,  for  General  Mance  has  stated  before 
us  that  the  words  treaties,  conventions  or  navigation  acts  refer  to  all  agreements  of 
whatever  period.  In  spite  of  the  great  esteem  in  which  I  hold  General  Mance,  who, 
whilst  defending  the  interests  of  his  country,  also,  to  some  extent,  defends  the  general 
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interest,  I  cannot  accept  a  provision  which  would  bind  us  under  those  conditions.  We 
have  fought  for  years  to  eliminate  certain  treaties,  and  we  cannot  stipulate  that  all 
treaties  in  general  should  be  mentioned  here.  M.  Vallotton  is  not  of  this  opinion; 
but  may  I  be  permitted  to  tell  him  that  his  country,  which  has  rendered  us  great  ser- 
vice, knows  very  well  that  we  are  much  more  directly  concerned  than  it  is.  I  reserve 
the  right  to  discuss  the  substance  of  the  question  at  the  plenary  meeting,  when  I  shall 
appeal  particularly  to  all  the  small  States  which  have  fought  to  protect  their  freedom. 

M.  WIN1ARSKI  (Poland;  speaking  in  French).  —  As  we  have  admitted  so  many 
special  cases,  let  us  make  one  more  provision  still  with  regard  to  the  European  Com- 
mission to  the  Danube. 

Mr.  H.  0.  MANCE  (Great  Britain).  —  It  appears  to  me  that  the  two  questions 
are  being  confused.  I  am  only  defending  the  section  in  order  to  bring  the  matter  to 
an  end;  it  should  have  been  for  M.  Alvarez  to  do  it.  As  regards  the  words  treaties 
and  conventions,  I  do  not  insist  that  they  should  be  retained.  I  accepted  them  at  the 
suggestion  of  M.  Vallotton.  If  the  Committee  so  desires,  a  separate  vote  can  be  taken 
on  these  two  words.  I  consider  that  it  would  be  well  to  vote  on  the  section  as  a  whole; 
it  represents  a  compromise  following  much  discussion,  and  if  it  is  modified  further, 
the  compromise  falls  to  the  ground. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Alvarez  was  recalled  to  Paris  on 
urgent  business,  and  this  explains  his  not  being  able  to  defend  the  text. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  For  myself  I  will  willingly 
consent  to  the  omission  of  the  two  words  treaties  and  conventions,  because  I  consider 
t!  at  the  best  starting-point  for  the  regulation  of  such  questions,  which  are  special 
to  each  particular  river,  is  the  navigation  acts. 

M.  P1ERRARD  (Belgium;  speaking  in  French).  —  I  should  have  preferred  not  to 
intervene  in  this  discussion,  but  as  the  Serbian  Delegate  stated  that  his  country  had 
fought  to  abolish  treaties,  I  would  add  that  we  were  crushed  because  we  wished  to 
maintain  existing  treaties. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  We  agree  with  M.  Pierrard... 

M.  PIERRARD  (Belgium;  speaking  in  French).  — Then  let  us  vote  now,  for  the 
situation  is  never  the  same  for  two  minutes  together. 

M.  VALLOTTON.  (Switzerland;  speaking  in  French).  —  If  I  defend  the  words 
treaties  and  conventions,  it  is  because  I  consider  that  the  collective  interests  of  the 
small  States  are  here  concerned.  I  would  thank  the  big  States  for  kindly  supporting 
us  in  the  matter,  and  I  am  convinced  that  if  the  delegates  who  oppose  these  twowords 
had  studied  the  question  very  attentively,  they  would  have  arrived  at  the  same  conclu- 
sion as  I  myself.  I  am  of  opinion  that  as  a  matter  of  fact  they  are  acting  contrary 
to  the  interests  which  they  should  be  defending.  He  who  is  in  possession  of  power 
has  no  need  of  legal  guarantees  in  order  to  obtain  satisfaction ;  law  is  essential  for  the 
weak.  By  extending  the  competence  of  the  Court  as  widely  as  possible  among  the 
various  States,  it  is  to  the  small  States  that  the  big  States  are  rendering  a  service. 
The  words  treaties  and  conventions  apply  to  the  whole  of  paragraphs  land  2;  whereas 
you  are  always  considering  the  question  of  decisions  on  the  subject  of  works,  /  am 
thinking  of  the  settlement  of  disputes,  and  when  there  is  a  treaty  or  convention  which 
embraces  wider  stipulations  than  those  of  paragraph  2  with  regard  to  guarantees  for 
the  settlement  of  disputes,  I  consider  that  it  is  in  our  interest  to  adhere  to  it. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  M.  Vallotton  has  made  an  apologia 
for  the  words  treaties  and  conventions;  I  myself  have  often  dealt  with  this  argument 
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in  connection  with  the  Treaty  of  Vienna.  Since  we  can  vote  upon  the  whole  of  sec- 
tion 6  without  these  two  words,  I  think  it  would  be  well  first  of  all  to  put  this  section 
to  the  vote,  and  then  to  vote  upon  the  Swiss  amendment.  In  this  way  we  shall  be 
in  possession  of  the  definite  opinion  of  the  assembly.  For  myself,  if  it  is  a  question 
of  treaties  existing  at  the  present  time,  I  agree;  with  regard  to  any  others,  I  do  not 
agree. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  — As  regards 
decisions,  what  decisions  are  meant,  those  relating  to  legal  disputes  or  those  relating 
to  works  ? 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  It  would 
appear  that  M.  Avramovitch  has  not  followed  the  discussion  of  section  6;  it  was 
precisely  because  the  first  draft  invested  the  Commission  with  legal  powers  that  we 
altered  the  wording.  If  the  Commission  were  to  have  legal  powers,  the  supreme  Court 
would  be  incompetent  to  take  cognisance  of  disputes.  It  is  for  this  reason  that  we 
drafted  section  6  in  such  a  manner  as  to  leave  the  Commission  without  these  legal 
powers. 

M.  HOSTIE  (speaking  in  French).  —  In  order  to  satisfy  both  M.  Bignami  and 
M.  Vallotton,  there  could  be  added,  without  in  any  way  modifying  the  sense  of  the 
phrase,  the  words  navigation  acts  which  exist  or  may  be  concluded.  This  will  indicate 
clearly  that,  in  respect  of  the  past,  only  agreements  which  are  in  force  will  be  consid- 
ered. 

M.  PER1ETZEANO  (Roumania;  speaking  in  French).  —  If  the  Treaty  of  Ver- 
sailles exists  is  it  then  applicable  to  the  Convention? 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
That  question  has  already  been  raised,  and  1  believed  that  all  the  members  of  the 
Committee  had  understood  it  clearly.  The  Treaties  of  Versailles  and  St.  Germain  are 
existing  treaties  in  respect  of  all  their  provisions  which  are  not  expressly  mentioned 
in  the  text  as  having  to  be  superseded  by  a  convention.  The  question  was  settled 
unanimously  by  the  Committee  when  Article  4  was  discussed,  and  it  is  somewhat 
surprising  that  there  should  be  a  return  to  it  to-day. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  believe 
that  if  the  words  navigation  acts  and  treaties  were  left  in,  various  difficulties  would 
arise,  because  this  Convention  was  to  replace  the  whole  contents  of  Articles  332  et  seq. 
of  the  Treaty  of  Versailles. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
It  is  not  a  question  of  that  article. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  In  my 
opinion,  —  and  I  would  direct  the  attention  of  the  Rapporteur  to  this  point,  —  the 
words  navigation  acts  should  be  maintained,  and  the  words  treaties,  conventions  omitted. 

The  CHAIRMAN  (speaking  in  French).  —  I  put  to  the  vote  the  text  of  section  6 
as  modified  : 

On  the  waterways  referred  to  in  Article  1  (a),  subject  to  any  special  provisions  contained 
in  treaties,  conventions  or  navigation  acts,  which  exist  or  may  be  concluded  : 

(1)  Decisions  in  regard  to  works  will  be  made  by  the  Commission; 

(2)  The  settlement,  under  the  conditions  laid  down  in  Article  19  below,  of  any  dispute 
which  may  arise  as  a  result  of  these  decisions,  may  always  be  demanded  on  the  grounds 
that  these  decisions  are  ultra  vires,  or  that  they  infringe  international  conventions  governing 
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navigable  waterways.     A  request  for  a  settlement  under  the  aforesaid  conditions  based  on 
any  other  grounds  can  only  be  put  forward  by  the  State  which  is  territorially  interested. 

The  decisions  of  the  Commission  shall  be  in  conformity  with  the  provisions  of  the  present 
article. 

Section  6  was  adopted  by  19  votes  to  8,  with  4  abstentions. 

The  CHAIRMAN  (speaking  in  French).  —  I  put  to  the  vote  the  proposal  to  omit 
from  the  opening  sentence  of  the  paragraph  the  words  treaties,  conventions  or. 

The  proposal  was  rejected  by  13  votes  to  5,  with  7  abstentions. 
The  meeting   adjourned  at  1.25  p.m. 


SIXTEENTH  MEETING  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATKRWAYS 

(Sunday,  April  17th,  1921,  at  5.30  p.m.) 


DISCUSSION  OF   ARTICLE  9  (COIltd.)  —  DISCUSSION  OF   ARTICLE  1  (a)  AMENDMENT  BY  FRENCH 

DELEGATION  TO  ARTICLE  10  —  NEW  ARTICLES  PROPOSED  BY  FRENCH  DELEGATION  —  NEW 
ARTICLES  PROPOSED  BY  CHINESE  DELEGATE  AND  BY  DELEGATE  OF  INDIA  —  STATEMENT  BY 
CHINESE  DELEGATION  — STATEMENT  BY  JAPANESE  DELEGATION  —  ADOPTION  OF  PREAMBLE 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

DISCUSSION  OF  ARTICLE  9  (Contd.) 

The  CHAIRMAN  (speaking  in  French).  —  In  order  to  expedite  our  labours,  I 
suggest  that  the  following  method  should  be  adopted  :  with  the  exception  of  the  authors 
of  an  amendment,  or  the  Rapporteur,  each  speaker  shall  be  entitled  to  speak  for  five 
minutes  only  and  to  speak  only  once  on  the  same  subject,  save  in  very  exceptional 
circumstances.  I  hope  that  everyone  will  try  to  conform  as  closely  as  possible  to 
this  rule,  which  I  consider  to  be  a  wise  one. 

We  will  resume  the  discussion  of  the  new  draft  of  Article  9,  section  6. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  Before  discussion  is  opened 
upon  this  new  text,  there  are  various  points  which  I  should  like  to  see  settled;  this  may 
clear  the  air  and  eliminate  any  misunderstandings. 

In  the  new  version  of  section  6  which  we  adopted  this  morning,  three  questions 
arise.  The  first  relates  to  the  power  of  the  Commission  to  decide  as  to  works.  Some 
ten  days  ago  we  adopted  Article  11  (1)  which  states  that  the  Commission  shall  indi- 
cate to  the  riparian  States  the  action  necessary  for  the  upkeep  of  works  and  the  main- 
tenance of  navigability.  Is  it  not  possible  that  this  article  is  not  completely  in  accord 
with  the  text  which  we  adopted  this  morning,  as  regards  the  meaning  of  the  word 
decision?  If  it  is  only  a  question  of  approving  schemes,  I  will  not  press  the  point; 
but  if  the  use  of  the  word  decision  signifies  that  the  Commission  could  impose  upon 
the  various  States  the  carrying  out  of  certain  works,  then  the  terms  of  Article  11 
which  we  voted  the  other  day  might  be  found  to  conflict  with  the  text  which  we  voted 
this  morning.  The  second  question  relates  to  jurisdiction,  and  is  bound  up  with  the 
general  question  of  jurisdiction  in  respect  of  navigable  waterways  which  is  raised 
in  Article  19.  It  might  perhaps  be  well  to  compare  the  two  texts,  and  entrust  the 
jurists  with  the  task  of  eliminating  any  contradictions  which  there  may  be.  The 
third  question  concerns  existing  treaties  and  conventions;  but  on  this  subject  we  have 
still  to  discuss  the  various  proposals  made,  and  we  shall  therefore  have  occasion  to 
go  over  it  once  more  with  all  the  leisure  necessary. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  I  am  obliged  by  the 
absence  of  M.  Alvarez  to  speak  on  this  provision  in  reply  to  M.  Winiarski.  ll  is 
clearly  understood  that  the  word  decision  implies  administrative,  not  executive 
decisions.      Perhaps  the  distinction   presents  difficulties,   and  there  may  be  some 


(1)  See  p.  174. 
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advantage  in  giving  an  example.  Administrative  decisions  refer  to  any  works  of  main- 
tenance which  are  required  for  navigation,  such  as  the  removal  of  an  obstacle,  but 
subject  to  any  provisions  to  the  contrary  contained  in  a  navigation  act,  a  decision 
fixing  the  number  of  dredgers  to  be  used,  or  the  number  of  men  to  be  set  to  work, 
would  not  constitute  an  administrative  decision,  and,  in  consequence,  is  not  included 
under  the  text  now  before  us. 

M.  WIN1ARSKI  (Poland;  speaking  in  French).  I  am  satisfied  with  this  expla- 
nation. The  Drafting  Committee  will,  I  hope,  see  to  it  that  the  two  texts  concerning 
jurisdiction  which  I  have  mentioned  are  in  agreement.  If  we  all  share  this  opinion, 
M.  Montarroyos  might  devote  a  few  words  of  his  Report  to  this  question  of  decisions. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  I  will  say 
in  my  Report,  then,  that  the  decisions  referred  to  in  this  text  are  administrative  deci- 
sions (1). 

The  CHAIRMAN  (speaking  in  French).  —  With  regard  to  the  second  point  raised 
by  M.  Winiarski  in  connection  with  jurisdiction,  it  is  understood  that  the  jurists  will 
deal  with  it. 

I  will  now  consider  the  first  paragraph  of  section  6  of  Article  9,  of  which  the  new 
text  reads  as  follows  : 

On  the  waterways  referred  to  in  Article  1  (a),  the  provisions  of  the  present  article  are 
applicable  subject  to  any  stipulations  contained  in  treaties,  conventions  or  navigation  acts 
which  determine  the  powers  and  responsibilities  of  the  international  Commission  in  respect 
of  works. 

Subject  to  any  special  provisions  contained  in  the  said  treaties,  conventions  or  naviga- 
tion acts... 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  — .  The  object  of  the  British 
Delegation  in  proposing  this  text  is  to  safeguard  treaties  and  agreements  now  in  exis- 
tence which  deal  with  the  administration  of  certain  rivers,  in  particular,  the  Danube. 
A  careful  study  of  the  wording  which  was  approved  will  reveal  the  possibility  of  the 
question  being  raised  whether  the  European  Commission  of  the  Danube  can  maintain 
its  administrative  power  in  respect  of  works  in  the  mouths  of  the  Danube.  I  believe 
we  are  all  in  agreement  in  not  desiring  to  make  any  change  in  the  powers  of  this  Com- 
mission. 

I  will  give  a  second  example.  The  Treaty  with  Hungary  contains  an  additional 
article  which  is  not  found  in  the  other  Treaties  of  Peace;  this  article  deals  with  the 
Iron  Gates.  Until  the  establishment  of  a  final  Statute  for  the  Danube,  an  interna- 
tional Commission  has  been  set  up  by  the  Treaties  of  Peace  for  the  sector  of  the  Danube 
situated  above  the  sphere  of  administration  of  the  European  Commission.  This 
Commission  has  been  invested  with  the  minimum  powers  necessary  in  order  to  carry 
out  its  administrative  functions.  With  its  powers  is  included  the  responsibility 
for  the  works  of  upkeep  at  the  Iron  Gates.  This  constitutes  an  administrative  question 
which  is  outside  the  scope  of  our  Convention.  It  was  in  order  to  maintain  this  status 
quo  as  thus  regulated,  that  we  put  in  the  amendment.  Incidentally,  I  would  draw 
the  attention  of  the  Committee  to  the  fact  that  this  amendment  only  affects  works. 

The  CHAIRMAN  (speaking  in  French).  —  We  are  grateful  to  General  Mance 
for  his  statement.  The  question  is  a  straight-forward  one,  and  in  order  to  settle 
it,  I  will  put  to  the  vote  the  first  part  of  section  6  of  Article  9. 

The  passage  was  adopted  by  12  votes  to  2,  with  1  abstention. 
I  will  now  read  sections  7  and  8  : 

7.  Notwithstanding  the  provisions  of  the  second  paragraph  of  the  present  article,  a  ripar- 
ian State  may,  subjeot  to  any  convention  to  the  contrary,  close  a  waterway  to  navigation 


(1)  See  p.  333. 
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either  wholly  or  in  part,  provided  thai  a  riparian  State  or  all  the  States  represented  on  the 
International  Commission,  if  one  exists,  consent  to  this  closing. 

As  an  exception,  a  navigable  waterway  of  international  concern  for  which  no  Interna- 
tional Commission  exists  may  be  closed  by  one  of  the  riparian  States  if  the  navigation  of  it 
is  inconsiderable  and  if  this  State  is  justified  by  the  fact  that  its  economic  interest  is  obviously 
greater  than  that  of  navigation.  In  this  case  the  closing  may  take  place  when  notice  of 
such  action  is  given  one  year  previously,  and  subject  to  an  appeal  on  the  part  of  another 
riparian  State  under  the  conditions  laid  down  in  Article  19.  If  necessary,  the  decision  wi:l 
prescribe  the  conditions  under  which  the  closing  shall  be  carried  out. 

8.  Should  access  to  the  sea  be  afforded  by  a  navigable  waterway  of  international  concern 
with  several  branches,  situated  in  the  territories  of  one  and  the  same  State,  the  provisions 
of  paragraphs  2,  3  and  4  of  this  article  shall  apply  only  to  the  branch  or  branches  considered 
necessary  to  give  full  access  to  the  sea. 

We  have  now  read  the  whole  of  the  article,  and  will  go  back  to  section  1. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  have  a  proposal  to 
make  with  regard  to  section  1.  It  would  appear  to  me  that  the  definition  which 
is  there  given  of  the  meaning  of  the  word  riparians  would  be  useful  applied  not  only 
in  connection  with  this  article  9,  but  also  throughout  the  Convention.  Could  we 
not  entrust  the  Drafting  Committee  with  the  task  of  formulating  such  a  proposal? 

The  CHAIRMAN  (speaking  in  French).  —  As  I  did  not  take  part  in  the  work 
of  the  Sub-Committee,  I  can  give  my  impartial  opinion  upon  the  text  proposed.  The 
agreement  arrived  at  is  perfect;  provision  has  been  made  for  every  local  and  national 
susceptibility.  For  my  part,  if  I  were  at  the  head  of  a  delegation,  I  should  vote  for 
Article  9. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  should  be  only  too 
glad  to  second  these  words,  but  our  colleagues  in  the  Sub-Committee  could  say  how 
far  the  agreement  fell  short  of  unanimity.  We  must  bring  this  matter  to  an  and, 
and  I  therefore  wish  to  state  in  a  general  manner,  without  repeating  the  criticisms 
to  which  I  have  already  given  expression,  that  the  Swiss  Delegation  does  not  approve 
the  tendency  of  Article  9,  especially  as  regards  the  second  paragraph  of  section  3. 
The  Swiss  Delegation  does  not  wish  to  oppose  the  compromise  from  which  have  sprung 
certain  provisions  of  Article  9,  but  it  has  submitted  to  the  Committee  the  text  of  a 
new  article  (1), — incidentally,  an  incomplete  one.  This  text,  which  must  be  brought 
into  accord  with  certain  proposals  made  by  the  French  Delegation,  concurs  in  the 
same  principle,  namely,  that  Article  9  does  not  allow  stipulations  relating  to  the  Rhine, 
the  waterway  which  is  of  special  concern  to  Switzerland,  to  be  considered  as  abro- 
gated or  modified.  I  refer  to  the  articles  of  the  Mannheim  Convention,  which,  more- 
over, are  not  expressly  abrogated  by  Articles  355,  356,  paragraph  1,  358  and  359  of  the 
Treaty  of  Versailles. 

At  this  stage  of  the  discussion,  it  would  be  well  to  request  the  Chairman  and  the 
Officers  of  the  Conference  to  supply  us  as  soon  as  possible  with  a  text  as  complete 
as  possible  of  the  actual  Convention  on  Waterways,  that  is  to  say,  that  part  of  our 
work  comprising  the  articles  known  as  Formal  Articles.  1  await  this  text  in  order 
to  know  whether  I  must  ask  for  certain  sections  of  Article  9  to  be  separated,  or  whe- 
ther I  can  be  content  with  the  reservations  which  I  have  made  to  the  article  as  a 
whole. 

1  simply  wished  to  indicate  the  attitude  of  the  Swiss  Delegation,  which,  without 
desiring  to  delay  the  discussion,  desires  to  state  that  it  is  not  in  agreement  with  the 
second  paragraph  of  section  3  with  regard  to  the  right  which  a  riparian  State  which 


(1)  The  proposed  text  reads  as  follows  : 

"  Any  treaties,  conventions  or  agreements  concerning  navigable  waterways  concluded  by  the 
Contracting  States  before  the  date  of  the  coming  into  force  of  the  present  Convention,  shall  not  be 
abrogated  as  a  result  of  this  coming  into  force,  as  far  as  the  signatory  States  of  the  said  treaties,  con- 
ventions or  agreements  are  concerned. 

"  In  particular  : 

"  The  provisions  of  the  Rhine  Navigation  Act  (Mannheim  Convention  of  1868)  which  were  not 
abrogated  by  the  Treaty  of  Versailles  of  June  28th,  1919,  as  also  Articles  355,  356,  paragraph  1,  358 
and  359  of  the  said  Treaty  of  Versailles,  shall  remain  in  force  notwithstanding  the  terms  of  the  pre 
sent  Convention,  subject' to  any  subsequent  unanimous  agreement  between  the  riparian  States  ". 
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is  bound  by  the  provisions  of  the  Treaty  of  Versailles  concerning  the  Rhine,  would 
have  of  requiring  from  the  other  riparians  of  the  river  an  equitable  contribution  to- 
wards the  costs  of  upkeep.  With  regard  to  section  4,  in  the  present  state  of  the  law 
governing  the  Rhine,  the  reservation  with  regard  to  vital  interests  appears  to  me  open 
to  discussion.  For  section  5  also  I  have  certain  reservations  to  make,  with  regard 
to  the  words  :  ....the  State  which  is  bound  to  carry  out  the  works  of  upkeep  may  be  released 
from  this  obligation  if,  with  the  consent  of  all  the  co-riparian  States,  one  or  more  of  them 
undertake  to  carry  them  out  in  its  place.  There  is  no  knowing  whether  it  is  a  question 
of  temporary  or  of  permanent  exemption;  the  latter  alternative  would  go  too  far 
and  does  not,  I  believe,  correspond  with  the  intention  of  the  authors  of  the  text. 
To  sum  up,  the  Swiss  Delegation  reserves  its  final  decision  on  the  subject  of 
Article  9  until  it  can  be  seen  whether  the  final  text  of  the  Convention  gives  satisfaction 
to  the  request  put  forward  to-day  with  regard  to  the  present  wording. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference:  speaking  in  French).  — 
It  is  proposed  by  M.  Vallotton  to  revert  to  the  question  in  plenary  meeting  in  connec- 
tion with  the  Convention  as  a  whole.  We  are  pressed  for  time,  and  if  to-morrow 
we  are  dealing  with  the  Convention  in  Conference,  it  is  certain  that  we  shall  not  be 
able  to  discuss  Article  9  again  in  Committee  with  the  whole  of  the  text  before  us. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Quite  so;  I  will  abstain 
to-day. 

The  CHAIRMAN  (speaking  in  French).  —  We  will  now  return  to  section  1,  and 
will  then  discuss  the  alteration  proposed  by  General  Mance. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  do  not  press  the  point, 
but  if  a  change  could  be  made  it  would  be  most  useful. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  This  section  is  quite  clear  as  at 
present  worded. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  It  is  precisely  because 
I  consider  it  satisfactory  that  1  desire  it  to  apply  to  the  whole  Convention;  otherwise 
we  are  including  a  definition  of  a  riparian  State  in  one  particular  article  and  not  in 
the  other  articles  where  the  word  riparian  also  occurs. 

The  CHAIRMAN  (speaking  in  French).  —  If  no  one  else  has  any  remarks  to  offer 
on  the  subject  of  section  1,  I  put  it  to  the  vote. 

Section  1  was  adopted. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  read  section    2  : 

Each  of  the  riparian  States  is  bound,  on  the  one  hand  to  abstain  from  any  action  likely 
to  prejudice  navigability  or  to  reduce  facilities  for  navigation,  and  on  the  other  hand  to  take 
suitable  measures  as  rapidly  as  possible  to  remove  any  obstructions  and  accidental  dangers 
to  navigation. 

M.  PETERS  (Germany;  speaking  in  French).  —  I  will  not  encroach  unduly  on 
the  Committee's  time.  1  have  a  short  statement  to  make  concerning  section  2  of 
Article  9  which  obliges  States  to  refrain  from  any  action  likely  to  prejudice  facilities 
for  navigation.  Such  an  undertaking  could  not  be  entered  into  by  the  various  ripar- 
ian States  unless  in  administering  their  rivers  they  had  to  take  into  account  the 
requirements  of  navigation  only,  and  could  leave  on  one  side  any  other  interests  in 
connection  with  rivers  and  riparian  territory.  In  practice  that  is  impossible.  No 
administration  can  withdraw  from  the  obligation  of  reconciling  the  interests  of  navi- 
gation with  the  other  interests  of  the  country,  even  if  navigation  is  to  suffer  certain 
restrictions  or  hindrances.  1  will  cite  a  characteristic  example,— bridges.  Every 
new  bridge  constitutes  a  certain  hindrance  to  navigation,  not  only  temporarily  while 
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building,  but  permanently.  In  the  same  way,  whenever  a  fresh  ferry  is  established,  navi- 
gation is  impeded  in  a  certain  degree.  But  bridges  must  continue  to  be  built  and 
ferries  established  when  they  are  required  for  communication  between  the  two  banks. 
The  same  applies  to  the  laying  down  of  cables  in  a  river-bed,  which  often  necessitates 
a  prohibition  to  boatmen  to  cast  or  drag  anchor  at  certain  points.  The  erection 
of  public  baths  on  the  banks  of  a  river  may  compel  steamers  to  reduce  speed.  Exam- 
ples could  be  multiplied,  but  these  suffice  to  show  thai  the  words  to  abstain  from  any 
action  likely  to  prejudice  navigability  or  to  reduce  facilities  for  navigation  ought  not  to  be 
understood  as  imposing  an  absolutely  rigid  obligation  on  the  various  States,  but 
should  be  taken  cum.  grano  salis.  These  considerations  might  be  taken  into  account 
by  adding  the  following  sentence  : — 

It  is  clearly  understood  that  this  obligation  does  not  embrace  any  temporary  restrictions 
or  any  restrictions  of  minor  importance  which  may  be  established  in  the  other  interests  of 
the  country. 

I  will  not  propose  this  amendment  formally;  I  should  be  satisfied  if  a  passage 
were  included  in  the  records  of  the  meeting  and  in  the  Report  to  the  same  effect  as 
the  remarks  which  I  have  made. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  1  appreciate  the  justice  of  the  German 
Delegate's  observations,  and  I  think  that  it  is  exactly  in  this  sense  that  section  2 
should  be  understood.  Suppose  for  example  that  a  certain  volume  of  water  is  drawn 
off  from  an  important  river  in  order  to  supply  the  needs  of  irrigation.  If  a  strict 
interpretation  were  given  to  this  section,  this  would  not  be  permitted.  In  my  opinion 
the  words  ....likely  to  prejudice  navigability...  were  intended  to  mean  very  perceptibly 
to  reduce  navigability.  I  consider  therefore  that  the  benefit  of  the  very  just  obser- 
vations which  have  been  made  should  be  extended  to  other  cases,  and  I  should  like 
to  see  them  appear  in  the  Report. 

Mr.  H.  0.  MANGE  (Great  Britain;  speaking  in  French).  —  I  agree. 

M.  PETERS  (Germany;  speaking  in  French).  —  I  agree  entirely. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  As  we  are  expressing 
ourselves  in  Latin,  I  will  take  the  liberty  of  adding  yet  another  phrase  : — in  medio 
Veritas.  The  salt  must  not  be  laid  on  too  thickly.  Surely  we  ought  to  remember, 
when  we  wish  to  deal  with  a  waterway  of  international  concern,  that,  as  a  matter 
of  fact,  from  the  legal  point  of  view,  such  a  waterway  is  primarily  a  means  of  com- 
munication. We  are  most  happy  to  associate  ourselves  with  the  observations  which 
have  been  made,  but  it  is  clearly  understood  that  whenever  there  is  a  question  of 
reconciling  different  interests,  it  shall  be  borne  in  mind  that  the  first  attribute  of  a 
waterway  of  international  concern  is  that  of  a  means  of  communication. 

The  CHAIRMAN  (speaking  in  French).  —  Unless  anyone  has  any  further  remarks 
to  make,  I  will  put  section  2  to  the  vote. 

Section  2  was  adopted. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  read  section  3  : 

If  this  navigation  involves  regular  upkeep,  each  of  the  riparian  States  is  under  an  obli- 
gation towards  the  other  States  to  take  the  steps  and  to  carry  out  the  words  necessary  for 
this  purpose  on  its  territory,  as  rapidly  as  possible,  having  regard  to  the  state  of  navigation 
at  any  period,  and  also  to  the  economic  condition  of  the  districts  served  by  the  navigable 
waterway. 

In  the  absence  of  any  convention  to  the  contrary  each  of  the  riparian  States  will  be  entitled 
to  demand  from  the  other  States,  basing  its  demand  on  valid  reasons,  that  they  shall  bear 
an  equitable  share  in  the  cost  of  such  upkeep. 


M.  Vallotton  has  formulated  a  provisional  reservation  in  respect  of  this  section. 
I  put  it  to  the  vote. 

Section  3  was  adopted  subject  to  the  reservation  made  by  M.  Vallotton. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  now  read  section  4  : 

In  the  absence  of  legitimate  grounds  fur  opposition  on  the  part  of  one  of  the  riparian 
States,  including  the  State  which  is  territorially  interested,  based  either  on  the  actual  condi- 
tions of  navigability  within  its  territory,  or  upon  any  other  interests,  such  as,  in  particular, 
the  maintenance  of  normal  hydraulic  conditions,  the  needs  of  irrigation,  the  utilisation  of 
hydraulic  power,  or  the  necessity  of  constructing  other  more  advantageous  routes  for  com- 
munication, a  riparian  State  may  not  refuse  to  carry  out  at  the  request  of  another  riparian 
State  the  works  necessary  for  the  improvement  of  navigability,  provided  that  the  latter 
State  offers  to  pay  the  cost  and  also  to  bear  an  equitable  share  of  the  excess  costs  of  upkeep. 
Nevertheless,  it  is  understood  that  these  works  cannot  be  undertaken  so  long  as  the  State 
on  whose  territory  they  are  to  be  carried  out  is  opposed  to  them  on  grounds  of  vital  interests. 

On  this  also  we  know  M.  Vallotton's  opinion... 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  ...and  the  reservation 
which  we  make. 

The  CHAIRMAN  (speaking  in  French).  —  With  this  reservation.  1  will  put  section  4 
to  the  vote. 

Section  i  was  adopted. 

I  will  now  read  section  5. 

In  the  absence  of  any  convention  to  the  contrary,  a  State  which  is  bound  to  carry  out 
the  works  of  upkeep  may  be  released  from  this  obligation  if,  with  the  consent  of  all  the  co- 
riparian  States,  one  or  more  of  them  undertake  to  carry  them  out  in  its  place;  as  regards 
works  for  improvement,  the  State  which  is  bound  to  carry  them  out  will  be  freed  from  the 
obligation  if  it  authorises  the  State  which  proffered  the  request  to  carry  them  out  in  its  place; 
the  carrying  out  of  works  by  States  other  than  the  State  territorially  interested,  or  their 
participation  in  the  cost  of  these  works,  shall  be  assured  without  prejudice,  as  regards  the 
State  territorially  interested  to  its  rights  of  control  and  administration  in  respect  of  these 
works  and  to  the  prerogatives  of  its  sovereignty  or  authority  over  the  waterway. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Is  not  the 
word  assured  too  strong? 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  That  is  an  observation  which 
has  already  been  made  by  M.  Perietzeano.  There  was  much  discussion  on  the 
subject  in  the  Sub-Committee,  but  we  did  not  find  a  better  word. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  What 
would  happen  if  the  State  were  unable  to  assure  the  execution  of  the  works? 

Mr.  II.  0.  MANCE  (Great  Britain).  —  I  consider  that  the  term  affords  greater 
protection  for  the  State  territorially  concerned;  it  is  wider  than  the  word  executed. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  As  I  understand  the  word 
assured,  a  State  itself  or  some  authority  takes  measures  and  entrusts  someone  else 
with  the  carrying  out  of  the  works. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  If  all 
the  members  of  the  Committee  are  satisfied,  then  I  defer  to  their  opinion,  and  will 
leave  it  to  the  Officers  of  the  Conference  to  settle  the  exact  wording  with  the  Drafting 
Committee. 

The  CHAIRMAN  (speaking  in  French).  — Very  well. 
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M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  With  regard  to  section  5, 
may  I  venture  to  emphasise  the  fact  that  in  the  opinion  of  the  Swiss  Delegation,  the 
Treaty  of  Versailles  being  in  the  present  circumstances  the  only  text  to  be  applied 
here,  the  first  part  of  this  section  does  not  apply  to  the  Rhine.  In  consequence  the 
words  in  the  absence  of  any  convention  to  the  contrary  aflect  the  Rhine  by  preventing 
the  section  in  question  from  being  invoked. 

Mr.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
1  will  merely  observe  in  reply  to  M.  Vallotton  that  it  is  not  customary  here  to  interpret 
treaties  here,  and  that  his  declaration  can  only  be  considered  as  the  expression  of  the 
personal  opinion  of  one  delegation. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  That  is  so;  but  as  in  my 
opinion  texts  cannot  be  accepted  unless  there  is  agreement  between  those  who  sign 
them,  it  would  be  well  for  us  to  have  a  ruling  on  the  point. 

The  CHAIRMAN  (speaking  in  French).  —  The  Conference  will  decide,  1  will  now 
read  Section  7. 

7.  Notwithstanding  the  provisions  of  the  second  paragraph  of  the  present  article,  a 
riparian  State  may,  subject  to  any  convention  to  the  contrary,  close  a  waterway  to  naviga- 
tion either  wholly  or  in  part,  provided  that  a  riparian  State  or  all  the  States  represented  on 
the  International  Commission,  if  one  exists,  consent  to  this  closing. 

As  an  exception,  a  navigable  waterway  of  international  concern  for  which  no  Interna- 
tional Commission  exists  may  be  closed  by  one  of  the  riparian  States  if  the  navigation  of  it 
is  inconsiderable  and  if  this  State  is  justified  by  the  fact  that  its  economic  interest  is  obviously 
greater  than  that  of  navigation.  In  this  case  the  closing  may  take  place  when  notice  of  such 
action  is  given  one  year  previously  and  subject  to  an  appeal  on  the  part  of  another  riparian 
State  under  the  conditions  laid  down  in  Article  19.  If  necessary,  the  decision  will  prescribe 
the  conditions  under  which  the  closing  shall  be  carried  out. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  Instead  of  the  words 
in  this  paragraph  ...  a  navigable  waterway  of  international  concern  for  which  no  Inter- 
national Commission  exists,  why  not  do  as  we  did  in  the  other  articles  and  use  the 
words  waterways  not  referred  to  in  Article  1  (a)? 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  do  not  wish  to  introduce 
an  element  of  discord  into  the  discussion,  but  I  should  like  to  draw  the  attention  of 
the  Committee  to  the  very  serious  risk  involved  in  the  introduction  of  this  prin- 
ciple of  the  closing  of  waterways  to  navigation.  I  would  beg  the  authors  of  it  to  con- 
sider very  seriously  the  consequences  which  it  may  have.  The  object  of  the  Convention 
is  to  give  to  States  which  have  no  other  access  to  the  sea  the  possibility  of  acquiring 
facilities  equivalent  to  those  possessed  by  a  maritime  State  on  the  sea.  Suppose  a 
land-locked  State,  situated  on  the  Rhine,  to  have  incurred  an  expenditure  of  ten 
million  francs  for  a  single  port.  As  a  matter  of  fact  the  last  paragraph  would  not 
apply  to  this  example,  because  there  is  an  International  Commission;  1  use  it  only 
as  a  hypothesis.  What  would  be  the  position  of  this  State — particularly  when  it  is 
a  small  one, — if,  acting  on  the  conditions  existing  at  the.  time,  it  has  made  a  consid- 
erable outlay,  and  if,  after  a  few  years,  the  other  States  can,  as  laid  down  here,  denounce 
the  Convention,  or,  still  more,  if,  while  the  Convention  is  in  force,  the  river  is  declared 
closed  to  navigation, — for  example,  if  there  were  a  slump  in  water  transport  like  that 
which  has  already  occurred  on  the  Rhine,  where  navigation  was  completely  destroyed 
by  the  railways?  This  is  a  risk  which  we  ought  not  to  ignore  if  we  are  desirous  of 
accomplishing  good  work  for  the  future,  and  I  beg  the  Committee  to  reflect  upon 
the  danger. 

The  CHAIRMAN  (speaking  in  French).  —  The  Sub-Committee  has  already  deli- 
berated at  length  on  the  subject.  I  am  now  going  to  request  the  Committee  to  give 
a  decision  on  Section  7. 
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ML  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
1  wish  to  speak  in  order  to  go  back  to  the  request  which  General  Mance  made  just 
now,  when  he  remarked  that  in  the  second  paragraph  of  Section  7  the  words  occur  : 
a  navigable  waterway  of  international  concern  for  which  no  International  Commission 
exists,  whereas  in  other  articles  we  say  simply  not  referred  to  in  Article  1  (a).  There 
is  no  objection  to  carrying  out  this  proposal  and  referring  to  Article  1  (a), — on  condition, 
of  course,  that  Article  1  (a)  is  adopted. 

The  CHAIRMAN  (speaking  in  French).  —  Are  there  no  further  remarks? 
Section  7  was  adopted. 

I  will  now  read  Section  8. 

8.  Should  access  to  the  sea  be  afforded  by  a  navigable  waterway  of  international  concern 
with  several  branches,  situated  in  the  territories  of  one  and  the  same  State,  the  provisions  of 
paragraphs  2,  3  and  4  of  this  article  shall  apply  only  to  the  branch  or  branches  considered 
necessary  to  give  full  access  to  the^sea. 

Seclion  8  was  adopted. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
I  should  like  to  clear  up  a  misunderstanding  which  arose  at  the  beginning  of  the  meeting 
on  the  subject  of  Section  1.  General  Mance  was  quite  right  in  proposing  that  the 
definition  of  a  riparian  State,  which  is  to  be  found  there,  should  apply  throughout 
the  Convention  (1);  otherwise  serious  difficulties  might  arise  even  if  only  in  connection 
with  international  commissions.  If  the  word  riparian,  as  defined,  is  not  made  applic- 
able to  the  whole  of  the  Convention,  the  fact  of  its  only  being  defined  in  one  article 
might  provide  an  argument  for  concluding  that  the  definition  there  given  does  not 
apply  in  the  other  articles,  in  particular,  in  the  connection  which  I  have  just  cited. 
1  think,  therefore,  that  it  would  serve  a  useful  purpose  to  insert  the  following  words 
at  the  end  of  Article  1,  or  in  any  other  place  selected  by  the  Drafting  Committee  : 
in  the  application  of  this  Convention  all  the.  riparians  of  a  navigable  waterway  of  inter- 
national concern  and  of  its  tributaries  of  international  concern  shall  be  considered  as 
riparians.     This  could  be  added  after  the  definition  of  international  waterways. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  am  quite  in  agree- 
ment, and  I  consider  that  the  reasons  adduced  by  M.  Haas  are  still  more  convincing 
than  those  which  I  myself  gave. 

The  CHAIRMAN  (speaking  in  French).  —  It  is  proposed  by  General  Mance  to 
transfer  the  first  section  of  Article  9  to  the  end  of  Article  1,  and  to  make  it  read  as 
follows : — 

In  the  application  of  this  Convention  all  the  riparians  of  a  navigable  waterway  of  inter- 
national concern  and  of  its  tributaries  of  international  concern  shall  be  considered  as  ripa- 
rians. 

Unless  there  are  any  objections,  the  proposal  is  adopted. 


DISCUSSION  OF  ARTICLE  1  (a) 

We  now  pass  to  Article  1  (a)  (2). 

We  much  regret  the  absence  of  M.  Alvarez,  but  his  opinion  on  the  subject  is 
known  to  us. 


(1)  See  p.  291. 

(2)  See  p.  248, 
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M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  pro- 
pose that  Article  1  (a)  should  be  omitted;  it  introduces  a  classification  which  I  consider 
unnecessary.  The  Convention  is  built  up  in  such  a  manner  that  the  necessity  for 
establishing  two  categories  is  nowhere  apparent.  If,  however,  General  Mance  and 
the  Rapporteur  desire  to  retain  the  article,  I  will  not  press  the  point. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
It  appears  to  me  better  to  retain  the  classification,  because  it  is  provided  in  para- 
graph (b)  that,  in  certain  cases  unknown  to  us  at  present,  a  State  may,  by  means  of  a 
unilateral  agreement,  place  in  this  category  rivers  administered  by  international  com- 
missions, upon  which  States  other  than  riparian  States  are  not  represented.  We 
should  therefore  not  obtain  the  same  result  by  omitting  Article  1  (a)  and  substituting 
for  it  in  Articles  4  and  9  the  words  rivers  for  which  there  are  international  commissions 
upon  which  States  other  than  riparian  States  are  represented. 

With  regard  to  the  obligations  and  rights  stipulated  in  the  present  Convention, 
the  decision  will  be  the  same;  but  for  such  cases — of  which  there  are  as  yet,  inciden- 
tally, no  examples — it  would  be  better  from  the  point  of  view  of  convenience  in  the 
wording  to  retain  this  category. 

M.  HOSTIE  (speaking  in  French).  —  May  I  be  allowed  to  make  an  observation 
in  connection  with  the  wording?  Article  11  also  mentioned  commissions  upon  which 
non-riparians  are  represented.  There  is  also  another  article,  the  result  of  an  amend- 
ment on  the  subject  of  haulage  proposed  by  the  Polish  Delegation,  which  speaks  of 
international  commissions  which  include  representatives  of  non-riparian  States.  There 
ought  to  be  a  reference  to  Article  1  (a)  in  both  these  articles,  and  the  enumeration  in 
Article  1  (a)  ought  to  include  all  four  articles. 

The  CHAIRMAN  (speaking  in  French).  —  If  there  are  no  objections  Article  1  (a) 
is  adopted. 

We  now  pass  to  Article  4. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —Article  4  states 
that : 

A  riparian  State  situated  on  a  natural  system  of  navigable  waterways  of  international 
concern  is  entitled  to  reserve...  A  State  which  does  not  make  use  of  these  powers... 

1  propose  that  in  both  sentences  the  word  right  should  be  substituted. 

M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  Article  4  was  only  adopted 
provisionally,  and  must  remain  so  until  the  jurists  have  replied  to  certain  questions. 
We  reserve  the  right  to  discuss  the  question  in  full  Conference. 

The  CHAIRMAN  (speaking  in  French).  —  The  alteration  proposed  by  M.  Mon- 
tarroyos  is  referred  to  the  Drafting  Committee. 


AMENDMENT  BY  FRENCH  DELEGATION  TO  ARTICLE  10 

The  CHAIRMAN  (speaking  in  French).—  We  will  now  deal  with  the  proposal 
made  by  the  French  Delegation.  I  consider  it  most  regrettable  that  no  member  of 
the  French  Delegation  should  be  present  when  a  proposal  by  that  Delegation  is  on 
the  agenda. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  M.  Detceuf  was  urgently  recalled 
to  Paris. 
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The  CHAIRMAN  (speaking  in  French).  —  I  am  told  that  General  Mance  consents 
to  explain  the  views  of  the  French  Delegation,  which  at  the  eleventh  hour  has  proposed 
some  important  additions. 

The  French  Delegation  proposes  in  the  first  place  the  following  amendment  to 
Article  10  :— 

After  the  words  in  the  first  sentence  special  agreements  or  treaties,  add  the  words 
and  especially  in  any  existing  conventions  relating  to  customs  measures,  to  police  and  to 
sanitary  precautions. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  In  the  absence  of 
M.  Detoeuf,  may  I  be  allowed  to  explain  that  this  classification  is  intended  to  meet 
a  special  case,  that  of  Indo-China.  I  do  not  suppose  the  Chinese  Delegate  will  have  any 
objection  to  accepting  it. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  do  not  raise  any  objection. 

The  CHAIRMAN  (speaking  in  French). —   Why  is  the  addition  necessary? 

M.  TSANG-OU  (China;  speaking  in  French).  —  In  order  to  define  the  scope  of  the 
words  special...  treaties. 

The  CHAIRMAN  (speaking  in  French).  —  "Special  treaties"  includes  customs 
conventions. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  1  do  not  see  why  it  is 
desired  to  include  this  case  specially  and  not  others.  The  addition  is  calculated  rather 
to  detract  from  the  reservation. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French). —  I  assure  you  that  you 
can  accept  it.  The  change  is  not  one  of  very  great  importance;  but  the  French  Colo- 
nial Administration  desires  to  add  this  more  detailed  description,  which  in  no  way 
prejudices  existing  conventions. 

M.  TSANG-OU  (China;  speaking  in  French).  —  It  is  regrettable  that  M.  Detceuf 
should  not  be  present;  but  it  would  perhaps  not  be  seemly  that  in  the  absence  of  any 
member  of  the  French  Delegation  the  amendment  should  be  rejected. 

The  CHAIRMAN  (speaking  in  French).  —  If  there  is  no  objection  the  amendment 
is  adopted. 

NEW  ARTICLES  PROPOSED  BY  FRENCH  DELEGATION 

The  CHAIRMAN  (speaking  in  French).  —  We  now  come  to  two  new  articles  pro- 
posed by  the  French  Delegation.     I  will  read  the  first. 

1.  Treaties,  conventions  and  agreements  concluded  between  the  Contracting  States  in 
respect  of  navigable  waterways  before  the  date  on  which  the  present  Convention  comes  into 
force,  are  not  abrogated  as  a  result  of  such  coming  into  force  with  regard  to  the  States  signa- 
tories of  the  above-mentioned  treaties,  conventions  and  agreements. 

Nevertheless,  the  Contracting  States  undertake  not  to  apply,  in  a  sense  contrary  to  the 
regulations  laid  down  by  the  present  Convention,  such  of  the  provisions  of  the  above-men- 
tioned treaties,  conventions  and  agreements  as  would  be  in  conflict  with  those  regulations. 

2.  Financial  obligations  undertaken  by  one  of  the  Contracting  States  towards  another 
Contracting  State,  in  pursuance  of  Article  9,  Section  4  of  the  present  Convention,  remain 
valid  even  if  the  State  which  has  undertaken  them  should  denounce  the  present  Convention., 
unless  an  agreement  to  the  contrary  has  been  made  with  the  creditor  State. 

The  second  one  reads  as  follows  : — 

The  provisions  of  the  present  Convention  are  not  applicable  on  waterways  of  inter- 
national concern,  if  one  or  more  of  the  riparian  States  have  not  participated  in  the  present 
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Convention,  except  in  so  far  as,  owing  to  the  fact  that  the  said  riparian  States  are  non- 
Contracting  States,  the  obligations  assumed  by  each  of  the  Contracting  States  do  not  exceed 
the  obligations  which  it  would  have  assumed  if  all  the  riparian  States  had  been  Contracting 
States  under  the  present  Convention. 

General  Mance,  Delegate  of  Great  Britain,  will  now  speak  on  the  first  of  these 
articles. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  In  the  absence  of 
M.  Detceul  1  will  indicate  his  intentions  in  this  matter,  and  1  hope  that  M.  Vallotton 
will  be  constrained  to  accept  them.  We  have  several  times  discussed  the  question 
as  to  what  would  happen  if  a  general  convention  came  to  be  denounced.  It  was 
never  our  intention  in  concluding  a  general  convention  to  abolish  all  existing  treaties. 
If  the  Convention  is  denounced,  previous  treaties  must  remain  in  force.  That  is, 
I  believe,  the  intention  of  the  French  Delegation.  Their  article  has  a  general  scope, 
and  is  not  put  up  in  opposition  to  the  Polish  Delegation.  The  second  paragraph  is 
necessary  in  order  that  treaties  may  not  constitute  an  obstacle  to  the  application  of 
the  Convention.  I  may  observe  in  passing  that  to  the  words  undertake  not  to  apply 
which  occur  in  the  second  paragraph  of  Section  1,  the  words  inter  se  should  be  added. 

M.  TSANG-OU  (China;  speaking  in  French).  —  As  M.  Detocuf  is  away,  I  am  left 
without  any  more  detailed  explanation,  and  am  therefore  unable  to  give  a  definite 
decision  on  this  article.  If  it  is  a  question  of  a  general  article  applicable  to  Europe, 
the  aspect  of  the  question  changes.  If  it  simply  applies  to  special  cases  in  the  Far 
East,  I  should  like  to  receive  some  explanation  from  the  French  Delegation;  we  should 
then  be  faced  with  the  difficult  problem  of  the  relationship  between  previous  conven- 
tions now  in  force  and  the  present  one  when  put  into  force.  In  the  absence  of  further 
data,  which  would  enable  me  to  judge,  is  there  any  reason  why  an  article  should  not 
be  drawn  up  similar  to  the  one  which  we  inserted  in  the  Transit  Convention? 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  It  would  be  most  danger- 
ous to  insert  in  this  place  an  article  similar  to  Article  10  of  the  Statute  on  Freedom 
of  Transit. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Perhaps  you  are  right;  but  in  the 
absence  of  the  French  Delegation,  I  think  it  would  be  better  to  defer  the  discussion 
of  this  question  until  we  are  in  possession  of  the  necessary  information  on  the  subject. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  If  we  are  in  agreement 
as  to  the  principle  of  inserting  this  article,  we  had  better  say  so  at  once.  With  regard 
to  M.  Tsang-Ou's  request  for  further  explanation,  I  could  have  an  interview  with 
M.  Barrail  of  the  French  Delegation,  when  those  of  our  colleagues  who  so  desire  could 
attend  in  order  to  avoid    any  further  discussion  in  Conference. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  should  like  once  again  to 
bring  the  Committee  back  from  the  Far  East  to  the  Rhine;  I  will  make  a  parenthesis 
here  in  order  to  return  for  a  moment  to  Article  4,  on  which  1  made  some  formal  reser- 
vations. The  second  paragraph  of  section  1  of  Article  4,  paragraph  1,  begins  with 
the  words : 

On  the  navigable  waterways  referred  to  in  Article  1  (a),  and  except  when  complete  free- 
dom has  already  been  proclaimed... 

This  freedom  was  proclaimed  on  the  Rhine  by  the  Mannheim  Convention.  I  asked 
to  know  whether  this  article  was  to  be  understood  as  not  in  any  way  prejudicing  the 
existing  Mannheim  Convention  which  is  to  be  superseded  by  another.  I  return  then 
to  the  French  proposal  which  the  Chairman  has  read  to  you.  We  are  making  here  a 
Convention  which  in  certain  respects  is  less  liberal,  generally  speaking,  than  is  that 
of  Mannheim  for  the  Rhine.     If  we  adopt  the  amendment  in  its  present  form,  without 
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making  a  formal  reservation  in  respect  of  the  Act  of  Mannheim,  we  shall  be  laying 
down  that  the  Act  of  Mannheim  holds  good  in  respect  of  those  of  its  provisions  which 
are  less  liberal  than  the  present  Convention,  and  that  it  is  abrogated  in  those  of  its 
provisions  which  are  more  liberal. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Very  true. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  General  Mance  has  twice  referred 
to  the  Polish  Delegation  by  name,  but  we  are  completely  disinterested  in  the  matter, 
Poland  having  declared  once  for  all  that  she  considers  herself  as  unaffected  by  the 
question.  1  am  therefore  speaking  now  as  a  jurist,  and  not  from  the  Polish,  but 
from  the  international  point  of  view. 

The  question  of  the  non-abrogation  of  previous  treaties  has  already  been  raised  in 
the  Jurists'  Committee  (at  the  time  when  M.  Vallotton's'  amendment  was  being  dis- 
cussed) (1).  I  happened  to  be  present  at  that  meeting,  and  I  recollect  that  after 
a  reservation  had  been  made  by  the  representative  of  Italy,  and  after  both 
M.  Reveillaud,  representing  France,  and  M.  Perietzeano  had  taken  part  in  the  dis- 
cussion, M.  Alvarez  observed  that  a  proposal  of  such  a  nature  might  well  introduce 
anarchy  into  international  law.  I  agree  with  him.  We  are  making  a  general 
Convention.  What  will  happen  if  this  Convention  is  denounced?  There  are  always 
general  rules  of  law  to  be  applied,  but  to  make  a  Convention  according  certain  benefits 
and  then  to  decide  that  the  benefits  of  other  conventions  should  continue  to  be 
applied  if  the  General  Convention  is  abrogated,  would  be  calculated  to  upset  all 
existing  conceptions  of  law,  not  only  those  of  international  law  but  all  legal  axioms. 
The  proposal  may  be  most  beneficial  from  certain  points  of  view,  but  from  the  legal 
point  of  view  it  cannot  be  upheld.  That  is  the  remark  I  wished  to  make  with  regard 
to  the  first  paragraph.  With  regard  to  the  second  paragraph  I  agree  with  General 
Mance  in  considering  it  most  reasonable. 

M.  PETERS  (Germany;  speaking  in  French).  —  The  German  Delegation  supports 
the  formal  reservation  made  by  the  Belgian  Delegate,  reserving  the  right  to  investigate 
the  relationship  between  this  article  and  Article  345  of  the  Treaty  of  Versailles,  which 
states  : 

Nevertheless,  in  all  cases  where  such  agreements  and  regulations  in  force  are  in  conflict 
with  the  provisions  of  Articles  332  to  337  above,  or  of  the  General  Convention  to  be  concluded, 
the  latter  provisions  shall  prevail. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  Several  questions  have 
not  been  touched  upon  by  the  French  Delegation.  The  French  proposal  contai  is 
an  idea  which  has  been  upheld  by  myself  amongst  others;  it  is  that  we  cannot  make 
tabula  rasa  of  the  past. 

In  the  second  paragraph  we  must  pay  careful  attention  to  the  principle  which  we 
have  proposed.  It  is  an  appropriate  occasion  on  which  to  ask  whether  we  should  not 
say  in  medio  Veritas.  I  did  not  desire  in  my  amendment  to  supplement  the  text  of 
the  article.  I  consider  the  second  paragraph  to  be  an  absolute  contradiction  of  the 
first.  A  distinction  must  be  made.  With  regard  to  freedom  of  navigation  there  is, 
however,  equality  of  treatment, — in  other  words  public  regulations  applicable  to 
waterways  qua  public  ways.  There  we  must  start  with  a  clean  slate,  and  we  shall 
all  agree  to  say  that  the  new  regulations  must  be  applied  absolutely. 

The  question  of  the  relations  of  the  navigable  waterway  with  the  territorial  rights 
of  the  various  sovereign  States,  in  particular  with  regard  to  works,  touches  upon 
quite  another  sphere,  and  great  care  must  be  taken  as  to  the  manner  in  which  it  is 
dealt  with.  I  will  take  an  example  which  I  indicated  in  referring  to  the  articles  on 
the  subject  of  the  Rhine.  In  particular,  with  regard  to  the  right  of  France  to  draw 
off  the  waters  of  the  Rhine,  there  is  a  mutual  agreement  which,  whilst  imposing  oblig- 
ations on  the  various  States,  accords  them  corresponding  rights.  An  attempt  was  made 
in  the  Treaty  of  Peace  to  arrive  at  a  just  settlement  of  the  whole  of  this  exceedingly 


(1)  See  foot-note  p.  201. 
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difficult  question,  subject  to  the  question  of  the  right  of  derivation  upon  which  I 
will  give  no  opinion  here.  If  to-day,  ostensibly  in  the  interest  of  further  public 
order,  you  introduce  new  regulations  concerning  the  upkeep  of  works,  for  example, 
you  are  completely  destroying  the  whole  series  of  regulations  which  the  Treaty  of 
Peace  took  such  pains  to  establish.  You  are  here  touching  upon  an  extremely  com- 
plex question  of  territorial  rights.  The  second  paragraph  of  the  French  proposal  is 
too  bold  for  me  to  be  able  to  accept  it.  It  is  impossible  to  lay  down  in  a  general  fashion 
that  new  regulations  shall  come  into  force,  except  those  relating  to  freedom  of  navigation ; 
the  rights  of  States  and  their  obligations  as  riparians  is  another  question,  which  is  not 
solved  by  any  of  the  texts  presented  to  us.  It  is  for  this  reason  that  I  decline  to 
discuss  the  question  further  before  being  better  informed  as  to  the  present  position. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Regarding  the  application  to 
China  of  the  French  amendment  to  Article  10,  are  the  terms  of  existing  treaties  to  be 
extended  ? 

The  CHAIRMAN  (speaking  in  French).  —  There  is  no  question  of  extending  them, 
on'y  of  detailing  them  more  exactly,  and  even  this  will  probably  be  superfluous.  We 
must  in  any  case  wait  until  the  French  Delegation  is  present.  We  could  meet  this 
evening  at  the  Ritz  Hotel  in  order  to  examine  the  amendment. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  We  used  a  different  term  this  morn- 
ing, namely  treaties  and  conventions  which  exist,  and  not  treaties  concluded;  they  might 
have  been  concluded  several  centuries  ago. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  The  Delegations  con- 
cerned might  meet  this  evening  at  10.30  in  order  to  hear  M.  Barrail's  explanations 
and  to  examine  M.  Vallotton's  amendment. 


NEW  ARTICLES  PROPOSED  BY  CHINESE  DELEGATE  AND  BY  DELEGATE 

OF  INDIA 

The  CHAIRMAN  (speaking  in  French).  —  The  next  item  on  the  agenda  is  the 
examination  of  the  two  special  articles  concerning  India  and  Eastern  Asia.  A  text 
has  been  adopted  by  the  Sub-Committee,  and  reads  as  follows  : 

A  national  navigable  waterway  shall  not  be  considered  as  of  international  concern  from 
the  sole  fact  that  it  crosses  or  delimits  zones  or  enclaves  of  a  very  small  extent  and  population 
as  compared  with  those  of  the  territories  crossed,  and  which  form  detached  parts  or  settle- 
ments belonging  to  a  State  other  than  that  to  which  the  said  river  belongs,  save  for  this  excep- 
tion, throughout  the  whole  of  its  navigable  course. 

This  has  reference  to  certain  special  cases  in  India. 

The  following  is  the  text  of  the  second  article,  which  meets  the  requirements  of 
the  Chinese  Delegate  : 

The  present  Convention  shall  not  be  applicable  to  a  navigable  waterway  of  international 
concern  having  only  two  riparians,  which  separates  for  a  great  part  of  its  course  a  Contracting 
State  from  a  non-Contracting  State  whose  Government  is  not  recognised  by  the  former  at 
the  time  of  the  signature  of  the  present  Convention,  until  an  agreement  has  been  concluded 
between  the  two,  establishing  for  the  waterway  in  question  an  administrative  and  customs 
regime  which  gives  satisfactory  security  to  the  Contracting  State. 

Unless  there  are  any  objections,  both  these  articles  are  adopted. 


STATEMENT  BY  CHINESE  DELEGATION 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  have  asked  leave  to  speak  in 
order  to  draw  attention  to  the  fact  that  there  remains  yet  another  question  to  be 
settled.     At  the  outset  of  the  Conference,  at  the  beginning  of  the  labours  of  this 
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Committee,  I  submitted  a  certain  number  of  amendments  (1).  After  having  studied 
them,  the  Officers  of  the  Conference  informed  me  that  as  they  had  reference  rather  to 
special  cases  and  special  difficulties,  it  would  be  better  to  wait  until  the  end  of  our 
labours  in  order  to  discuss  them.  By  the  article  which  we  have  just  adopted  we  have 
removed  the  most  important  difficulty, — that  concerning  the  Amur.  1  made  certain 
observations  when  Articles  7,  8  and  17  were  being  discussed,  but  the  difficulties  in 
question  were  not  of  a  technical  order;  diplomatic  negotiation  was  necessary  in  order 
to  solve  them.  It  is  for  this  reason  that  I  have  drawn  up  a  statement  setting  forth 
that  the  Chinese  Delegation  opposes  the  voting  of  the  principle  contained  in  these 
three  articles,  and  calling  attention  to  the  difficulties  presented  by  them.  I  beg  those 
Delegations  whose  Governments  possess  interests  in  China  to  be  good  enough  to 
support  the  inclusion  of  the  following  Statement  in  the  Report  : 

The  Chinese  Delegation  begs  the  Conference  to  be  good  enough  to  record  its  reservation 
with  regard  to  the  application  of  Articles  7,  8  and  17  of  the  Convention  on  International 
Waterways.  In  view  of  the  existence  in  China  of  special  regimes  on  certain  waterways  and 
in  certain  ports,  until  these  regimes  have  been  revised  in  concert  with  the  States  concerned; 
in  spite  of  China's  desire  for  agreement,  it  will  be  physically  impossible  for  her,  in  applying 
the  new  Convention,  to  respect  the  principle  of  freedom  and  equality  as  defined  in  Articles  2 
and  3. 

The  Chinese  Delegation  expresses  the  hope  that,  with  the  spirit  of  mutual  goodwill  which 
is  certainly  manifested  by  the  Powers  concerned  in  carrying  out  the  necessary  revision, 
these  difficulties,  which  are  of  a  purely  temporary  nature,  may  be  smoothly  and  rapidly 
overcome. 

The  object  of  the  last  phrase  is  to  make  it  clear  that,  while  agreeing  with  the  prin- 
ciple of  the  Convention,  we  make  reservations  with  regard  to  the  three  articles  in  ques- 
tion, which  we  cannot  accept  before  receiving  instructions  from  Pekin  and  before 
drawing  attention  to  the  matter  on  the  part  of  those  Delegates  whose  Governments 
possess  interests  in  China. 

The  CHAIRMAN  (speaking  in  French).  —  These  reservations  will  be  given  a  place 
in  the  records  of  the  meeting. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  will  make  a  special  appeal  to 
the  Rapporteur  to  consent  to  include  the  Statement  in  his  Report. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  Is  it  right  for 
a  Statement  of  this  kind  to  be  included  in  the  Report? 

M.  TSANG-OU  (China;  speaking  in  French).  —  Yes,  in  the  general  Report;  on 
account  of  its  importance  and  in  order  that  the  attention  of  every  Government  which 
possesses  interests  in  China  may  be  drawn  to  it. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  think  the  Committee 
can  agree  to  insert  the  Statement  of  the  Chinese  Delegation  in  the  general  Report; 
I  fully  understand  the  motives  which  prompted  M.  Tsang-Ou  to  make  it.  I  suggest 
only  an  addition  to  the  effect  that  the  Statement  was  inserted  subject  to  a  report 
by  the  jurists.  The  Committee  may  remember  that  a  statement  of  the  same  kind 
was  made  in  connection  with  the  Transit  Convention,  and  that  it  was  referred  to  the 
Jurists'  Committee  (2). 

M.  TSANG-OU  (China;  speaking  in  French).  —  In  making  this  Statement  I  wish 
to  lay  stress  upon  the  fact  that  I  am  not  opposing  the  principles  contained  in  the 
Convention;  I  only  consider  that  certain  difficulties  will  be  encountered  in  applying  it. 
Accordingly,  while  we  are  all  met  together  here,  including  a  dozen  or  so  delegations 
possessing  considerable  interests  in  China,  I  desire  to  draw  their  attention  to  these 
difficulties  in  order  that  they  may  note  them  in  the  reports  which  they  make  to  their 
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Governments.     I  accept  General  Mance's  suggestion  that  my  Statement  should  be 
transmitted  to  the  Jurists'  Committee. 

For  a  river  of  common  concern, — for  the  Amur, — the  difficulty  is  met  by  a  new 
article,  which  in  the  absence  of  the  Russian  Government  represents  a  temporary 
settlement;  but  for  the  frontier  rivers  between  Japan  and  China  or  between  China 
and  Tonkin  and  Burma,  diplomatic  obstacles  may  arise  against  which  it  will  be  well 
to  provide  here.  It  is  for  this  reason  that  1  have  taken  the  liberty  of  drawing  the 
attention  of  the  Committee  to  these  questions. 

The  CHAIRMAN  (speaking  in  French).  —  What  is  the  view  taken  by  the  Com- 
mittee? 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  believe  that  we  can  give 
satisfaction  to  M.  Tsang-Ou. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Will  the  Committee  note  that  it 
is  in  the  hope  of  seeing  the  Conventions  applied  that  I  am  endeavouring  to  convince 
it  of  the  difficulties  encountered  by  my  country? 

Mr.  H.  0.  MANGE  (Great  Britain;  speaking  in  French).  —  Subject  to  the  report 
by  the  Jurists'  Committee,  we  can  approve  the  inclusion  of  M.  Tsang-Ou's  Statement 
in  the  Report.     The  matter  certainly  calls  for  reflection. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  Surely  we  are  all  agreed  to 
approve  the  insertion  of  this  Statement  in  the  Report.  It  is  for  the  Jurists'  Committee 
to  measure  the  importance  of  the  difficulties  which  have  been  brought  to  our  notice. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Does  the  ratification  of  the 
Convention  on  Navigable  Waterways  also  involve  the  opening  of  closed  ports  to 
foreign  trade?  You  are  aware  that  in  China  there  are  closed  ports  and  open  ports.  If 
the  ratification  does  not  necessitate  new  ports  being  thrown  open,  the  difficulty 
becomes  negligible;  but  if  new  ports  have  to  be  opened  the  difficulties  are  increastd. 
However  that  may  be,  they  are  not  insurmountable  if  only  the  various  Governments 
will  use  their  goodwill  in  order  to  overcome  them.  It  is  a  question  on  which  I  should 
be  pleased  to  hear  the  opinion  of  the  Committee. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  ■ — 
If  I  understand  it  aright,  the  question  is  whether  the  bringing  into  force  of  the  Convi  n- 
tion  will  have  as  a  result  the  opening  of  new  Chinese  ports... 

M.  TSANG-OU  (China;  speaking  in  French).  —  1  have  used  the  term  new  ports; 
as  a  matter  of  fact  they  are  ports  which  already  exist,  but  which  are  closed  to  the 
flags  of  other  nations. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
...these  ports  being  situated  on  international  waterways... 

M.  TSANG-OU  (China;  speaking  in  French).  —  That  is  so. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
The  answer  is  obviously  in  the  affirmative. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  should  like  the  matter  to  be 
given  a  place  either  in  the  records  of  the  meeting  or  in  M.  Montarroyos'  Report.  It 
is  of  vital  interest  to  me.  You  know  the  position  of  China  with  regard  to  the  Yalu 
in  particular.     There  are  closed  ports  there. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  ask  the  Committee  whether  it 
shares  M.  Haas'  opinion. 
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M.  WINIARSKI  (Poland;  speaking  in  French).  —  It  would  surely  be  difficult  for 
the  Committee  to  give  a  decision  on  the  subject.  All  that  we  can  do  is  to  insert 
M.  Tsang-Ou's  Statement  in  its  entirety. 

M.  TSANG-OU  (China;  speaking  in  French).  —  The  use  of  the  words  naturally 
accessible  and  of  the  definitions  which  we  have  adopted  would  indicate  that  all  ports 
are  to  be  opened;  and  I  assure  you  that  this  would  be  an  innovation  in  China. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  You  are  quite  right. 

M.  TSANG-OU  (China;  speaking  in  French).  —  For  the  moment  we  are  in  the 
realms  of  theory,  but  the  Committee  is  aware  that  in  practice  authorisation  by  the 
Chinese  Government  is  necessary  in  order  to  open  a  port. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  Surely  we  are  all  agreed 
as  to  including  M.  Tsang-Ou's  Statement,  and  passing  to  the  next  item  on  the  agenda. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  The  point  is 
that  there  has  not  been  merely  a  Statement;  M.  Tsang-Ou  asked  a  question  of  the 
Committee  and  should,  I  think,  have  a  reply. 

The  CHAIRMAN  (speaking  in  French).  —  M.  Tsang-Ou  wishes  to  know  whether 
in  virtue  of  the  coming  into  force  of  this  Convention,  Chinese  ports,  which  up  to  now 
have  been  closed  to  foreign  trade,  are  to  be  opened. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  think  an  affirmative 
answ.r  can  be  given  if  they  are  situated  on  a  river  of  international  concern,  and  if 
they  are  already  open  to  Chinese  vessels  engaged  in  international  trade. 

M.  TSANG-OU  (China;  speaking  in  French).  —  But  these  ports  are  closed  to 
foreign  trade. 

The  CHAIRMAN  (speaking  in  French).  —  The  Committee  is  not  highly  versed  in 
Far  Eastern  affairs,  and  does  not  therefore  seem  to  me  to  be  well  qualified  to  answer 
this  question. 

M.  TSANG-OU  (China;  speaking  in  French).  —  In  China  there  are  ports  of  great 
importance  reserved  to  the  Chinese  flag.  Will  a  foreign  country,  in  virtue  of  the 
principle  of  equality  of  flags,  have  the  right  to  come  and  say  to  China:  Open  this  port? 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Certainly  it  will. 

Sir  Louis  KERSHAW  (India).  —  It  seems  to  me  that  the  question  is  one  for  the 
Chinese  Government.  If  the  Chinese  Government  ratifies  the  Convention,  it  is  for 
itself  to  interpret  it.  If  any  other  State  objects  to  that  interpretation,  it  becomes  a 
dispute,  and  there  is  machinery  in  the  Convention  for  settling  disputes.  That  is  the 
present  position;  we  must  in  the  first  instance  interpret  the  Convention  ourselves. 

M.  TSANG-OU  (China;  speaking  in  French).  —  How  do  you  expect  me  to  be  able 
to  interpret  this  article  by  myself,  when  the  forty  delegations  here  assembled  are 
incapable  of  doing  so?     Really  it  is  impossible. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  Each  of  us  can  give  his  opinion  and 
that  alone;  it  is  not  for  us  to  judge.  The  Delegate  of  India  has  put  the  question 
most  clearly.  If  the  Chinese  Government  ratifies  the  Convention,  obviously  it  will 
itself  decide  the  attitude  it  should  adopt.  Should  a  dispute  arise,  then  it  must  be 
settled  by  the  jurisdiction  provided.  Speaking  for  myself,  I  think  there  is  no  doubt 
that  if  the  Chinese  Government  signs  the  Convention  in  the  conditions  which  you 
have  in  mind,  the  port  is  open  to  all  trade. 
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M.  TSANG-OU  (China;  speaking  in  French).  —  I  do  not  wish  the  Committee  to 
become  involved  in  a  discussion;  I  require  simply  a  uniform  interpretation.  I  have 
said  that  in  my  opinion  the  Chinese  Government  is  obliged  in  this  case  to  open  the 
port.  But  I  am  not  a  lawyer,  and  the  only  way  open  to  me  after  asking  for  a  report 
on  the  subject  by  the  jurists'  Committee,  is  to  request  the  other  delegations  to  give 
their  opinion.  If  the  Committee  considers  that  in  virtue  of  Article  1  of  the  Transit 
Convention,  and  of  the  principle  of  equality  of  treatment,  ports  used  by  the  Chinese 
flag  must  be  opened  to  the  commerce  of  all  nations,  I  should  like  to  be  made  aware 
of  the  fact  in  order  to  confirm  my  own  interpretation. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  Each  of  us  can  give  his 
opinion,  but  the  Committee  as  a  whole  cannot  express  a  single  verdict.  We  are  not 
authorised  to  do  that. 

The  CHAIRMAN  (speaking  in  French).  —  The  Conference  as  a  collective  body 
cannot  have  an  official  opinion;  but  I  think  everyone  here  is  agreed  in  thinking  that 
M.  Tsang-Ou's  interpretation  is  correct. 


STATEMENT  BY  JAPANESE  DELEGATION 

M.  KASAMA  (Japan;  speaking  in  French).  —  I  have  a  Statement  with  regard 
to  the  second  of  the  two  new  articles  which  have  been  adopted.  At  the  time  when 
this  article  was  being  discussed  by  the  Sub-Committee  in  connection  with  the  Amur, 
the  Japanese  Delegation  ventured  in  the  interests  of  clearness  to  propose  an  addition 
to  the  second  paragraph.     The  text  read  as  follows  : — 

It  is,  however,  understood  that  the  above  stipulation  does  not  affect  either  already  exist- 
ing rights  of  third  Powers  arising  from  treaties,  or  diplomatic  arrangements,  or  dc  facto  situa- 
tions which  are  already  recognised. 

This  article,  which  has  reference  exclusively  to  the  River  Amur,  does  no  more 
than  exclude  that  river  absolutely  from  the  application  of  this  Convention,  until  a 
Russian  Government  is  regularly  constituted  and  recognised  by  China,  and  until  an 
agreement  has  been  concluded  between  the  two  Governments  to  establish  an  admin- 
istrative and  customs  regime  affording  the  necessary  guarantees  to  China.  The  pro- 
vision does  not  in  any  way,  as  regards  the  river,  affect  the  existing  state  of  affairs,  either 
between  China  and  third  Powers  or  between  Russia  and  third  Powers.  In  the  opinion 
of  the  Sub-Committee,  the  intention  of  the  article  was  simply  to  exclude  the  Amur 
from  the  international  waterways  regime  laid  down  in  the  Convention;  and  conse- 
quently, neither  the  interests  not  the  rights  of  third  parties — whether  arising  out  of 
treaties  or  out  of  diplomatic  agreements  or  from  custom,  nor  yet  situations  recognised 
de  facto,  were  in  any  way  affected.  The  Sub-Committee  was  of  the  decided  opinion 
that  this  view  was  so  obviously  the  right  one  that  no  further  stipulation  was  necessary, 
nor  any  explanatory  text  concerning  the  article.  The  Japanese  Delegation  declares 
its  satisfaction  with  this  interpretation  by  the  Sub-Committee,  and  I  beg  to  request 
the  Chairman,  on  behalf  of  the  Japanese  Delegation,  to  be  good  enough  to  have  this 
State  ment  included  in  the  Report. 

M.  TSANG-OU  (China;  speaking  in  French).- —  I  make  no  protest  against  the 
Japanese  amendment,  because  discussion  of  questions  of  a  diplomatic  or  political 
nature  is  not  one  of  my  functions  here.  If  I  asked  that  the  River  Amur  might  be 
temporarily  excluded  from  the  regime  laid  down  in  the  Conventions,  it  was  on  account 
of  the  absence  of  any  regular  Russian  Government.  I  am  ignorant  as  to  whether  any 
rights  of  the  Japanese  Government  are  involved  here,  and  it  is  not  my  duty  to  deal 
with  the  question  in  this  place.  My  duty  is  to  draw  the  attention  of  the  Committee 
to  the  fact  that  in  virtue  of  Article  1  the  River  Amur  comes  under  the  regime  for 
international  rivers  of  common  concern.  China  is  bound  as  regards  Russia  by  a 
Convention  dating  from  1858.     The  Japanese   Delegation   proposes   an   amendment 
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suggesting  that  China  is  asking  for  the  Amur  to  be  excluded  in  order  to  derogate  from 
rights  and  privileges  already  acquired.  If  the  Conference  deems  itself  competent  to 
deal  with  the  question  of  the  River  Amur,  then  I  withdraw  my  Statement,  and  am 
ready  to  supply  all  the  information  with  regard  to  the  condition  of  affairs  which  might 
result  from  the  application  of  Articles  7,  8  and  17.  I  would,  therefore,  beg  the  Japa- 
nese Delegation  to  withdraw  its  Statement,  which  involves  a  question  of  diplomacy. 

M.  KASAMA  (Japan;  speaking  in  French).  —  I  did  withdraw  my  amendment  at 
the  time  of  the  discussion  in  Sub-Committee;  it  was  merely  by  way  of  explanation 
that  1  proposed  that  a  second  paragraph  should  be  added  to  this  article.  I  have 
never  asked  the  Conference  to  express  an  opinion  on  diplomatic  questions,  but  merely 
on  the  interpretation  of  this  article,  which  is  intended  to  exclude  the  Amur  temporarily 
from  the  international  regime. 

Admiral  PRICA  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  was  a 
member  of  the  Sub-Committee,  and  as  such  I  beg  to  declare  that  no  decision  was 
taken  on  the  question  now  raised. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  The  Sub-Committee  was  not 
able  to  give  an  opinion  any  more  than  the  Committee;  neither  of  them  is  competent 
in  a  question  of  this  nature. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  thank  the  Japanese  Delegation 
for  withdrawing  its  amendment.  With  regard  to  the  Statement,  I  should  be  much 
obliged  if  a  copy  could  be  made  for  me  which  I  would  forward  to  my  Government; 
it  will  then  be  for  it  to  take  a  decision. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  The  Sub- 
Committee  was  perfectly  aware  that  it  was  a  question  of  the  River  Amur,  and  did, 
in  effect,  draft  an  article  expressly  to  meet  the  case.  The  Japanese  Delegate,  without 
naming  the  River  Amur,  proposed  an  amendment  which  he  subsequently  withdrew. 
Nothing  else  occurred.  We  accepted  the  article,  but  without  the  slightest  wish  to  pro- 
nounce an  opinion  upon  the  matter;  and  the  Committee  is  no  more  in  a  position  to 
do  so  than  we  were  in  the  Sub-Committee. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  well  recall  the  action  taken  in 
connection  with  the  Transit  Convention.  We  proceeded  in  the  following  manner. 
There  was  a  strong  feeling  in  favour  of  exceptions  being  provided  for  in  the  Conven- 
tion for  special  cases.  I  opposed  this  idea;  as  Chairman  and  Rapporteur  of  the  Sub- 
Committee  which  dealt  with  such  cases  (1)  I  invariably  maintained  the  necessity  of 
adopting  an  article  bearing  a  general  character,  and  of  indicating  in  the  Report  that 
the  article  which  was  made  to  cover  one  particular  case  should  apply  to  all  similar 
cases.  We  never  consented  to  quote  particular  examples  which  justified  the  excep- 
tion, because  everyone  could  then  have  done  the  same,  and  instead  of  a  Convention 
of  a  general  nature,  we  should  have  drawn  up  one  for  a  certain  number  of  special 
cases.  In  the  Sub-Committee  which  dealt  with  India  and  China,  for  which  also  I 
was  Rapporteur,  we  acted  in  the  same  way.  We  drew  up  two  articles,  one  envisaging 
the  special  case  of  the  Amur  and  the  other  that  of  India.  It  will  be  indicated  in  the 
Report  that  in  both  instances  the  Convention  was  not  applicable,  and  that  an  article 
was  specially  drafted,  it  being  understood  that  it  was  to  be  applied  to  all  the  cases 
which  presented  similar  features. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  We  had  merely 
to  mention  in  the  Report  that  the  article  applied  to  that  exception;  we  had  not  to  give 
any  interpretation.  With  regard  to  India,  we  say  that  the  article  had  been  drafted 
in  order  to  meet  the  question  of  certain  Indian  rivers;  the  fact  of  excluding  these 
rivers  from  the  application  of  the  Convention  neither  alters  their  general  character, 
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nor  involves  any  change  in  the  existing  situation.    With  regard  to  the  second  article, 
we  say  that  it  applies  to  the  Amur,  but  we  neither  explain  not  interpret. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  There  will  probably  be  occasion  to 
read  the  Report  which  I  made  to  the  Plenary  Transit  Committee  on  behalf  of  the 
Sub-Committee  which  dealt  with  the  application  of  the  Convention  to  colonies.  This 
precedent  having  been  approved,  it  is  natural  that  we  should  follow  it. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  M.  Vallotton 
points  out  that  the  second  article,  for  the  Amur,  is  equally  applicable  to  certain  cases 
which  come  within  his  knowledge.  If  this  is  so,  the  article  takes  on  a  general  cha- 
racter, and  it  is  pointless  to  state  that  it  applies  in  particular  to  the  Amur.  I  will 
therefore  indicate  in  my  Report  that  the  article  was  drafted  to  meet  the  case  of  the 
Amur  and  of  any  rivers  showing  similar  conditions  (1);  but  it.  is  out  of  the  question 
for  us  to  enter  into  diplomatic  interpretations  here.  We  cannot  engage  in  a  dis- 
cussion of  the  dispute  between  Japan  and  China  on  the  subject  of  the  Amur. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  And  we  are  all  fully  agreed  on  this 
point. 

M.  KASAMA  (Japan;  speaking  in  French).  —  Certainly. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  thank  M.  Kasama  for  withdrawing 
his  amendment;  I  will  remain  in  readiness  to  forward  his  request  to  my  Government, 
but  with  full  reservations. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  I  will  introduce 
into  the  Report  the  very  short  statement  which  I  have  indicated,  but  an  explanation 
of  the  dispute  will  not  be  given,  and  a  statement  will  not  be  made  with  regard  to  the 
Amur. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  Certain  features  possessed  by  the 
river,  such  as  its  length,  might  be  mentioned  in  the  Report. 

M.  TSANG-OU  (China;  speaking  in  French).  ■ —  That  is  unnecessary;  but  I  should 
like  to  see  included  in  the  records  the  following  Statement  which  I  have  drawn  up  on 
the  subject  of  the  difficulties  attendant  upon  the  application  of  the  Convention  to 
navigable  waterways  in  the  north  of  China  : 

This  Statement  has  been  drawn  up  as  a  result  of  the  declaration  of  the  Officers  of  the 
Conference  at  the  meetings  which  took  place  on  April  1st  and  April  7th,  to  the  effect  that 
the  Convention  on  Freedom  of  Transit  is  independent  of  the  Convention  on  International 
Waterways,  and  that  it  would  be  preferable  to  await  a  provisional  agreement  being  arrived 
at  with  regard  to  the  Convention  itself  in  order  to  see  whether  there  are  really  difficulties 
of  application  for  China. 

It  should  be  said,  in  the  first  place,  that  the  Chinese  Delegation,  faithful  to  the  principle 
contained  in  the  general  statement  of  the  Chairman  of  the  Committee  on  Navigable  Water- 
ways, and  moved  by  the  spirit  of  conciliation  which  pervades  the  Conference,  has  always 
maintained  a  very  reserved  attitude  during  the  discussion  of  the  Conventions  on  Navigable 
Waterways  and  on  Freedom  of  Transit,  because  it  understands  that  the  Convention  now  in 
course  of  preparation  is  indeed  that  referred  to  in  Article  338  which  is  to  be  applied  without 
delay  to  the  rivers  international  ised  under  the  Treaty  of  Peace,  and,  further,  in  virtue  of 
Article  23  (e)  of  the  Covenant,  and  according  as  circumstances  may  permit,  to  the  rivers  of 
the  other  countries  of  the  world.  Under  the  terms  of  this  article,  the  Members  of  the  League 
of  Nations  undertook  to  make  provision  to  secure  and  maintain  freedom  of  communications 
and  of  transit  and  equitable  treatment...  The  Chinese  Delegation  has  therefore  desired  to 
avoid  as  far  as  possible  introducing  into  Conventions  of  so  general  a  nature  amendments 
intended  to  cover  particular  cases  arising  out  of  the  extent  of  the  country  and  its  ancient 
traditions,  as  also  out  of  local  economic  conditions.  It  is  for  this  reason  that,  in  its  amend- 
ment (2)  to  the  Convention  on  Navigable  Waterways,  the  Delegation  proposed,  as  a  general 


(1)  See  p.  335. 

(2)  See  p.  48. 


—    308    — 

formula,  that  rivers  to  be  internationalised  should  be  divided  into  two  categories;  it  wished 
in  this  way  to  state  its  opinion  that  the  Convention  would  have  its  full  value  as  a  convention 
when  applied  to  rivers  of  general  concern, — in  particular  the  rivers  expressly  provided  for 
in  the  Treaty  of  Peace, — whilst  it  would  only  have  the  force  of  a  recommendation  for  rivers 
of  common  concern,  such  as  those  of  China. 

If  China  is  represented  at  the  Barcelona  Conference,  it  is  because  she  is  particularly  desi- 
rous of  fulfilling  her  obligations  as  a  Member  of  the  League  of  Nations,  and  also  because  she 
is  fully  alive  to  the  successful  economic  results  which  freedom  of  communications  has  achie- 
ved in  Europe.  Her  intention,  then,  is  to  endeavour  to  establish  at  home  in  conformity 
with  her  policy  of  rapprochement,  the  same  principle  of  freedom  of  international  communica- 
tions in  such  a  manner  that,  whilst  working  for  her  own  economic  development,  she  will  contri- 
bute also  to  the  general  development  of  closer  relations  between  all  the  peoples  of  the 
world.     Such  has  been  the  guiding  principle  of  the  Chinese  Delegation. 

Although  the  final  wording  of  the  text  of  the  Convention  on  Navigable  Waterways  has 
not  yet  been  decided,  the  general  opinion  of  the  various  delegations  has  become  manifest. 
It  therefore  seems  to  the  Chinese  Delegation  advisable  to  point  out  to  the  assembly  certain 
difficulties  which  will  ensue  from  the  adoption  of  this  Convention,  either  if  it  is  applied 
immediately,  or  when  existing  conventions  are  revised;  and  with  this  aim  in  view  the  Chinese 
Delegation  will  quote  as  a  special  ex  ample  the  River  Amur,  which  separates  northern  China 
from  Siberia.  The  Amur  is  well  known  from  the  point  of  view  of  its  importance  for  naviga- 
tion, and  of  the  very  active  commerce  which  takes  place  upon  it;  there  is  therefore  no  need 
to  enter  into  geographical  and  economic  considerations,  either  as  to  the  length  of  its  navi- 
gable course,  or  as  to  its  strategic  importance  as  a  frontier. 

1.  —  Difficulties  arising  from  the  New  Conventions.  ■ —  Under  the  definition  contained  in 
Article  1  of  the  Convention  on  Navigable  Waterways,  and  under  the  terms  of  the  Transit 
Convention,  the  river  becomes  at  the  same  time  both  a  navigable  international  waterway 
and  an  important  transit  route.  Its  present  status  is  that  of  a  waterway  not  only  closed 
to  foreign  flags,  but  forming  a  frontier  between  two  countries;  the  security  of  the  States 
concerned  is  given  priority  over  every  other  consideration,  and  navigation  has  therefore 
been  reserved  exclusively  to  the  Russian  and  Chinese  flags.  This  was  the  dominating  idea 
of  the  Treaty  of  Aigun,  which  was  concluded  in  1858  between  China  and  Russia.  We  are 
here  confronted,  then,  with  the  first  difficulty, — restrictions  upon  navigation,  as  opposed 
to  the  freedom  to  be  granted  in  virtue  of  Articles  2  and  3  of  the  Convention  on  Navigable 
Waterways.  Further  difficulties  arise  from  the  application  of  Article  Ton  the  subject  of  customs 
formalities;  Article  8  concerning  freedom  in  ports  and  the  equality  of  customs  tariffs;  Arti- 
cle 9  dealing  with  works,  and  Article  19  on  jurisdiction.     These  are  only  the  most  striking  cases 

2.  — ■  Difficulties  arising  from  existing  Conventions.  —  Should  China  become  a  High  Con- 
tracting Party,  in  addition  to  the  serious  difficulties  of  application  which  we  have  just  noted, 
two  other  difficulties  present  themselves,  which  are  not  provided  for  by  the  Convention  on 
Navigable  Waterways  :  . 

a)  If  Russia  should  not  become  a  High  Contracting  Party,  what  would  then  happen  as 
regards  the  relations  existing  between  the  two  States? 

b)  If  Russia  should  become  a  High  Contracting  Party,  what  would  be  the  relations  be- 
tween existing  Conventions  and  the  new  Convention  on  Navigable  Waterways,  in  view  of 
the  fact  that  Articles  2  and  3  appear  automatically  to  cancel  all  ex  isting  Conventions,  and 
Articles  9  and  10  to  maintain  them? 

In  view  of  the  complex  questions  raised  in  connection  with  the  River  Amur,  and  in  spite 
of  the  fact  that  the  important  problem  of  developing  international  traffic  between  Europe, 
America  and  Russia  across  China  deserves  special  attention,  it  is  quite  impossible  to  assimi- 
late the  special  conditions  of  this  river  to  those  which  general  European  policy  imposes  on 
such  rivers  as  the  Danube,  the  Rhine  and  other  rivers.  The  Danube  and  the  Amur  cannot 
be  dealt  with  in  the  same  Convention. 

The  Chinese  Delegation,  therefore,  failing  any  alteration  in  our  Convention,  proposes 
that  the  Sub-Committee  should  insert  in  the  Final  Protocol  the  three  following  articles  : — 

1.  All  Chinese  rivers  becoming  international  by  the  definition  contained  in  the 
Conventions  shall  be  classed  in  the  second  category, — that  of  rivers  of  common  con- 
cern; in  this  way  whilst  they  contribute  to  the  improvement  of  international  rela- 
tions, it  may  yet  be  possible  to  maintain  the  regional  policy  with  regard  to  them; 

2.  Until  a  regular  Russian  Government  is  formed  and  recognised  by  China,  and  a 
new  Treaty  of  Commerce  concluded  between  the  two  countries,  these  rivers  shall 
remain  under  the  regime  of  the  status  quo; 

3.  As  regards  the  rivers  which  form  the  frontier  between  China  and  Korea,  and  Ton- 
kin and  Burma,  if  these  Contracting  Powers  express  the  desire,  the  Chinese  Govern- 
ment may  enter  into  negotiations  with  them,  after  the  coming  into  force  of  the  present 
Conventions,  and  may  sign  regional  conventions  in  conformity  with  the  principle  con- 
tained in  the  new  Convention  on  Navigable  Waterways. 

Sir  Louis  KERSHAW  (India).  —  I  believe  the  question  to  be  quite  a  simple  one; 
it  is  exactly  analogous  to  that  of  the  special  article  in  the  Transit,  Convention,  in  which 
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a  general  formula  was  adopted  to  cover  certain  special  cases.  These  were  mentioned 
in  the  Report  (1),  but  the  Report  added  that  other  cases  could  he  covered  by  the 
article  if  two  conditions  were  satisfied  : — 

1.  That  the  geographical  conditions  should  be  identical; 

2.  That  the  States  which  would  be  affected  by  an  exceptional  regime  should  be  in 
agreement  on  the  subject.  1  propose  that  the  same  brief  explanation  should  be 
given  in  the  Report  of  this  Committee. 

The  CHAIRMAN  (speaking  in  French).  —  This  will  be  done. 

M.  Kasama's  Statement  will  be  included  in  the  records  of  the  meeting. 

M.  KASAMA  (Japan;  speaking  in  French).  —  1  should  like  my  original  proposal 
to  be  mentioned  in  the  Report. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  I  will  mention 
the  proposal  which  the  Japanese  Delegation  made,  and  which  it  withdrew  because 
the  text  of  the  article  was  itself  sufficiently  clear. 


ADOPTION  OF  PREAMBLE 

The  CHAIRMAN  (speaking  in  French).  —  We  have  now  to  consider  the  question 
of  the  Preamble,  and  of  the  Additional  Protocol. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
The  provision  which  formed  the  subject  of  the  second  part  of  the  Preamble  has  been 
transferred  to  the  Additional  Protocol.  There  only  remains  for  examination,  there- 
fore, the  first  paragraph  of  the  Preamble,  concerning  which  I  do  not  suppose  there 
will  be  anything  but  unanimity.     It  reads  as  follows  : 

The  High  Contracting  Parties,  being  desirous  of  applying  to  the  waterways  situated 
.  under  their  sovereignty  or  authority  the  principle  of  freedom  of  communications  in  confor- 
mity with  Article  23  (e)  of  the  Covenant  of  the  League  of  Nations,  do  hereby  enact  the  pro- 
visions of  the  present  Convention  concerning  the  regime  of  certain  of  these  waterways  de- 
fined below  in  Article  1  as  being  of  international  concern. 

The  CHAIRMAN  (speaking  in  French).  —  As  there  are  no  objections,  the  text 
is  adopted. 


The  meeting  adjourned  at  9  p.m.  (2). 


(1)  See   Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  208. 

(2)  The  last  part  of  the  meeting  was  devoted  to  the  adoption  of  a  text  concerning  the  Right 
to  a  Flag  of  State?  having  no  Sea-Coast.  Ren  p.  380. 


SEVENTEENTH  MEETING  OF  THE  COMMITTEE 

ON 

NAVIGABLE  WATERWAYS 

(Monday,  April  18th,  1921,  at  12  noon.) 


DISCUSSION  OF   FRENCH   AMENDMENT  TO   ARTICLE   10    —  READING  OF    DRAFT  GENERAL  REPORT 

The  meeting  opened  with  M .  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 
DISCUSSION  OF  FRENCH  AMENDMENT  TO  ARTICLE  10 

The  CHAIRMAN  (speaking  in  French).  ■ —  We  will  first  of  all  very  briefly  consider 
Article  10,  which  we  adopted  in  principle  yesterday.  An  addition  to  this  article  lias 
been  proposed  by  the  French  Delegation,  and  M.  Tsang-Ou  has  reserved  the  right 
to  ask  for  an  explanation  on  the  subject. 

M.  TSANG-OU  (China;  speaking  in  French).  —  This  addition  to  Article  1"  has  a 
general  scope  of  application.  In  China  there  are  certain  special  treaties,  and  Hie  pro- 
vision must  not  be  considered  as  an  extension  of  the  rights  already  in  existence'  in 
our  country  for  the  benefit  of  certain  Powers. 

The  CHAIRMAN  (speaking  in  French).  —  Then  it  is  subject  to  this  reservation 
that  you  accept  the  text? 

M.  TSANG-OU  (China;  speaking  in  French).  —  Yes. 

The  CHAIRMAN  (speaking  in  French).  —  As  the  Committee  is  agreed,  this  text 
is  adopted  as  almost  final. 


READING  OF  DRAFT  GENERAL  REPORT 

M.  MONTARROYOS  (Brazil,   Rapporteur;  speaking  in  French)  read  his  Draft 
Report  to  the  Committee  {See  page  323). 


The  meeting  adjourned  at  1.55  p.m. 


EIGHTEENTH  MEETING  OF  THE  COMMITTEE 


ON 


NAVIGABLE  WATERWAYS 

(Monday,  April  18th,  1921,  at  4  p.m.) 


BEADING  OF    DRAFT  GENERAL   REPORT  (COncl'lded)  -     DISCUSSION   OF  TWO  NEW  ARTICLES  PRO- 
POSED   BY    FRENCH    DELEGATION    (COntd.)    —     REPORT    OF    SUB-COMMITTEE    APPOINTED    TO 
DRAFT  ADDITIONAL  PROTOCOL 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 

READING  OF  DRAFT  GENERAL  REPORT  (Concluded) 

M.   MONTARROYOS  (Brazil,    Rapporteur;   speaking  in  French),  concluded    the 
reading  of  his  Draft  Report. 


The  CHAIRMAN  (speaking  in  French).  —  I  think  that  I  am  voicing  the  wishes 
of  the  Committee  when  I  offer  our  Rapporteur,  M.  Montarroyos,  our  most  sincere 
thanks  for  the  impartial,  accurate  and  complete  manner  in  which  he  has  drawn  up 
the  Report;  we  are  all  willing  to  accept  it. 


DISCUSSION  OF  TWO  NEW   ARTICLES  PROPOSED  BY  FRENCH  DELEGATION 

(Contd.) 

We  have  now  to  consider  the  text  of  the  two  New  Articles  submitted  by  the 
French  Delegation  (1).  Could  General  Mance  give  us  some  information  on  this 
subject? 

Mr.  H.  0.  MANCE  (Great  Britain:  speaking  in  French).  —  I  am  in  a  position  to 
give  you  some  explanation  of  the  two  articles  in  question,  because  I  was  present  this 
morning  at  the  deliberations  of  the  Sub-Committee  which  was  appointed  to  draft 
them.  The  first  paragraph  of  the  first  New  Article  was  adopted  with  an  alteration 
which  consisted  in  changing  the  words  with  regard  to  to  as  far  as  ...  are  concerned. 
After  a  long  discussion,  the  Sub-Committee  agreed  in  recognising  that  the  second 
paragraph  of  this  section  1  was  necessary  in  order  to  complete  the  first  paragraph, 
and  the  following  is  the  text  upon  which  it  agreed  : 

Nevertheless,  the  Contracting  States  undertake  not  to  apply  among  themselves  such  of 
the  provisions  of  the  above-mentioned  treaties,  conventions  and  agreements  as  would  be  in 
conflict  with  the  regulations  contained  in  the  present  Statute. 

Section  2  of  the  same  article  was  adopted  with  the  insertion  of  a  reference  to  sec- 
!  ion  3  of  Article  9  instead  of  section  4  of  Article  9,— a  change  necessitated  by  the  change 
in  that  article  itself.  Moreover,  the  word  Statute  has  been  substituted  for  Convention, 
in  accordance  with  the  general  procedure  adopted  by  the  Conference  during  the  dis- 
cussion on  the  transit  Convention. 


\,i)  Se<>  p.  298. 
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As  regards  t In-  second  New  Article,  the  following  text  was  adopted  by  the  Com- 
mitter : 

//  on  a  waterway  of  international  concern  one  nr  more  of  the  riparian  Stales  do  not 
take  part  in  the  present  Convention,  the  financial  obligations  undertaken  by  each  of  the 
Contracting  Stales  in  virtue  of  Article  9  shall  not  exceed  those  to  which  each  would  have 
been  subject  if  all  the  riparian  States  had  been  Contracting  Parties  to  the  present  Con- 
vention. 

The  most  important  change  is  to  be  found  in  the  second  paragraph  of  section  I 
of  the  first  article.  Perhaps  it  will  be  necessary  to  make  an  addition  in  this  sense 
to  Article  9.     In  any  case  it  will  be  referred  to  the  Drafting  Committee. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  It  is  understood  that  the  first  of  the 
New  Articles  is  to  read  :  existing  treaties,  conventions  and  agreements  and  not  treaties, 
conventions  and  agreements  concluded. 

The  CHAIRMAN  (speaking  in  French).  —  An  agreement  has  twice  been  arrived 
at  in  this  sense. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  It  would  be  best  to  say 
treaties,  conventions  and  agreements  already  in  force. 

M.  HOSTIE  (speaking  in  French).  —  In  order  to  render  the  matter  quite  clear  it 
would  be  sufficient  to  say  treaties,  conventions  and  agreements  already  in  force,  concluded 
by  States... 

M.  TSANG-OU  (China;  speaking  in  French).  ■ —  Old  treaties,  conventions  and 
agreements  apart  from  those  which  are  compatible  with  the  present  convention,  are 
to  be  maintained.  This  article  obviously  does  not  apply  where  there  is  no  freedom  of 
communication. 

M.  WINIARSK1  (Poland;  speaking  in  French).  — 1  do  not  understand  the  meaning 
of  the  reservation  in  the  second  paragraph  of  the  first  of  the  two  New  Articles.  1 
cannot  admit  this  clause  where  two  Contracting  States  of  the  present  Convention 
are  concerned. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  I  think  it  would  be 
well  to  ask  the  Jurists'  Committee  to  give  ussome  explanation  on  this  point  in  plenary 
meeting. 

M.  AVRAM0V1TCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  1  would 
remind  you  that  I  had  occasion,  in  connection  with  another  question,  to  take  part 
in  the  discussion  which  arose  on  this  point.  It  was  thought  that  an  appeal  should  be 
made  to  M.  Alvarez,  who  stated — I  cannot  remember  his  exact  words — that  he  did 
not  know  of  any  kind  of  Convention  which  could  stipulate  in  advance  that  its  terms 
should  remain  in  force  after  it  had  been  denounced,  if  another  Convention  or  contract 
did  not  intervene. 

The  CHAIRMAN  (speaking  in  French).  —  We  will  put  aside  for  a  moment  the 
consideration  of  this  question,  which  appears  to  require  elucidation. 

M.  BARRAIL  (France;  speaking  in  French).  —  I  should  like  to  point  out  to  the 
Committee  that  in  the  two  articles  on  which  we  are  voting,  only  the  second  paragraph 
of  the  first  article  appears  to  me  to  require  discussion,  because  we  are  at  the  present 
moment  without  the  opinion  of  the  legal  experts.  But  there  is  the  section  relating 
to  financial  engagements,  with  regard  to  which  I  think  we  are  all  in  agreement  as 
regards  both  form  and  substance. 

M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  -  As  regards  this 
section  I  wish  to  ask  the  French  Delegate  for  some  information.     1   will  suppose 
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that  one  State  permits  another  State  to  carry  out  certain  works  on  its  territory.  One 
of  the  two  States  denounces  the  Convention.  Is  the  State  which  has  allowed  these 
works  to  be  carried  out  on  its  territory  bound  to  allow  work  to  go  on  even  if  it  denounces 
the  Convention  ?  And  if  the  State  which  denounces  the  Convention  is  the  one  which 
has  undertaken  to  bear  the  cost,  is  it  bound  to  fulfil  its  engagements  until  the  work 
is  completed? 

M.  BARRAIL  (France;  sepaking  in  French).  —  I  think  that  in  drafting  this  text 
M.  Detoeuf  wished  to  make  provision  for  the  case  in  which  works  carried  out  and  not 
paid  for  were  left  as  a  burden  on  the  State  which  wished  to  continue  to  conform  to  the 
Convention,  while  the  other  State  which  had  allowed  the  works  to  be  carried  out 
divested  itself  of  responsibility.  The  State  which  authorised  the  work  should  pay 
for  it. 

M.  FRE1RE  D'ANDRADE  (Portugal;  speaking  in  French).  —  If  the  State  which 
allows  the  work  to  be  carried  out  recognises  the  Convention,  will  the  work  be  stopped 
or  must  it  be  continued? 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  The  jurists  considered 
that  the  financial  aspect  could  not  possibly  be  separated  from  that  of  the  execution 
of  the  work,  and  for  that  reason  they  drafted  a  text  which  deals  with  the  responsibility 
for  extensive  schemes  for  works  on  one  particular  State.  Whatever  happens,  the 
work  will  be  completed,  and  the  mutual  engagement  will  be  carried  out. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Would 
it  not  be  wiser  to  leave  financial  questions  outside  this  Convention?  It  is  not  possible 
to  insert  here  a  clause  which  is  of  such  importance  from  the  financial  point  of  view; 
if  we  enter  upon  this  path,  we  do  not  know  where  we  shall  end.  The  Portuguese 
Delegate  has  asked  two  very  awkward  questions,  to  which  it  seems  difficult  to  find 
a  reply. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  am  in  a  very  peculiar 
position;  I  find  myself  called  upon  to  defend  a  text  to  which  I  do  not  at  all  agree. 
You  will  doubtless  remember  that  the  Swiss  Delegation  has  always  been  opposed  to 
the  principle  laid  down  in  this  Convention  of  the  right  of  a  State  to  require  other 
States  to  share  in  costs  of  upkeep.  I  think,  however,  that,  in  order  to  prevent  the 
discussion  from  wandering,  I  must  in  a  few  words  explain  the  position. 

The  text  submitted  to  you,  which  is  principally  the  work  of  the  French  Delegation, 
bears  upon  two  questions.  The  first  paragraph  of  the  first  of  the  New  Articles  deals 
with  the  question  as  to  how  far  the  present  Convention  modifies  previous  treaties. 
In  the  second  paragraph  the  question  is  raised  as  to  what  extent  the  present  Conven- 
tion is  of  a  public  kind,  that  is  to  say,  to  what  extent  special  treaties  or  agreements 
may  deviate  from  this  Convention.  In  my  view  a  distinction  must  be  made.  The 
aim  of  the  Convention,  as  intended  in  the  Treaty  of  Peace,  is  above  all  to  assure  free- 
dom of  communications.  All  that  is  connected  with  this  freedom —  the  right  to  a 
flag,  equality  of  flags — all  these  terms  which  perpetuate  the  right  of  passage,  of  circu- 
lation, of  transit,  must  be  considered  as  of  a  public  kind.  Moreover,  one  article  of 
the  Convention  explicitly  enacts  more  extensive  liberties  than  are  granted  under  pre- 
sent-day law.  Further,  there  is  the  whole  group  of  inter-State  Conventions,  the 
object  of  which  is  not  to  state  how  freedom  shall  be  exercised,  but  by  what  material 
means  riparian  States  shall  give  the  necessary  facilities  for  navigation. 

The  trulh  is  this,  that  if  States  succeed,  by  means  of  past  or  future  treaties,  in 
instituting  a  measure  of  freedom  for  navigation  equal  to  that  secured  by  the  Conven- 
tion, their  agreements,  if  legitimate,  shall  remain.  This  is  particularly  true  of  the 
terms  of  past  treaties  which  provide  for  the  application  of  other  methods  of  allocat-ng 
costs  of  upkeep  or  improvement  than  those  of  the  general  Convention.  This  question 
was  also  discussed  this  morning  by  the  Committee  of  Jurists,  and  if  there  are  still 
any  doubts  on  the  point  it  would  be  better  for  the  discussion  to  take  place  in  presence 
of  those  who  are  defending  the  principle  of  sharing  the  cost.     Sir  Cecil  Hurst  could 
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explain  the  view  of  the  jurists,  and  if  the  omission  to  these  articles  is  urged,   I  pro- 
pose to  postpone  the  discussion  of  the  question  until  he  has  been  heard. 

M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  —  Another  question 
has  been  raised  by  the  first  of  the  two  New  Articles.  In  our  colony  of  Zambesi  a  treaty 
exists  enacting  that  the  river  shall  be  open  to  international  navigation,  and  that  the 
railways  and  roads  which  supplement  the  river  (when  passing  rapids,  for  example) 
shall  be  considered  as  part  of  the  river  itself.  I  therefore  ask  whether,  should  the 
Convention  be  adopted,  this  navigation  treaty  will  be  affected  as  regards  roads  and 
railways. 

The  CHAIRMAN  (speaking  in  French).  —  This  question  will  be  answered  later. 

M.  WALTER  (Hungary;  speaking  in  French).  —  I  should  like  the  following  state- 
ment to  be  entered  in  the  records.  1  do  not  think  that  the  object  of  the  Convention 
is  to  fix  terms  more  onerous  than  those  of  the  Treaty  of  Peace. 

It  is  clearly  understood  that  the  provisions  of  the  present  statute  shall  not  impose  upon 
Hungary  obligations  more  onerous  than  those  laid  down  by  the  Treaty  of  Trianon  in  connec- 
tion with  articles  332  and  337  of  the  Treaty  of  Versailles. 

Mr.  H.  O.  MANCE  (Great  Britain;  speaking  in  French).  —  You  are  safeguarded 
against  any  unreasonable  stipulation. 

The  CHAIRMAN  (speaking  in  French).  —  This  Draft  Convention  is  a  general 
statute  for  navigable  waterways  which  should  apply  to  every  country.  If  therefore 
the  provisions  which  we  draw  up  happen  to  impose  on  any  particular  country  more 
onerous  obligations  than  those  of  the  Treaty  of  Versailles,  Trianon  or  any  other  treaty, 
such  obligations  would  have  to  be  fulfilled  by  the  country  in  question. 

M.  WALTER  (Hungary;  speaking  in  French).  —  I  simply  ask  for  this  statement 
to  be  inserted  in  the  Report. 

Mr.  H.  O.  MANCE  (Great  Britain;  speaking  in  French).  —  It  would  be  better  to 
insert  it  in  the  records  of  the  meeting. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  — We  cannot  refuse  to 
have  it  inserted  in  the  records. 

The  CHAIRMAN  (speaking  in  French).  —  I  will  put  to  the  vote  the  question  of 
entering  the  Hungarian  statement  in  the  records. 

This  was  agreed. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Should  the  first  of  the  New  Articles 
proposed  by  the  French  Delegation  be  adopted,  without  calling  in  question  the  prin- 
ciple of  the  article,  I  should  like  to  make  the  following  reservation  : 

Section  1,  paragraph  1,  should  not  be  interpreted  as  in  any  way  extending  the 
special  rights  enjoyed  by  certain  Treaty  Powers  in  virtue  of  existing  treaties  concerning 
navigable  waterways  and  ports. 

Paragraph  2  should  only  apply  to  ports  or  waterways  which  are  already  open  to 
international  commerce. 

The  CHAIRMAN  (speaking  in  Frenoh).  —  This  statement  might  be  inserted  in 
the  records. 

M.  TSANG-OU  (China;  speaking  in  French).  —  Or  in  the  Report. 

M.  BARRAIL  (France;  speaking  in  Frenoh).  —  In  the  records.  The  jurists  must 
be  consulted. 
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M.  TSANG-OU  (China;  speaking  in  French).  —  When  the  question  is  submitted 
to  them,  my  reservations  must  also  be  brought  to  their  notice. 

The  CHAIRMAN  (speaking  in  French).  —  It  is  decided  to  insert  these  reservations 
in  the  records.  As  M.  d'Andrade  has  asked  for  an  explanation,  I  ask  M.  Hostie  to 
be  so  good  as  to  reply. 

M.  HOSTIE  (speaking  in  French).  —  If  I  have  understood  aright,  the  question 
was  as  follows  :  Does  the  definition  of  Article  1  have  the  effect  of  altering  the  inter- 
national regime  of  railways  which  run  alongside  certain  waterways  not  naturally  acces- 
sible from  the  sea? 

M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  —  A  Convention 
exists  for  the  Zambesi,  in  virtue  of  which  the  roads  and  railways  flanking  the  river 
and  supplementing  navigation  where  sandbanks  or  rapids  exists,  are  considered  as 
part  of  the  river  itself.  We  are  thus  obliged  to  allow  to  pass  along  these  roads  or 
railways  all  goods  proceeding  by  the  river,  in  the  transport  of  which  recourse  has  to 
be  made  to  another  route.  This  is  contrary  to  paragraph  (a)  of  the  article  on  defi- 
nition. I  ask  therefore  whether  this  obligation  would  be  removed  it  the  Convention 
were  adopted. 

M.  HOSTIE  (speaking  in  French).  —  The  reply  is  in  the  negative. 

Mr.  H.  0.  MANCE  (Great  Britain:  speaking  in  French).  —  Because  these  stipula- 
tions are  not  in  conflict  with  the  regulations  of  the  present  statute. 

M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  —  The  paragraph  to 
which  I  have  referred  states  that  transhipment  shall  take  place  only  from  vessel  to 
vessel. 

M.  HOSTIE  (speaking  in  French).  —  The  whole  object  of  Article  1  is  to  define 
the  scope  of  the  articles  which  follow.  Consequently  everything  connected  with  parts 
of  waterways  or  even  routes  not  included  in  the  definition  remains  under  the  sway 
of  existing  conventions  and  treaties.  Moreover,  even  apart  from  this  interpretation 
of  the  words  in  conflict  with,  there  is  still  Article  17,  which  maintains  greater  facilities. 
For  this  double  reason,  therefore,  the  reply  is  in  the  negative. 

M.  FREIRE  D'ANDRADE  (Portugal;  speaking  in  French).  —  I  wished  to  be 
enlightened  because  transit  in  our  colony  is  absolutely  free. 

The  CHAIRMAN  (speaking  in  French).  —  The  question  has  been  exhausted. 
We  can  now  take  a  decision  on  the  first  of  the  New  Articles  proposed  by  the  French 
Delegation. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  We  have  considered 
the  question,  and  we  understand  the  principle  of  it;  we  can  reserve  consideration  of 
it  until  the  text  drawn  up  by  the  Jurists'  Committee  is  communicated  to  us  in  plenary 
meeting. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  In  fact, 
we  can  reserve  the  question. 

The  CHAIRMAN  (speaking  in  French).  —  Does  the  Committee  agree  to  consider 
this  question  in  plenary  Conference  when  we  have  a  text  before  us? 

We  have  now  to  examine  the  second  of  the  New  Articles  proposed  by  the  French 
Delegation.     I  will  ask  General  Mance  to  be  so  good  as  to  read  it. 

M.  BARRAIL  (France;  speaking  in  French).  —  I  think  that  a  vote  might  be  taken 
on  this  article. 
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Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  The  text  which  I  am 
about  to  read  was  adopted  by  the  Sub-Committee  at  its  meeting  yesterday,  and  has 
been  referred  to  the  Committee  of  Jurists.     It  reads  as  follows  : — 

If  on  a  waterway  of  international  concern  one  or  more  of  the  riparian  States  do  not  take 
part  in  the  present  Convention,  the  financial  obligations  undertaken  by  each  of  the  Contract- 
ing States  in  virtue  of  Article  9  of  the  present  Convention  shall  not  exceed  those  to  which 
they  would  have  been  subject  if  all  the  riparian  States  had  been  Contracting  Parties  to  the 
present  Convention. 

M.  BARRA1L  (France;  speaking  in  French).  —  The  French  Delegation  accepts 
the  modification  proposed  by  General  Mance  and  by  the  Sub-Committee. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  ■ —  The  Swiss  Delegation 
also  accepts  it. 

THE  CHAIRMAN  (speaking  in  French).  —  I  will  put  this  article  to  the  vote. 
The  article  was  adopted. 


REPORT  OF  SUB  COMMITTEE  APPOINTED  TO  DRAFT  ADDITIONAL  PROTOCOL 

The  CHAIRMAN  (speaking  in  French).  —  We  will  now  consider  the  Draft  Addi- 
tional Protocol. 

DRAFT    ADDITIONAL  PROTOCOL 

The  States  signatories  of  the  Convention  on  the  International  Regime  of  Navigable 
Waterways,   signed  at  Barcelona  on  ,  whose  duly  authorised  representatives 

have  affixed  their  signatures  to  the  present  Protocol,  hereby  declare  that,  in  addition  to  the 
Freedom  of  Communications  which  they  have  conceded  by  virtue  of  the  Convention  on 
Navigable  Waterways  considered  as  of  international  concern,  they  further  concede,  on  con- 
dition of  reciprocity,  without  prejudice  to  their  rights  of  sovereignty,  and  in  time  of  peace, 

(a)  on  all  navigable  waterways, 

(b)  on  all  naturally  navigable  waterways, 

which  are  placed  under  their  sovereignty  or  authority,  and  which,  not  being  considered 
as  of  international  concern,  are  accessible  to  ordinary  commercial  navigation  to  and  from 
the  sea,  and  also  in  all  the  ports  situated  on  these  waterways,  perfect  equality  of  treatment 
for  the  subjects,  property  and  flags  of  any  State  signatory  of  the  said  Convention  as  regards  the 
transport  of  imports  and  exports  without  transhipment. 

At  the  time  of  signing,  the  signatories  must  declare  whether  they  accept  the  obligation 
to  the  full  extent  indicated  under  paragraph  (a)  above,  or  only  to  the  more  limited  extent 
defined  by  paragraph  (b). 

It  is  understood  that  States  which  have  accepted  paragraph  (a)  are  not  bound  as  regards 
those  which  have  accepted  paragraph  (b),  except  under  the  conditions  resulting  from  the 
latter  paragraph. 

It  is  also  understood  that  those  States  which  possess  a  large  number  of  ports  (situated 
on  navigable  waterways)  which  have  hitherto  remained  closed  to  international  commerce, 
may,  at  the  time  of  the  signing  of  the  present  Protocol,  exclude  from  its  application  one  or 
more  of  the  navigable  waterways  referred  to  above. 

The  present  Protocol,  the  French  and  English  texts  of  which  shall  be  authentic,  shall 
be  ratified.  Each  Power  shall  send  its  ratification  to  the  Secretary-General  of  the  League 
of  Nations,  who  shall  cause  notice  of  such  ratification  to  be  given  to  all  the  other  signatory 
Powers;  these  ratifications  shall  be  deposited  in  the  archives  of  the  Secretariat  of  the  League 
of  Nations. 

The  present  Protocol  shall  remain  open  for  the  signature  or  adherence  of  the  States  which 
have  signed  the  above-mentioned  Convention  or  have  given  their  adherence  to  it. 

It  shall  come  into  force  after  the  Secretary-General  of  the  League  of  Nations  has  received 
the  ratification  of  two  States,  provided,  however,  that  the  said  Convention  has  come  into 
force  by  that.  time. 

It  may  be  denounced  at  any  time  after  the  expiration  of  a  period  of  two  years  dating 
from  the  time  of  its  coming  into  force.  The  denunciation  shall  not  take  effect  until  one  year 
after  it  has  been  received  by  the  Secretary-General  of  the  League  of  Nations.  A  denuncia- 
tion of  the  Convention  on  the  International  Regime  of  Waterways  of  International  Concern 
shall  be  considered  as  including  a  denunciation  of  the  present  Protocol. 

Done  at  Barcelona... 
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M.  KRBEC  (Gzecho-Slovakia;  speaking  in  French).  —  I  should  like  to  put  a  ques- 
tion. In  one  of  the  last  meetings  the  Italian  Delegate  made  a  remark  in  connection 
with  equality  of  treatment  as  regards  dues  on  national  waterways.  I  should  like  to 
know  whether  there  will  result  from  this  Protocol  an  engagement  to  accord  equality 
of  treatment  in  respect  of  this  question  of  dues. 

M.  LELY  (Netherlands;  speaking  in  French).  —  Undoubtedly. 

The  CHAIRMAN  (speaking  in  French).  —  I  shall  be  very  glad  if  the  Committee 
would  accept  this  Protocol;  it  is  the  result  of  work  in  which  delegates  from  Asia, 
South  America  and  Europe  have  taken  part.  It  therefore  represents,  as  it  were,  a 
world-wide  opinion. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  did  not  wish  to  speak 
in  connection  with  this  Protocol,  but  I  cannot  help  saying  that  this  question  was 
aot  on  the  agenda  of  our  work.  Before  coming  here  we  asked  our  Governments  for 
instructions  regarding  the  questions  on  the  agenda.  We  have  not  been  able  either 
to  ask  for  or  receive  them  on  questions  such  as  these. 

The  CHAIRMAN  (speaking  in  French).  —  My  reply  is  that  it  is  perfectly  logical 
for  this  question  to  come  within  the  sphere  of  the  Convention.  It  is  a  very  small 
affair, — a  fraction  of  the  Preamble. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  wish  to  state  that  I  am 
not  empowered  to  accept  this  text. 

The  CHAIRMAN  (speaking  in  French).  —  I  assure  the  Committee  that  it  has 
full  powers  to  deliberate  on  this  Draft,  which,  1  repeat,  is  only  a  fraction  of  the  old 
Preamble.  We  are  perfectly  entitled  to  give  our  opinion;  we  have  nothing  to  fear  on 
this  point. 

M.  LELY  (Netherlands;  speaking  in  French).  —  As  the  Chairman  has  said,  the 
question  before  us  at  this  moment  is  only  part  of  the  old  Preamble.  There  is,  however, 
one  difference, — the  Preamble  was  intended  for  signature  by  all  the  signatories  of 
the  Convention,  whereas  acceptance  of  the  Protocol  submitted  to  you  is  optional. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  Will  our  vote  simply  mean 
that  we  agree  that  a  draft  protocol  should  be  submitted  to  the  Conference,  or  is  the 
actual  question  of  signing  the  Convention  prejudged  thereby? 

The  CHAIRMAN  (speaking  in  French).  —  The  two  things  are  quite  independent; 
I  may  give  you  a  formal  assurance  of  that.  I  think  that  the  members  of  the  Com- 
mittee have  given  the  matter  sufficient  reflection.  I  therefore  ask  them  now,  before 
entering  the  plenary  Conference,  to  take  a  decision — of  course  of  a  provisional  nature — 
on  this  Draft  Additional  Protocol. 

The  Draft  Additional  Protocol  was  adopted  by  16  totes  to  1,  with  7  abstentions  (2). 


As  the  Conference  is  now  about  to  deliberate  on  the  Additional  Protocol,  I  pro- 
pose that  M.  Lely  should  become  a  kind  of  rapporteur  to  the  plenary  Conference,  in 
order  to  bring  to  its  notice  the  document  which  he  has  read  to  us.  The  purport  of 
our  agreement  will  thus  be  placed  in  a  still  clearer  light.     I  am  happy  to  be  able  to 


(1)  See  p.  363. 

(2)  The  Committee  then  proceeded  to  adopt  the  Report  on  the  Declaration  on  the  Right  to  a 
Flag  of  States  having  no  Sea-coast  (see  p.  383). 
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state  that  the  labours  of  the  Committee  on  Navigable  Waterways  and  Ports  arc  at 
last  terminated.  I  am  convinced  that  optimism  is  a  great  power.  You  will  remember 
that  when  I  read  my  statement  to  the  meeting  on  March  22nd,  a  certain  pessimism  was 
manifested  by  some  of  our  colleagues.  A  month  has  now  passed,  with  long  and  labo- 
rious— sometimes  even  painful — days  and  nights.  I  know  that  certain  delegations 
even  began  to  despair  of  the  work  which  we  were  accomplishing,  and  which  I  may 
say  is  destined  to  be  historic.  For  my  own  part,  I  preserved  my  optimism  throughout 
this  wave  of  pessimism,  because  I  had  an  unshakable  faith  in  the  wisdom  of  the  forty 
and  more  nations  here  assembled.  Great  therefore  is  my  joy  in  realising  that  wo 
may  now  appear  with  our  heads  high  before  the  plenary  Conference,  which  I  am 
convinced  will  ratify  our  work,  and  we  shall  thus  have  justified  the  confidence  which 
the  League  of  Nations  placed  in  us.  The  work  at  Barcelona  will  not  have  been  in 
vain,  and  we  may  offer  each  other  mutual  congratulations. 

Once  more,  gentlemen,  I  wish  to  thank  you  all  from  the  bottom  of  my  heart  for 
the  goodwill  and  the  great  tolerance  with  which  you  have  helped  me  in  my  toilsome 
and  difficult  task,  which  is  today  so  happily  completed. 

M.  LASSALA  (Spain;  speaking  in  French).  —  I  think  that  1  am  voicing  the  senti- 
ments of  all  the  delegations,  and  particularly  of  the  Spanish  Delegation,  in  expressing 
to  the  Chairman  our  gratitude  for  the  able  and  impartial  manner  in  which  he  has 
directed  our  labours.  It  is  thanks  to  him  that  we  have  been  able  to  complete  this, 
the  most  delicate  and  difficult  task  of  our  Conference — the  Convention  on  Navigable 
Waterways. 

The  meeting  rose  at  6.15  p.m. 
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REPORT  OF  COMMITTEE  ON  NAVIGABLE  WATERWAYS  —  ADOPTION  OF  ARTICLES  1  TO  3  AND  5  TO  V 

The  meeting  opened  with  M.  Hanotaux,  President,  in  the  Chair  (1). 

REPORT  OF  COMMITTEE  ON  NAVIGABLE  WATERWAYS 

The  PRESIDENT  (speaking  in  French).  —  After  the  great  efforts  which  the  Com- 
mittee on  Navigable  Waterways  has  made,  I  beg  the  Conference  to  take  into  consid- 
eration all  the  work  that  has  already  been  done  and  to  make  the  discussions  here  in 
Plenary  Session  as  short  as  possible,  in  order  that  we  may  as  soon  as  possible  achieve 
the  result  which  we  all  desire.  I  should  also  prefer  such  speeches  as  are  necessary 
to  be  made  by  heads  of  delegations.  We  shall  thus  more  quickly  be  able  to  crown 
the  efforts  of  the  Committee,  of  its  Chairman,  who  has  given  himself  heart  and  soul  to 
the  work  entrusted  to  him,  and  of  the  Rapporteur,  who  will  submit  to  you  the  results 
of  the  prodigious  labours  which  have  been  accomplished.  We  desire  to  express  our 
thanks  alike  to  the  President,  to  the  Rapporteur  and  to  the  Committee. 

M.  MONTARROYOS  (Brazil),  Rapporteur;  speaking  in  French).  —  Gentlemen, 
I  must  apologise  for  having  kept  you  waiting  and  for  not  being  able,  at  this  moment, 
to  submit  a  more  carefully  prepared  Report. 

The  Committee  appointed  by  the  General  Conference  on  Communications  and 
Transit  to  prepare  a  Draft  Convention  on  the  International  Regime  of  Navigable 
Waterways  met  at  Barcelona  on  March  30th,  in  the  Palace  of  the  Mancomunidad 
of  Catalonia.  When  this  Committee  was  given  its  instructions,  it  was  also  supplied 
with  a  programme  of  work  drawn  up  in  advance.  It  was  to  follow  the  general  course 
marked  out  for  it  by  the  Draft  contained  in  the  Green  Book,  but  at  the  same  time  it 
was  to  be  guided  by  the  ideas  which  had  been  expressed  by  the  various  delegations 
during  the  debates  which  took  place  in  the  plenary  session  of  the  Conference  on  March 
23rd  and  24th.  The  Committee  has  consistently  adhered  to  this  dual  programme,  and 
its  labours  have  produced  a  result  which  I  think  we  may  regard  as  satisfactory. 

These  were  the  labours  upon  which  I  had  to  report.  In  order  to  assist  me  in  the 
task  which  it  had  entrusted  to  me,  the  Committee  was  good  enough,  at  my  request, 
to  appoint  as  Assistant- Rapporteur  our  distinguished  colleague,  M.  Detceuf.  Thanks 
to  the  valuable  assistance  which  he  gave  me,  the  Report  was  rapidly  completed,  in  fact 
almost  as  soon  as  the  debates  in  Committee. 

As  regards  the  method  adopted  in  drawing  up  this  statement,  1  thought  that  the 
best  plan  would  be  to  indicate,  following  the  numerical  sequence  of  the  articles,  the 
most  important  opinions  which  were  expressed  and  the  declarations  or  interpretations 
which  were  put  forward  during  the  debates,  and  which  induced  the  Committee  to  change, 
to  modify,  or  to  define  more  clearly  the  provisions  of  the  Green  Book.  This  method 
will  also  enable  you  to  appreciate  more  easily  the  lofty  and  conciliatory  spirit  which 


(1)  From  this  meeting  onwards,  the  text  used  as  the  basis  of  discussion  is  that  of  section  VI  of 
Part  IV  of  this  volume  (Text  of  the  Statute  drafted  by  the  Drafting  Committee  based  on  the  text  prepared 
by  the  Committee  on  Navigable  Waterways,  and  submitted  to  the  Conference) . 
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inspired  the  Committee,  and  which  characterises  the  Draft  Convention  which  it  now 
submits  to  the  Conference. 

Preamble.  —  The  Preamble,  which  is  an  integral  part  of  the  Convention  and  which, 
in  point  of  law,  is  inseparable  from  it,  states  the  problems  of  which  this  Convention, 
taken  as  a  whole,  provides  a  solution  adapted  to  the  present  needs  of  the  world.  It 
will  be  seen  at  once  that  the  problem  is  to  apply  to  navigable  waterways  a  regime 
which  will  be  most  favourable  for  the  expansion  of  international  activity  and  the 
development  of  good  relations  between  peoples.  The  Preamble,  therefore,  which  is 
based  on  Article  23  of  the  Covenant  of  Versailles,  lays  down  as  the  key-note  of  the 
Draft  Convention  the  principle  of  freedom  of  communication  on  navigable  water- 
ways. 

The  wording  of  the  Preamble  proposed  by  the  Committee  differs  from  that  of  the 
Green  Book  in  two  essential  points,  as  follows  : — 

1.  You  will  observe,  in  the  first  place,  that  the  present  text  omits  the  second  para- 
graph of  the  original  text.  Let  me  say  at  once  that  this  omission  in  no  way  implies 
a  step  backward  in  the  path  of  freedom;  the  paragraph  which  has  been  omitted, 
and  which  only  expressed  a  recommendation  to  extend  the  scope  of  the  principle  of 
freedom  of  communications,  is  replaced  by  a  protocol  forming  an  annex  to  the  Conven- 
tion; as  a  result  of  this  the  object  of  the  recommendation  may  be  transformed  at  once 
into  a  practical  reality  for  the  nations  which  are  in  favour  of  it. 

This  Protocol  is,  moreover,  the  affirmation  of  a  principle.  Adherence  to  it  is  volun- 
tary; it  thus  aims  at  reconciling  aspirations  for  progress  with  considerations  of  prudence. 
This  is  a  wise  method  of  preventing  progress  from  deviating  from  the  true  path,  and 
at  the  same  time  preventing  prudence  from  exercising  too  much  restraint  upon  pro- 
gress. Moreover,  the  Protocol  serves  another  purpose, — that  of  showing,  in  its  full 
amplitude,  the  nature  of  the  problem  confronting  us.  In  other  words,  it  shows  us 
that  we  shall  not  have  arrived  at  the  goal  of  our  endeavours  until  all  navigable  water- 
ways are  open  to  the  flags  of  all  nations.  It  was  this  that  the  Brazilian  Delegation 
pointed  out  when  it  defined  the  basis  of  the  principle  of  freedom  of  navigation.  Accord- 
ing to  the  Brazilian  view,  which,  in  this  domain,  is  opposed  to  the  idea  of  servitude, 
freedom  of  navigation  on  rivers  is  merely  a  result  of  the  fact  that  every  navigable  river 
must  be  regarded  as  the  natural  prolongation  of  the  free  ocean  highway.  It  is  under- 
stood that  such  an  idea  does  not  exclude  the  maintenance  of  the  prerogatives  of  national 
sovereignty  over  such  rivers;  this  sovereignty  continues  to  be  exercised  in  the  same 
way  as  over  all  territorial  waters.  This  short  survey  of  the  ideas  set  forth  by  the 
Brazilian  representative  in  his  speech  at  the  plenary  session  of  March  23rd  (1)  will 
suffice  to  show  the  significance  of  the  Protocol  which  the  Committee  proposes  to  add 
as  an  annex  to  the  Draft  Convention. 

2.  The  other  difference  between  the  old  and  the  new  texts  of  the  Preamble  is  due 
to  the  substitution  in  the  first  paragraph  of  the  words  waterways  defined  an  oj  interna- 
tional concern  for  the  words  waterwaxjs  defined  as  international.  This  amendment 
was  adopted  as  a  result  of  a  proposal  by  the  Brazilian  Delegation, — the  only  amend- 
ment, incidentally,  which  it  proposed  during  the  debates  (2).  It  was  only  a 
question  of  reverting  to  the  wording  which  the  Green  Book  Commission  had  em- 
ployed in  its  original  text,  with  the  object  of  bringing  out  the  fact  that  a  recog- 
nition of  the  international  importance  of  a  waterway  in  no  way  implies  the  interna- 
tionalisation  of  its  administration,  but  simply — in  the  absence  of  any  special  provision 
for  a  particular  waterway — the  recognition  of  definite  international  obligations  with 
regard  to  its  use.  The  Brazilian  Delegation  adhered  to  this  point  of  view,  supporting 
it  by  a  number  of  other  arguments  which  it  considered  decisive,  and,  finally,  submitt 
ted  the  amendment. 

Beginning  with  the  Preamble,  this  amendment  lays  down  the  two  basic  conditions 
for  the  equitable  application  of  the  principle  of  freedom  of  communications  on 
waterways, — namely,  to  guarantee,  in  all  circumstances,  both  freedom  of  international 
navigation,  and  also  the  free  expression  of  national  sovereignty.     It  is  understood  that 


(1)  See  p.  25. 

(2)  See  footnote  p.  58. 
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the  formula  freedom  of  navigation,  as  used  here,  includes  all  the  natural  and  indispen- 
sable factors  of  that  freedom,  such  as  equality  of  treatment  for  different  flags,  and 
continuity  of  transport. 

As  regards  the  expression  sovereignty,  everyone  knows  how  it  is  interpreted  in 
practice;  it  is  sufficient  for  us  to  note,  among  its  various  attributes,  the  rights  of  juris- 
diction and  police  which  are  exercised  by  a  State  over  its  rivers.  Unless  we  can  recon- 
cile these  two  conditions, — freedom  of  international  navigation  and  respect  for  national 
sovereignty, —  it  will  be  impossible  to  reach  an  agreement  between  the  nations  to  insti- 
tute the  regime  which  we  have  in  view,  and  which  is  required  to  meet  their  own 
needs  on  navigable  waterways.  If  we  had  called  these  waterways  international,  whereas 
they  do  not  lose  their  national  character  as  a  result  of  their  being  open  to  all  flags, 
we  should  have  appeared  to  neglect  the  rights  of  sovereignty  of  the  State  over  the 
integral  parts  of  its  territory  which  these  rivers  represent.  That  would  have  been 
a  cause  of  serious  misunderstanding.  We  therefore  chose  the  more  correct  title  of 
waterways  of  international  concern,  in  place  of  the  ambiguous  appellation  international 
waterways. 

The  care  thus  taken  in  regard  to  form  serves  all  the  more  to  overcome  a  difficulty 
of  principle,  because  throughout  the  text  of  the  Draft  Convention,  in  every  article, 
account  has  to  be  taken  of  the  respective  interests  sometimes  in  conflict  of  freedom 
of  navigation  and  the  sovereignty  of  the  State.  At  every  step  these  interests  have 
to  be  reconciled,  and  this  is  never  impossible  so  long  as  we  do  not  allow  ourselves 
to  be  governed  by  ideas  which  are  too  absolute.  Hence  the  vital  importance  of 
eliminating  from  the  text  of  the  Draft  whatever  is  not  inspired  by  a  spirit  of  concil- 
iation. It  was  with  these  considerations  in  view  that  the  Brazilian  Delegation  sub- 
mitted its  amendment,  and  it  was  unanimously  accepted.  Such  is  the  true  significa- 
tion of  the  Preamble  as  finally  adopted  for  the  Draft  Convention. 

We  must  here  point  out  that  the  expression  authority  whenever  it  follows  the  word 
sovereignty  applies,  as  was  laid  down  in  the  Green  Book  (1),  to  every  case  (suze- 
rainty, protectorate,  mandate,  etc.)  where  the  State  responsible  for  the  carrying  out  of  the 
Convention  does  not  possess  sovereignty  over  the  territory  across  which  the  transit  takes 
place.  It  has  been  found  impossible  to  determine  in  advance,  in  every  case,  upon 
which  of  the  signatory  States  the  responsibility  will  devolve;  any  difficulties  that  may  arise 
can  be  solved  individually.  The  State  responsible  for  a  measure  is  the  State  which  actually 
possesses  the  means  either  to  bring  about  or  to  prevent  its  application.  Where,  for  example, 
sovereignty  and  authority  are  apportioned  between  different  States,  as  a  result  of  "settle- 
ments", which  would  imply  such  a  division  of  authority,  it  would  be  for  the  States  con- 
cerned to  agree  amonq  themselves  as  to  the  application  of  the  present  Convention. 

Article  1.  —  Definition.  —  The  definition  of  navigable  waterways  of  international 
concern  was  found  most  difficult  to  determine.  All  the  argument  which  had  taken 
place  when  the  Green  Book  was  being  drawn  up  was  re-opened  during  the  sittings 
of  the  Committee.  The  problem  was  to  find  a  formula  to  include  all  waterways  which, 
in  spite  of  their  differing  characteristics,  have  this  much  in  common,  that  they  are  of 
international  concern.  Here  we  were  confronted  with  two  alternative  proposals — the 
same,  it  may  be  said,  which  had  divided  the  Commission  of  Enquiry — a  proposal  for  a 
general  definition,  in  the  true  sense  of  the  word,  and  a  proposal  for  enumeration.  The 
first  method  consisted  in  finding  a  comprehensive  formula  which  would  express  all  the 
common  features  and  characteristics  of  a  waterway  of  international  concern.  The 
second  method  was  put  forward  in  two  forms, — the  first,  that  of  drawing  up  a  list  of  water- 
ways to  which  the  international  regime  could  be  applied;  the  second,  that  of  grouping 
these  waterways  in  a  limited  number  of  categories.  The  latter  method  was  advocated 
by  M.  Alvarez,  the  Chilian  Delegate,  and  was  supported  by  the  Chinese  Delegation. 
It  recommended  a  classification  in  three  groups,  which  were  to  consist  firstly,  of 
waterways  of  general  concern,  namely  those  under  international  Commissions;  secon- 
dly, of  waterways  of  less  general  concern  and  only  subject  to  the  sovereignty  of  the  ripa- 
rian States;  and,  finally,  of  waterways  of  individual  concern.  Both  the  systems  based 
upon  these  two  main  points  of  view  possess  advantages  and  disadvantages,  and  it 


(1)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  286. 
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would  be  impossible,  a  priori,  to  strike  a  balance  between  them  with  a  view  to  select- 
ing one  of  them.  If  we  adopted  the  method  of  a  general  definition,  we  might  work 
out,  on  this  basis,  certain  general  principles,  but  these  might  be  found  in  practice  not 
to  be  applicable  to  all  waterways  of  international  concern.  On  the  other  hand,  if  W6 
adopted  the  system  of  enumeration,  we  should  have  such  a  multiplicity  of  individual 
cases  that  it  would  be  difficult  to  draw  up  general  clauses,  as  is  desirable  in  a  Conven- 
tion of  the  kind  we  are  considering.  These  considerations  perplexed  our  minds  and 
threatened  to  render  our  differences  more  acute. 

The  Committee  then  decided  to  appoint  a  Sub-Committee  in  order  to  find  the  best 
solution,  taking  into  account  the  discussions  which  had  taken  place  in  Committee. 
The  Sub-Committee  worked,  from  the  outset,  from  the  point  of  view  of  what  was  prac- 
ticable, and  proceeded  by  the  methods  best  calculated  to  lead  to  a  satisfactory 
result.  On  the  one  hand,  working  by  the  method  of  elimination,  it  endeavoured  to 
determine  the  differences  between  navigable  waterways  arising  from  the  application 
of  certain  provisions  which  the  articles  under  consideration  must  inevitably  contain. 
On  the  other  hand,  it  endeavoured  to  deduce  from  the  actual  circumstances 
technical  factors  which  should  be  both  exact  and  comprehensive  enough  to  enable 
a  definition  to  be  formed.  The  Sub-Committee  thus  adopted  the  method  which  was 
most  likely  to  lead  to  a  result.  As  a  result  of  discussion,  it  decided  to  favour  a  general 
definition,  instituting,  however,  a  special  category  of  navigable  waterways  which 
would  be  subject  to  a  particular  regime.  The  definition  adopted  by  the  Sub-Committee 
is  based,  then,  on  conditions  of  a  technical  order  which  characterise  those  navigable 
waterways  which  are  suitable  for  economic  exploitation  in  international  interests. 
We  thus  see  that  the  divergence  between  the  two  views  became  became  less  marked, 
although  that  in  favour  of  definition  was  accepted  in  its  entirety,  whilst  that  in  favour 
of  enumeration  underwent  a  complete  change,  the  enumeration  being  reduced  to  two 
single  categories,  as  is  shown  in  Article  la. 

On  this  subject  it  now  only  remains  for  us  to  explain  the  sense  of  the  phrase  to  and 
from  the  sea  contained  in  the  first  paragraph.  This  means  that  the  navigable  water- 
way is,  or  may  be,  used  for  the  transport  of  passengers  and  goods  not  only  to  the  sea 
from  the  point  furthest  from  the  sea  attained  by  navigation,  but  also  in  the  opposite 
direction. 

Article  1. — Sub-heading  a.  — ■  Details  were  requested,  in  particular  by  the  Portuguese 
Delegation,  on  the  subject  of  the  word  transhipment,  which  appears  in  Sub-heading  a 
of  Article  1.  It  was  determined  that  this  word  referred  to  the  passage  of  goods  from 
one  ship  to  another  direct,  without  it  being  necessary  to  leave  the  waterway  in  order  to 
carry  out  the  operation.  It  is  clear  that  this  definition  does  not  include  transhipment 
which  might  be  necessary  where  there  are  rapids  or  any  other  obstacles,  the  words  course, 
naturally  navigable  being  amply  sufficient  to  prevent  any  mistakes  on  this  point. 

Sub-heading  b.  —  The  Committee,  by  introducing  the  words  by  reason  of  its  natu- 
ral conditions  in  Sub-heading  b,  had  no  intention  of  reversing  the  principle  of  the  Green 
Book,  expressed  by  the  words  naturally  navigable.  It  only  intended  to  define  them  in 
such  a  way  that  in  no  case  could  rivers  which  are  only  rendered  navigable  by  genuine 
improvements  be  considered  as  included  in  this  definition.  For  if  the  theory  is 
allowed  that  a  river  common  to  several  countries,  and  rendered  navigable  by  costly 
improvements,  becomes  international  on  this  account  alone,  the  result  would  be  to  dis- 
courage the  participating  States  from  undertaking  such  improvements,  and  this 
would  be  directly  opposed  to  the  general  interest. 

Sub-heading  c.  —  With  regard  to  Sub-heading  c,  the  Japanese  Delegate  proposed 
an  amendment  which  would  have  the  result  of  making  all  the  tributaries  of  an  inter- 
national river  come  under  the  international  regime.  The  Austrian  Delegation  suppor- 
ted this  proposal.  After  having  obtained  a  favourable  vote  at  a  sitting  of  the  Sub- 
Committee,  the  Japanese  Delegate  decided  to  withdraw  it.  The  Committee  solved 
the  question  by  adopting  as  an  Annex  a  Protocol  on  Free  Navigation. 

On  the  other  hand,  the  Serb-Croat-Slovene  Delegation  supported  the  view  that  the 
tributaries  of  navigable  waterways  of  international  concern,  as  also  non-lateral  canals, 
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should    be    treated    in    accordance^  with    the    fundamental    principle    contained    in 
Article  331  of  the  Treaty  of  Versailles. 

The  Persian  Delegate  supported  the  Japanese  amendment  to  Article  1,  the  object 
of  which,  as  I  have  said,  was  to  assimilate  naturally  navigable  tributaries  to  interna- 
tional waterways.  In  this  connection  the  Persian  Representative  cited  the  case  of 
the  Shatt-el-Arab,  which  is  formed  by  the  Tigris  and  Euphrates.  Persia  is  a  riparian 
State  of  the  Shatt-el-Arab  from  the  Persian  Gulf  as  far  asMohammareh.  The  waterway 
is  suitable  for  deep  draught  vessels,  and  bears  the  same  name  as  far  as  its  junction  with 
the  Tigris  and  Euphrates,  of  which  its  course  above  the  Persian  frontier  is  formed.  Nei- 
ther the  Tigris  nor  the  Euphrates  is  its  main  stream,  nor  is  either  a  tributary  of  the 
other.  On  the  other  hand,  the  Tigris  and  the  Shatt-el-Arab  together  form  one  single 
waterway,  which  answers  to  the  description  of  a  river  of  international  concern. 

Sub-heading  d.  —  Sub-heading  d  states  that  lateral  canals  which  have  been  con- 
structed in  order  to  remedy  defects  of  a  waterway  included  in  the  above  definition,  are  assi- 
milated thereto.  —  The  Italian  Delegation  points  out  that  the  following  should  not  be 
considered  as  parts  of  a  navigable  waterway  of  international  concern  :  Canals 
constructed  with  the  object  of  linking  the  downstream  portion  of  a  navigable  water- 
way  (in  conformity  with  Article  1)  with  the  upstream  portion  of  the  same  waterway, 
which  may  also  be  naturally  navigable  (again  as  above)  but  separated  from  the  down- 
stream portion  by  a  portion  which  is  not  navigable.  On  this  point,  we  request  you  to 
insert  the  following  communication  from  Professor  Carlo  Valentini,  of  the  Italian  Dele- 
gation : 

The  most  important  hydro-technical  factors  in  solving  problems  concerning  the  possible 
navigability  of  a  stream  are  the  volume  of  water  and  the  gradient.  If  the  volume  of  water 
at  low  water  is  small,  and  if  the  gradient  exceeds  a  certain  limit  for  a  long  distance,  there 
is  no  longer  any  economic  profit  in  improving  the  river  either  by  regularising  or  by  canalising 
it;  owing  to  the  cost  of  the  work,  it  is  preferable,  instead  of  improving  the  river,  to 
establish  a  navigable  canal  entirely  independent  of  the  river.  In  these  circumstances,  it 
is  clear  that  canals  such  as  this  cannot  be  included  amongst  lateral  canals.  They  constitute 
an  artificial  navigable  waterway,  over  which  the  natural  conditions  of  the  disused  river 
exercise  no  influence. 

The  lateral  canals  referred  to  in  Article  1,  paragraph  1,  sub-heading  d,  are,  therefore, 
only  those  canals  laid  down  beside  the  bed  of  the  stream  in  order  to  remedy  an  imperfection 
in  the  river, — for  example,  rapids,  junction  with  a  tributary,  or  some  other  obstacle  which 
prevents  navigation  for  a  limited  distance,  but  which  is  insignificant  enough  for  it  to  be 
advantageous  to  utilise  the  bed  of  the  river  for  navigation. 

Certain  objections  with  regard  to  sub-headings  b  and  c  of  this  article  were  raised 
by  the  Swiss  Delegation. 

An  examination  of  Article  1  as  a  whole  will  show  that  it  is  essentially  an  adaptation 
of  the  fundamental  ideas  contained  in  the  Green  Book.  For  this  reason  it  would  be 
advisable  that,  in  accordance  with  the  Committee's  recommendation,  the  Green  Book 
Draft  (1)  should  be  added  to  this  Report. 

The  first  paragraph,  then,  defines  navigable  waterways  of  international  concern. 

The  second  paragraph,  like  that  in  the  Green  Book,  provides  an  opportunity  of 
adding  to  the  first  waterways  all  other  natural  or  artificial  waterways  recognised  as 
being  of  international  concern,  either  by  a  unilateral  act  or  by  Convention. 

Article  1  a).  —  After  long  discussion,  the  Committee  considered  it  desirable  to 
draw  up  a  new  article,  Article  1  a),  to  define  the  special  category  of  navigable  waterways 
of  international  concern,  to  which  reference  was  made  in  connection  with  Article  1. 

During  the  discussion  on  this  Article  1  a),  the  Lithuanian  Delegate  made  a  declara- 
tion on  the  subject  of  the  Niemen,  in  which  he  was  supported  by  the  Polish  Delegate. 

This  declaration  reads  as  follows  : — 

According  to  Article  1  a)  of  the  Draft  Convention  submitted  by  the  Sub-Committee, 
the  following  form  a  special  category  of  navigable  waterways  of  international  concern  in 
respect  of  the  application  of  Article  4  and  Article  9  of  the  present  Convention  : — 

a)  Navigable  waterways  for  which  there  are  international  Commissions  upon  which  non- 
riparian  States  are  represented. 


(1)  See  p.  419. 
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The  river  with  which  Lithuania  is  chiefly  concerned  is  the  Niemen.  In  Article  331  of 
the  Treaty  of  Peace  of  Versailles  thys  river  is  declared  to  be  international  from  Grodno;  but 
it  is  only  fair  to  point  out  that  the  Niemen,  in  the  whole  of  its  navigable  part- — that  is  to 
say  from  Grodno  to  the  sea — crosses  Lithuanian  territory,  where  it  is  considered  as  a  national 
river,  and  that  it  only  forms  a  frontier  between  two  States  in  its  lower  reaches  over  a  distance 
of  112  kilometres. 

On  the  occasion  of  a  speech  by  one  of  the  Swiss  Delegates,  the  Conference  laid  down,  in 
Article  2  of  the  Convention  on  Freedom  of  Transit,  that  theTreaty  of  Versailles  was  only  bind- 
ing upon  signatory  or  beneficiary  States.  As  Lithuania  was  not  a  signatory  of  the  Treaty 
of  Versailles,  and  did  not  give  her  assent  to  the  internationalisation  of  the  river  Niemen,  she 
cannot  consider  herself  bound  by  any  but  the  provisions  of  the  present  Convention,  in  which 
she  has  been  invited  to  take  part.  Moreover,  the  international  Commission  for  the  Niemen 
has  not  been  formed. 

The  Lithuanian  Government  therefore  considers  that  it  is  in  perfect  conformity  with 
the  provisions  of  the  present  Convention  if,  when  carrying  out  this  Convention,  it  considers 
the  Niemen  as  belonging  to  the  category  of  waterways  referred  to  in  Article  1  and  not  in 
Article  1  a)  of  the  Convention. 

The  Serb-Croat-Slovene  Delegation  asked  for  the  omission  of  Article  1  a)  as  being 
undesirable  and  unnecessary,  and  pointed  out,  on  the  one  hand,  that  the  second  sub- 
heading b),  could  be  added  to  the  end  of  Article  1,' — which  would  render  the  drawing 
up  of  a  special  article  superfluous — and  on  the  other  hand,  that  the  first  sub-heading  (a) 
involved  a  certain  element  of  danger,  as  it  appeared  to  advocate  the  upholding  of 
treaties;  this  would  be  unsatisfactory  for  a  general  Convention,  more  particularly  as, 
in  wiew  of  the  fact  that  the  definition  in  Article  1  covers  all  cases,  it  is  superfluous. 

As  a  measure  of  conciliation,  the  Serb-Croat-Slovene  Delegate  withdrew  his  pro- 
posal, and  after  some  discussion  Article  1  a)  was  adopted. 

Article  2.  —  Free  exercise  of  navigation.  ■ —  This  article  was  adopted  without  modi- 
fication. 

Article  3.  —  Equality  of  treatment.  —  Article  3  excludes  most-favoured-nation 
treatment;  whereas  Article  15,  which  supplements  Article  3,  lays  down  that  no  non- 
Contracting  State  may  receive  more  favourable  treatment  than  each  of  the  Contrac- 
ting States  (1). 


(1)  The  text  of  the  title  of  Article  3  is  the  result  of  the  following  discussion,  which  took  place 
at  the  seventeenth  meeting  of  the  Waterways  Committee,  during  the  reading  of  tine  Draft  Report  of 
M.  Montarroyos. 

"M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French)  : 

"Article  3.  Equality  of  Treatment.  —  It  has  been  pointed  out  that  no  difference  in  treatment 
may  be  made  either  on  account  of  the  point  of  departure  or  destination  of  goods,  or  of  the  direction 
of  the  traffic  The  Committee  considered  that  this  addition  rendered  the  idea  clearer,  whilst  at  the 
same  time  not  interfering  in  any  way  with  the  commercial  regime  of  the  countries  concerned.  It 
became  evident  from  the  discussion  that  the  words  in  the  practice  of  such  navigation  mean  that  the 
customs  or  commercial  regime  of  the  countries  concerned  cannot  enter  into  the  question  here,  but 
only  the  conditions  of  navigation,  such  as  orders  to  pass  through  locks,  permission  to  moor,  tolls  and 
any  customary  dues,  and  so  on. 

"M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  Are  we  to  understand  from 
this  that  more  favourable  treatment  is  after  all  possible? 

"M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  Most-favoured-nation 
treatment  is  not  laid  down  in  this  article. 

"M.  BARRAIL  (France;  speaking  in  French).  —  The  words  may  not  be  treated  more  favourably 
were  introduced  here  in  order  to  justify  the  actual  title  of  the  article,  —  Equality  of  treatment. 

"M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  -  Why  should  we  speak  of  a 
clause  which  is  not  included  in  the  Convention? 

"M.  BARRAIL  (France;  speaking  in  French).  —  I  think  that,  speaking  generally,  and  not  only 
of  navigable  waterways  but  of  all  other  routes,  the  most-favoured-nation  clause  has  for  some  time 
past  been  in  a  very  bad  way. 

"M.  HOSTIE  (speaking  in  French).  —  It  may  be  mentioned  that  the  most-favoured-nation  was 
not  referred  to  because  that  was  considered  superfluous. 

"M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  -  It  would  be  better  not  to 
speak  of  it  because,  if  we  do,  we  may  give  rise  to  the  belief  that  it  is  possible  to  obtain  different 
treatment  by  means  of  treaties.     It  is  as  if  we  were  to  say:— Vessels  of  war  are  not  included  in  the 


—    327     — 

Moreover,  the  provision  regarding  the  flags  of  land-locked  States  has  been  retained, 
(although  it  duplicates  the  text  of  the  Draft  Convention  on  the  Right  to  a  Flagof  States 
having  no  sea-coast  (Annex  3  a  of  the  Green  Book)  [1])  in  order  to  assure  for  the  States 
concerned  the  benefit  of  this  provision  on  navigable  waterways  of  international  concern, 
should  it  not  be  possible,  for  any  reason,  to  adopt  the  more  general  Convention  laid  down 
in  Annex  3  a.  Should  this  Convention  be  adopted,  the  stipulation  regarding  the 
flags  of  land-locked  States  may,  without  difficulty,  be  omitted  in  the  Convention  on 
Navigable  Waterways. 

Article  4. — This  article  gave  rise  to  long  discussions  for  several  days;  after  various 
alternatives  ha  been  proposed,  an  agreement  was  arrived  at  between  the  advocates  of 
the  opposing  theories. 

The  text  adopted  is  thus  a  compromise.  It  was  with  regard  to  this  article,  of  which 
the  Green  Book  already  offers  us  a  suggestive  statement,  that  the  discussion  was  resum- 
ed on  the  subject  of  the  application  of  the  Convention  to  local  transport. 


Convention.     That  might  give  rise  to  the  belief  that  we  do  not  exclude  the  possibility  of  admitting 
them  in  some  regime. 

"M.  von  POCHHAMMER  (Germany;  speaking  in  French).  —  It  was  M.  Haas  who  pointed  out 
that  most-favoured-nation  treatment  had  to  be  provided  tor  because  Article  15  of  the  Green  Book 
bars  treatment  of  this  kind. 

"M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  As  regards 
the  substance  of  the  question,  the  meaning  of  the  Convention  is  not  in  doubt,  and  the  changes  them- 
selves that  have  been  made  in  Article  15  as  the  result  of  various  comments— one  of  which  was  offered 
by  M.  Seeliger— make  the  question  perfectly  clear. 

"M.  MONTARROYOS  (Brazil;  speaking  in  French).  -  This  article  does  not  provide  most- 
favoured-nation treatment,  but  only  equality  of  treatment;  Article  11  already  provides  that  a  non- 
contracting  State  may  never  receive  more  favourable  treatment  than  any  Contracting  State. 

"  M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  1  fully  under- 
stand M.  Medina's  objection.  Perhaps  it  would  be  better  to  say  the  Convention  in  no  way  provides 
for  a  most-favoured-nation  regime.     On  the  contrary  it  provides... 

"M.FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  Why  should  we  not  simply 
say  the  Convention  excludes  most-favoured-nation  treatment? 

"  M.  BARRAIL  (France;  speaking  in  French).  —  That  is  what  Article  15  says. 

"M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  We  might 
put  the  Convention  does  not  provide  most-favourcd-nalion  treatment. 

"  M.  BARRAIL  (France;  speaking  in  French).  —  Article  15  says  :  Each  of  the  Contracting  States 
undertakes  not  to  grant  either  by  agreement  or  in  any  other  way...  Perhaps  that  might  satisfy  M.  Fer- 
nandez y  Medina  ? 

"  M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  Why  should  we  provide  for 
something  which  should  not  exist  ? 

"  M.  BARRAIL  (France;  speaking  in  French).  —  We  might  say  most-favoured-nation  treatment 
had  not  to  be  provided  for  in  this  article,  as  Article  15  already  lays  down  that  no  Stale... 

"M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  -  The  whole  Convention 
excludes  the  possibility  of  any  kind  of  preferential  treatment. 

"M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  Will  you  accept  the  follow- 
ing wording  :  most-favoured-nation  treatment  is  excluded  from  this  article...? 

"M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  -  And  from  the  whole  Con- 
vention. 

"  M.  PIERRARD  (Belgium;  speaking  in  French).  —  Why  do  you  say  is  excluded?  You  have 
not  to  indicate  what  is  excluded  from  the  article.     It  would  be  better  to  say  is  not  referred  to. 

"  M.  BARRAIL  (France;  speaking  in  French).  —  I  propose  that  these  five  lines  be  omitted.  I 
realise  that  the  Rapporteur  wishes  to  reproduce  the  features  of  the  discussion  in  Committee;  but  if 
we  are  at  variance,  it  would  be  better  to  omit  the  passage. 

"M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  The  question  was  raised 
in  Committee,  but  no  statement  was  made  to  the  effect  that  the  Convention  excludes  most-favoured- 
nation treatment. 

"M.  BARRAIL  (France;  speaking  in  French).  —  I  propose  the  following  wording  : — Article  3 
excludes  most-favoured-nation  treatment ;  whereas  Article  15,  which  supplements  it,  lays  down  that  no 
non-Contracting  State....     This  is  a  simple  statement  of  two  facts,  and  I  think  it  will  satisfy  everybody. 

"M.  MONTARROYOS  (Brazil;  speaking  in  French).  —  Then  I  will  alter  the  Report  and  say 
Article  3  excludes  most-favoured-nation  treatment.  " 

(1)  See  p.  461. 
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All  the  arguments  already  indicated  in  the  Green  Book  were  reproduced  during 
the  discussions  which  took  place  during  those  days.  There  is  no  need  to  recall  the 
many  aspects  of  these  debates.  The  various  delegations,  which  at  first  were  divided 
between  the  two  opposite  principles  of  reservation  or  freedom  of  local  transport,  finally 
adopted  the  system — a  compromise — upon  which  this  article  is  based.  The  South 
American  delegations  took  the  opportunity  of  stating  their  view  with  regard  to  local 
transport,  and  urged  in  particular  that  the  reservation  made  by  their  Governments  in 
this  respect  in  no  way  prejudices  the  general  principle  of  freedom  of  international  navi- 
gation, which  is  the  principal  object  of  the  Draft  Convention.  Local  transport,  which 
only  applies  to  transport  between  the  ports  of  one  and  the  same  State,  may  remain  out- 
side the  scope  of  this  Draft  Convention,  because  such  a  reservation  does  not  prevent 
freedom  of  transport  between  the  ports  of  different  States.  Moreover,  in  this  question, 
we  must  not  forget  the  difference  between  commercial  operations,  properly  so-called, 
and  those  which  concern  navigation.  The  Delegations  of  Poland,  Roumania,  the  Serb- 
Croat-Slovene  State,  and  Czechoslovakia  in  particular,  stubbornly  defended  the  reser- 
vation of  local  transport,  and  declared  that  they  refused  to  accept  any  thought  of  the 
maintenance  or  re-establishment  of  pre-war  usages.  In  any  case,  I  am  pleased  to  be 
able  to  state  that  by  considerable  mutual  concessions,  the  delegations  in  both  camps 
finally  agreed  upon  the  text  of  Article  4  as  adopted  by  the  Committee.  The  result 
of  the  voting  at  the  meeting  of  the  Committee  on  April  18th  was  as  follows  : 

The  two  paragraphs  of  section  1  of  this  Article  were  adopted  by  23  votes  to  1,  and 
section  2  by  16  votes  to  nil. 

We  have  now  to  define  some  expressions  used  in  the  article  : 

(1)  The  reservation  made  in  section  1,  paragraph  2,  with  regard  to  the  complete 
freedom  established  by  a  navigation  act,  refers  in  particular  to  the  Mannheim  Navi- 
gation Act;  Articles  332  to  337  of  the  Treaty  of  Versailles  and  the  corresponding 
articles  of  the  other  Treaties  of  Peace  are  not  referred  to  (1); 

(2)  By  system  of  navigable  waterways  is  understood  the  whole  of  a  river  system  and 
its  navigable  tributaries; 

(3)  The  words  local  transport  should  be  understood  in  the  same  way  as  they  are 
defined  in  the  Green  Book  (2),- — that  is  to  say  they  :■ — 

...signify  transport  other  than  imports,  exports  or  traffic  in  transit,  with  or  without  tran- 
shipment from  one  vessel  to  another,  with  or  without  unloading  on  to  a  quay,  with  or  with- 
out warehousing  en  rout".  In  the  latter  case  continuity  of  transport  is  not  considered  to 
ha\e  been  interrupted,  whilst,  on  the  other  hand,  any  intermediate  railway  transport  would 
constitute  such  an  interruption.  For  purposes  of  clearness,  the  following  three  illustrations 
may  be  given  : — 

1.  "Free"  goods  are  transhipped  in  a  port,  then  declared  in  consumption  and, 
finally,  are  reforvvarded  to  another  port  belonging  to  the  same  State;  this  last  stage 
constitutes  local  transport. 

2.  Goods  liable  to  customs  duty  have  been  "cleared"  (dedouan^es)  in  a  port  but 
not  transhipped.  Their  subsequent  transport  to  another  port  of  the  same  State  does 
not  constitute  local  transport. 

3.  Goods  liable  to  customs  duty  have  been  "cleared"  and  transhipped,  but  are 
covered  by  a  through  bill  of  lading;  their  subsequent  transport  to  the  port  of  destina- 
tion does  not  constitute  local  transport. 


(1)  The  text  of  this  paragraph  is  the  result  of  the  following  discussion,  which  took  place  at  the 
Seventeenth  Meeting  of  the  Waterways  Committee,  during  the  reading  of  the  Draft  Report  of  the 
Rapporteur,  M.  Montarroyos  :  — 

"  M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  -  Further,  Article  332  of  the 
Treaty  of  Versailles  is  not  referred  to. 

"M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  -  What  do  thase  last 
words  mean  ? 

"M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  -  I  inserted  them  in  response 
to  a  request  made  in  Committee. 

"M.  PERIETZEANO  (Roumania;  speaking  in  French).  -  It  was  I  who  made  the  request,  but 

1  asked  that  it  should  be  indicated  that  the  whole  of  the  terms  of  Articles  332  to  337  of  the  Treaty 
of  Versailles  and  the  corresponding  articles  in  the  other  Treaties  of  Peace  are  not  referred  to. 

"  M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  -  I  will  rectify  the  sentence. 
It  now  reads  as  follows  :  ( 

"  ...Articles  33?  to  337  of  the  Treaty  of  Versailles  and  the  corresponding  articles  in  the  other 
Treaties  of  Peace  are  not  referred  to." 

(2)  See  p.  428. 
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(4)  In  the  present  Convention,  the  term  flag  is  applied  both  to  vessels  used  for  inland 
navigation  and  to  sea-going  vessels,  and  it  is  the  flag  which  must  show  the  nationality 
of  the  vessel,  even  if  the  laws  of  the  countries  concerned  do  not  recognise  the  legal 
existence  of  a  flag  for  vessels  employed  in  inland  navigation. 

In  view  of  the  new  text  of  Article  4,  the  Committee  considered  that  Article  16  should 
be  omitted. 

With  your  permission,  I  will  insert  in  my  Report,  at  whatever  place  may  be  most 
suitable,  the  following  statement,  which  was  made  by  the  Greek  Delegation  : — 

In  addition  to  the  arguments  which  it  has  put  forward  in  favour  of  maintaining  com- 
plete freedom  of  navigation  on  navigable  waterways  of  an  international  character,  especially 
on  those  in  respect  of  which  a  regime  has  long  been  in  force  by  virtue  of  treaties,  the  Greek 
Delegation  expresses  the  following  views  :  it  points  out  that  the  reservation  of  local  trans- 
port rights  in  favour  of  riparian  States  is  in  flagrant  contradiction  with  the  provisions  of 
Articles  332  to  337  of  the  Treaty  of  Versailles  and  of  the  corresponding  articles  in  the  other 
treaties.  All  these  provisions  were  drawn  up  by  the  actual  authors  of  the  Covenant  of  the 
League  of  Nations,  and  therefore  express  their  conception  of  the  manner  in  which,  according 
to  Article  23  (e),  the  Conference  must  secure  and  maintain  freedom  of  navigation. 

Article  5.  —  Administrative  Measures.  —  In  this  article  textual  changes  only 
have  been  made,  in  particular  with  regard  to  the  substitution  in  the  French  text  of 
the  words  ne  depassent  pas  les  necessites  for  the  word  raisonnable,  as  the  meaning  of 
this  latter  word  was  most  ambiguous. 

The  Committee  also  rejected  by  21  votes  to  5  the  principle,  which  was  supported 
by  several  delegations,  of  extending  without  restriction  the  right  of  each  State  to  enact 
the  administrative  measures  laid  down  in  this  article.  It  considered  that  this  right 
could  not  be  extended  beyond  what  is  at  present  the  custom  in  each  State. 

Article  6.  —  Charges  for  Services  rendered.  —  This  article  was  adopted  without 
change,  the  observation  being  made  that  the  same  rules  would  obviously  apply  to 
lateral  canals  assimilated,  under  the  terms  of  Article  1,  to  a  natural  navigable 
waterway  as  to  the  waterway  itself. 

Article  7.  —  This  article,  which  in  the  Draft  bears  the  title  Customs  Formalities, 
is  now  entitled  Transit,  Customs  Formalities.  It  was  pointed  out  that  ito  provisions 
apply  exclusively  to  formalities  which  concern  transit.  It  therefore  appeared  necessary 
to  specify  this  clearly  in  the  title.  Moreover,  it  was  pointed  out  that  the  article 
did  not  refer  only  to  formalities  in  the  usual  sense  of  the  word,  but  also  to  customs 
measures.  The  word  formalities,  which  is  accurate  from  a  strictly  technical  point 
of  view,  was  retained ;  but  the  addition  of  the  word  transit  clearly  indicates  that  the 
article  deals  with  the  whole  of  the  measures  concerning  transit. 

The  beginning  of  the  text  has  likewise  been  slightly  modified  in  order  to  show  the 
general  trend  of  the  article,  and  also  to  bring  out  more  clearly  the  fact  that  vessels  in 
transit  are  not  exempted  from  the  application  of  the  provisions  of  Article  6  concerning 
charges,  nor  from  the  provisions  of  the  Convention  as  a  whole.  This  article,  in  fact, 
deals  with  special  measures  and  charges  which  may  be  imposed,  in  respect  of  transit, 
and  independent  of  those  which  may  be-imposed  in  respect  of  navigation. 

Further,  the  text  has  undergone  certain  other  alterations  of  detail,  as  follows  : 

It  was  found  desirable  to  allow  the  possibility  of  substituting  padlocks  for  customs 
seals,  a  custom  which  is  current  on  certain  waterways;  this  obviously  does  not 
prejudice  freedom  of  communications.  Supervision  by  a  customs  official  does  not,  in  a 
number  of  cases,  ensure  for  the  customs  system  concerned  sufficient  security,  especially 
for  long  voyages,  on  which  it  is  obvious  that  one  customs  officer  cannot  remain 
permanently  on  guard.  The  Committee  therefore  provided  for  the  custody  of  customs 
officers  instead  of  custody  of  a  customs  officer. 

Moreover,  the  Committee  desired  that  the  number  of  these  customs  officers  should 
be  reduced  to  the  strict  minimum  consonant  with  the  needs  of  supervision,  and  clearly 
expressed  this  desire  in  the  last  line  of  the  article,  where,  when  speaking  of  the  board 
and  lodging  of  customs  officers,  it  specified  that  the  latter  must  be  strictly  required 
for  supervision. 
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The  omission  of  the  paragraph  referring  to  the  absence  of  all  transit  dues  was 
called  for  by  several  delegations.  But  they  withdrew  this  request  on  the  understanding 
that  the  detailed  provisions  of  the  article  should  apply  to  cases  in  which  transit  takes 
place  without  transhipment,  and  that  the  board  and  lodging  of  customs  officers  should 
be  charged  to  the  vessel. 

The  exception  laid  down  in  the  third  paragraph,  allowing  the  carrying  out  of  cus- 
toms formalities,  refers  in  particular  to  the  carrying  out  of  customs  formalities  on  the 
Meuse  at  Eysden,  on  the  Rhine  at  Lobith,  and  on  the  Drave,  where  this  river  repeat- 
edly crosses  the  frontier  between  Yugo-Slavia  and  Hungary. 

It  has  been  specified  that  where  Article  5  of  the  Transit  Convention  is  in  conflict 
with  Article  7  of  the  Convention  on  Navigable  Waterways,  the  terms  of  the  latter 
article  shall  prevail. 

The  question  also  arose  whether  it  would  not  be  desirable  to  prescribe  on  certain 
rivers  a  series  of  regulations  for  the  purpose  of  avoiding  the  imposition  of  customs 
formalities,  but  the  Committee  pointed  out  that  the  provisions  of  Article  7  and  those 
of  Article  5  allow  such  measures  to  be  taken,  and  that  it  is  therefore  unnecessary  to 
provide  for  them  here.  It  was  pointed  out  that  in  some  vessels  the  affixing  of  seals  or 
padlocks  is  not  possible;  it  is  obvious  that  in  these  cases  the  measures  provided  for 
canno't  be  taken,  and  recourse  may  be  had  either  to  supervision  by  customs  officers, 
or  to  any  other  measures  of  supervision  strictly  required  to  reduce  to  a  minimum  the 
hindrance  caused  to  the  movement  of  the  vessel  and  the  charges  imposed  upon  it. 

Finally,  the  Committee  decided  not  to  oppose  the  proposal  that  a  declaration  and 
summary  inspection  may  be  enforced  in  order  to  ascertain  the  identity  of  goods  in 
case  of  the  accidental  opening  of  the  seals  or  padlocks,  always  on  the  understanding 
that  such  a  declaration  or  examination  may  not  result  in  delaying  the  journey  of 
the  vessel  more  than  would  be  the  case  if  the  seals  or  padlocks  were  merely  affixed  as 
normally  prescribed.  This  amendment  was  adopted  by  25  votes  to  4,  whilst  29  votes 
were  given  in  favour  of  the  whole  article. 

The  Delegate  of  China  entered  a  reservation  with  regard  to  this  article  (1). 

Article  8.  — ■  Use  of  Ports.  —  The  Committee  rejected,  by  16  votes  to  9,  the  propo- 
sal that  dues  levied  under  the  customs  regime  in  the  ports  of  international  rivers 
should  be  heavier  than  on  the  other  frontiers  of  the  riparian  States,  as  it  considered 
that  this  principle  was  contrary  to  that  of  freedom  of  navigation  as  laid  down  in  Ar- 
ticle 2;  but,  on  the  other  hand,  it  admitted  the  right  of  a  country  to  protect  itself 
against  unfair  competition  on  the  part  of  any  shipowner  systematically  discriminating 
against  the  nationals  of  the  country;  this  would  be  an  exceptional  eventuality,  but  one 


(1)  During  the  reading  by  M.  Montarroyos  (Brazil),  of  the  Draft  Report  (Seventeenth  meeting 
of  the  Waterways  Committee)  this  point  gave  rise  to  the  following  discussion  :  — 

"  M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  I  make  all  reservation  as  regards  this 
passage  in  the  Report,  to  which  I  shall  return  in  plenary  Conference. 

"  M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  myself  addressed  a  letter  to  the  Officers 
of  the  Conference  on  the  day  after  this  discussion  took  place.  Some  confusion  arose.  I  also  reserve 
the  right  to  speak  again  on  this  part  of  the  Report  in  plenary  Conference. 

"  M.  MONTARROYOS  (Brazil ;  speaking  in  French).  -  I  should  like  to  point  out  that  I  cannot 
take  entire  responsibility  for  this  passage,  which  was  drafted  by  M.  Detceuf.  Would  it  not  be  possi- 
ble for  the  French  Delegate  to  give  us  some  explanation  on  this  point?  I  was  not.  yet  Rapporteur 
when  this  question  was  discussed,  and,  consequently,  I  did  not  follow  the  discussion  in  that  capa- 
city. Although  I  have  full  confidence  in  our  Assistant-Rapporteur,  M.  Detceuf,  it  would  be  better 
for  an  explanation  to  be  given  as  regards  that  part  of  the  work  which  was  not  done  by  me. 

"  M.  BARRAIL  (France;  speaking  in  French).  —  The  amendment  which  altered  the  text  of 
this  Article  1  was  put  in  by  the  Netherlands  Delegation,  or  rather  by  the  customs  expert  of  that 
Delegation.  At  the  time  I  was  not  the  chief  French  Delegate,  — I  was  only  assistant  to  M.  Detceuf 
—and  I  was  urged  at  all  costs  to  speak,  because  it  was  a  customs  question,  and  I  therefore  spoke 
in  my  capacity  as  customs  expert.  1  stated  at  the  time  that  I  made  all  reservations,  and  I  pleaded 
objections  because  I  was  afraid  that  the  introduction  of  details  in  customs  affairs  might  lead  to  diffi- 
culties in  other  directions.  Unfortunately,  my  indirect  warning  passed  unheeded.  Only  three 
speakers  followed  me,  — the  chief  Delegate  of  the  Netherlands,  who  yielded  his  place  to  his  customs 
expert,  the  French  customs  expert,  and  the  Roumanian  Delegate.  All  three  spoke  in  the  same 
sense;  the  opposite  view  was  not  upheld  by  anyone.  As  a  rule,  when  the  same  view  is  upheld  by 
three  Delegates,  the  faith  of  the  Committee  is  made  manifest;  but  as  a  matter  of  fact  in  all  questions 
the  pros  and  cons  ought  both  to  be  heard.  For  this  reason,  I  reminded  the  Committee  oi  certain 
fundamental  objections  which  had  not  yet  come  to  light.     Certain  opinions  might  have  been  expressed 
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which  no  country  could  be  expected  to  tolerate  in  its  own  ports.  This  wording  was 
submitted  and  upheld  by  the  Uruguayan  Delegate,  and  reached  its  final  form  after 
an  amendment  by  the  British  Delegation.  In  this  connection,  the  Serb-Croat-Slovene 
Delegation  supported  the  above  view,  and  declared  that  it  based  its  attitude  on  the  prin- 
ciple that  a  distinction  should  always  be  made  between  freedom  of  commerce  and 
freedom  of  navigation. 

Apart  from  this  addition,  only  three  noteworthy  changes  were  made  in  Article  8. 
One  of  these  specified  that  the  dues  levied  in  the  ports  of  a  navigable  waterway  of 
international  concern  may  not  be  higher  than  those  levied  at  the  other  frontiers  of 
ths  country,  in  accordance  with  the  general  principles  of  its  laws, — that  is  to  say,  the 
nature,  origin  and  destination  of  the  goods  should,  of  course,  be  taken  into  account, 


from  the  commercial  point  of  view,  but  it  was  not  for  me  to  do  that.  If  certain  objections  have  to 
be  raised,  it  is  for  those  who  feel  impelled  to  make  them  to  consider  whether  they  will  raise  them  in 
the  plenary  Conference,  or  whether  it  would  be  better  to  raise  them  now. 

"  The  CHAIRMAN  (speaking  in  French).    -  I  think  this  second  alternative  would  be  better. 

"  M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  This  question  has  already 
been  dealt  with  in  Sub-Committee;  we  tried  to  arrive  at  an  understanding  in  order  to  come  before 
the  Committee  with  a  definite  opinion.  I  think  on  the  same  grounds  that  it  would  be  desirable  for 
the  Committee  to  arrive  at  an  agreement  before  we  boing  the  question  to  the  plenary  Conference.  I 
am  convinced  that  when  M.  Detceuf  drafted  this  part  of  the  Report,  he  held  strictly  to  the  records, 
because  he  was  not  Assistant-Rapporteur  at  that  time  either,  and  had  not  followed  the  discussion 
in  that  capacity.  The  apparent  incompleteness  of  his  Report  in  one  respect  is  certainly  due  to  the 
fact  that  the  opposite  views  had  not  been  expressed.  It  would  thus  be  better  for  them  to  be  brought 
forward  now,  in  order  that  the  question  should  be  entirely  cleared  up  before  the  Report  is  read  in 
plenary  Conference. 

"  M.  PIBRRARD  (Belgium;  speaking  in  French).  —  The  Rapporteur's  statement  is  quite  correct 
I  also  thank  M.  Barrail  for  his  statement,  which  must  have  been  made  at  great  cost  to  his  feelings  as 
a  financial  expert.  It  must  have  cost  him  the  more  because,  as  a  financial  expert— and  as  he  humour- 
ously remarked  one  day— the  financial  departments  of  the  various  countries  generally  place  more 
hindrances  in  the  way  of  navigation  than  they  help  to  remove. 

"  The  discussion  which  took  place  at  the  meeting  of  April  5th  was  somewhat  confused.  After 
the  statement  of  M.  de  Vries,  the  meeting  remained  silent,  and  the  Chairman  therefore  asked  M.  Bar- 
rail  for  his  opinion.  M.  Barrail  replied  that  if  he  were  speaking  as  a  financial  expert,  he  could  not 
but  support  the  opinion  of  his  colleague  of  the  Netherlands,  as  customs  officials  in  the  various  coun- 
tries form  one  great  international  family.  But  he  quite  realised  that  other  points  of  view  could 
also  be  defended,  particularly  that  of  freedom  of  navigation.  After  M.  Barrail's  speech  there  was 
a  certain  agitation  in  the  assembly.  I  was  intending  to  speak  against  the  proposal,  when  my  atten- 
tion was  momentarily  distracted.  At  the  time  of  voting,  I  thought  that  it  was  a  secondary  pro- 
posal of  M.  Hostie  which  was  being  put  to  the  vote,  and  I  voted  for  it,  whereas,  in  reality,  the  Chair- 
man had  put  to  the  vote  the  Netherlands  proposal. 

"  As  the  discussion  has  returned  to  this  point,  1  appeal  to  the  Netherlands  Delegation,  which 
comes  from  one  of  the  most  liberal  countries  in  regard  to  navigation,  and  I  ask  it  to  withdraw  the 
words  subject  to  a  summani  inspection,  which  were  introduced  at  the  request  of  its  financial  expert. 
Summary  inspection  has  not  been  allowed  for  navigation,  not  only  on  inland  waterways  situated 
between  the  Scheldt  and  the  Rhine,  but  also  on  the  Rhine  itself;  this  is  a  result  of  the  Convention 
of  Mannheim. 

"  I  appear  to  be  revolting  against  the  Customs,  but  I  declare  that  I  have  never  smuggled  a  cigar 
in  the  whole  course  of  my  life.  Perhaps  I  did  not  wish  to  do  so.  but  the  chief  reason  is  that  I  was 
brought  up  on  the  frontiers  of  my  country,  and  customs  officials  have  always  since  my  childhood 
inspired  me  with  a  kind  of  terror.  In  themselves  customs  officials  are  good  fellows  who  stroll  about; 
but  when  they  are  animated  with  the  professional  spirit,  they  become  terrible.  They  are  the  kind 
of  people  who  suddenly  rise  up  from  behind  a  bush  when  you  are  idly  gazing  at  the  stars  in  the  even- 
ing, and  ask  in  a  terrible  voice  if  you  have  really  nothing  to  declare.  Then,  on  the  pretext  of  seeing 
whether  you  have  really  anything  to  declare,  they  turn  out  your  pockets,  and  I  am  afraid  on  the 
same  pretext  they  will  empty  the  holds  of  vessels. 

"  I  therefore  ask  the  Netherlands  Delegation  to  v  ithdraw  the  words  subject  to  a  summary  ins- 
pection. In  any  case  it  must  be  fully  understood  that  these  words  cannot  imply  any  restriction  on 
rights  established  by  the  treaties  which  we  have  in  mind.  It  mast  be  fully  understood  that  these 
words  do  not  refer  to  rivers  on  which  more  extensive  freedom  of  navigation  exists. 

"  M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  I  supported  the  proposal  of  the 
Netherlands  Delegation.  A  vote  has  already  been  taken  upon  it,  and  I  am  most  surprised  to  find 
it  brought  up  for  discussion  again.  I  spoke  at  some  length  at  the  time.  I  explained  that  without 
such  a  summary  inspection,  prohibited  goods  could  be  introduced.  I  even  spoke  of  goods  which 
affect  the  national  safety,  because  there  are  certain  goods  which  should  not  even  pass  across  a  coun- 
try. As  we  are  so  pressed  for  time  to-day,  the  Committee  would  not  wish  me  to  repeat  all  that  I 
said  on  that  occasion. 

"  The  CHAIRMAN  (speaking  in  French).  -  Will  the  Netherlands  Delegation  withdraw  the 
words  subject  to  a  summary  inspection? 

"  M.  LELY  (Netherlands;  speaking  in  French).  —  No,  I  do  not  withdraw  them. 

"M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  The  question  was  settled;  a  vote  was 
taken  upon  it. 

"  M.  PIERRARD  (Belgium;  speaking  in  French).  —  Indeed,  my  intention  at  the  beginning  of 
this  discussion  was  not  to  raise  this  question  now,  but  to  raise  it  only  in  the  plenary  meeting.  " 
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but  not  the  flag  under  which  the  goods  are  transported.  From  the  point  of  view  of  the 
utilisation  of  navigable  waterways,  the  establishment  of  a  maximum  figure  appeared 
preferable  to  that  of  a  compulsory  equalisation  with  the  dues  levied  on  the  other  fron- 
tiers; moreover,  this  would  be  in  conformity  with  the  rule  laid  down  in  Article  17  : 
Greater  Facilities.  Further,  the  word  redevances  has  been  substituted  for  the  word 
charges  (1),  which  is  more  accurate;  and  the  words  Customs  dues  and  similar  charges 
have  been  substituted  for  Customs  dues,  local  octroi  and  consumption  duties,  as  the  former 
wording  is  more  comprehensive. 

The  Chinese  Delegation  made  a  reservation  as  regards  the  difficulties  of  applying 
this  article. 

Article  9.  — ■  Works.  —  This  article,  like  Article  4,  was  the  subject  of  long  and  ani- 
mated debate.  Here,  again,  the  various  tendencies  which  came  to  light  when  the 
Green  Book  was  drawn  up  became  evident,  accompanied  by  similar  shades  of  differing 
opinion.  The  commentary  in  the  Green  Book  should  be  read  in  order  to  gain  a  true 
idea  of  these  tendencies  (2).  For  this  reason  we  need  only  ask  you  to  insert  such  por- 
tions of  the  debates  on  this  article  as  are  necessary  to  explain  the  text  which  was  adop- 
ted. This  text  originally  contained  eight  sections;  the  Committee  finally  decided 
to  transfer  elsewhere  section  1,  which  gave  a  general  definition  of  riparian  States.  In 
this  Report,  therefore,  we  will  adopt  the  new  numbering  which  results  from  this  alte- 
ration. 

Section  1.  —  With  regard  to  this  section,  the  German  Delegation,  supported  by 
the  Italian  Delegation,  remarked  that  the  interests  of  navigation  were  not  the  only 
interests  of  which  a  State  must  take  account  in  respect  of  a  river.  The  other  interests  of 
the  country  may  make  it  necessary  to  place  certain  restrictions  on  navigation.  It  is 
impossible  to  give  up  the  construction  of  a  bridge  or  the  installation  of  a  ferry  necessary 
for  the  requirements  of  communication,  because  it  may  be  a  hindrance  to  navigation. 
Similarly,  the  laying  of  cables  in  a  river-bed  often  involves  the  placing  of  restrictions 
on  navigation,  and  it  is  necessary  to  prohibit  the  casting  or  dragging  of  anchors  in  places 
where  cables  are  laid;  again,  when  public  baths  are  moored  to  the  banks  of  a  river,  it 
may  become  necessary  to  reduce  the  speed  of  steamships. 

These  examples  show  that  the  words  to  refrain  from  all  measures  likely  to  prejudice 
the  navigability  of  the  waterway  or  to  reduce  the  facilities  for  navigation  should  not  be 
understood  as  imposing  a  rigid  obligation  on  States;  they  must  be  taken  cum  grano 
salis. 

It  must  be  understood,  therefore,  that  this  obligation  does  not  apply  to  temporary 
or  other  minor  restrictions  which  may  be  imposed  in  the  interests  of  the  country. 

Section  2.  —  The  Portuguese  Delegation  raised  the  following  question  :  Does  upkeep 
include  the  works  necessary  to  repair  the  damage  caused  by  a  rise  in  the  water-level  or  by 
other  natural  phenomena  of  a  similar  kind  which  may  alter  the  conditions  of  navigability 
of  the  river?  Or  does  it  include  only  works  of  normal  maintenance, — that  is,  works  rendered 
necessary  by  navigation  itself,  or  arising  from  normal  causes? 

The  Portuguese  Delegation  considers  that  the  latter  interpretation  should  be 
the  one  adopted. 

Again,  do  the  words  remove  any  obstructions  and  dangers  to  navigation  oblige  a  State 
to  remove  rapids,  to  dredge  sandbanks,  and  so  forth  ?  The  Portuguese  Delegation 
does  not  think  so.  If  this  is  to  be  done,  it  can  only  be  with  the  authorisation  of  the 
riparian  State,  and  by  agreement  between  the  parties  concerned. 

Section  3.  —  With  regard  to  section  3,  the  Italian  Delegation  drew  up  the  following 
statement  : — 

In  addition  to  legitimate  reasons  for  opposition  such  as,  in  particular,  the  maintenance 
of  the  normal  regime  of  the  waterways,  the  needs  of  irrigation,  the  utilisation  of  hydraulic 


(1)  English  text  unchanged. 

(2)  See  p.  424  et  seq. 
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force,  or  the  construction  of  other  more  advantageous  routes  for  communication,  and  so 
on;  it  is  understood  that  the  needs  of  the  land  jas  regards  protection  against  floods,  and  as 
regards  drainage,  should  be  recognised. 

The  Netherlands  Delegation  made  the  following  remarks  on  the  same  section  : — 

1.  If  a  riparian  State  requests  another  riparian  State  to  carry  out  improvements,  as  pro- 
vided in  Article  9,  and  offers  to  pay  the  cost,  these  improvements  cannot  be  undertaken  so 
long  as  the  State  on  whose  territory  they  are  to  be  carried  out  is  opposed  to  them  on  the 
ground  of  vital  interests. 

2.  A  State  which,  in  accordance  with  Article  9,  requests  that  works  shall  be  carried  out 
on  the  territory  of  another  State  shall  offer  to  defray  not  only  the  cost  of  such  improvements, 
but  also  an  equitable  share  of  the  increase  in  the  cost  of  upkeep. 

3.  There  is  no  obligation  upon  any  riparian  State  to  cause  works  of  any  kind  to  be  carried 
out  on  its  territory  by  another  State. 

4.  If  a  riparian  State  refuses  to  carry  out  on  its  territory  works  required  by  another  State, 
its  reasons,  if  based  on  the  interests  of  navigation,  shall  be  regarded  as  valid. 

With  regard  to  the  same  section,  the  Netherlands  Delegate  urged  that  account 
should  be  taken  of  the  economic  situation  of  a  riparian  State  which  is  requested  to 
undertake  works  for  upkeep  and  improvement;  he  further  urged  that  when  works  are 
undertaken  by  another  riparian  State  which  has  offered  to  bear  the  expense,  a  previous 
agreement  between  the  riparian  States  should  in  all  cases  be  concluded  in  respect  of 
the  plans  and  conditions  of  such  works,  and  the  rights  of  control  and  administration 
in  respect  of  them,  and  also  that  the  sovereignty  of  the  State  whose  territory  is  con- 
cerned shall  continue  to  be  respected. 

In  respect  of  section  3,  the  Bulgarian  Delegation  proposed  an  amendment  to  the 
following  effect  : — 

It  is  highly  desirable  that  riparian  States  which  are  neighbours,  and  particularly  those 
whose  frontier  is  formed  by  a  navigable  waterway,  should  conclude  special  mutual  agree- 
ments regarding  works  of  current  upkeep  and  improvement,  for  the  purpose  of  ascertaining 
the  extent  to  which  each  of  these  States  should  participate  technically  in  such  works,  and 
of  ensuring  that  such  uniform  systems  and  methods  of  work  should  be  adopted  in  regard  to 
these  works  as  are  most  suited  to  the  character  of  the  particular  section  of  the  navigable 
waterway. 

This  recommendation  was  accepted  by  the  Committee. 

Section  4.  —  With  regard  to  this  section,  it  should  be  noted  that  if  a  State  which 
is  bound  to  carry  out  works  agrees  with  another  riparian  State  that  the  latter  shall  carry 
them  out,  the  first  State  shall  in  all  cases  bear  the  responsibility  for  the  proper  execu- 
tion of  such  works. 

The  Czecho-Slovak  Delegate  pointed  out  that  section  5  does  not  prevent  the  inclu- 
sion in  the  Navigation  Act  of  a  provision  to  the  effect  that  a  defaulting  riparian  State 
shall  be  bound  to  allow  works  for  upkeep  which  it  has  not  carried  out  itself  to  be  car- 
ried out  at  its  expense. 

Section  5,  paragraph  2  a).  —  In  reply  to  a  question  raised  by  the  Polish  Delegate 
it  was  stated  that  the  decisions  referred  to  in  this  paragraph  are  administrative  deci- 
sions. The  Serb-Groat-Slovene  Delegation  considers  that  the  powers  of  international 
rivers  Commissions  should  as  a  general  rule  be  determined  (in  virtue  of  Article 
338  of  the  Treaty  of  Versailles)  by  our  General  Convention;  it  is  further  of  opinion 
that  both  the  decisions  of  these  Commissions  and  also  the  Navigation  Acts  should 
in  all  cases  be  in  conformity  with  the  main  principles  of  the  present  Convention. 

Section  6.  —  The  Persian  Delegate  pointed  out  that  the  closing  to  navigation  of 
an  international  watercourse,  as  provided  for  in  section  6  of  Article  9,  can  only  take 
place  if  all  the  interests  concerned  have  been  reconciled. 

Finally,  as  regards  the  article  as  a  whole,  the  Committee  decided,  in  order  to  meet 
the  wishes  of  several  delegations,  to  insert  in  the  report  that  the  River  Commission 
must  conform  to  all  the  positive  provisions  contained  in  this  article. 
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Article  10.  —  Regulation  of  Navigation.  ■ —  An  addition  was  made  to  this  article, 
authorising  the  establishment  of  monopolised  public  towage  and  haulage  services; 
in  the  interests  of  navigation  such  initiative  cannot  be  prohibited;  there  are  occasions 
indeed  where  it  would  be  essential,  but,  in  view  of  the  dangers  which  the  establishment 
of  such  a  monopoly  would  involve  for  all  the  parties  concerned,  the  Committee  consid- 
ered that  such  services  could  only  be  established  by  the  unanimous  agreement  of 
the  riparian  States  or  the  States  represented  on  the  international  Commission.  It  is 
understood  that  a  monopoly  of  such  a  kind  shall  only  be  recognised  when  it  is  rendered 
necessary  by  the  technical  circumstances,  and  required  in  the  actual  interests  of 
navigation. 

The  Delegate  of  Norway  also  obtained  the  general  assent  of  the  Committee  to  the 
following  interpretation  of  Article  10  in  a  particular  case, — that  of  a  watercourse 
used  both  for  navigation  and  for  rafting  : — The  riparian  States  may  in  this  case 
establish  rules  with  regard  to  rafting,  on  the  understanding  that  the  national  flag  and 
foreign  flags  shall  be  treated  on  a  footing  of  equality  with  the  national  flag. 

In  connection  with  Article  10,  the  Committee  heard  M.  William  Martin,  Delegate 
of  the  International  Labour  Office,  who  had  proposed  an  amendment  to  insert  in  the 
Convention  a  vctu  with  regard  to  the  standardisation  of  conditions  of  labour  on  inter- 
national waterways.  The  Committee  considered  that  the  insertion  of  a  recommendation 
did  not  come  within  the  scope  of  a  Convention  which  contained  definite  obligations  only, 
and  also  that  the  Barcelona  Conference  was  not  competent  to  pronounce  a  decision  on 
a  recommendation  with  regard  to  conditions  of  labour,  as  no  useful  purpose  would  be 
served  by  considering  such  a  recommendation  in  the  absence  of  any  expert  on  labour 
questions.  The  Committee  therefore  proposes  to  refer  this  recommendation  to  the 
international  Commissions,  requesting  them  to  consider  it  as  early  as  possible. 

The  Chinese  Delegation  stated  that  the  French  amendment  to  Article  10  to  add 
after  the  words  special  agreements  or  treaties  the  words  and  especially  in  any  existing 
Conventions  relating  to  customs  measures,  to  police,  and  to  sanitary  precautions,  should 
not  be  interpreted  as  extending  the  special  rights  already  possessed  by  the  Treaty 
Powers  in  China. 

Article  11.  —  River  Commissions.  — ■  This  article  was  only  slightly  modified; 
among  the  statutory  powers  of  the  Commissions,  the  duty  of  inspecting  or  causing 
an  inspection  of  the  river  to  be  made  periodically  was  abolished  as  being  possibly, 
in  certain  cases,  incompatible  with  the  rights  of  sovereignty  of  the  riparian  States  or 
with  the  necessity  for  them  of  safeguarding  the  secrets  of  national  defence.  This  right 
of  inspection  thus  becomes  a  question  for  which  an  individual  solution  must  be  found 
for  each  of  the  various  rivers  which  are  under  Commissions. 

Articles  12  and  13.  —  These  articles  were  adopted  without  modification. 

Article  14.  —  Vessels  of  War. — The  text  of  this  article  was  modified  in  the  inter- 
ests of  clearness.  It  was  considered  necessary  to  make  it  clear  that,  subject  to  agree- 
ments to  the  contrary,  the  Convention  does  not  apply  to  vessels  exercising  any  kind 
of  public  authority. 

Article  15.  —  Relations  with  States  not  adhering  to  the  present  Convention.  —  When 
examining  this  article,  the  Committee  was  impressed  by  the  fact  that  the  proposed 
text  ensures  the  Contracting  Party  against  the  danger  of  more  favourable  contracts 
being  granted  to  non-contracting  Parties,  but  not  against  de  facto  conditions  not  result- 
ing from  written  agreements,  which  would  place  the  contracting  Parties  in  a  relatively 
unfavourable  position.  Moreover,  the  expression  licite  (1)  was  not  considered  suffi- 
ciently precise.  These  observations  as  a  whole  have  resulted  in  the  text  submitted 
to  you,  which  is  both  more  comprehensive  and  more  precise. 

This  article  was  adopted  by  22  votes  to  4. 


(t)  English  text  unchanged. 
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Article  15  a).  —  On  the  proposal  of  the  Italian  Delegation,  the  Committee  decided 
to  add  a  New  Article  corresponding  to  the  article  introduced  into  the  Convention  on 
Freedom  of  Transit,  for  the  purpose  of  making  an  exception  in  case  of  emergencies 
affecting  the  safety  of  the  State  and  the  vital  interests  of  a  country.  It  is  understood 
that  the  needs  of  national  defence  in  time  of  peace  are  considered  as  emergencies  affec- 
ting the  vital  interests  of  a  country.  Moreover,  in  order  to  allay  certain  misgivings,  it 
was  pointed  out  that  it  was  not  for  one  side  alone  to  determine  in  what  cases  the  new 
clause  might  be  applied,  and  that  decisions  were  subject  to  appeal;  but  the  Contracting 
Party  which  considers  itself  adversely  affected  by  the  measures  taken  may  submit  such 
decisions  to  the  jurisdiction  provided  by  the  Convention,  which  will  have  to  give  its 
judgment  in  the  same  conditions  as  those  laid  down  in  the  corresponding  article  of  the 
Transit  Convention.  We  think  it  necessary  to  point  out  in  connection  with  this  clause 
that  the  Swiss  Delegation  regards  it  as  incompatible  with  the  protection  of  its  vital 
interests,  and  has  asked  that  an  energetic  protest  against  it  may  be  entered  in  the  pre- 
sent Report.  In  order  to  take  into  account,  as  far  as  possible,  the  legitimate  desire 
expressed  by  this  Delegation,  the  proposed  clause  contains  a  new  restriction  which 
does  not  appear  in  the  corresponding  clause  in  the  Transit  Convention.  It  is  specially 
provided  that  communication  between  riparian  countries  and  the  sea  shall  be  safe- 
guarded as  far  as  possible.  It  should  be  understood  that,  in  providing  for  communi- 
cation between  a  riparian  country  and  the  sea,  the  article  also  a  fortiori  provides  for 
communication  between  a  riparian  country  and  the  States  downstream. 

Article  17.  —  Greater  Facilities.  —  This  article  only  underwent  drafting  alterations. 
The  meaning  is  made  clear  in  the  Green  Book  (1).  A  reservation  was  made  by  the 
Chinese  Delegate  in  regard  to  the  difficulties  attending  the  application  of  the  article. 

Article  17  a.  —  Exception  in  favour  of  the  Devastated  Regions.  —  This  article 
was  proposed  by  the  Serb-Croat-Slovene  Delegation,  and  was  unanimously  adopted, 
as  being  entirely  in  accordance  with  the  spirit  of  the  Draft. 

Article  18.  —  Relationship  of  the  Present  Convention  to  the  Peace  Treaties.  —  This 
article  was  drawn  up  in  the  same  forms  as  Article  13  of  the  Convention  on  Freedom 
of  Transit. 

Article  19.  ■ —  Settlement  of  Disputes.  —  This  article  was  also  unanimously  adopted 
without  alteration,  after  it  had  been  pointed  out  that  its  terms  allow  the  Contracting 
Parties  to  a  Navigation  Act  in  the  last  resort  to  entrust  the  international  Commission 
of  the  waterway  with  the  taking  of  such  decisions  as  they  may  consider  desirable,  in 
virtue  of  the  right  granted  under  the  said  Article  19  to  settle  the  dispute  either  by  arbi- 
tration or  in  any  other  manner,  in  pursuance  of  a  special  convention  or  of  a  general  arbi- 
tration clause. 

Article  20.  —  Consequences  of  Non-execution.  —  The  Committee  proposes  to  delete 
this  article,  in  accordance  with  the  decision  taken  in  Article  16,  which  is  the  correspon- 
ding article  in  the  Convention  on  Freedom  of  Transit. 

Articles  21  to  27.  —  For  the  Formal  Articles,  the  wording  in  the  Convention  on 
Freedom  of  Transit  is  to  be  adopted. 

We  now  come   to   new   articles. 

Two  articles  were  drawn  up  with  a  view  to  providing  safeguards  for  certain  special 
conditions.  As  the  reasons  adduced  by  the  representatives  of  the  States  directly 
concerned  seemed  to  the  Committee  perfectly  justifiable,  it  unanimously  adopted  this 
article. 

The  first  New  Article  makes  provision  for  the  case  of  certain  rivers  in  India,  which 
cross  or  mark  the  frontiers  of  the  French  and  Portuguese  settlements.  It  also  meets 
the  case  of  the  rivers  Si-Kiang  and  Tsu-Kiang  in  China,  at  the  mouth  of  which,  near  the 
sea,  is  situated  the  Portuguese  possession  of  Macao.     The  exclusion  of  these  rivers 


(1)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  293. 
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from  the  provisions  of  the  Convention  does  not  alter  their  national  character,  nor  does 
it  involve  any  change  in  the  present  situation. 

The  second  New  Article  meets  the  case  of  the  river  Amur,  and  also  includes  that  of 
any  other  rivers  the  position  of  which  is  the  same.  On  this  subject  the  Chinese  Dele- 
gation has  made  the  following  statement  : — 

The  river  Amur,  the  frontier  between  Russia  and  China,  is  closed  to  foreign  flags  by  the 
Treaty  of  Aigun  of  1858,  navigation  being  reserved  exclusively  for  the  Russian  and  Chinese 
flags. 

On  the  other  hand,  according  to  Article  1  of  the  Draft  Convention  on  Navigable  Water- 
ways, the  river  becomes  a  navigable  waterway  of  international  concern.  Its  regime  ought 
therefore  to  be  modified.  At  present,  however,  as  no  regular  Government  is  recognised  in 
Russia.  China  thinks  it  should  maintain  the  present  regime  as  regards  navigation  on  the 
Amur.  For  this  reason  the  Chinese  Delegation  has  maintained  its  view,  the  legality  of 
which  is  recognised  by  the  present  article. 

In  the  course  of  the  discussion  on  the  second  article  in  Sub-Committee,  the  Japanese 
Delegate  proposed  the  following  addition  : 

It  is,  however,  understood  that  the  above  stipulation  concerning  the  Amur  does  not  affect 
either  already-existing  rights  of  a  third  Power  arising  from  treaties,  diplomatic  agreements 
or  arrangements,  or  de  facto  situations  which  are  already  recognised. 

As  the  Sub-Committee  considered  that  the  meaning  of  this  paragraph  was  suffi- 
ciently clear  without  any  such  stipulation,  the  Japanese  Delegate  withdrew  his  amend- 
ment, and  at  his  request  the  Committee  decided  to  mention  it  in  the  Report. 

The  Portuguese  Delegation,  in  agreement  with  the  Indian  and  Chinese  Delegations, 
requested  the  inclusion  in  the  Report  of  the  following  statement  : 

The  Portuguese  Delegation  only  accepted  this  article  when  the  Chinese  and  Indian  Dele- 
gations had  agreed  that  it  in  no  way  changed  the  political  and  commercial  situation  of  the 
Portuguese  Colonies  in  India  and  Macao,  the  Governments  of  which  will,  however,  do 
everything  in  their  power  to  improve  the  conditions  of  river  navigation. 

I  am  adding  two  annexes  to  this  Report.  One  is  the  Report  of  the  Chairman  of  the 
Sub-Committee  which  drew  up  Articles  1,  4,  9  and  16  (1).  It  seems  to  me  that  this 
addition  would  be  useful  in  order  to  give  a  more  complete  idea  of  our  work  as  a  whole. 
The  second  is  a  declaration  by  the  Chinese  Delegate  on  the  difficulties  which  would  at 
present  attend  the  application  in  his  country  of  certain  clauses  in  the  Draft  Convention. 
The  Committee  decided  to  insert  this  (2). 

These,  then,  are  the  facts  which  appeared  to  me  to  gi-\te  the  best  descriptive  outline 
of  our  work.  I  feel,  however,  that  this  only  gives  us,  so  to  speak,  a  description  of  the 
external  features,  and  I  should  like  to  describe  to  you  something  of  their  inward  signi- 
ficance. In  our  discussion  here  we  have  all  been'prompted  by  two  kinds  of  motives, — 
those  inspired  by  the  generous  impulses  of  international  good-feeling,  and  those  ins- 
pired by  the  private  interests  of  our  own  countries,— worthy  of  recognition,  no  doubt,  but 
nevertheless  somewhat  narrow.  We  are  glad  to  be  able  to  say  that  the  clash  of  these 
interests  did  not  re-act  detrimentally  upon  the  loftiest  aspirations.  Those  who  defended 
freedom  of  navigation  did  not  forget  the  advantages  resulting  therefrom  for  their 
transport  industry,  and  realised  that  those  who  wished  to  reserve  local  transport  for 
their  own  flag  were  also  defending  another  aspect  of  liberty, — that  of  retaining  command 
over  the  outlets  for  their  own  activities,  and  over  the  resources  necessary  to  the  devel- 
opment of  their  .national  commerce.  The  aim  on  both  sides  was  the  same,  and  it 
must  be  admitted  also  that  the  views  which  triumphed  were  in  every  case  the  liberal 
ones.  This  is  the  reason  why  you  have  all  given  proof  of  such  a  magnificent  spirit 
of  conciliation.  The  Rapporteur,  whose  task  throughout  ourdeliberation  has  consisted 
solely  in  stimulating  this  spirit  and  rendering  it  increasingly  active,  is  happy  and  proud 
to  be  able  to  say  that  his  efforts  have  not  been  in  vain. 


(1)  See  p.  224. 

(2)  See  p.  307. 
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THE  CHAIRMAN  (speaking  in  French).  —  We  again  thank  the  Rapporteur  for 
the  efforts  he  has  made,  at  the  cost  even  of  his  nightly  repose.  He  could  not  indeed 
have  succeeded  in  placing  so  clear,  practical  and  complete  a  Report  before  the  Confer- 
ence without  sacrificing  some  of  that  repose.  I  go  so  far  as  to  think  that  we  must 
spare  him  during  the  discussion,  for  he  has  really  reached  the  limit  of  human  possibility. 
I  am  sure  the  Conference  will  agree  with  me  that  the  result  which  he  has  achieved  is 
an  excellent  one,  and  that  this  remarkable  piece  of  work  has  enormously  facilitated 
the  task  now  before  the  Conference  of  discussing  and  voting  upon  the  articles  submitted 
to  us  in  the  form  of  a  Statute, — the  form  given  to  them  by  the  Drafting  Committee  in 
pursuance  of  our  decision.     I  will  now,  as  usual,  read  the  text. 


ARTICLE  1 

In  the  application  of  the  Statute,  the  following  are  declared  to  be  navigable  waterways 
of  international  concern  : 

1.  All  parts  which  are  naturally  navigable  to  and  from  the  sea  of  a  waterway  which  in 
its  course  naturally  navigable  to  and  from  the  sea,  separates  or  traverses  different  States, 
and  also  any  part  of  any  other  waterway  naturally  navigable  to  and  from  the  sea,  which 
connects  with  the  sea  a  waterway  naturally  navigable  which  separates  or  traverses  different 
States. 

It  is  understood  that  : 

(a)  Transhipment  from  one  vessel  to  another  is  not  excluded  by  the  words  navigable  to 
and  from  the  sea; 

(b)  Any  natural  waterway  or  part  of  a  natural  waterway  is  termed  naturally  navigable 
if  now  used  for  ordinary  commercial  navigation,  or  capable  by  reason  of  its  natural  condi- 
tions of  being  so  used ;  by  ordinary  commercial  navigation  is  to  be  understood  navigation  which, 
in  view  of  the  economic  condition  of  the  riparian  countries,  is  commercially  and  normally 
practicable; 

(c)  Tributaries  are  to  be  considered  as  separate  waterways; 

(d)  Lateral  canals  constructed  in  order  to  remedy  the  defects  of  a  waterway  included  in 
the  above  definition  are  assimilated  thereto ;  ' 

(e)  The  different  States  separated  or  traversed  by  a  navigable  waterway  of  international 
concern,  including  its  tributaries  of  international  concern,  are  deemed  to  be  riparian  States. 

2.  Waterways  or  parts  of  waterways,  whether  natural  or  artificial,  expressly  declared 
to  he  placed  under  the  regime  of  the  General  Convention  on  Navigable  Waterways  either  in 
unilateral  Acts  of  the  States  under  whose  sovereignty  or  authority  these  waterways  or  parts 
of  waterways  are  situated,  or  in  agreements  made  with  the  consent  of  the  said  States. 

M.  MIRZA  HUSSEIN  KHAN  ALAI  (Persia;  speaking  in  French).  —  I  wish  to 
nmke  reservations  with  regard  to  the  definition  contained  in  Article  1.  It  is  less 
liberal  than  I  could  have  wished;  for  example,  it  does  not  make  sufficiently  clear  the 
fact  that  the  Tigris  will  be  open  to  free  navigation  for  the  riparian  States  of  the  Shatt-el- 
Arab,  of  which  it  is  merely  the  continuation.  This  freedom  of  navigation  existed  even 
under  the  Turkish  administration,  and  I  think  that  we  have  not  come  here  to  restrict 
but  rather  to  extend  the  principles  of  freedom  and  equality  in  favour  of  all  the  Mem- 
bers of  the  League  of  Nations.  I  have  no  wish  now  to  oppose  the  acceptance  of  a 
Convention  which  has  cost  us  so  much  labour,  but  I  wish  to  express  certain  reservations, 
because  I  know  that  my  Government  will  not  sign  the  Convention  until  it  has 
received  such  assurances  as  would  render  it  acceptable. 

I  may  add  that  I  have  reason  to  think  that  satisfaction  will  shortly  be  given  to 
Persia.  When  that  is  done  I  am  convinced  that  my  Government  will  be  happy  to 
add  its  signature  to  that  of  the  other  countries  whose  delegates  have  assembled  at  Bar- 
celona. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  May  I  be  allowed  to  say, 
in  reply  to  the  remark  of  the  Persian  Delegate,  that  I  fully  recognise  the  special  interests 
which  Persia  has  in  the  navigation  of  the  lower  Tigris  ?  We  have  been  in  communi- 
cation with  the  Persian  Delegate,  and  if  I  have  not  been  able  to  give  him  quite  so  ex- 
plicit an  assurance  as  he  would  desire,  I  ask  him  to  believe  that  it  is  not  for  want  of 
any  goodwill,  but  on  account  of  the  special  difficulties  of  the  present  situation.  The 
Government  of  Mesopotamia  is  not  yet  constituted.     The  whole  question  of  the  navi- 
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gation  and  irrigation  of  the  rivers  there  is  a  matter  which  at  the  present  moment  cannot 
he  prejudged  or  removed  from  the  competence  of  the  Government. 

I  would  only  add,  if  I  may,  a  brief  suggestion  to  my  friend  the  Persian  Delegate.  His 
difficulty  might  possibly  be  met  by  a  reservation  allowing  the  Persian  Government 
not  to  ratify  the  Convention  should  he  fail  to  obtain  the  satisfaction  which  1  have  every 
expectation  he  will  obtain.  There  will  be  ample  time  between  the  signature  and  the 
ratification  for  the  matter  to  be  settled. 

The  PRESIDENT  (speaking  in  French).  —  Both  these  statements  will  be  entered 
in  the  records. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  ■ —  You  will  remember  the 
statement  which  I  had  the  honour  of  making,  on  behalf  of  the  Swiss  Delegation,  at 
the  meetings  of  the  Committee.  We  were  obliged  to  enter  a  protest  against  the  inclu- 
sion, in  the  definition  of  navigable  waterways  of  international  concern,  of  an  economic 
element,  to  be  subject  to  the  will,  favourable  or  otherwise,  of  one  or  more  riparian 
States.  We  consider  this  element  liable  to  lead  to  arbitrary  decisions  and  international 
difficulties,  and  to  be  contrary  to  the  spirit  of  the  Covenant.  The  Swiss  Delegation 
willingly  shared  in  the  labours  of  the  Commission  of  Enquiry  and  in  those  of  this  Con- 
ference. From  the  very  beginning  of  the  work  on  the  definition  of  navigable  water- 
ways, it  has  regretted  that  the  quite  adequate  text  of  the  Green  Book  was  abandoned 
in  favour  of  the  introduction  into  paragraphs  b)  and  c)  of  the  idea  of  ordinary  commer- 
cial navigation,  which  is  liable  to  all  kinds  of  contradictory  interpretations. 

When,  at  the  beginning  of  the  enquiry  into  freedom  of  communications  and  transit, 
the  question  arose  of  defining  navigable  waterways,  no  advance  was  made  on  previous 
definitions.  It  was  recognised  that  the  international  character  or  the  degree  to  which 
a  waterway  is  of  international  concern  should  depend  on  two  factors  only,- — the  fact 
that  the  waterway  crossed  or  divided  two  or  more  States,  and  the  fact  that  it  presented 
in  itself  the  technical  features  comprised  in  the  term  navigability.  But  now  this  navi- 
gability depends  on  the  existence  of  ordinary  commercial  navigation.  A  State  which 
has  no  other  means  of  access  from  the  sea  except  a  navigable  waterway  or  a  river  is 
told  : — You  are  forbidden  to  claim  navigation  for  all  flags  on  this  waterway  and  also  for 
your  own  flag  until  you  have  proved,  by  navigating  it,  that  the  waterway  is  navigable.  If 
you  will  allow  me  to  make  a  rather  commonplace  comparison,  it  is  exactly  as  if 
a  man  were  to  say  to  his  son  : — /  will  not  allow  you  to  bathe  until  you  can  swim.  We 
regret  that,  in  spite  of  all  our  efforts,  the  Conference  has  persisted  in  taking  this  danger- 
ous course.  Although  such  memories  are  somewhat  distant,  allow  me  to  remind- 
you  that  the  basis  of  our  labours  is  an  article  of  the  Covenant,  apparently  forgotten 
to-day,  which  deals  not  only  with  freedom  of  communications  and  transit,  but  also  with 
equitable  treatment  for  commerce.  Do  you  consider  it  equitable  treatment  for  the 
commerce  of  an  enclaved  State  to  make  its  very  life  depend  on  a  definition  such  as 
that  which  has  been  imposed  upon  us  ?  The  Swiss  Delegation  has  no  wish  to  delay 
your  work  further;  it  confines  itself  here  to  expressing  its  protest  and  making  reser- 
vations which  it  asks  to  have  entered  in  the  records. 

The  PRESIDENT  (speaking  in  French).  —  M.  Vallotton's  observation  on  behalf 
of  the  Swiss  Delegation  will  be  entered  in  the  records.-  Does  anyone  else  wish  to 
speak  on  Article  1  ? 

Article  1  was  adopted. 

ARTICLE  1  a) 

For  the  purpose  of  Articles  4,  9, 10  and  11  of  this  Statute,  the  following  shall  form  a  special 
category  of  navigable  waterways  of  international  concern  : 

(a)  Navigable  waterways  for  which  there  are  international  Commissions  upon  which  non- 
riparian  States  are  represented; 

{b)  Navigable  waterways  hereafter  placed  in  this  category  either  in  pursuance  of  unila- 
teral Acts  of  the  States  under  whose  sovereignty  or  authority  they  are  situated,  or  in  pur- 
suance of  agreements  made  with  the  consent,  in  particular,  of  such  States. 

Article  1  a)  was  adopted. 
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ARTICLE  2 


Subject  to  the  provisions  contained  in  Articles  4  and  14,  each  of  the  Contracting  States 
shall  accord  free  exercise  of  navigation  to  the  vessels  flying  the  flag  of  any  one  of  the  other 
Contracting  States  on  those  parts  of  navigable  waterways  specified  above  which  may  be 
situated  under  its  sovereignty  or  authority. 

•  Article  2  was  adopted. 

ARTICLE  3 

In  the  exercise  of  navigation  referred  to  above,  andsubjecttotheprovisionsreferredtoin 
Article  2,  the  nationals,  property  and  flags  of  all  Contracting  States  shall  be  treated  in  all 
respects  on  a  footing  of  perfect  equality.  No  distinction  shall  be  made  between  the  nation- 
als, the  property — based  either  on  its  point  of  departure  or  destination,  or  on  the  direction 
of  the  traffic —  and  the  flags  of  the  different  riparian  States,  including  the  riparian  State 
exercising  sovereignty  or  authority  over  the  portion  of  the  navigable  waterway  in  question; 
similarly,  no  distinction  shall  be  made  between  the  nationals,  the  property  and  the  flags  of 
riparian  and  non-riparian  States.  It  is  understood,  in  consequence,  that  no  exclusive  right 
of  navigation  shall  be  accorded  on  such  navigable  waterways  to  companies  or  to  private 
persons. 

With  a  view  to  the  application  of  these  provisions,  Contracting  States  recognise  the  flag 
of  vessels  of  any  Contracting  State  not  possessing  a  sea-coast  when  they  are  registered  at 
some  one  specified  place  situated  in  its  territory,  and  constituting  the  port  of  registry  for  such 
vessels. 

M.  REINHARDT  (Austria;  speaking  in  French).  —  In  the  interest  of  the  clearness 
of  the  text,  and  in  order  to  avoid  any  misunderstanding,  I  should  like  to  suggest  that 
the  portion  of  the  sentence  between  dashes,  based  either  on  its  point  of  departure  or  desti- 
nation, or  on  the  direction  of  the  traffic,  should  be  transposed  to  the  end  of  the  article 
and  should  become  a  special  paragraph,  worded  as  follows  : 

No  distinction  shall  be  made  in  the  said  exercise  by  reason  of  the  point  of  departure 
or  of  destination,  or  of  the  direction  of  the  traffic.  This  paragraph  would  follow  the  first 
paragraph. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
We  should  achieve  the  same  result  by  putting  the  words  which  you  refer  to,  and  which 
are  between  dashes  in  the  text,  after  the  words  no  distinction  whatever.  The  passage 
would  then  read  as  follows  : — No  distinction,  based  either  on  its  point  of  departure... 

M.  REINHARDT  (Austria;  speaking  in  French).  — ■  I  think  that  the  wording  you 
propose  would  still  be  restrictive.     The  text  I  propose  seems  to  me  clearer. 

The  PRESIDENT  (speaking  in  French).  —  Is  there  any  objection  to  the  alteration 
made  by  M.  Reinhardt  ?    Then  it  is  adopted. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  What  do  we  intend  to  do 
as  regards  the  last  part  of  paragraph  3,  which  depends  on  the  adoption  of  Annex  3  a)  (1)  ? 

The  PRESIDENT  (speaking  in  French).  —  We  might  reserve  the  fate  of  this  article 
until  we  have  taken  a  decision  on  the  Annex. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  That  would  satisfy  me. 

The  PRESIDENT  (speaking  in  French).  —  I  will  therefore  put  to  the  vote  Article  3 
as  modified  by  M.  Reinhardt's  amendment,  and  with  a  reservation  as  regards  the  last 
paragraph,  in  accordance  with  Sir  Hubert  Llewellyn  Smith's  request. 

Article  3  was  adopted. 


(1)  See  Draft  Convention  on  the  Right  to  a  Flag  of  States  having  no  Sea-Coast,  p.  461. 
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ARTICLE  4 

The  CHAIRMAN  (speaking  in  French).  —  I  will  read  Article  4. 

As  an  exception  to  the  two  preceding  Articles,  and  in  the  absence  of  any  Convention  or 
obligation  to  the  contrary  : 

1.  A  riparian  State  has  the  right  of  reserving  for  its  own  flag  the  transport  of  passengers 
and  goods  loaded  at  one  port  situated  under  its  sovereignty  or  authority  and  unloaded  at 
another  port  also  situated  under  its  sovereignty  or  authority.  A  State  which  does  not  reserve 
the  above-mentioned  transport  to  its  own  flag  may,  nevertheless,  refuse  the  benefit  of  equal- 
ity of  treatment  with  regard  to  such  transport  to  a  co-riparian  which  does  reserve  it. 

On  the  navigable  waterways  referred  to  in  Article  1  a),  the  Act  of  Navigation  shall  only 
allow  to  riparian  States  the  right  of  reserving  the  local  transport  of  passengers  or  of  goods 
which  are  of  national  origin  or  are  nationalised.  In  every  case,  however,  in  which  greater 
freedom  of  navigation  may  have  been  already  established  in  a  previous  Act  of  Navigation, 
this  freedom  shall  not  be  reduced. 

2.  When  a  natural  system  of  navigable  waterways  of  international  concern,  which  does 
not  include  waterways  of  the  kind  referred  to  in  Article  1  a),  separates  or  crosses  two  States 
only,  the  latter  have  the  right  to  reserve  to  their  flags  by  mutual  agreement  the  transport 
of  passengers  and  goods  loaded  at  one  port  of  this  system  and  unloaded  at  another  port  of 
the  same  system,  unless  this  transport  takes  place  between  two  ports  which  are  not  situated 
under  the  sovereignty  or  authority  of  the  same  State,  in  the  course  of  a  voyage  effected  with- 
out transhipment  on  the  said  system  involving  a  sea-passage  or  passage  over  a  navigable 
waterway  of  international  concern  which  does  not  belong  to  the  said  system. 

M.  BARRAIL  (France;  speaking  in  French).  ■ —  From  the  point  of  view  of  the 
French,  the  too-frequent  repetition  of  the  words  sovereignly  and  authority  is  to  be  regret- 
ted, and  with  a  view  to  making  the  text  clearer,  particularly  at  the  end  of  the  article, 
I  would  propose  that  the  last  paragraph  be  worded  as  follows  : 

2.  When  a  natural  system  of  navigable  waterways  of  international  concern,  which  does 
not  include  waterways  of  the  kind  referred  to  in  Article  1  a),  separates  or  crosses  two  States 
only,  the  latter  have  the  right  to  reserve  to  their  flags  by  mutual  agreement  the  transport 
of  passengers  and  goods  between  ports  situated  under  their  sovereignty  or  authority,  unless 
this  transport  takes  place  in  the  course  of  a  voyage  involving  a  sea-passage  or  passage  over 
a  navigable  waterway  of  international  concern  which  does  not  belong  to  the  said  system, 
and  carried  out  without  transhipment  in  one  of  the  above-mentioned  ports,  between  two 
ports  which  are  not  situated  under  the  sovereignty  or  authority  of  one  only  of  these  two 
States. 

The  CHAIRMAN  (speaking  in  French).  —  I  think  it  would  be  well  to  reserve  this 
paragraph  in  order  to  enable  the  Chairman  and  Rapporteur  of  the  Committee  to  give 
us  their  opinion.     I  propose  therefore  that  the  whole  article  be  reserved. 


ARTICLE  5 

We  now  pass  to  Article  5. 

Each  of  the  Contracting  States  maintains  its  existing  right  on  the  navigable  waterways 
or  parts  of  navigable  waterways  referred  to  in  Article  1  and  situated  under  its  sovereignty 
or  authority  to  enact  stipulations  and  to  take  the  necessary  measures  for  policing  the  terri- 
tory and  applying  the  laws  and  regulations  relating  to  customs,  public  health,  precautions 
against  the  diseases  of  animals  and  plants,  emigration  or  immigration,  and  to  the  import 
or  export  of  prohibited  goods;  it  being  understood  that  such  stipulations  and  measures  must 
be  reasonable,  must  be  applied  on  a  footing  of  absolute  equality  between  the  nationals,  pro- 
perty and  flags  of  any  one  of  the  Contracting  States,  including  the  State  which  is  their 
author,  and  must  not  without  good  reason  impede  the  free  exercise  of  navigation. 

Article  5  was  adopted. 

ARTICLE  6 

No  dues  of  any  kind  may  be  levied  anywhere  on  the  course  or  at  the  mouth  of  a  naviga- 
ble waterway  of  international  concern,  other  than  dues  in  the  nature  of  payment  for  services 
rendered  and  intended  solely  to  cover  in  an  equitable  manner  the  expenses  of  maintaining 
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and  improving  the  navigability  of  the  waterway  and  its  approaches,  or  to  contribute  to 
expenditure  incurred  in  the  interest  of  navigation.  These  dues  shall  he  fixed  in  accordance 
with  such  expenses,  and  the  tariff  of  dues  shall  be  posted  in  the  ports.  These  dues  shall  be 
levied  in  such  a  manner  as  to  render  unnecessary  a  detailed  examination  of  the  cargo  except 
in  cases  of  suspected  fraud  or  infringement  of  regulations,  and  so  as  to  facilitate  internation- 
al traffic  as  much  as  possible,  both  as  regards  their  rates  and  the  method  of  their  application. 

Article  6  was  adopted. 

ARTICLE  7 


The  transit  of  vessels  and  of  passengers  and  goods  on  navigable  waterways  of  interna- 
tional concern  shall,  so  far  as  customs  formalities  are  concerned,  be  governed  by  the  conditions 
laid  down  in  the  Statute  of  Barcelona  of  April  14,  1921,  on  Freedom  of  Transit.  Whenever 
transit  takes  place  without  transhipment  the  following  additional  provisions  shall  be  applic- 
able : 

(a)  When  both  banks  of  a  waterway  of  international  concern  are  within  one  and 
the  same  State,  the  customs  formalities  imposed  on  goods  in  transit  after  they  have 
been  declared  and  subjected  to  a  summary  inspection  shall  be  limited  to  placing  them 
under  seal  or  padlock,  or  in  the  custody  of  customs  officers. 

(b)  When  a  navigable  waterway  of  international  concern  forms  the  frontier  be- 
tween two  States,  vessels,  passengers  and  goods  in  transit  shall  while  en  routebe  exempt 
from  any  customs  formality,  except  in  cases  in  which  there  are  valid  reasons  of  a 
practical  character  for  carrying  out  customs  formalities  at  a  place  on  the  part  of  the 
river  which  forms  the  frontier,  and  this  can  be  done  without  interfering  with  naviga- 
tion facilities. 

The  transit  of  vessels,  passengers  and  goods  on  navigable  waterways  of  international 
concern  must  not  give  rise  to  the  levying  of  any  duties  whatsoever,  whether  prohibited  by 
the  Statute  of  Barcelona  on  Freedom  of  Transit  or  authorised  by  Article  3  of  that  Statute. 
It  is  nevertheless  understood  that  vessels  in  transit  may  be  charged  for  the  board  and  lodging 
of  any  customs  officers  who  are  strictly  required  for  supervision. 

M.  LAMAN  DE  VRIES  (Netherlands;  speaking  in  French).  ■ —  There  is  an  error 
in  the  text.  The  Sub-Committee  which  examined  Article  7  agreed  that  the  last 
three  paragraphs  of  the  article  should  be  considered  as  applying  exclusively  to  transit 
without  transhipment,  and  the  text  adopted  by  the  Committee  was  drawn  up  in  accord- 
ance with  this  view;  but  I  see  that  in  the  new  text  now  before  us  this  conditions  is  not 
mentioned.     I  ask  that  the  article  be  rectified. 


M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  In  accordance  with  the  reser- 
vation already  made  in  Committee  by  our  Delegation,  I  venture  to  propose  that  the 
words  after  they  have  been  declared  and  subjected  to  a  summary  inspection  in  paragraph  a 
be  deleted. 

The  Conference  will  remember  that  Article  7  was  referred  to  a  Sub-Committee, 
which  proposed  a  text  practically  identical  with  that  before  us,  but  omitting  the  words 
after  they  have  been  declared  and  subjected  to  a  summary  inspection.  These  words  were 
introduced  later  on  a  proposal  by  the  Netherlands  Delegation,  and  they  were  provision- 
ally adopted  by  the  Committee.  Several  delegations,  including  ours,  consider  that 
they  constitute  a  danger  for  the  freedom  of  navigation.  Moreover,  the  text  which 
I  propose  is  in  absolute  conformity  with  the  Treaty  of  Peace.  If,  then,  it  is  accepted 
by  the  Conference,  nothing  will  be  changed  in  the  present  conditions  on  international 
rivers  regulated  by  the  Treaty  of  Peace.  I  may  add  that  our  proposal  is  a  compromise 
between  the  Netherlands  view  and  that  of  those  delegations  which,  like  ours,  fear  that 
the  addition  of  these  words  may  prove  a  hindrance  to  navigation.  If  the  Conference 
accepts  this  text,  one  passage  in  the  Report  will  of  course  have  to  be  changed,  and  with 
a  view  to  this  eventuality,  I  venture  to  propose  the  following  text  : — 

By  the  terms  of  Article  7  a),  a  general  rule  is  enacted,  laying  down  the  principle  on  which 
customs  formalities  should  be  carried  out.  This  rule  should  not  be  intended  to  regulate 
the  concrete  details  of  the  customs  regime  on  each  individual  international  waterway.  Such 
regulations  should  be  left  to  the  navigation  acts  for  which  the  general  Convention  provides 
a  standard.  Thus,  for  example,  the  regimes  at  present  in  force  on  the  Rhine  and  the  Rio 
Parana  would  appear  to  comply  with  the  terms  of  this  provision. 
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M.  NEUJEAN  (Belgium;  speaking  in  French).  —  I  earnestly  support  M.  Krbec's 
observations,  which  bear  the  mark  of  common  sense.  We  have  already  supported 
them  on  several  occasions  during  the  discussion,  and  we  attach  special  importance 
to  them.  But  in  order  not  to  take  up  any  more  of  the  time  of  the  Conference,  I  will 
not  return  to  the  arguments  which  in  any  case  have  been  clearly  stated  by  the  honour- 
able Delegate. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  This  question  was  discus- 
sed in  Committee.  It  appears  under  two  totally  different  aspects,  according  to  dis- 
tricts. Purely  summary  inspection  might  take  place  at  the  mouth  of  the  Scheldt, 
which  crosses  Holland  over  a  distance  of  seven  or  eight  kilometres.  We  all  agree  on 
this  point. 

M.  NEUJEAN  (Belgium;  speaking  in  French).  —  It  would  be  the  same  whatever 
I  he  length. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  —  When  an  international 
river  crosses  any  country  for  a  short  distance,  we  may  allow  that  this  summary  inspec- 
tion is  unnecessary,  but  when  a  river  like  the  Danube  crosses  a  country  such  as  Roumania, 
over  a  distance  of  three  hundred  kilometres,  and  when  the  two  banks  are  situated  in  a 
marshy  district,  can  we  be  content  with  placing  cargoes  under  seal  without  even 
knowing  of  what  they  consist? 

But  I  will  bring  forward  a  still  stronger  argument.  The  Transit  Convention  allows 
transit  to  be  prevented  in  certain  cases,  when  the  safety  of  a  State  or  the  health  of  per- 
sons or  animals  is  concerned,  and  even  in  other  cases.  How  can  we  prevent  the  transit 
of  a  cargo,  the  contents  of  which  we  do  not  know  ?  The  placing  under  seal  does  not 
prevent  transit  in  the  case  of  private  transport;  the  aim  is  not  to  levy  a  due,  but  to 
prevent  goods  from  passing.  Where  there  are  hundreds  of  kilometres  in  a  region 
which  cannot  constantly  be  watched,  we  cannot  rest  content  with  placing  under  seal. 
I  am  sorry  that  the  Netherlands  Delegate  is  not  here,  as  it  was  he  who  made  this  pro- 
posal, and  I  ask  the  Conference  to  leave  the  text  in  its  present  form. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  will  be  brief,  especially  as 
the  discussion  has  already  been  exhausted  in  Committee.  The  Roumanian  Delegate 
tells  us  that  in  countries  other  than  his  own,  there  are  no  river  routes  as  long  as  those 
to  which  he  refers.  I  reply  that  we  have  routes  which  will  bear  comparison  with  these. 
But  I  oppose  the  terms  which  he  advocates,  chiefly  because  they  would  mean  a  retro- 
gression as  compared  with  what  already  exists.  In  fact  they  amount  to  the  abrogation 
of  a  state  of  affairs  which  has  already  existed  for  three-quarters  of  a  century  on  our 
waters  and  those  of  the  Netherlands;  it  is  for  this  reason  that  we  ask  the  Conference 
not  to  accept  the  insertion  of  the  words  summary  inspection,  and  it  is  for  this  reason  that 
I  second  the  Czecho-Slovak  amendment,  which  exactly  reproduces  the  terms  of  Article 
334  of  the  Treaty  of  Versailles. 

M.  LAMAN  DE  VRIES  (Netherlands;  speaking  in  French).  —  I  greatly  regret 
that  I  do  not  share  M.  Perietzeano's  opinion.  In  the  Netherlands  no  transit  is  allowed 
without  a  declaration- — generally  with  a  manifest  in  duplicate — and  without  customs 
officials,  having  the  right  to  make  a  summary  inspection. 

The  PRESIDENT  (speaking  in  French).  ■ —  The  Conference  has  now  heard  both 
sides.  As  regards  paragraph  (a)  of  Article  7,  we  have  before  us  the  Czecho-Slovak 
amendment,  which  consists  in  the  omission  of  the  words  after  they  have  been  declared 
and  subjected  to  a  summary  inspection.     The  paragraph  would  then  read  as  follows  :  — 

When  the  two  banks  of  a  river  of  international  concern  are  within  the  same  State,  goods 
in  transit  may  be  placed  under  seal  or  padlock,  or  in  the  custody  of  customs  agents. 

The  object,  in  fact,  is  to  abolish  customs  inspection. 


—    343     — 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  1  support  the  Belgian  and 
Czecho-Slovak  Delegations.  We  consider  that  it  would  be  a  most  undesirable  step 
backward  to  insert  the  words  proposed,  to  our  very  great  surprise,  by  our  friends 
of  the  Netherlands. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  Before  the  British  Delega- 
tion can  decide  which  way  to  vote,  I  should  like  to  have  a  ruling  on  the  meaning  of 
the  word  may  in  the  Czecho-Slovak  proposal.  Does  it  mean  that  States  may  choose 
between  placing  goods  under  customs  seal  or  not  ?  If  so,  I  beg  to  point  out  that  it 
gives  no  guarantee  whatsoever,  and  the  paragraph  might  as  well  be  deleted.  Everyone 
knows  that  goods  can  be  placed  under  customs  seal.  If,  on  the  other  hand,  this 
amendment  means,  as  was  explained  by  its  supporters,  that  they  must  be  placed  under 
customs  seal,  and  if  the  object  is  to  omit  the  precaution  of  the  summary  inspection, 
then  I  regard  it  more  favourably,  but,  as  I  understand  it,  the  probable  effect  of  the 
proposed  change  would  be  to  weaken  and  not  to  strengthen  what  we  all  desire. 

M.  NEUJEAN  (Belgium;  speaking  in  French).  ■ —  I  should  like  to  say  one  word  in 
reply  to  the  British  Delegate.  The  word  may  means  that  there  will  be  an  option  and 
not  an  obligation,  but  that  if  a  necessity  arises,  we  may  avail  ourselves  of  it. 

While  I  am  speaking  I  should  like  to  say  that  I  considered  M.  Pierrard  to  be  com- 
pletely in  the  right  just  now,  and  I  am  astonished  that  the  Delegate  of  the  Netherlands 
disputes  a  fact  which,  to  my  mind,  is  completely  established  under  Article  20  of  the 
Regulations  for  the  application  of  Article  9  of  the  Treaty  of  April  19th,  1839,  between 
Belgium  and  Holland.     The  passage  in  this  Treaty  reads  as  follows  : — 

Vessels  proceeding  from  Belgium  to  the  sea  via  the  Terneuzen  Canal  and  the  Western 
Scheldt  and  vice  versa  shall  be  exempt  from  all  customs  inspection  and  formalities  on  the 
part  of  the  Netherlands  Customs,  on  their  entry  and  exit  and  during  their  passage  along  the 
Terneuzen  Canal,  except  for  the  placing  of  seals  on  the  hatches... 

This  is  what  was  said  just  now. 

M.  LAMAN  DE  VRIES  (Netherlands;  speaking  in  French).  —  I  beg  to  be  excused 
for  having  forgotten  for  the  moment  the  regime  of  the  Terneuzen  Canal.  I  had  already 
observed  this  morning,  in  the  presence  of  M.  Perietzeano,  that  this  was  a  very  excep- 
tional case;  the  canal  is  not  wide  and  can  be  supervised  from  the  banks.    . 

The  PRESIDENT  (speaking  in  French).  —  I  can  assure  you  that  the  Treaty  of 
1839  has  been  discussed  for  a  very  long  time.  It  is  one  of  the  hardest  problems  of  inter- 
national politics,  and  you  will  allow  me,  as  a  historian,  to  tell  you  that  we  should  save 
time  if  we  did  not  enter  into  matters  of  history  now.  History  is  the  past.  We  are 
in  the  present. 

The  word  may  does  indeed  leave  a  certain  latitude,  and  as  it  is  difficult  to  impose 
a  duty,  it  seems  to  me  easier  to  accept  the  word  may  than  the  word  must.  Of  course, 
the  British  Delegate  may  vote  as  he  likes,  and  I  only  put  this  forward  as  a  personal 
comment. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  — It  would  be  an  advantage  to 
reserve  this  article,  as  we  have  done  with  other  articles,  and  continue  our  examination 
of  the  text. 

The  PRESIDENT  (speaking  in  French).  —  Is  there  to  be  a  British  amendment  to 
substitute  the  word  must  for  the  word  may  in  the  Czecho-Slovak  amendment  ? 

As  there  is  not,  I  put  to  the  vote  the  Czecho-Slovak  amendment,  which  consists  in 
omitting  two  lines  in  the  middle  of  paragraph  (a)  and  substituting  for  them  the  words... 
goods  in  transit  may  be  placed  under  seal... 

The  amendment  was  rejected  by  13  votes  to  10. 
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M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  I  wish  to  state 
that  I  voted  in  favour  of  the  Czecho-Slovak  amendment. 

The  PRESIDENT  (speaking  in  French).  —  We  have  still  the  Netherlands  amend- 
ment to  Article  7.  The  Netherlands  Delegation  proposes  to  alter  the  second  para- 
graph as  follows  :  —  The  transit  of  vessels  and  passengers  and  the  transit  of  goods  without 
transhipment  on  waterways... 

Has  the  Chairman  of  the  Committee  or  the  Rapporteur  any  observation  to  make  ? 

I  put  to  the  vote  the  Netherlands  amendment  on  the  subject  of  transhipment. 

The  amendment  was  adopted.. 

It  is  of  course  understood  that  the  words  ne  pourra  are  changed  to  ne  pourront  (1). 
I  put  to  the  vote  Article  7  as  a  whole. 

The  article  was  adopted. 

The  meeting  adjourned  at  9.25  p.m. 


(1)  English  text  unchanged. 


TWENTY-NINTH  MEETING  OF  THE  CONFERENCE 

(Tuesday,  April  19th,  1921,  at  9  a.m.) 


ADOPTION  OF  ARTICLES  8  TO  22  —  APPROVAL  OF ADDITIONALPROTOCOL — ADOPTION  OF  ARTI- 
CLE 4  —  DECLARATIONS  WITH  REGARD  TO  THE  CONVENTION  —  ADOPTION  AS  A  WHOLE,  BY 
ROLL-CALL,  OF  CONVENTION  ANT)  STATl  TE  ON  INTERNATIONAL  REGIME  OF  NAVIGAHLE 
WATERWAYS 

The  meeting  opened  with  M.  Hanotaux,  President,  in  the  Chair. 


ARTICLE  8 

The  PRESIDENT  (speaking  in  French).  —  We  will  continue  the  discussion  of  the 
articles.     I  will  read  Article  8  : — 

Subject  to  the  provisions  of  Articles  4  and  14,  the  nationals,  property  and  flags  of  all  the 
Contracting  States  shall,  in  all  ports  situated  on  a  navigable  waterway  of  international  con- 
cern, enjoy,  in  all  that  concerns  the  use  of  the  port,  including  port  dues  and  charges,  a  treat- 
ment equal  to  that  accorded  to  the  nationals,  property  and  flag  of  the  riparian  State  under 
whose  sovereignty  or  authority  the  port  is  situated.  It  is  understood  that  the  property  to 
which  the  present  paragraph  relates  is  property  originating  in,  coming  from  or  destined  for, 
one  or  other  of  the  Contracting  States. 

The  equipment  of  ports  situated  on  a  navigable  waterway  of  international  concern,  and 
the  facilities  afforded  in  these  ports  to  navigation,  must  not  be  withheld  from  public  use  to 
an  extent  beyond  what  is  reasonable  and  fully  compatible  with  the  free  exercise  of  navigation. 

In  the  application  of  customs  or  other  analogous  duties,  levied  on  the  occasion  of  the 
importation  or  exportation  of  goods  through  the  aforesaid  ports,  no  difference  shall  be  made 
by  reason  of  the  flag  of  the  vessel  on  which  the  transport  has  been  or  is  to  be  accomplished, 
whether  this  flag  be  the  national  flag  or  that  of  any  of  the  Contracting  States. 

The  State  under  whose  sovereignty  or  authority  a  port  is  situated  may  withdraw  the 
benefits  of  the  preceding  paragraph  from  any  vessel  if  it  is  proved  that  the  owner  of  the  vessel 
discriminates  systematically  against  the  nationals  of  that  State,  including  companies  control- 
led by  such  nationals. 

In  the  absence  of  special  circumstances  justifying  an  exception  on  the  ground  of  economic 
necessities,  the  duties  provided  for  above  must  not  be  higher  than  those  levied  on  the  other 
customs  frontiers  of  the  State  interested,  on  goods  of  the  same  kind,  source  and  destination. 
All  facilities  accorded  by  the  Contracting  States  to  the  importation  or  exportation  of  goods 
by  other  land  or  water  routes,  or  in  other  ports,  shall  be  equally  accorded  to  importation  or 
exportation  under  the  same  conditions  over  the  navigable  waterway  and  through  the  ports 
referred  to  above. 

M.  SINIGALIA(Italy;speakinginFrench). — Article  8  should  be  brought  into  accord 
with  the  corresponding  article  of  the  Resolution  concerning  ports.  This  calls  for  a  slight 
alteration  in  the  form.  In  article8of  the  Resolution  concerning  ports,  itappeared  neces- 
sary to  establish  a  distinction,  from  the  point  of  view  of  equality  of  treatment,  between 
customs  dues  and  local  octroi  or  consumption  dues.  Perfect  equality  may  be  admitted 
for  customs  dues,  which  depend  on  the  general  laws  of  the  State;  but  the  same  equal- 
ity cannot  be  admitted  for  octroi  and  consumption  dues,  which  depend  on  local 
authorities.     Article  8  of  the  Resolution  on  ports  reads  as  follows  :— 

In  the  levying  of  any  customs,  local  octroi,  consumption  duties  or  in  particular  of  any 
incidental  charges  imposed  on  imports  or  exports,  no  difference  shall  be  made... 
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The  second  paragraph  contains  the  following  addition  : — 

In  the  absence  of  special  circumstances  justifying  an  exception  on  account  of  economic 
needs,  the  customs  must  not  be  higher  than  those  imposed  at  the  other  customs  frontiers 
of  the  State  concerned  on  imports  and  exports... 

1  think  the  same  provision  should  be  introduced  into  Article  8  of  the  Convention 
on  Navigable  Waterways,  which  deals  with  the  same  question.  I  therefore  propose 
that  in  the  third  paragraph,  between  the  words  customs  and  duties,  the  words  or  other 
analogous  should  be  added;  and  that  the  words  local  octroi  or  consumption  duties  or 
incidental  charges  be  added  after  the  word  duties;  and  that  in  paragraph  5  the  words 
customs  duties  be  substituted  for  the  words  duties  the  provided  for  above. 

M.  BARRAIL  (France;  speaking  in  French).  ■ —  Could  we  not  allow  the  words  or 
other  analogous  to  remain  and  still  add  local  octroi...?  Dues  other  than  local  octroi  or 
consumption  duties  may  be  considered  as  customs  duties. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  The  words  which  I  propose  to  add 
or  incidental  charges  appear  to  me  to  make  the  words  or  other  analogous  superfluous; 
the  incidental  charges  would  be  considered  as  customs  dues. 

M.  BARRAIL  (France;  speaking  in  French).  —  We  cannot  say  that  incidental 
charges  are  considered  as  customs  dues. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  The  object  of  the  proposal  is  to 
make  the  article  in  the  Resolution  on  Ports  correspond  to  that  in  the  Convention  on 
Navigable  Waterways,  as  these  articles  deal  with  the  same  subject.  Any  discrepancies 
between  the  two  texts  may  give  rise  to  difficulties. 

M.  BARRAIL  (France;  speaking  in  French).  —  You  are  quite  right,  but  we  might 
have  used  for  the  ports  the  Waterways  Convention  text,  which  had  previously  been 
adopted,  at  any  rate  in  Committee.  In  order  that  we  may  all  agree,  I  ask  that  the 
words  or  other  analogous  be  kept,  and  I  accept  the  addition  proposed  by  M.  Sinigalia 
of  the  words  local  octroi  or  consumption  duties. 

M.  SINIGALIA  (Italy;  speaking  in  French).  —  I  agree. 

The  PRESIDENT  (speaking  in  French).  —  The  first  sentence  of  the  third  para- 
graph would  thus  begin  :  —  In  the  application  of  customs  or  other  analogous  duties,  local 
octroi  or  consumption  duties  levied  on  the  occasion... 

M.  SIBILLE  (France;  speaking  in  French).  —  We  are  making  a  Convention  on  the 
Regime  of  Navigable  Waterways  of  International  Concern,  and  we  are  incidentally 
laying  down  certain  rules  regarding  river  navigation,  but  I  think  we  shall  all  agree 
that  we  should  not  deal  with  maritime  navigation.  There  are  large  rivers  which 
are  accessible  to  sea-going  vessels  up  to  a  certain  distance  from  their  mouth,  and  on 
which  there  are  large  inland  seaports.  These  inland  ports  have  a  double  character, 
— -they  are  at  the  same  time  seaports  and  river-ports.  In  Article  8  which  we  are  now  dis- 
cussing we  propose  to  lay  down  certain  rules  regarding  river-ports  situated  on  inter- 
national rivers.  I  think  that  those  ports  which  are  both  seaports  and  river- ports 
should  not  be  dealt  with  in  this  Convention  except  in  so  far  as  they  are  river-ports. 
The  navigation  which  we  are  to  regulate  here  is  not  maritime  navigation  below  these 
ports,  but  river  navigation.  If  this  article  were  adopted  in  the  form  proposed,  any 
Power  which  has  an  inland  seaport  could  be  bound  in  respect  of  the  regime  governing 
its  merchant  marine;  in  particular  it  could  no  longer  establish  flag  surcharges.  Flag 
surcharges  still  existed  in  the  last  century  in  France.  We  abolished  them  in  1866.  It 
was  desired  to  re-establish  them  about  1872  or  1875,  but  this  could  not  be  done  because 
we  were  bound  by  international  Conventions. 
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At  the  present  moment  we  are  uncertain  as  to  what  will  be  the  regime  for  the  mer- 
chant marines  of  the  world.  For  my  part  I  wish  to  reserve  for  my  own  country  the 
power  of  having  recourse  to  the  system  of  flag  surcharges.  I  should  not  like  my 
adherence  to  the  principle  laid  down  in  Article  8  to  be  brought  up  against  me.  The  Con- 
vention should  regulate  river  transport  and  not  maritime  transport.  We  are  dealing 
here  only  with  river  law  and  not  with  maritime  law.  I  propose  therefore  to  add  after 
the  word  transport  in  paragraph  3  of  Article  8  the  word  by  waterway.  I  will  take,  for 
example,  the  port  of  Antwerp,  which  will  be  an  international  port,  as  it  is  situated  on 
a  river  common  to  France  and  Belgium.  This  article  is  not  to  apply  to  the  maritime 
part  of  the  river  between  Antwerp  and  the  sea.  On  the  other  hand,  it  will  apply  above 
Antwerp  in  the  direction  of  France.  This  is  a  distinction  which  I  think  it  is  absolutely 
necessary  to  make. 

M.  HOSTIE  (speaking  in  French).  —  I  only  wish  to  point  out  that  there  are  sea- 
ports above.  Antwerp, — Ghent  for  example, — and  also  that  Antwerp  has  been  an  inter- 
national port  for  nearly  fifty  years. 

M.  SIBILLE  (France;  speaking  in  French).  —  Very  well;  perhaps  1  should  have 
spoken  of  Ghent  instead  of  Antwerp.  But  I  maintain,  and  you  will  probably  admit, 
that  we  should  not  regulate  maritime  navigation  in  this  place.  If  you  wish  to  regulate 
the  navigation  of  the  river  in  its  maritime  port,  you  are  dealing,  I  repeat,  with  maritime 
law,  and  I  intend  to  reserve  for  my  country  this  right  to  establish  at  will  the  new  regime 
for  its  merchant  marine. 

The  PRESIDENT  (speaking  in  French).  —  Paragraph  3  of  Article  8  would  there- 
fore read  as  follows  : — 

In  the  application  of  customs  or  other  analogous  duties,  local  octroi  or  consumption 
duties  or  incidental  charges,  levied  on  the  occasion  of  the  importation  or  exportation  of  goods 
through  the  aforesaid  ports,  no  difference  shall  be  made  by  reason  of  the  flag  of  the  vessel 
on  which  the  water  transport... 

Here  M.  Sibille's  addition  will  be  inserted. 

...  has  been  or  is  to  be  accomplished,  whether  this  flag  be  the  national  flag  or  that  of  any 
of  the  Contracting  States. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  In  spite  of  my  friendship  with 
M.  Sibille  and  the  French  Delegation,  I  greatly  regret  that  I  cannot  accept  the  word- 
ing which  has  been  proposed.  If  we  are  making  a  Convention,  it  is  obviously  not  for 
inland  waterway  navigation,  but  in  order  to  open  international  ports  to  maritime 
navigation.  Moreover  if  we  suggest  to  States  that  they  should  begin  levying  flag  sur- 
charges I  regret  that  I  for  one  cannot  agree  to  this  proposal. 

The  PRESIDENT  (speaking  in  French).  —  Would  M.  Sibille  agree  to  an  interpre- 
tative reference  in  the  records,  explaining  that  the  French  Delegation  understood  the 
word  transport  to  apply  only  to  inland  waterway  navigation  ? 

M.  SIBILLE  (France;  speaking  in  French).  —  The  Belgian  Delegation  wishes  this 
word  to  be  applied  to  maritime  navigation.  We  are  therefore  completely  at  variance. 
The  Conference  must  settle  the  difference  of  opinion.  I  maintain  that  we  cannot  lay 
down  any  provisions  as  regards  maritime  navigation.  I  intend  to  reserve  for  my 
country  complete  freedom  as  regards  the  regime  of  the  merchant  marine,  and  I  cannot 
agree  to  bind  myself  as  regards  this  regime.  The  Conference  was  not  summoned  to 
deal  with  questions  of  merchant  marine;  we  are  here  for  the  sole  purpose  of  settling 
questions  of  waterway  navigation. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  The  Polish  Delegation  supports 
the  view  of  the  French  Delegation.     We  are  not  called  upon  here  to  regulate  in  any 
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way  the  regime  of  maritime  navigation,  but  that  of  inland  water  transport.  It 
is  in  this  sense  I  have  hitherto  understood  the  provision  now  before  us,  and  as  the 
Belgian  Delegation  does  not  think  that  it  can  support  this  view,  it  would  be  desirable 
for  it  to  give  us  its  reasons. 

The  PRESIDENT  (speaking  in  French).  —  The  Convention  as  a  whole  certainly 
refers  to  inland  waterways;  in  fact,  great  precautions  have  even  been  taken  in  order 
to  avoid  encroaching  upon  maritime  questions.  Although  I  am  not  qualified  to  give 
a  decision,  I  would  beg  the  Conference  to  think  of  its  agenda  as  a  whole.  Has  M.  Pier- 
rard  any  reply  to  make  to  M.  Winiarski  ? 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  I  can  only  repeat  what  I  have 
already  said.  I  think  that  the  Convention  which  we  are  preparing  here  does  not  refer 
exclusively  to  questions  of  inland  waterways,  and  I  do  not  think  that  we  should  be 
assisting  humanity  along  the  path  of  progress  if  we  were  to  return  to  the  regime  of 
flag  surcharges.  I  must  state  that  I,  for  my  part,  could  not  accede  to  this.  I  do  not 
know  what  are  the  interests  of  France  in  this  matter;  1  think  that  she  has  no  interna- 
tional ports.  The  question  is  so  serious  that  it  cannot  be  thus  solved  ex  abrupto  on 
the  occasion  of  an  unexpected  alteration  proposed  in  the  course  of  discussion. 

The  PRESIDENT  (speaking  in  French).  —  The  question  of  flag  surcharges  was 
only  mentioned  by  M.  Sibille  as  an  example.  It  has  certainly  been  asked  and  insisted 
upon  that  maritime  navigation  should  not  be  dealt  with  here.  As  M.  Sibille  asks  for 
the  addition  of  the  words  by  waterway  after  the  word  transport  we  are  still  keeping  to 
our  agenda.    We  must  not  read  allusions  into  what  M.  Sibille  only  cited  as  an  example. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  The  British  Delegation  is 
entirely  in  accord  with  the  French  view  that  the  object  of  this  Convention  is  to  regulate 
inland  navigation  and  not  maritime  navigation.  My  difficulty  arises  from  an  entirely 
different  cause.  When  we  have  a  Convention,  every  clause  of  which  has  been  dis- 
cussed at  great  length,  and  then,  at  the  very  last  moment,  a  word  is  put  into  one  of 
the  clauses,  I  wish  for  time  to  see  the  effect  of  this  word  on  the  whole  Convention. 
Much  as  I  dislike  asking  for  an  amendment  to  be  reserved,  I  feel  that  1  must  ask  that 
we  should  have  time  to  consider  what  would  be  the  effect  of  introducing  a  word  such 
as  this.  On  the  general  question  that  this  is  a  Convention  to  regulate  river  navigation 
and  not  maritime  navigation,  I  am  entirely  in  accord;  but  a  sea-going  vessel  may  carry 
on  river  navigation,  and  we  have  to  be  very  careful  to  see  what  is  meant  by  transport 
by  waterway,  which  it  is  proposed  to  add.  I  would  venture  to  appeal  to  the  French 
Delegate  and  ask  him  whether  a  carefully  drafted  sentence  could  not  be  inserted  in 
the  records,  or,  if  he  likes,  in  the  Final  Act,  making  it  clear  that  nothing  in  this  Con- 
vention is  intended  to  deal  with  the  general  question  of  maritime  navigation,  and 
whether  this  solution  would  not  meet  the  difficulties  which  he  feels,  and  with  which 
I  must  say  that  I  sympathise  up  to  a  certain  point. 

M.  ADATCI  (Chairman  of  the  Waterways  Committee;  speaking  in  French).  —  I  enti- 
rely share  the  views  of  Sir  Hubert  Llewellyn  Smith.  The  Committee  held  numerous 
meetings  and  studied  this  question  in  detail;  all  the  experts  and  the  chief  delegates 
came  and  expressed  their  views,  and  when  they  did  not  receive  satisfaction  they  reser- 
ved the  right  to  make  a  few  brief  remarks  in  plenary  meeting.  I  thought  therefore 
that  no  incident  would  take  place  in  the  Conference;  if  at  the  last  moment  not  merely 
textual  amendments,  but  also  amendments  of  substance,  are  introduced,  our  work 
will  never  come  to  an  end;  the  Conference  must  not  enter  upon  this  dangerous  path. 
Except  in  case  of  absolute  necessity  we  should  refrain  from  introducing  surprise 
amendments  at  the  last  moment. 

M.  NEUJEAN  (Belgium;  speaking  in  French).  - —  This  should  indeed  not  be  done 
except  in  case  of  absolute  necessity. 
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M.  SIBILLE  (France;  speaking  in  French).  —  The  Delegate  of  Great  Britain  has 
expressed  his  surprise  at  finding  a  question  of  such  importance  as  this  raised  at  the 
last  moment.  He  admits,  however,  that  it  is  of  very  great  importance,  and  he  shares 
our  views  to  a  large  extent.  But  he  appeals  to  my  conciliatory  spirit,  asking  me  to 
allow  the  text  placed  before  us  to  pass,  on  condition  that  a  provision  satisfying  my 
wishes  is  placed  in  the  Final  Act.  I  accept  this  proposal  in  the  hope  that  the  Conference 
will  insert  in  the  Final  Act  the  provision  in  question,  which  we  will  draw  up  by  common 
agreement  (1). 

The  PRESIDENT  (speaking  in  French).  —  The  text  of  the  Convention  remains 
unchanged,  but  it  is  understood  that  the  British  and  French  Delegations  will  collabo- 
rate in  drawing  up  a  text  for  inclusion  in  the  Final  Act.  We  have  before  us,  therefore, 
a  text  which  has  not  undergone  any  change  other  than  that  proposed  by  the  Italian 
Delegation.     I  think  there  is  no  need  to  read  it  again. 

I  will  put  to  the  vote  paragraph  3  of  Article  8. 

Paragraph  3  was  adopted. 

1  will  put  to  the  vote  Article  8  as  a  whole. 
Article  S  as  a  whole  was  adopted. 


ARTICLE  9 

The  PRESIDENT  (speaking  in  French).  —  We  will  now  pass  to  Article  9,  which 
reads  as  follows  : — 

(1)  Each  riparian  State  is  bound,  on  the  one  hand,  to  refrain  from  all  measures  likely  to 
prejudice  the  navigability  of  the  waterway  or  to  reduce  the  facilities  for  navigation,  and, 
on  the  other  hand,  to  take  at  the  earliest  possible  opportunity  all  necessary  steps  for  remov- 
ing any  accidental  obstacles  and  dangers  to  navigation. 

(2)  If  such  navigation  necessitates  regular  upkeep  of  the  waterway,  each  of  the  riparian 
States  is  bound  by  obligation  to  the  others  to  take  such  steps  and  to  execute  as  quickly  as 
possible  such  works  on  its  territory  as  are  necessary  for  the  purpose,  taking  account  at  all 
times  of  the  conditions  of  navigation  as  well  as  of  the  economic  state  of  the  regions  served 
by  the  navigable  waterway. 

In  the  absence  of  an  agreement  to  the  contrary,  any  riparian  State  will  have  the  right, 
on  valid  reason  being  shown,  to  demand  from  the  other  riparians  a  reasonable  contribution 
towards  the  cost  of  upkeep. 

(3)  In  the  absence  of  legitimate  grounds  for  opposition  by  one  of  the  riparian  States, 
including  the  State  territorially  interested,  based  either  on  the  actual  conditions  of  naviga- 
bility in  its  territory,  or  on  other  interests  such  as,  particularly,  the  maintenance  of  the  nor- 
mal water-conditions,  requirements  for  irrigation,  the  use  of  water-power,  or  the  necessity 
for  constructing  other  and  more  advantageous  ways  of  communication,  a  riparian  State 
may  not  refuse  to  carry  out  works  necessary  for  the  improvement  of  navigability  which  are 
asked  for  by  another  riparian  State,  if  such  State  offers  to  pay  the  cost  of  the  works  and  a 
fair  share  of  the  additional  cost  of  the  upkeep.  It  is  understood,  however,  that  such  works 
cannot  be  undertaken  so  long  as  the  State  on  the  territory  of  which  they  are  to  be  carried 
out  objects  on  the  ground  of  vital  interests. 

(4)  In  the  absence  of  any  agreement  to  the  contrary,  a  State  which  is  obliged  to  carry 
out  works  of  upkeep  is  entitled  to  free  itself  from  the  obligation  if,  with  the  consent  of  ail 
the  co-riparian  States,  one  or  more  of  them  agree  to  carry  out  the  works  instead  of  it;  as 
regards  works  for  improvement,  a  State  which  is  obliged  to  carry  them  out  shall  be  freed 
from  the  obligation  if  it  authorises  the  State  which  made  the  request  to  carry  them  out  instead 
of  it.  The  carrying  out  of  works  by  States  other  than  the  State  territorially  interested,  or 
the  sharing  by  them  in  the  cost  of  works,  shall  be  so  arranged  as  not  to  prejudice  the  rights 
of  the  State  territorially  interested  as  regards  the  supervision  and  administrative  control 
over  the  works,  or  its  sovereignty  and  authority  over  the  navigable  waterway. 

(5)  On  the  waterways  referred  to  in  Article  1  a,  the  provisions  of  the  present  Article  are 
to  be  applied  subject  to  the  terms  of  the  Treaties,  Conventions,  or  Navigation  Acts  which 
determine  the  powers  and  responsibilities  of  the  International  Commission  in  respect  of  works. 


(1)  As  a  result  of  this  exchange  of  views  the  following  text  was  inserted  in  the  Final  Act  of  the 
Conference  : 

"The  Conference  declares  that  in  laying  down  in  Article  9  of  the  Statute  relating  to  Navigable 
Waterways  of  International  Concern  a  regime  for  ports  situated  on  such  waterways,  there  was  no 
intention"of  settling  any  question  of  principle  relating  to  the  regime  of  national  seaports." 
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Subject  to  any  special  provisions  in  the  said  Treaties,  Conventions,  or  Navigation  Acts, 
which  exist  or  may  be  concluded  : 

«)  Decisions  in  regard  to  works  will  be  made  by  the  Commission. 

b)  The  settlement,  under  the  conditions  laid  down  in  Article  19  below,  of  any  dispute 
which  may  arise  as  a  result  of  these  decisions,  may  always  be  demanded  on  the  grounds  that 
these  decisions  are  ultra  vires,  or  that  they  infringe  international  Conventions  governing 
navigable  waterways.  A  request  for  a  settlement  under  the  aforesaid  conditions  based  on 
any  other  grounds  can  only  be  put  forward  by  the  State  which  is  territorially  interested. 

The  decision  of  this  Commission  shall  be  in  conformity  with  the  provisions  of  the  present 
Article. 

(6)  Notwithstanding  the  provisions  of  paragraph  1  of  this  Article,  a  riparian  State  may, 
in  the  absence  of  any  arrangement  to  the  contrary,  close  a  waterway  wholly  or  in  part  to 
navigation  with  the  consent  of  all  the  riparian  States  or  of  all  the  States  represented  on  the 
International  Commission  if  one  exists. 

As  an  exceptional  case  one  of  the  riparian  States  of  a  navigable  waterway  of  international 
concern  not  referred  to  in  Article  1  a  may  close  the  waterway  to  navigation,  if  the  nav  igation 
on  it  is  of  very  small  importance,  and  if  the  State  in  question  can  j  ustify  its  action  on  the  ground 
of  an  economic  interest  clearly  greater  than  that  of  navigation.  In  this  case  the  closing  to 
navigation  may  only  take  place  after  a  year's  notice  and  subject  to  an  appeal  on  the  part 
of  any  other  riparian  State  under  the  conditions  laid  down  in  Article  19.  If  necessary  the 
judgment  shall  prescribe  the  conditions  under  which  the  closing  to  navigation  may  be 
carried  into  effect. 

(7)  Should  access  to  the  sea  be  afforded  by  a  navigable  waterway  of  international  concern 
through  several  branches,  all  of  which  are  situated  in  the  territory  of  one  and  the  same  State, 
the  provisions  of  paragraphs  1,2  ind  3  of  this  Article  shall  apply  only  to  the  principal 
branches  deemed  necessary  for  providing  free  access  to  the  sea. 

M.  WINIARSKI  (Poland;  speaking  in  French).  • —  In  paragraph  3  I  should  like 
to  add  timber-rafting  to  the  list,  which  is  obviously  not  exhaustive  : — 

...  or  on  other  interests  such  as,  particularly,  the  maintenance  of  the  normal  water- 
conditions,  requirements  for  irrigation,  the  use  of  water-pover,  the  necessity  for  construct- 
ing other  and  more  advantageous  ways  of  communication  or  timber-rafting... 

This  Convention  may  indeed  apply  to  navigable  waterways  which  are  of  very  slight 
importance  for  navigation,  but  of  great  importance  for  rafting. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  —  At  the  moment  when  the 
Polish  Delegate  spoke,  I  was  about  to  propose  the  substitution  of  the  words  amongst 
others  for  the  word  particularly. 

The  PRESIDENT  (speaking  in  French).  —  I  agree  that  this  substitution  may  be 
made,  and  the  records,  which  will,  of  course,  contain  M.  Winiarski's  speech,  will  indicate 
exactly  what  is  referred  to. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  We  are  in  agreement. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  As  you  heard  yesterday, 
the  Swiss  Delegation  has  very  strong  reasons  for  hoping  that  it  will  now  be  possible  for 
the  text  of  Article  9  to  be  improved;  otherwise  we  should  have  to  make  a  very  clear 
reservation  with  regard  to  the  subsequent  attitude  of  our  Government.  Hitherto,  in 
conventions  on  the  navigation  of  international  rivers,  the  aim  has  been  not  to  give 
very  extensive  rights,  but  rather  to  give  permanent  rights,  which  should  make  it  pos- 
sible for  riparian  States — and  particularly  upstream  States,  which  sometimes  do  not 
possess  any  other  access  to  the  sea  except  the  international  river — to  expend  with 
an  easy  mind  sums — and  often  very  considerable  ones — necessitated  by  an  ever-increas- 
ing traffic,  and  to  be  applied  not  only  to  the  upkeep  but  also  to  the  improvement  of  the 
waterway,  installations  in  ports  and  so  forth.  Our  objection  to  this  Convention,  and 
particularly  to  Article  9,  is  that  it  has  introduced  the  opposite  system,  involving  legal 
ambiguities,  a  haphazard  system  of  law, — a  system  based  on  the  will  of  individual  States, 
as  opposed  to  a  clear  definition  of  the  rights  and  obligations  of  each  individual  State. 

I  will  explain  my  meaning.  In  the  first  place,  in  defining  the  minimum  upkeep, 
a  most  regrettable  restriction  has  been  introduced, — the  result  of  a  hasty  improvisa- 
tion,— namely,  the  rule  that  riparian  States  should  only  take  precautions  against  acci- 
dents.    Consequently,  when  navigation  is  exposed  to  permanent  obstacles  or  damage, 
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the  State  a  contrario  will  not  be  bound  to  restore  it.  This  situation  is  really  extraor- 
dinary, and  I  may  remind  you  that  it  is  due  solely  to  the  fact  that  the  Portuguese  Dele- 
gation once  pointed  out  a  case  which,  to  my  mind,  did  not  in  the  least  come  within 
the  scope  of  upkeep,  and  in  order  to  satisfy  this  Delegation  the  word  accidental  was 
added.  This  morning  we  asked  the  Portuguese  Delegate  whether  he  insisted  upon 
the  retention  of  this  word,  and  he  told  us  that  he  saw  no  objection  to  omitting  it. 
That  in  itself  would  constitute  progress,  and  the  object  of  the  first  of  our  proposals 
is  to  omit  this  word  in  section  1  of  Article  9.  We  are  decidedly  of  opinion  that  section  2 
refers  to  all  those  European  watercourses  which  come  under  the  category  of  water- 
ways of  international  concern  and  which  all,  as  a  general  rule,  require  regular  upkeep. 

This  is  an  innovation.  Hitherto  we  have  held  to  a  very  simple  principle, — that 
inscribed  in  a  Convention  which  in  this  respect  has  proved  its  worth;  I  refer  to  the 
Convention  of  Mannheim, — the  Rhine  Act,  Article  28  of  which  reads  : — 

The  High  Contracting  Parties  each  undertake,  as  has  been  done  in  the  past,  each  in  respect 
of  its  own  territory,  to  place  and  maintain  in  good  condition  existing  haulage  routes  and 
also  the  channel  of  the  Rhine...  the  riparian  State  in  whose  territory  are  situated  those 
parts  of  the  river  which  have  not  yet  been  placed  in  adequate  order  and  the  channel  of  which 
is  therefore  variable  willcause  buoys  to  be  placed  in  such  channel  in  clearly  marked  positions... 

I  will  not  read  any  more,  but  I  am  here  enunciating  a  principle  which  is  perfectly 
clear.  Each  of  us  maintains  the  waterways  on  his  own  territory  and  for  his  own  terri- 
tory; that  I  think  rests  on  experience.  It  amounts  to  this,  that  if  we  take  the  sum 
total  of  the  interests  represented  on  a  waterway  such  as  the  Rhine,  it  becomes  clear 
that  each  is  interested  in  proportion  to  the  extent  of  his  territory,  and  any  other  method 
of  distribution  would  only  result  in  wholly  unnecessary  quarrels.  For  this  we  have 
substituted  a  formula  according  to  which  each  of  the  riparian  States,  by  showing  just 
and  valid  reasons  for  so  doing,  will  have  the  right  to  require  the  others  to  bear  their 
share  of  the  cost  of  upkeep.  But  if  you  compare  this  with  section  4,  according  to  which 
the  State  which  is  bound  to  carry  out  works  of  upkeep  may  free  itself  from  this  obliga- 
tion with  the  consent  of  all  the  co-riparian  States,  if  one  or  more  of  them  agrees  to 
carry  out  these  works  in  its  stead,  you  will  have  laws  of  a  most  uncertain  kind  which 
will  certainly  give  rise  to  most  regrettable  practices.  Such  a  Convention  cannot  but 
have  a  most  uncertain  life,  and,  in  our  opinion;  States  will  certainly  be  led  to  do  nothing 
during  the  period  in  which  it  is  in  force,  and  it  will  be  realised  that  its  provisions  are 
quite  incapable  of  being  applied.  We  therefore  propose  the  following  amendments 
to  this  section  : 

Omit  the  words  : 

In  the  absence  of  an  agreement  to  the  contrary,  any  riparian  State  will  have  the  right, 
on  valid  reason  being  shown,  to  demand  from  the  other  riparians  a  reasonable  contribution 
towards  the  cost  of  upkeep, 

and  substitute  for  them  the  following  text  : 

If  necessary,  special  agreements  shall  be  concluded  between  two  or  more  riparian  States 
for  the  execution  of  certain  works  for  improvement,  with  the  assent  of  all  the  riparian  States, 
with  a  view  to  freeing  partially  any  of  them  who  may  be  bound  to  carry  out  such  works. 

Then  at  the  beginning  of  section  4  we  ask  for  the  following  words  to  be  omitted  : 

In  the  absence  of  any  agreement  to  the  contrary,  a  State  which  is  obliged  to  carry  out 
works  of  upkeep  is  entitled  to  free  itself  from  the  obligation,  if  with  the  consent  of  all  the 
co-riparian  States  one  or  more  of  them  agree  to  carry  out  the  works  instead  of  it; 

and  to  say  : 

If  necessary,  special  agreements  shall  be  concluded  between  two  or  more  riparian  States 
for  the  execution  of  certain  works  for  improvement,  with  the  assent  of  all  the  riparian  States, 
with  a  view  to  freeing  partially  any  of  them  who  may  be  bound  to  carry  out  such  works. 

The  whole  of  the  section  would  thus  disappear  and  would  be  replaced  by  the  prin- 
ciple of  voluntary  consent. 
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1  am  convinced  that  in  practice  it  is  only  on  these  lines  that  anything  really  capable 
of  application  will  be  arrived  at, — on  the  principle  that  as  regards  improvements,  in  par- 
tinilar,  it  is  only  special  agreements  which  will  have  a  practical  effect.  This  was  in- 
deed what  the  Rapporteur,  M.  Montarroyos,  himself  stated  with  great  force,  when 
he  referred  to  Conventions  in  Latin  America,  the  efficacy  of  which  has  been  proved. 
We  hope  that  the  Conference  will  find  it  possible  to  take  our  wishes  into  account.  Let 
me  assure  you  that  we  are  formulating  these  proposals  with  the  desire  to  see  this  Con- 
vention adopted  and  to  render  it  more  acceptable.  If  the  Conference  considered  that 
it  must  leave  our  wishes  aside,  we  should  be  very  sorry,  but  of  course  we  should  do 
our  best  to  make  use  of  this  article;  we  are  convinced,  however,  that  this  will  be  diffi- 
cult. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  I  greatly  regret 
that  I  am  compelled  to  oppose  M.  Vallotton's  proposal.  I  should  like  to  say  first  of 
all  that  this  article  is  the  result  of  a  compromise,  and  it  was  only  M.  Vallotton  who 
would  not  give  his  support  to  the  text.  The  mere  fact  that  he  asks  for  the  word  acci- 
dental to  be  omitted  shows  that  he  did  not  perhaps  see  his  way  to  comprehend  fully 
the  mechanism  of  this  article.  Section  1  lays  down  that  each  riparian  State  is  bound... 
to  refrain  from  all  measures  likely  to  prejudice  the  navigability...  and...  to  take...  all  neces- 
sary steps  for  removing  any...  accidental...  obstacles. 

Many  examples  were  cited  in  Committee  in  connection  with  the  case  put  forward 
by  the  Portuguese  Delegate.  We  cited  the  case  of  a  tree  which  has  fallen  into  a  river. 
Of  course  this  is  an  accidental  obstacle;  it  was  to  things  of  this  kind  that  the  article 
was  intended  to  refer.  The  first  section  applies  to  upkeep  of  this  kind;  the  second 
section  refers  to  regular  upkeep.  The  word  regular  indicates  the  greater  importance 
of  upkeep  of  this  kind.  We  then  come  to  the  third  section,  which  refers  to  works  for 
improvement.     You  will  see  the  gradation, — the  natural  sequence  of  ideas,  in  this  article. 

M.  Vallotton  said  that  the  third  section  of  this  article  contained  an  innovation  as 
regards  regulations  of  this  kind.  That  may  be  so.  In  the  first  place,  we  drafted 
this  article  in  such  a  way  that  it  should  apply  to  international  rivers  as  a  whole.  To 
our  idea  M.  Vallotton  opposes  a  particularist  idea  which  affects  two  or  three  special 
rivers.     I  do  not  think  that  in  principle  there  is  any  innovation. 

As  regards  the  agreements  which  M.  Vallotton  proposes  to  substitute  for  the  regula- 
tions laid  down  here,  I  said  that  in  American  treaties,  instead  of  entering  into  certain 
details,  provision  was  made  for  the  conclusion  of  subsequent  agreements;  but  that  refers 
to  individual  rivers.  If  we  wished  to  make  a  Convention  for  rivers  as  a  whole  we  must 
adopt  another  system.  Two  contracting  States  may  have  mutual  confidence,  and 
may  adopt  the  system  of  agreements;  but  for  general  application  a  system  of  regu- 
lations must  be  provided.  I  therefore  considered  that  the  Conference  should  retain  the 
article  in  its  present  form.  I  should  also  like  to  point  out  that  this  text  is  the  result  of 
a  compromise  within  the  Committee  itself. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  greatly  regret  that  I 
must  speak  once  more,  but  the  text  does  not  satisfy  us,  because  a  formula  has  not  been 
found  which  would  allow  those  in  other  continents  who  do  not  wish  to  carry  out 
works  of  upkeep  on  their  watercourses  to  continue  not  to  do  so,  but  which  nevertheless 
would  not  involve  the  riparian  States  of  the  watercourses  of  eastern  Europe  in  such  a 
general  retrograde  movement.  My  objection  to  the  wording  which  I  have  criticised 
is  that  it  establishes  a  formula  of  an  absolute  kind  which  introduces  as  regards  up- 
keep— and  the  Rapporteur  did  not  reply  to  this  point — the  idea,  which  does  not  seem 
to  us  to  be  just,  that  a  riparian  State  may  free  itself  from  its  obligation  as  regards 
upkeep — an  obligation  which  has  hitherto  been  absolute— on  valid  grounds  of  which, 
according  to  the  text,  it  would  be  the  sole  judge.  One  may  say  that  the  words  in  the 
absence  of  an  agreement  to  the  contrary  introduce  a  safety-valve. 

As  regards  the  riparian  States  of  the  Rhine,  the  Treaty  of  Peace,  which  is  itself  the 
agreement  to  the  contrary,  appears  to  refer  the  question  to  the  present  Convention 
in  a  clause  which  is  by  no  means  clear.  Consequently  if,  as  1  have  continually  asserted 
on  behalf  of  the  Swiss  Delegation,  we  do  not  now  lay  down  on  this  point  wider  regula- 
tions than  those  in  this   article,   which   reserves  regulations   that   have   not   been 
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explained,  we  may  be  told  : — These  provisions  will  be  applicable  to  the  Rhine.  I 
consider  that  this  would  constitute  a  violation  of  the  Treaty,  and  I  have  unceasingly 
opposed  it  from  the  very  beginning  of  this  Conference.  This  is  the  most  serious 
criticism  which  I  offer  to  the  text. 

M.  PERIETZEANO  (Roumania;  speaking  in  French).  ■ —  I  have  no  intention  of 
re-opening  this  question  in  Conference;  it  has  been  debated  both  in  Sub-Committee 
and  in  Committee,  and  as  the  Chairman,  M.  Adatci,  has  told  you,  it  has  been  examined 
in  all  its  aspects.  To  discuss  it  again  would  be  needlessly  to  prolong  the  debate.  I 
support  the  clear  explanation  given  by  the  Rapporteur,  and  doubtless  the  Conference 
also  supports  it, — even  M.  Vallotton  I  think,  since  his  second  speech  shows  a  change  in 
method.      That    means  one  more  complication  in  the  discussion. 

In  the  first  place  M.  Vallotton  began  by  proposing  amendments  which  he  considered 
just  and  equitable.  Now,  after  the  Rapporteur's  explanation,  he  no  longer  finds  them 
just  and  equitable  for  everybody,  but  he  declares  that  they  have  already  become 
acquired  rights,  as  it  were,  in  virtue  of  some  acts  or  other  which  would  be  suited  to 
such  and  such  a  river.  He  is  therefore  no  longer  discussing  what  is  equitable  for  all, 
but  what  has  been  acquired  for  certain  rivers  in  virtue  of  certain  instruments.  If  we 
do  not  consider  these  instruments  just,  why  should  we  impose  principles  based  on  them, 
upon  those  to  whom  they  do  not  refer  ? 

M.  Vallotton  tells  us  that  the  aim  of  this  Conference  is  to  extend  freedom  of  naviga- 
tion. I  once  more  protest  against  M.  Vallotton's  proposal,  which  takes  no  account 
of  the  sovereignty  of  States.  If  previous  events  have  established  principles  which 
go  beyond  what  we  are  here  to  do,  and  if  we  consider  that  these  principles  are  not  just, 
it  is  not  for  us  to  impose  them  upon  the  whole  world.  The  Rapporteur  has  described 
how  the  text  was  adopted.  No  new  argument  can  be  adduced  here;  moreover  we  have 
no  time  to  enter  upon  the  whole  discussion  again.  I  therefore  ask  the  Conference 
not  to  change  the  proposed  text,  which  is  of  very  considerable  importance  for  us. 

The  PRESIDENT  (speaking  in  French).  —  The  Swiss  Delegation  submits  the 
following  three  amendments  to  this  article  : 

1.  In  section  1  omit  the  word  accidental; 

2.  Omit  the  second  paragraph  of  section  2; 

3.  Substitute  for  section  4  the  words  : 

//  necessary  special  agreements  shall  be  concluded  between  two  or  more  riparian  States  for 
the  execution  of  certain  works  for  improvement,  with  the  assent  of  all  the  riparian  States,  with  a 
view  to  freeing  partially  any  of  them  who  may  be  bound  to  carry  out  such  works. 

This  last  change  contains  the  essence  of  the  Swiss  proposal. 

The  Rapporteur  does  not  accept  the  Swiss  proposal,  and  he  has  said  that  the  present 
text  of  the  article  is  the  result  of  a  compromise.  Some  slight  changes  have  been  accep- 
ted in  the  course  of  the  discussion, — the  British  Delegation  proposed  to  substitute  the 
words  amongst  others  for  the  word  particularly.  The  Conference  has  also  agreed  to 
include  in  the  records  the  observations  of  the  Polish  Delegate.  Further,  in  section  4 
a  slight  textual  change  is  necessary;  instead  of  the  sharing  by  them  we  must  say  the 
sharing  by  these  States.  I  will  ask  you  first  of  all  to  take  a  decision  on  the  Swiss 
amendments  as  a  whole.  I  will  then  put  to  the  vote  the  text  proposed  by  the 
Committee,  with  the  changes  which  I  have  mentioned. 

The  Swiss  amendment  was  rejected  and  the  Committee's  text  was  adopted  by  20  votes 
to  5. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  inFrench).—  Our  labours 
are  now  terminating,  and  I  am  happy  to  note  that  they  have  arrived  at  a  successful 
conclusion.  But,  though  I  greatly  regret  to  be  obliged  to  do  so,  I  feel  that  I  must 
mention  the  fact  that  we  have  always  maintained  that  the  general  Convention  which 
we  are  now  preparing  was  intended  to  serve  as  a  basis  for  rivers  statutes.  Our  work 
is  therefore  twofold;  we  are  preparing  a  general  Convention  on  navigable  waterways, 
while  another  Conference  at  Paris  is  preparing  a  statute  for  the  Danube.     If  our  general 
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Convention  is  to  serve  as  a  basis  for  the  Danube  statute,  I  do  not  see  how  the  work 
of  the  Conference  sitting  at  Paris  can  be  brought  into  accord  with  our  work.  I  will 
leave  my  colleagues  to  realise  the  mistake  which  was  made  in  granting  the  powers 
given  to  the  Paris  Conference;  1  should  like  to  emphasise  this. 

I  will  return  to  the  question  which  we  are  now  discussing.  We  have  always  main- 
tained that  according  to  Article  338  of  the  Treaty  of  Versailles,  the  provisions  which 
wa  have  drawn  up  here  would  supersede  the  provisional  clauses  of  Articles  332  to  337. 
It  was  from  this  point  of  view  that  we  proceeded  to  discuss  the  most  vital  questions. 
As  was  very  truly  observed  by  Professor  Alvarez,  whose  absence  we  greatly  regret,  Arti- 
cles 4,  9  and  16  constitute  the  kernel  of  the  general  Convention  on  navigable  water- 
ways. Article  4  deals  with  restrictions,  Article  9  with  works  for  upkeep  and  improve- 
ment and  Article  16  with  the  question  of  local  transport.  These  are  all  articles  from 
the  Green  Book.  I  may  note  with  pleasure  that  our  Delegation  put  no  difficulties  in  the 
way  of  these  vital  questions;  we  remain  faithful  to  the  text  of  the  Green  Book.  If 
wj  are  speaking  to-day  against  some  of  the  decisions  taken  in  the  new  articles  4  and  9, 
which  have  replaced  Articles  4,  9  and  16  of  the  Green  Book,  it  is  not  our  fault.  We  are 
obliged  to  do  so  in  view  of  the  considerable  changes  which  have  been  introduced  into 
these  articles. 

I  will  speak  later  of  Article  4,  as  it  has  been  provisionnally  postponed,  and  for  the 
moment  I  will  confine  myself  to  Article  9.  In  section  4  of  this  article  it  was  agreed 
that  the  word  assured  should  be  replaced  by  a  less  emphatic  term... 

The  PRESIDENT  (speaking  in  French).  —  I  cannot  allow  M.  Avramovitch  to 
re-open  the  discussion  of  a  section  which  has  already  been  voted. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  am 
very  sorry,  Mr.  President,  and  I  will  not  speak  of  it  any  more.  I  will  pass  to  section 5, 
the  first  part  of  which  reads  as  follows  : 

(a)  Decisions  in  regard  to  works  will  be  made  by  the  Commission. 

If  this  text  is  not  made  more  precise,  it  may  be  prejudicial  to  all  international  rivers 
falling  under  the  administration  of  international  Commissions.  It  only  refers  to  one 
special  case,  that  of  the  mouths  of  the  Danube,  for  which  there  is  a  European  Com- 
mission referred  to  in  Article  331  of  the  Treaty  of  Versailles.  It  is  now  desired  to 
impose  the  same  regime  on  the  Middle  Danube  above  Braila.  We  could  agree  if  the 
following  text  could  be  substituted  for  paragraph  (a)  which  I  have  read  : — It  will  be  for 
the  Commission  to  make  recommendations  with  regard  to  works  and  also  to  safeguard 
international  co-operation.  I  have  based  this  text  on  the  Green  Book.  I  beg  you  to 
consider  this  text,  and  to  bear  in  mind  the  perfectly  legitimate  need  felt  by  small 
States,  and  by  riparian  States  in  general,  to  safeguard  their  rights  of  sovereignty  and 
administration  on  these  rivers,  whilst  allowing  for  the  measures  necessary  to  facilitate 
navigability.  If  our  text  were  not  adopted  we  should  be  placed  in  the  same  state  of 
tutelage  as  colonial  rivers.  I  may  add  that  the  Report  contains  an  explanation  on 
this  point.  We  are  told  that  this  is  a  question  of  decisions  concerning  administration. 
What  administration?  An  administrative  decision  regarding  the  works  to  be  carried 
out,  or  regarding  upkeep,  or  legal  administration?  Or  perhaps  administration  of 
navigability?  In  short,  the  proposed  text  is  too  definite,  and  we  beg  the  Conference 
to  adopt  the  wording  which  we  propose  to  substitute. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  In  reply  to 
M.  Avramovitch  I  can  only  repeat  what  I  have  already  said,  namely,  that  this  is  only 
a  question  of  general  administrative  decisions  which  in  no  way  apply  to  details  of 
works.  As  regards  M.  Avramovitch's  fear  that  States  may  lose  their  power  of  initia- 
tive, I  may  set  his  mind  at  rest  in  one  word,  by  telling  him  that  in  case  of  dispute,  para- 
graph b  opens  the  door  to  a  sanction  on  the  part  of  the  Permanent  Court  of  Justice. 

The  PRESIDENT  (speaking  in  French).  —  On  behalf  of  the  Committee  the  Rap- 
porteur proposes,  then,  on  the  strength  of  the  arguments  previously  adduced  during 
the  discussion  in  Committee,  to  reject  M.  Avramovitch's  amendment  and  to  retain  the 
Committee's  text.     I  will  put  to  the  vote  M.  Avramovitch's  amendment,  the  object  of 
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which,  let  me  remind  you,  is  to  substitute  for  paragraph  a)  of  section  5  the  following 
text  : 

It  will  be  for  the  the  Commission  to  make  recommendations  with  regard  to  works,  and  also 
to   safeguard   international   co-operation. 

The  amendment  was  rejected  by  16  votes  to  6. 
The  text  of  the  Committee  is  therefore  retained. 

M.  PAVICHICH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  will  give 
my  opinion  on  this  question  at  the  end  of  the  discussion  of  the  Convention. 

The  PRESIDENT  (speaking  in  French).  —  I  will  now  put  to  the  vote  Article  9  as 
a  whole. 

Article  9  as  a  whole  was  adopted. 

The  PRESIDENT  (speaking  in  French).  —  We  will  now  pass  to  Article  10  : 

ARTICLE  10 

In  the  absence  of  any  contrary  stipulations  contained  in  a  special  agreement  or  treaty, 
for  example,  existing  Conventions  concerning  customs  and  police  measures  and  sanitary 
precautions,  the  administration  of  navigable  waterways  of  international  concern  is  exercised 
by  each  of  the  riparian  States  under  whose  sovereignty  or  authority  the  navigable  waterway 
is  situated.  Each  of  such  riparian  States  has,  inter  alia,  the  power  and  duty  of  publishing 
regulations  for  the  navigation  of  such  waterway  and  of  seeing  to  their  execution.  These 
regulations  must  be  framed  and  applied  in  such  a  way  as  to  facilitate  the  free  exercise  of  navi- 
gation under  the  conditions  laid  down  in  this  Statute. 

The  rules  of  procedure  dealing  with  such  matters  as  ascertaining,  prosecuting  and  punish- 
ing navigation  offences  must  be  such  as  to  promote  as  speedy  a  settlement  as  possible. 

Nevertheless  the  Contracting  States  recognise  that  it  is  highly  desirable  that  the  riparian 
States  should  come  to  an  understanding  with  regard  to  the  administration  of  the  navigable 
waterway  of  international  concern  and,  in  particular,  with  regard  to  the  adoption  of  naviga- 
tion regulations  of  as  uniform  a  character  ihroughout  the  whole  course  of  such  navigable 
waterways  as  the  diversity  of  local  circumstances  permits. 

Public  services  of  towage  or  other  means  of  haulage  may  be  established  in  the  form  of 
monopolies  for  the  purpose  of  facilitating  the  exercise  of  navigation,  subject  to  the  unanimous 
agreement  of  the  riparian  States  or  the  States  represented  on  the  International  Commission, 
in  the  case  of  navigable  waterways  referred  to  in  Article  1  a). 

Article  10  was  adopted. 


ARTICLES  10  a)  and  10  b) 

We  will  now  pass  to  the  new  articles  10  a)  and  10  b),  which  I  will  read  : 

Article  10  a) 

Treaties,  conventions  or  agreements  relating  to  navigable  waterways,  concluded  by  the 
Contracting  States  before  the  coming  into  force  of  this  Statute,  are  not,  as  a  consequence 
of  its  coming  into  force,  abrogated  so  far  as  concerns  the  States  signatories  to  those  treaties. 

Nevertheless,  the  Contracting  States  undertake  not  to  apply  among  themselves  provisions 
of  such  treaties,  conventions  or  agreements  which  may  conflict  with  the  rules  of  the  present 
Statute. 

Article  10  b) 

If  on  a  waterway  of  international  concern  one  or  more  of  the  riparian  States  are  not 
parties  to  this  Statute,  the  financial  obligations  undertaken  by  each  of  the  Contracting  States 
in  pursuance  of  Article  10  shall  not  exceed  those  to  which  they  would  have  been  subject  if 
all  the  riparian  States  had  been  Parties. 
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M.  BIGNAMI  (Italy;  speaking  in  French).  —  The  Committee  agreed  to  put  in 
the  first  line  treaties,  conventions  or  agreements  in  force...  concluded  between  Contract- 
ing States. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  I  accept  this 
change. 

The  PRESIDENT  (speaking  in  French).  —  The  change  will  be  effected. 

M.  TSANG-OU  (China;  speaking  in  French).  —  In  order  to  avoid  any  misunder- 
standing as  regards  the  new  Article  10  a),  I  venture  to  make  a  short  declaration  as  regards 
the  effect  of  this  article  on  existing  conventions  in  China.  Should  the  Conference 
adopt  the  new  article  10  a)  proposed  by  the  French  Delegation,- — 

The  first  paragraph  should  not  be  interpreted  as  extending  in  any  way  the  special  rights 
enjoyed  by  certain  Treaty  Powers  in  pursuance  of  existing  treaties  as  regards  navigable 
waterways  and  ports. 

The  second  paragraph  may  only  be  applied  to  ports  and  waterways  which  are  already 
open  to  international  commerce. 

The  PRESIDENT  (speaking  in  French).  —  With  the  consent  of  the  Rapporteur 
and  the  Chairman  of  the  Committee,  this  declaration  will  be  entered  in  the  records. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  In  Committee  we  decided  to  dis- 
cuss the  principle  of  this  question  in  plenary  conference.  Poland  is  not  an  interested 
party  in  the  question,  but  from  the  legal  point  of  view  this  article  appears  to  me  inad- 
missible. A  text  could  be  found  which  would  exactly  meet  certain  special  cases, 
but  the  text  proposed  here  is  extremely  vague  and  calculated  to  cause  trouble  in  inter- 
national relations.  Indeed,  since  the  war  we  do  not  always  know  whether  any  Con- 
vention is  in  force  or  not.  If  this  Convention  is  denounced  by  any  State  after  five 
years,  we  shall  not  be  faced  with  a  clean  sheet,  but  with  principles  of  law  which  are 
applicable  at  all  times.  But  the  scope  of  the  text  proposed  is  too  general,  and  it  may 
give  rise  to  difficulties.  I  therefore  ask  for  some  explanations,  in  order  to  allay  some 
of  my  misgivings. 

Sir  Cecil  HURST  (Great  Britain,  Chairman  of  the  Jurists'  Committee;  speaking 
in  French).  —  Article  10  a)  originated  as  follows  :■ — At  the  meeting  of  the  jurists  yes- 
terday morning,  the  representatives  of  several  delegations  asked  us  to  consider  with 
them  the  effect  of  this  Convention  on  existing  treaties.  A  French  text  was  submitted 
to  us  to  serve  as  a  basis  for  our  discussion,  and  it  forms  the  new  article,  which  I  venture 
to  read  again  : 

Treaties,  conventions  or  agreements  relating  to  navigable  waterways,  concluded  by  the 
Contracting  States  before  the  coming  into  force  of  this  Statute,  are  not,  as  a  consequence  of 
its  coming  into  force,  abrogated  so  far  as  concerns  the  States  signatories  to  those  treaties. 

Nevertheless,  the  Contracting  States  undertake  not  to  apply  among  themselves  any 
provisions  of  such  treaties,  conventions  or  agreements  which  may  conflict  with  the  rules  of 
the  present  Statute. 

We  were  given  to  understand  that  the  Waterways  Committee  would  be  prepared 
to  accept  this  article. 

The  question  arises  as  to  what  would  be  the  effect  if  the  present  Statute  were  de- 
nounced. We  are  supposing  that  there  will  be  for  navigable  waterways  a  Convention 
similar  in  all  respects  to  that  adopted  for  transit,  a  Convention  which  will  contain  a 
clause  granting  to  all  Contracting  States  the  right  to  denounce  the  Convention  after 
a  period  of  five  years.  What  would  be  the  effect  of  this  denunciation,  in  the  first  place 
from  the  point  of  view  of  the  programme  of  work  in  hand,  but  not  completed  at  the 
time  of  the  denunciation?  In  order  to  answer  this  question,  the  jurists  proposed  to 
add  the  following  sentence  at  the  end  of  Article  8  of  the  Convention  properly  so-called  : 

It  shall  not,  in  the  absence  of  an  agreement  to  the  contrary,  prejudice  engageinente 
entered  into  before  the  denunciation  relating  to  a  programme  of  works.    The  object  of 
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this  addition  is  to  safeguard  the  rights  of  interested  Powers  as  regards  uncompleted 
work,  and  I  was  told  that  everybody  had  agreed  to  accept  it. 

The  second  point  refers  to  the  special  case  of  the  Mannheim  Convention.  In  the 
Treaty  of  Versailles  there  are  provisions  with  regards  to  the  Mannheim  Convention,  which 
at  first  sight  appear  somewhat  contradictory.  We  have  already  explained  to  the  Mem- 
bers of  the  Conference  who  were  present  at  our  meeting  that  it  was  not  possible  to 
remove  from  this  Convention  the  contradictions,  if  any,  which  exist  between  the  various 
articles  of  the  Treaty  which  refer  to  the  Mannheim  Convention.  They  all  realised 
that  their  situation  was  safeguarded  by  the  terms  of  Article  2  of  the  Convention, 
which  states  that  this  Convention  does  not  affect  the  rights  arising  out  of  the  provi- 
sions of  the  treaties  of  peace,  not  only  for  the  signatories  but  also  for  the  beneficiaries. 

In  the  third  place,  there  is  the  question  as  to  what  is  to  happen  to  previous  treaties 
which  will  be  either  abrogated  or  superseded  by  this  Convention,  should  the  latter  be 
denounced.  We  replied  that  the  denunciation  would  not  have  the  effect  of  reviving 
the  status  quo  ante.  It  is  for  this  reason  that  we  thought  it  would  perhaps  be  desi- 
rable to  maintain  the  treaties  in  the  form  in  which  they  exist  at  present. 

There  is  one  more  question,  which  is  referred  to  in  the  last  paragraph  of  Article  10  a). 
It  may  happen  that  as  regards  rivers  there  are  at  present  some  practices  which  are  not 
in  conformity  with  the  terms  of  the  Statute.  We  therefore  propose  to  insert  the  follow- 
ing text  : 

Nevertheless,  the  Contracting  States  undertake  not  to  apply  among  themselves  any 
provisions  of  such  treaties,  conventions  or  agreements  which  may  conflict  with  the  rules  of 
the  present  Statute. 

We  did  not  say  with  the  provisions  or  with  the  terms  of  the  present  Statute,  because 
that  might  have  involved  slight  changes.  That  is  the  history  of  Article  1  a).  I  think 
the  Polish  Delegate  believes  that  the  jurists  have  here  made  an  article  on  their  own... 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  No,  no! 

Sir  Cecil  HURST  (Great  Britain,  Chairman  of  the  Jurists'  Committee;  speaking 
in  French)...  and  without  any  authority  to  do  so.  I  assure  you,  however,  that  our 
sole  intention  was  to  find  a  text  in  accordance  with  the  idea  which  was  given  to  us 
as  the  opinion  of  the  majority  of  the  Committee. 

The  PRESIDENT  (speaking  in  French).  —  I  think  that  the  Conference  will  find 
Sir  Cecil  Hurst's  explanation  perfectly  clear.  In  my  view  it  removes  any  anxiety  as 
regards  the  legal  purport  of  this  article.  Moreover,  as  it  is  inserted  in  the  records,  it 
may  be  found  there. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  should  like  to  reply,  because 
there  is  one  point  which  does  not  appear  to  me  quite  clear. 

If  I  understand  Sir  Cecil  Hurst  aright,  the  question  put  to  the  Committee  of 
Jurists  was  whether  it  was  absolutely  necessary  to  say  something.  I  think  it  was 
not  necessary.  The  question  of  works  was  settled  by  the  Conference.  As  regards 
the  Mannheim  Convention,  it  refers  particularly  to  Article  4  of  the  Statute,  which  is 
reserved.  1  think,  moreover,  that  the  Committee  has  found  a  suitable  text.  Further, 
if  we  wish  to  find  some  more  precise  wording  we  might  return  to  the  Swiss  proposal, 
which  was  not  discussed  in  Committee,  and  which  states  that  the  provisions  of  the  Rhine 
Navigation  Act  (Convention  of  Mannheim,  1868)  which  were  not  abrogated  by  the  Treaty 
of  Versailles,  and  also  the  Articls  of  the  said  Treaty  of  Versailles,  shall  remain  in  forte 
notwithstanding  the  present  Convention,  subject  to  the  unanimous  consent  of  the  riparian 
States.  For  my  part  I  consider  that  this  proposal  is  acceptable  and  that  it  would  solve 
the  difficulty. 

There  remains  a  third  question,  that  of  previous  treaties.  In  this  connection  I  do 
not  see  the  necessity  of  introducing  this  clause,  which  in  my  view  may  engender  diffi- 
culties. In  Article  10  of  the  Transit  Convention  we  stated  that  this  Convention  by 
itself  did  not  abrogate  previous  treaties  or  conventions,  whereas  here  we  leave  the  pos- 
sibility of  denouncing  such  previous  treaties  and  conventions  or  of  modifying  them; 
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but  there  is  no  plurilateral  Convention  on  the  subject  of  transit.  I  think  that  the  text 
proposed  perpetuates,  as  it  were,  all  conventions  and  treaties,  even  plurilateral  ones. 
and  renders  it  more  difficult  to  change  them. 

The  PRESIDENT  (speaking  in  French).  —  Sir  Cecil  Hurst  clearly  explained  that 
he  drew  a  distinction  between  rules  and  certain  special  provisions. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  I  think  it  is  quite  inadmissible 
to  allow  this  possibility  of  perpetuating  treaties  and  conventions,  as  it  were.  In  order 
to  meet  the  apprehensions  of  the  Jurists'  Committee  or  of  certain  delegations,  I  think 
we  might  find  a  more  precise  text. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  I  think  we  are  all  agreed 
in  saying  that  the  object  of  this  Conference  and  its  competence  are  clearly  determined 
by  the  Covenant.  Its  object  is  to  establish  freedom  of  communications.  That  is,  I 
think,  the  solid  ground  on  which  we  should  build.  The  present  Convention  can  have 
no  wider  effect  than  to  regulate  this  freedom.  That  is  a  point  on  which,  I  think,  there 
is  no  disagreement.  Is  the  Convention  more  liberal  than  any  former  Convention  ? 
From  the  point  of  view  of  freedom  of  navigation,  this  new  Convention  should  take 
precedence  of  the  old  one.  Is  it,  on  the  contrary,  less  liberal  ?  In  that  case  that 
article  will  b?  put  into  application  which  stipulated  that  greater  facilities  should  be 
maintained. 

The  next  question  is  to  what  extent  this  Convention  can  regulate  the  relations 
between  riparian  States, — the  relations  between  States  interested  in  the  same  waterway, 
when  the  regulations  which  these  riparians  desire  to  establish  inter  se  produce  the 
result  aimed  at  by  the  Covenant  and  by  this  Conference.  In  regard  to  this  I  beg  to 
repeat  the  declarations  which  I  have  already  made,  and  I  think  that  is  the  view  of  very 
many  delegations.  It  would  be  entirely  contrary  to  the  aim  which  we  are  pursuing 
if,  on  the  pretext  of  progress,  wo  were  to  do  anything  to  prejudice  the  freedom  of  action 
of  the  States  interested  in  one  and  the  same  waterway  when  they  seek  to  obtain  the 
best  results  as  regards  navigation, — when  they  seek  to  facilitate  this  navigation  as  far 
as  possible. 

We  claim  the  freedom  established  in  navigation  acts ;  we  claim  that  these  acts  should 
be  retained  so  far  as  they  are  preferable  to  the  present  Convention;  and  in  any  case,  it 
is  in  that  sense  that  we  interpret — and,  I  must  say,  very  definitely — the  New  Article 
which  has  been  submitted  and  commented  upon;  and,  in  particular,  it  is  in  that  sense 
that  we  interpret  the  words  the  rules.  We  consider  that  it  is  a  question  of  the  interna- 
tional public  rules,  that  is  to  say,  rules  governing  the  right  to  travel,  to  use  waterways, 
ports,  installations.  In  regard  to  the  question  as  to  how  this  right  of  circulation  will 
be  established,  that  is  where  the  freedom  of  action  of  the  contracting  States  comes  in, 
and  there  is  no  public  rule  on  this  question. 

M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  After 
Sir  Cecil  Hurst's  explanation,  the  remarks  of  M.  Winiarski  and  above  all  M.  Vallotton's 
speech,  we  are  in  a  difficult  position,  and  we  no  longer  know  what  to  think  of  Article  10«) 
M.  Vallotton  says  that  he  wishes  to  maintain  all  those  acts  and  rules  referring  to  navi- 
gation, the  use  of  ports,  and  the  like,  which  have  hitherto  existed.  It  is  above  all  the 
words  the  rules  which  cause  me  anxiety.  With  regard  to  these  words  Sir  Cecil.  Hurst 
stated — and  if  I  am  wrong  I  hope  he  will  correct  me — that  they  refer  to  rules  regarding 
navigation,  and  to  usages  hitherto  recognised  on  certain  rivers.  1  would  ask  Sir  Cecil 
Hurst  whether  the  rights  are  maintained  which  the  former  Austro-Hungarian  Monar- 
chy possessed  on  navigation  routes, — rights  which  it  had  imposed  upon  us  by  force 
over  routes  now  abolished. 

Sir  Cecil  HURST  (Great  Britain,  Chairman  of  the  Jurists'  Committee;  speaking  in 
French).  —  The  reply  to  this  question  depends  upon  the  reply  to  the  previous  question, 
namely,  what  is  to  happen  to  the  treaties,  conventions  and  agreements  which  originated 
these  routes  ?  The  question  is  a  most  theoretical  and  abstract  one,  and  is  therefore 
the  more  difficult  to  solve,  unless  M.  Avramovitch  can  establish  their  exact  origin. 
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M.  AVRAMOVITCH  (Serb-Croat-Slovene  State;  speaking  in  French).— As  I  stated, 
the  former  Austro-Hungarian  Monarchy  had  before  the  war  established  certain  navi- 
gation routes,  and  had  arrogated  to  itself  certain  rights,  not  only  on  the  Danube  but 
also  on  our  national  territory.  How  then  can  Austria  and  Hungary,  in  virtue  of  this 
Article  10  a),  claim  the  benefit  of  these  former  rules  which  from  our  point  of  view  were 
more  liberal?  In  order  not  to  prolong  the  discussion  I  will  support  the  view  of  the 
Polish  Delegate.  I  urgently  beg  the  Delegations  who  wish  to  safeguard  special  cases 
to  agree  to  do  this  by  means  of  a  special  provision,  and  not  to  impose  upon  us  a  text 
which  we  cannot  accept. 

Sir  Cecil  HURST  (Great  Britain,  Chairman  of  the  Jurists'  Committee;  speaking  in 
French).  —  M.  Avramovitch's  anxiety  is  without  foundation.  There  is  certainly  a 
misunderstanding.  Article  10  a)  refers  only  to  treaties,  conventions  and  agreements; 
the  second  paragraph  refers  only  to  treaties,  conventions  and  agreements  maintained 
in  force  by  the  first  paragraph.  The  practice  to  which  M.  Avramovitch  refers  has  its 
source  in  national  legislation  and  not  in  treaties,  conventions  and  agreements.  As 
it  originates  in  national  legislation  it  is'  not  affected  by  Article  10  a). 

The  PRESIDENT  (speaking  in  French).  —  Sir  Cecil  Hurst's  explanation  is  most 
clear.  As  we  have  the  opinion  of  the  jurists,  and  further,  as  M.  Avramovitch  has  in 
mind  a  case  which  does  not  come  under  Article  10  a),  I  will  consult  the  meeting  as  to 
the  adoption  of  this  article,  to  which  no  amendment  has  been  put  in. 

M.  WINIARSKI  (Poland;  speaking  in  French).  —  Pardon  me  for  speaking  once 
again.  I  hope  this  will  be  the  last  time,  but  the  question  was  not  thoroughly  discussed 
in  Committee.  Will  this  provision  have  the  effect  of  leaving  untouched  existing 
treaties  and  conventions  which  may  be  denounced  or  which  are  on  the  point  of  expiring, 
or  will  they  be  maintained  in  force  thereby  until  some  State  denounces  the  convention, 
and  then  come  into  force  once  again? 

The  PRESIDENT  (speaking  in  French).  —  We  have  before  us  a  text  submitted 
by  the  jurists  after  ripe  reflection.  It  is  understood  that  all  the  observations  which 
have  been  made  and  all  the  explanations  which  have  been  furnished  will  be  entered 
in  the  records. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).—  As  the  question 
has  been  raised  of  maintaining  previous  treaties  in  force  or  making  a  clean  sweep  of 
them  with  the  new  Convention,  I  should  like  to  ask  for  an  explanation. 

This  Convention  may  be  denounced.  If  previous  treaties  have  been  abrogated 
and  superseded  by  the  regime  laid  down  in  the  new  convention,  and  if  the  Convention 
is  denounced,  what  will  then  remain?  Nothing.  We  must  provide  a  regime  to  put 
in  the  place  of  the  Convention  when  it  is  denounced.  We  might  perhaps  draft  a  clause 
to  the  effect  that  the  conventional  regime  will  continue  in  force  until  a  new  act  shall 
be  concluded  by  the  contracting  parties  concerned. 

Sir  Cecil  HURST  (Great  Britain,  Chairman  of  the  Jurists'  Committee;  speaking 
in  French).  —  If  this  Convention  is  denounced  by  any  Power,  and  if  it  does  not  contain 
an  article  corresponding  to  the  proposed  Article  10  a),  that  Power  will,  from  the  very 
fact  of  the  denunciation,  be  faced  with  a  tabula  rasa. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  That  is  what 
I  wish  to  know. 

The  PRESIDENT  (speaking  in  French).  —  As  Sir  Cecil  Hurst  s  reply  satisfies 
the  Delegate  of  Uruguay,  I  will  put  Article  10  a)  to  the  vote. 

Articles  10  a)  and  10  b)  were  adopted  by  20  votes  to  1. 
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ARTICLE  11  j 

I  will  now  read  Article  11. 

If  any  of  the  special  agreements  or  treaties  referred  to  in  the  preceding  Article  has  en- 
trusted or  shall  hereafter  entrust  certain  functions  to  an  International  Commission  which 
includes  representatives  of  States  other  than  the  riparian  States,  it  shall  be  the  duty  of  such 
Commission,  subject  to  the  provisions  of  Article  9,  to  have  exclusive  regard  to  the  interest 
of  navigation,  and  it  shall  be  deemed  to  be  one  of  the  organisations  referred  to  in  Article  24 
of  the  Covenant  of  the  League  of  Nations.  Consequently  it  will  exchange  all  useful 
information  directly  with  the  League  of  Nations  and  its  organisations,  and  will  submit  an 
annual  report  to  the  League. 

The  powers  and  duties  of  the  Commissions  referred  to  in  the  preceding  paragraph  shall 
be  laid  down  in  the  Act  of  Navigation  of  each  navigable  waterway  and  shall  at  least  include 
the  following  : — 

(a)  The  Commission  shall  be  entitled  to  draw  up  such  navigation  regulations  as  it  thinks 
necessary  itself  to  draw  up,  and  all  other  navigation  regulations  shall  be  communicated 
to  it; 

(b)  It  shall  indicate  to  the  riparian  States  the  action  advisable  for  the  upkeep  of  works 
and  the  maintenance  of  navigability; 

(c)  It  shall  be  furnished  by  each  of  the  riparian  States  with  official  information  as  to  all 
schemes  for  the  improvement  of  the  waterway; 

(d)  It  shall  be  entitled  in  cases  in  which  the  Act  of  Navigation  does  not  include  a  special 
regulation  with  regard  to  the  levying  of  dues  to  approve  of  the  levying  of  such  dues  and 
charges  in  accordance  with  the  provisions  of  Article  6  of  this  Statute. 

Article  11  was  adopted. 

ARTICLE  12 

This  Statute  does  not  prescribe  the  rights  and  duties  of  belligerents  and  neutrals  in  time 
of  war.  The  Statute  shall,  however,  continue  in  force  in  time  of  war  so  far  as  such  rights 
and  duties  permit. 

Article  12  was  adopted. 

ARTICLE  13 

This  Statute  does  not  impose  upon  a  Contracting  State  any  obligation  conflicting  with 
its  rights  and  duties  as  a  Member  of  the  League  of  Nations. 

Article  13  was  adopted. 

ARTICLE  14 

In  the  absence  of  any  agreement  to  the  contrary  to  which  the  State  territorially  interested 
is  or  may  be  a  party,  this  Statute  has  no  reference  to  the  navigation  of  vessels  of  war  or  of 
vessels  performing  police  or  administrative  functions  or,  in  general,  exercising  any  kind  of 
public  authority. 

Article  14  was  adopted. 

ARTICLE  15 

Each  of  the  Contracting  States  undertakes  not  to  grant,  either  by  agreement  or  in  any 
other  way,  to  a  non-Contracting  State,  treatment  with  regard  to  navigation  over  a  navigable 
waterway  of  international  concern,  which,  as  between  Contracting  States,  would  be  contrary 
to  the  provisions  of  this  Statute. 

Article  15  was  adopted. 

ARTICLE  15  a) 

The  measures  of  a  general  or  particular  character  which  a  Contracting  State  is  obliged 
to  take  in  case  of  an  emergency  affecting  the  safety  of  the  State  or  the  vital  interests  of  the 
country  may,  in  exceptional  cases  and  for  a  period  as  short  as  possible,  involve  a  deviation 
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from  the  provisions  of  the  above  Articles;  it  being  understood  that  the  principle  of  freedom 
of  navigation,  and  especially  communication  between  the  riparian  States  and  the  sea,  must 
be  maintained  to  the  utmost  possible  extent. 

Article  15  a)  was  adopted. 

ARTICLE  17 

This  Statute  does  not  entail  in  any  way  the  withdrawal  of  greater  facilities  granted  to 
the  free  exercise  of  navigation  on  any  navigable  waterway  of  international  concern  under 
conditions  consistent  with  the  principle  of  equality  laid  down  in  this  Statute,  as  regards 
the  nationals,  the  goods  and  the  flags  of  all  the  Contracting  States ;  nor  does  it  entail  the  prohi- 
bition of  such  grant  of  greater  facilities  in  the  future. 

M.  BIGNAMI  (Italy;  speaking  in  French).  —  I  propose  that  the  word  existing  be 
be  added  before  the  words  greater  facilities.  This  would  be  in  conformity  with  what 
we  have  done  hitherto.  I  have  asked  the  opinion  of  the  Jurists'  Committee,  and  they 
are  in  favour  of  adding  the  words. 

M.  LELY  (Netherlands;  speaking  in  French).  —  Article  17  is  one  of  the  most  im- 
portant articles  in  the  Convention.  It  gives  each  State  the  power  of  granting  greater 
facilities  than  those  which  are  obligatory.  It  is  obvious  that  this  power  is  necessary, 
especially  in  connection  with  Articles  5  and  7.  Article  5  gives  the  power  of  enacting 
provisions  necessary  for  carrying  out  the  laws  and  regulations  regard  ing  customs,  pub- 
lic health,  precautions  against  diseases  of  animals  and  plants,  emigration  and  immi- 
gration and  the  import  and  export  of  prohibited  goods.  It  is  laid  down  that  these 
provisions  should  be  reasonable.  Article  7  gives  the  power  of  demanding  a  declaration 
and  summary  inspection.  As  regards  this  question,  with  which  we  were  dealing  yester- 
day, I  think  that  the  principle  laid  down  in  Article  5  should  also  be  followed  in  the 
application  of  Article  7,  especially  where  greater  facilities  have  been  granted.  The 
Netherlands  Delegation  wishes  to  state  that  in  proposing  the  present  text  of  Article  7 
it  does  not  in  any  way  imply  the  withdrawal  of  existing  facilities  or  any  going  back 
upon  the  liberal  regime  hitherto  applied  by  the  Netherlands.  Should  the  parties  con- 
cerned enjoy  greater  facilities  in  virtue  of  any  Convention,  such  facilities  will  be  retained 
in  accordance  with  Article  17. 

M.  NEUJEAN  (Belgium;  speaking  in  French).  —  I  thank  M.  Lely  very  cordially 
for  his  admirable  speech.  The  declaration  which  the  Netherlands  Delegation  has 
made  will  enable  the  Belgian  Delegation  to  vote  for  the  Convention,  notwithstanding 
Article  7,  the  terms  of  which  it  deplores.  I  wish  once  more  cordially  to  thank  the 
Netherlands  Delegation. 

The  PRESIDENT  (speaking  in  French).  —  I  congratulate  both  delegations  on 
having  agreed  with  regard  to  this  article.  In  particular  I  congratulate  the  Delegate 
of  the  Netherlands  on  the  declaration  which  he  has  made  to  us.  It  will  be  inserted 
in  the  Final  Act  as  an  interpretation  of  Article  7.  Subject  to  this  addition,  I  will 
now  put  Article  7  to  the  vote. 

Article  7  was  adopted. 

The  PRESIDENT  (speaking  in  French).  —  I  will  now  put  to  the  vote  Article  17, 
with  the  addition  of  the  word  existing,  as  proposed  by  the  Italian  Delegation. 

Article  17,  as  amended,  was  adopted. 


ARTICLE  17  a) 

I  will  read  Article  17  a). 

In  conformity  with  Article  23  e)  of  the  Covenant  of  the  League  of  Nations,  any  Contract- 
ing State  which  can  establish  a  good  case  against  the  application  of  any  provision  of  this 
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Statute  in  some  or  all  of  its  territory  on  the  ground  of  the  grave  economic  situation  arising 
out  of  the  acts  of  devastation  perpetrated  on  its  soil  during  the  war  1914-1918,  shall  hi 
deemed  to  be  relieved  temporarily  of  the  obligations  arising  from  the  application  of  sue! 
provision,  it  being  understood  that  the  principle  of  freedom  of  navigation  must  be  observec 
as  far  as  possible. 

Article  17  a)  was  adopted. 

ARTICLE  19 

Without  prejudice  to  the  provisions  of  paragraph  5  of  Article  9,  any  dispute  betweer 
States  as  to  the  interpretation  or  application  of  this  Statute  which  is  not  settled  directlj 
between  them  shall  be  brought  before  the  Permanent  Court  of  International  Justice,  unless 
under  a  special  agreement  or  a  general  arbitration  provision  steps  are  taken  for  the  settlt- 
ment  of  the  dispute  by  arbitration  or  some  other  means. 

Proceedings  are  opened  in  the  manner  laid  down  in  Article  40  of  the  Statute  of  the  Perma- 
nent Court  of  International  Justice. 

In  order  to  settle  such  disputes,  however,  in  a  friendly  way  as  far  as  possible,  the  Con- 
tracting States  undertake,  before  resorting  to  any  judicial  proceedings  and  without  prejudice 
to  the  powers  and  right  of  action  of  the  Council  and  of  the  Assembly,  to  submit  such  disputes 
for  an  opinion  to  any  body  established  by  the  League  of  Nations  as  the  Advisory  and  Tech 
nical  Organisation  of  the  Members  of  the  League  in  matters  of  communications  and  transit 
In  urgent  cases  a  preliminary  opinion  may  recommend  temporary  measures  intended  in  par 
ticular  to  restore  the  facilities  for  free  navigation  which  existed  before  the  act  or  occurrence 
which  gave  rise  to  the  dispute. 

Article  19  was  adopted. 

The  PRESIDENT  (speaking  in  French).  —  Wo  now  come  to  the  two  New  Articles. 
The  first  reads  as  follows  : 

A  navigable  waterway  shall  not  be  considered  as  of  international  concern  on  the  sole 
ground  that  it  traverses  or  delimits  zones  or  enclaves,  the  extent  and  population  of  which 
are  small  as  compared  with  those  of  the  territories  which  it  traverses,  and  which  form 
detached  portions  or  establishments  belonging  to  a  State  other  than  that  to  which  the  said 
river  belongs,  with  this  exception,  throughout  its  navigable  course. 

The  article  was  adopted. 

This  Statute  shall  not  be  applicable  to  a  navigable  waterway  of  international  concern 
which  has  only  two  riparian  States,  and  which  separates,  for  a  considerable  distance,  a  Con- 
tracting State  from  a  non-Contracting  State  whose  Government  is  not  recognised  by  the 
former  at  the  time  of  the  signing  of  the  present  Convention,  until  an  agreement  has  been 
concluded  between  them  establishing,  for  the  waterway  in  question,  an  administrative  and 
customs  regime  which  affords  suitable  safeguards  to  the  Contracting  State. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  — This  subject  is  not  of  spe- 
cial interest  to  me,  but  from  the  point  of  view  of  the  clearness  of  the  text  which  we  intend 
to  adopt,  it  would  be  well  to  know  what  is  understood  by  the  words  for  a  considerable 
distance,  the  meaning  of  which  is  not  very  precise. 

M.  TSANG-OU  (China;  speaking  in  French).  —  To  me  it  means  1,500  kilometres. 

The  PRESIDENT  (speaking  in  French).  —  That  is  a  length  to  which  our  European 
States  are  not  accustomed.  We  cannot  all  boast  of  possessing  rivers  1,500  kilometres 
in  length.  The  general  meaning  of  the  term  considerable  distance  is  fully  understood. 
Does  the  Conference  intend  to  agree  to  the  definition  given  by  the  Delegate  of  China  ? 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —But  rivers  less  than  1,500 
kilometres  in  length  must  not  be  excluded;  we  must  adopt  some  other  criterion. 

M.  TSANG-OU  (China;  speaking  in  French).  —  I  do  not  insist  on  a  length  of  1,500 
kilometres  being  mentioned.     This  article  must  be  made  applicable  to  other  countries. 
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The  PRESIDENT  (speaking  in  French).  —  I  think  we  may  retain  the  text  of  the 
article;  its  meaning  is  self-evident,  and  it  is  a  sufficient  guide.  Moreover,  the  fact  that 
this  article  speaks  of  a  non-Contracting  State  whose  Government  is  not  recognised  seems 
to  me  to  give  a  sufficiently  clear  indication. 

I  will  put  this  article  to  the  vote. 

The  article  was  adopted. 

The  PRESIDENT  (speaking  in  French).  —  We  have  had  brought  to  our  notice 
another  new  article  corresponding  to  Article  15  of  the  Statute  on  Freedom  of  Transit. 
It  reads  as  follows  : — 

It  is  understood  that  this  Statute  must  not  be  interpreted  as  regulating  in  any  way  rights 
and  obligations  inter  se  of  territories  forming  part,  or  placed  under  the  protection  of,  the 
same  sovereign  State,  whether  or  not  these  territories  are  individually  Members  of  the  League 
of  Nations. 

I  am  obliged  here  to  correct  an  error  in  the  French  text.  We  cannot  say  faisant 
partie  ou  places  sous  la  protection  d'un  meme  Etat  souverain.  We  should  say  faisant 
partie  d'un  meme  Etat  souverain  ou  places  sous  sa  protection. 

Sir  Hubert  LLEWELLYN  SMITH  (Groat  Britain).  —  This  article  already  appears 
in  the  Transit  Convention,  and  the  wording  must  therefore  be  identical. 

The  PRESIDENT  (speaking  in  French). —  Very  well.  But  there  will  be  an  error 
in  the  French  text  in  both  Conventions,  and  I  desire  that  the  fact  of  my  having  raised 
this  point  be  entered  in  the  records. 


APPROVAL  OF  ADDITIONAL  PROTOCOL 

I  now  call  upon  M.  Lely  to  read  his  report  on  the  annexed  Protocol  relating  to 
national  rivers,  a  matter  which  is  inseparable  from  the  Statute  which  we  have  adopted. 

M.  LELY  (Netherlands,  Rapporteur;  speaking  in  French). —  As  I  had  the  honour 
to  say  at  the  first  meeting  on  March  22nd,  during  the  general  discussion,  the  aim  of  the 
task  imposed  upon  us  by  the  Council  of  the  League  of  Nations  is  twofold.  We  must 
establish  (1 )  measures  to  carry  out  Article  23  (e)  of  the  Covenant,  and  (2)  measures  to 
carry  out  the  general  Conventions  referred  to  in  Articles  336  and  379  of  the  Treaty 
of  Versailles.  As  regards  this  latter  part  of  our  task,  the  Convention  now  approved 
supplies  a  satisfactory  solution,  but  as  regards  the  first  part  the  Convention  only  supplies 
a  solution  for  navigable  waterways  which  traverse  or  separate  different  States.  It 
is  well  known,  however,  that  these  waterways  are  but  a  part  of  all  the  navigable  water- 
ways of  the  world,  and  it  is  to  all  that  Article  23  of  the  Covenant  refers.  In  view 
of  this,  I  proposed  amendments  with  the  object  of  declaring  freedom  of  navigation  on 
all  navigable  waterways.  The  difficulties  of  the  other  provisions  of  the  Convention 
gave  rise  to  long  discussions,  and  there  was  thus  not  sufficient  time  to  arrive  at  a  final 
solution  on  the  subject  of  national  navigable  waterways.  Moreover,  theide  a  of  absolute 
freedom  of  navigation  found  many  advocates  on  the  Committee,  although  it  was 
difficult  to  put  it  into  practice. 

The  question  of  national  navigable  waterways  was  solved  in  the  Preamble,  but  the 
manner  of  solving  it  gave  rise  to  the  following  two  difficulties  :— 

(1)  It  is  proposed  in  paragraph  2  of  the  Draft  Preamble  in  the  Green  Book  that  States 
should  declare  their  intention  of  adopting  the  principles  of  the  present  Convention 
as  regards  national  navigable  waterways.  It  is  obvious  that  the  application  of  this 
principle  would  be  neither  necessary  nor  desirable,  and  therefore  it  appeared  almost 
impossible  do  accede  to  a  declaration  of  this  kind. 

(2)  The  latter  part  of  the  paragraph  contains  an  obligation  involving  equality  as 
regards  import  and  export  traffic  without  transhipment.  A  provision  of  this  kind  in 
respect  of  duties  and  rights  should  be  inserted  in  the  Convention  itself. 


—    364    — 

These  considerations  led  the  Officers  of  the  Committee  on  Navigable  Waterways 
to  plan  a  Draft  Protocol  on  the  question  of  national  navigable  waterways,  to  be  annexed 
to  the  Convention.  This  principle  was  adopted,  and  a  sub-committee,  appointed  to 
prepare  it,  drew  up  the  Draft  Protocol.  In  submitting  to  you  the  Draft  prepared  by 
this  Sub-Committee,  I  venture  to  make  the  following  statement  : — 

The  Sub-Committee  entrusted  with  the  task  of  drafting  a  Protocol  examined  the 
possibility  of  drawing  up  either  a  text  with  a  very  wide  scope,  or  a  simpler  and  more 
restricted  text.  It  was  of  the  opinion  that  on  various  grounds  it  would  be  preferable 
to  have  a  wider  Protocol,  but  that  at  present  this  would  not  be  feasible  in  practice. 
Indeed,  after  having  considered  the  question,  the  Sub-Committee  became  convinced 
that  many  very  serious  difficulties  would  have  to  be  solved.  This  was  the  principal 
reason  which  led  the  Sub-Committee  to  prefer  a  Protocolof  as  simple  a  kind  as  possible. 

There  is  a  further  reason.  Freedom  of  navigation  and  equality  of  treatment  on 
national  waterways  are  principles  which  would  react  widely  on  the  international  econ- 
omy of  certain  States,  which  would  in  consequence  be  unable  to  apply  them  directly 
and  completely  over  the  whole  of  their  territories.  It  may  therefore  be  anticipated 
that  several  States  would  not  sign  a  Protocol  having  so  wide  a  scope.  For  this  reason 
alone  it  is  sufficient  to  show  that  it  is  better  to  begin  with  a  simple  Protocol  possessing 
greater  elasticity. 

As  regards  the  Protocol  itself,  it  may  be  observed  that  it  provides  for  two  cate- 
gories,— (a)  and  (b).  It  requires,  for  these  two  categories  alone,  perfect  equality  of 
treatment  as  regards  the  nationals,  property  and  flag  of  any  State  signatory  to  the 
Convention,  as  regards  import  and  export  traffic  without  transhipment  between  the 
sea  and  ports  situated  on  navigable  waterways.  Category  (a)  refers  to  canals  and 
rivers,  category  (b)  to  rivers  alone. 

The  Committee  considered  that  an  exception  must  be  made  as  regards  China.  The 
present  situation  in  that  country  as  regards  freedom  of  navigation  is  so  complicated 
that  complete  freedom  of  navigation  cannot  be  instituted  forthwith.  A  distinction 
as  regards  freedom  of  navigation  must  therefore  be  made  in  the  case  of  China,  not  only 
between  the  different  rivers  but  also  between  the  vessels  which  use  them.  For  example, 
at  the  present  time  navigation  is  reserved  for  the  Chinese  flag  as  regards  sailing  vessels, 
towage,  haulage  and  junks.  Other  flags  are  only  allowed  to  carry  on  steam  navigation. 
As  a  result  China  will  not  be  able  to  sign  the  Protocol  unless  freedom  of  navigation 
is  not  declared  on  all  her  rivers. 

Finally,  the  Committee  considered  it  desirable  to  allow  the  possibility  of  denoun- 
cing the  Protocol  at  any  time  after  the  expiration  of  a  period  of  two  years. 

The  Draft  Protocol  was  adopted  by  the  Committee  on  Navigable  Waterways  by  17  votes 
to  6,  with  5  abstentions. 

The  PRESIDENT  (speaking  in  French).  —  In  accordance  with  the  decision  of  the 
Committee,  which  was  adopted  by  a  large  majority,  the  Rapporteur  proposes  that  we 
should  add  to  the  Convention  a  Draft  Additional  Protocol,  the  text  of  which  I  will 
now  read  : — 

Draft  additional  Protocol. 

The  States  signatories  of  the  Convention  on  the  Regime  of  Navigable  Waterways  of 
International  Concern,  signed  at  Rarcelona  on  ,  whose  duly  authorised 

representatives  have  affixed  their  signatures  to  the  present  Protocol,  hereby  declare  that,  in 
addition  to  the  Freedom  of  Communications  which  they  have  conceded  by  virtue  of  the 
Convention  on  Navigable  Waterways  considered  as  of  international  concern,  they  further 
concede,  on  condition  of  reciprocity  without  prejudice  to  their  rights  of  sovereignty,  and  in 
time  of  peace, 

(a)  on  all  navigable  waterways, 

(b)  on  all  naturally  navigable  waterways, 

which  are  placed  under  their  sovereignty  or  authority,  and  which,  not  being  considered 
as  of  international  concern,  are  accessible  to  ordinary  commercial  navigation  to  and  from 
the  sea,  and  also  in  all  the  ports  situated  on  these  waterways,  perfect  equality  of  treatment 
for  the  flags  of  any  State  signatory  of  the  Protocol  as  regards  the  transport  of  imports  and 
exports  without  transhipment. 
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At  the  time  of  signing,  the  signatory  States  must  declare  whether  they  accept  the  obli- 
gation to  the  full  extent  indicated  under  paragraph  (a)  above,  or  only  to  the  more  limited 
extent  defined  by  paragraph  (b). 

It  is  understood  that  States  which  have  accepted  paragraph  (a)  are  not  bound  as  regards 
those  which  have  accepted  paragraph  (b),  except  under  the  conditions  resulting  from  the 
latter  paragraph. 

It  is  also  understood  that  those  States  which  possess  a  large  number  of  ports  (situated 
on  navigable  waterways)  which  have  hitherto  remained  closed  to  international  commerce, 
may,  at  the  time  of  the  signing  of  the  present  Protocol,  exclude  from  its  application  one  or 
more  of  the  navigable  waterways  referred  to  above. 

The  present  Protocol  shall  be  ratified.  Each  Power  shall  send  its  ratification  to  the 
Secretary-General  of  the  League  of  Nations,  who  shall  cause  notice  of  such  ratification  to  be 
given  to  all  the  other  signatory  Powers;  these  ratifications  shall  be  deposited  in  the  archives 
of  the  Secretariat  of  the  League  of  Nations. 

The  present  Protocol  shall  remain  open  for  the  signature  or  adherence  of  the  States  which 
have  signed  the  above-mentioned  Convention  or  have  given  their  adherence  to  it. 

It  shall  come  into  force  after  the  Secretary-General  of  the  League  of  Nations  has  received 
the  ratification  of  two  States;  provided,  however,  that  the  said  Convention  has  come  into 
force  by  that  time. 

It  may  be  denounced  at  any  time  after  the  expiration  of  a  period  of  two  years  dating 
from  the  time  of  the  reception  by  the  Secretary-General  of  the  League  of  Nations  of  the 
ratification  of  the  denouncing  State.  The  denunciation  shall  not  take  effect  until  two  years 
after  it  has  been  received  by  the  Secretary-General  of  the  League  of  Nations.  A  denuncia- 
tion of  the  Convention  on  the  Regime  of  Navigable  Waterways  of  International  Concern 
shall  be  considered  as  including  a  denunciation  of  the  present  Protocol. 

Done  at  Barcelona,  on  ,  in  a  single  copy,  of  which  the   French   and 

English  texts  shall  be  authentic. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Britain).  — This  proposal,  which  eman- 
ated from  the  Committee  on  Navigable  Waterways,  is  an  extremely  interesting  one. 
I  am  glad  to  say  that  the  British  Delegation  is  able  to  give  it  its  support.  I  presume 
the  document  will  be  examined  by  the  Drafting  Committee  and  the  jurists  as  regards 
the  provisions  concerning  denunciation  and  so  forth.  There  are  only  two  points  I 
would  like  to  suggest.  The  first  is  that  in  a  protocol  of  this  kind,  which  will  apply 
only  to  some  of  the  States  represented  at  this  Conference,  and  which  will  be  the  first 
international  arrangement  with  regard  to  national  waterways,  I  think  it  would  be  pru- 
dent to  grant  the  signatory  States  the  right  to  declare  that  their  acceptance  of  the 
present  Protocol  does  or  does  not  include  any  or  all  of  their  colonies,  overseas  posses- 
sions and  protectorates.  They  should  also  have  the  power  of  subsequently  acceding 
to  the  Protocol  on  behalf  of  any  Colony,  overseas  possession  or  protectorate  not 
included  in  their  first  declaration;  there  should  also  be  a  similar  power  of  denouncing 
the  Protocol  separately  on  behalf  of  any  colony,  overseas  possession  or  protectorate. 
I  have  reason  to  believe  that  M.  Lely  agrees  with  this  suggestion. 

I  should  also  like  one  small  alteration  made  in  the  text.  The  last  paragraph  states 
that  the  Protocol  may  be  denounced  at  any  time  after  the  expiration  of  two  years.  I 
have  no  objection  to  that;  I  think  it  is  desirable  to  have  a  short  period  for  so  novel 
a  Protocol.  But  I  think  we  ought  to  follow  the  universal  rule  that  denunciation  shall 
take  effect  one  year  after  it  has  been  notified.  I  have  consulted  Sir  Cecil  Hurst,  and 
he  knows  of  no  case  in  which  it  is  necessary  to  wait  two  years  after  giving  notice  of 
denunciation.  I  strongly  urge  that  the  general  practice  should  be  adhered  to  in  this 
case. 

The  PRESIDENT  (speaking  in  French).  —  This  appears  logical. 

M.  LELY  (Netherlands,  Rapporteur;  speaking  in  French).  —  I  see  no  objection. 

The  PRESIDENT  (speaking  in  French).  —  On  the  proposal  of  the  British  Delega- 
tion, the  period  of  two  years  will  be  reduced  to  one  year. 

M.  LELY  (Netherlands,  Rapporteur;  speaking  in  French).  —  The  Sub-Committee 
endeavoured  to  find  as  simple  and  equitable  a  formula  as  possible.     I  am  in  complete 

— 
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The  PRESIDENT  (speaking  in  French).  —  The  statement  will  therefore  be  attached 
to  the  annexed  Protocol.  The  Committee  has  deliberated  and  voted  on  all  these  mat- 
ters.   This  being  so,  I  put  the  Additional  Protocol  to  the  vote. 

The  additional  Protocol  was  declared  to  be  attached  as  an  Annex  to  the  Convention, 
under  the  conditions  indicated. 

ARTICLE  4 

The  PRESIDENT  (speaking  in  French). —  You  will  remember  that  we  had  reser- 
ved Article  4  (1).  I  think  that  an  agreement  has  been  reached  as  regards  the  wording 
of  this  article. 

M.  BARRAIL  (France;  speaking  in  French).  ■ —  When  I  stated  yesterday  that  I 
proposed  a  new  text,  with  the  sole  object  of  attaining  clearness,  1  had  before  me  the  last 
instructions  which  M.  Detceuf  left  me  before  his  departure.  From  these  I  gathered 
that  a  compromise  had  been  arrived  at  between  him  and  the  authors  of  other  amend- 
ments with  a  view  to  introducing  into  the  text  of  Article  4  more  exact  stipulations  with 
regard  to  transhipment.  I  was  subsequently  informed  that  this  matter  had  been  discus- 
sed in  Committee  and  that  the  compromise  arrived  at  between  M.  Detceuf  and  the 
authors  of  other  amendments  had  not  been  accurately  reproduced  in  my  text.  I  there- 
fore approached  the  British  Delegation  and  the  Rapporteur,  and  1  now  state  that, 
together  with  the  British  Delegation,  I  would  support  the  text  which  will  be  read 
by  the  Rapporteur.     I  think  this  new  formula  will  satisfy  the  whole  Conference. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  Before  reading 
this  text  I  think  it  would  be  desirable  to  tell  you  in  a  few  words  the  situation  with  regard 
to  this  paragraph.  You  will  remember  that  the  text  which  we  have  before  us  contains 
the  words  ...on  the  said  system...,  which  were  inserted  as  the  result  of  a  Japanese  amend- 
ment (2).  At  the  time  when  the  Committee  was  discussing  the  paragraph  in  question, 
the  Japanese  amendment  had  not  been  put  in.  The  discussion  was  opened,  but  does 
not  appear  to  me  to  have  arrived  at  a  final  result.  A  certain  hesitation  became  appa- 
rent. The  question  was  perhaps  not  considered  very  deeply;  that  is  why  negotiations 
for  an  understanding  were  pursued,  and  we  arrived  at  the  following  text : — 

(2).  When  a  natural  system  of  navigable  waterways  of  international  concern  which  does 
not  include  waterways  of  the  kind  referred  to  in  Article  1  a),  separates  or  traverses  two  States 
only,  the  latter  have  the  right  to  reserve  to  their  flags  by  mutual  agreement  the  transport 
of  passengers  or  goods  loaded  at  one  port  of  this  system  and  unloaded  at  another  port  of  the 
same  system,  unless  this  transport  takes  place  between  two  ports  which  are  not  situated 
under  the  sovereignty  or  authority  of  the  same  State,  in  the  course  of  a  voyage  effected  with- 
out transhipment  on  the  territory  of  either  of  the  said  States,  involving  a  sea-passage  or 
passage  over  a  waterway  of  international  concern  which  does  not  belong  to  the  said  system. 

M.  MATSUDA  (Japan;  speaking  in  French).  —  I  greatly  regret  to  have  to  speak 
at  a  moment  when  almost  all  the  articles  have  been  adopted.  An  amendment  by  the 
French  Delegation  was  distributed  yesterday.  This  amendment  was  said  not  to 
change  in  any  way  the  original  text  which  we  adopted  in  Committee,  but  on  examin- 
ing the  text  which  was  said  to  be  unchanged,  I  considered  that  it  introduced  fairly 
extensive  modifications  in  the  meaning  of  the  original  text.  The  amendment  appears 
to  extend  very  considerably  the  right  of  making  exceptions.  If  this  is  so,  we  think 
that  the  principle  of  freedom  of  communications  and  transit,  to  which  we  attach  great 
importance,  has  been  compromised.  I  therefore  propose  that  the  original  text  adopted 
by  the  Committee  be  retained.  I  may  add  in  explanation  that  the  original  text  con- 
tained the  words  ...on  the  said  si/stem...,  which  were  inserted  as  the  result  of  a  proposal 
by  our  expert.  M.  Detceuf,  who  was  absent  at  the  time,  later  agreed  to  this  addition; 
the  French  proposal  has  the  effect  of  excluding  these  words,  to  which  the  Japanese 
Delegation  attaches  great  weight,  and  which  it  would  like  to  see  retained. 


(1)  See  p.  340. 

(2)  See  p.  263. 
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M.  REINHARDT  (Austria;  speaking  in  French).  —  The  Japanese  Delegate  would 
like  to  keep  the  words  ...on  the  said  system...,  in  order  to  avoid  any  narrowing  down  of 
the  text  proposed  by  the  Committee.     If  it  is  an  improvement  to  keep  this  text,  or  if  it 
represents  an  advance  in  the  direction  of  granting  still  wider  freedom,  then  I  support' 
the  proposal  of  the  Japanese  Delegate. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  I  am  afraid 
that  what  the  Japanese  Delegate  has  said,  instead  of  throwing  light  upon  the  ques- 
tion, has  obscured  it.  The  original  text  has  been  mentioned,  but  we  must  come  to 
an  understanding  as  to  what  is  the  original  text.  This  article  was  drafted  by  a  small 
Committee  of  the  Sub-Committee,  was  discussed  in  Sub-Committee,  was  unanimously 
accepted  by  the  Sub-Committee  and  was  then  submitted  to  the  Committee.  You 
know  the  manner  in  which  articles  are  usually  discussed.  The  first  paragraph  is  at 
examined  great  length;  when  we  arrive  at  the  second  we  are  somewhat  fatigued  and 
the  discussion  is  not  carried  on  so  thoroughly.  In  any  case,  what  was  adopted  was  the 
text  submitted  to  you  without  the  words  ...on  the  said  system...,  and  that  is  the  "original 
text."  Then  the  Japanese  Delegate  submitted  an  amendment  to  add  these  three 
words.  The  question  was  not  very  carefully  considered.  I  do  not  remember  whether 
a  vote  was  taken  on  the  amendment;  in  any  case  the  discussion  of  the  article  was  con- 
tinued, and  when  the  consequences  of  the  amendment  were  realised  it  was  found  that 
it  would  have  to  be  deleted.  The  question  was  brought  up  again,  and  we  tried  to 
find  a  conciliatory  formula  which  would  satisfy  both  parties.  In  this  new  text  we 
propose  what  appears  to  me  to  meet  the  needs  of  the  different  countries,  and  I 
support  it. 

M.  ADATCI  (Japan;  Chairman  of  the  Waterways  Committee;  speaking  in 
French).  ■ — ■  In  my  capacity  as  Chairman  of  the  Waterways  Committee  I  think  it  is 
my  duty  to  give  some  explanation.  The  text  adopted  by  the  Committee  is  that  which 
the  President  has  read,  but  it  was  adopted  provisionally,  and  the  plenary  Conference 
may  do  as  it  pleases.  I  should  like  to  say,  however,  that  the  text  adopted  by  the 
Committee  is  the  one  which  was  read  to  you,  and  that  the  changes  proposed  in  plenary 
Conference  are  the  result  of  individual  conversations  without  any  official  character. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  I  agree  with 
the  Chairman  of  the  Committee. 

The  PRESIDENT  (speaking  in  French).  ■ —  A  text  then  was  adopted  in  Committee, 
and  it  is  therefore  as  a  compromise  that  the  Rapporteur  is  bringing  before  us  now  a 
text  which  was  not  adopted  by  the  Committee. 

M.  MONTARROYOS  (Brazil,  Rapporteur;  speaking  in  French).  —  As  I  pointed 
out,  the  text  which  you  have  before  you  is  the  text  adopted  by  the  Committee,  but  the 
second  part  was  passed  with  the  Japanese  amendment,  no  special  observation  having 
been  made  on  this  amendment,  although  it  alters  the  purport  of  the  article. 

M.  TSANG-OU  (China;  speaking  in  French).  —  If  I  remember  aright,  the  second 
part  of  this  paragraph  was  adopted  provisionally  at  the  end  of  the  meeting.  The  Chair- 
man had  authorised  me  to  ask  for  some  explanation  of  the  words  the  said  system  (1). 
As  this  question  particularly  concerns  my  country,  I  should  like  to  ask  for  some  expla- 
nation. 

We  set  out  from  the  principle  that  on  a  national  river  a  State  has  the  right  to  reserve 
local  transport  traffic.  When  a  river  crosses  two  countries  it  was  admitted  that  inter- 
State  transport  should  be  considered  as  local  transport  on  condition  that  the  two  ripa- 
rian States  agreed  to  do  so.  In  drafting  the  new  article  we  again  set  out  from  this 
principle  that  when  a  river  separates  or  traverses  two  countries,  these  two  countries 
have  the  right,  if  they  so  agree,  to  reserve  for  themselves  inter-State  water  transport. 


(1)  See  p.  270. 
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The  Committee's  text  read  :■ — to  reserve  to  their  flags  by  mutual  agreement  the  transport 
of  passengers  and  goods  loaded  at  one  port  situated  under  the  sovereignty  or  authority... 

According  to  the  Japanese  amendment  the  words  of  this  system  are  to  be  substituted 
lor  the  words  situated  under  their  sovereignty  or  authority. 

I  made  a  diagram  in  order  to  ascertain  the  purport  of  this  change,  and  I  became 
convinced  that  it  entirely  altered  the  meaning.  The  words  unless  this  transport...  to 
the  end  of  the  article,  were  intended  to  allow  direct  importation  without  transhipment, 
that  is  to  say,  that  import  traffic  may  arrive  without  transhipment  from  the  port  of 
commercial  origin  to  the  port  of  the  international  river.  The  amendment  introduced 
by  the  Japanese  Delegation  allows,  after  departure  from  the  port  of  commercial  origin, 
an  operation  which  would  be  carried  out  in  a  seaport  of  the  country  in  which  the  inter- 
national river  is  situated;  the  French  amendment  would  have  the  effect  of  allowingdirect 
importation  from  the  port  of  commercial  origin  to  a  port  of  the  international  river. 
The  Committee  agreed  to  substitute  the  words  of  this  system  for  the  words  situated 
under  their  sovereignty  or  authority.  I  think,  however,  that  this  was  not  at  all  the  idea 
in  Committee.     In  any  case  it  very  greatly  changes  the  whole  purport  of  the  article. 

M.  MATSUDA  (Japan;  speaking  in  French).  —  I  asked  the  President  to  put  to  the 
vote  in  the  first  place  the  text  as  adopted  by  the  Committee  and  then  the  text  propo- 
sed as  a  compromise. 

The  PRESIDENT  (speaking  in  French).  —  The  amendment  must  be  put  to  the 
vote  first;  I  cannot  depart  from  that  rule. 

M.  BARRAIL  (France;  speaking  in  French).  —  The  Delegate  of  China  has  shown 
me  the  importance  of  the  concession  which  I  made  to  the  Japanese  view  yesterday; 
nevertheless,  in  order  to  facilitate  the  voting,  and  to  enable  you  to  satisfy  both  parties,  I 
accept  the  text  as  read  by  the  Rapporteur.  I  hope  that  the  Japanese  Delegation  will 
take  note  of  the  great  sacrifice  which  the  French  Delegation  is  making,  and  will  accept 
the  text  proposed  to  us  as  a  compromise. 

The  PRESIDENT  (speaking  in  French).  —  I  will  read  the  text  again  : 

(2).  When  a  natural  system  of  navigable  waterways  of  international  concern  which  does 
not  include  waterways  of  the  kind  referred  to  in  Article  1  a),  separates  or  traverses  two  States 
only,  the  latter  have  the  right  to  reserve  to  their  flags  by  mutual  agreement  the  transport 
of  passengers  or  goods  loaded  at  one  port  of  this  system  and  unloaded  at  another  port  of  the 
same  system,  unless  this  transport  takes  place  between  two  ports  which  are  not  situated  under 
the  sovereignty  or  authority  of  the  same  State,  in  the  course  of  a  voyage  effected  without 
transhipment  on  the  territory  of  either  of  the  said  States,  involving  a  sea-passage  or  passage 
over  a  waterway  of  international  concern  which  does  not  belong  to  the  said  system. 

I  put  this  text  to  the  vote. 

The  text  was  adopted  by  22  votes  to  nil. 

The  PRESIDENT  (speaking  in  French).  —  I  would  point  out  to  the  Conference 
that  an  agreement  has  been  arrived  at,  if  I  am  not  mistaken,  on  a  proposal  of  the  Rou- 
manian Delegation  in  the  following  terms  : 

The  reservation  made  in  section  1,  paragraph  2,  of  Article  4  does  not  refer  to  Articles 
332  to  337  of  the  Treaty  of  Versailles,  nor  to  the  corresponding  Articles  in  the  other 
Treaties  of  Peace. 

The  Roumanian  Delegation  points  out  that  these  words  are  taken  from  the  Report 
of  the  Rapporteur,  and  that  in  asking  for  them  to  be  inserted  in  the  Final  Act  it  is  not 
asking  for  anything  in  the  nature  of  an  innovation.  Is  there  any  objection  to  the 
insertion  of  these  words  ? 

This  was  decided  (1). 


(t)  See  footnote  p.  267,  text  inserted  in  the  Final  Act. 
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DECLARATIONS  WITH  REGARD  TO  THE  CONVENTION 

M.  SCASSI  (Greece;  speaking  in  French).  —  T  will  take  care  not  to  misuse  the 
short  time  remaining  at  the  disposal  of  the  Conference.  I  propose,  therefore,  to 
summarise  very  shortly,  not  the  full  argument  which  I  had  the  honour  to  put  before 
you  in  plenary  meeting  or  in  Committee,  in  favour  of  the  claim  upheld  by  the  Greek 
Delegation,  but  one  fundamental  argument  which,  at  this  decisive  moment,  should 
claim  the  attention  of  all,  in  view  of  its  wide  purport  and  because  it  goes  beyond  the 
sphere  of  the  question  with  which  we  are  dealing. 

I  observe — and  this  impression  has  been  corroborated  during  my  conversations 
with  some  of  my  colleagues — that  the  point  to  which  I  refer  has  not  perhaps  been  suffi- 
ciently brought  into  prominence.  1  will  attempt  to  remedy  this  defect  as  simply  as 
possible.  The  Convention  on  Navigable  Waterways  is  the  one  contemplated  in 
Article  338  of  the  Treaty  of  Versailles  and  in  the  corresponding  articles  in  the  other 
treaties  of  peace.  On  that  point  we  are  all  agreed.  The  Conference  which  has  to 
prepare  this  Convention  has  been  summoned  in  pursuance  and  in  execution  of 
Article  23  e)  of  the  Covenant  of  the  League  of  Nations,  which  lays  down  that  Members 
of  the  League  will  make  provision  to  secure  and  maintain  freedom  of  navigation. 
Hence,  the  Convention  which  we  have  to  draw  up  must  supersede  the  provisional 
regime  established  by  the  Treaty  of  Peace,  and  furthermore  it  is  our  duty  to  secure 
and  maintain  freedom  of  communications.  How,  and  by  what  means,  and  on  what 
bases  must  we  do  this  ?  Instead  of  wasting  time  in  making  commentaries,  would  it 
not  be  better  to  ask  the  opinion  of  those  who  drew  up  the  above-mentioned  provisions? 
Would  it  not  be  better  to  address  the  authors  of  the  Covenant,  and  say  to  them  :  You 
instruct  us  to  conclude  a  Convention  on  Navigable  Waterways  of  International 
Concern,  and  at  the  same  time  to  secure  and  maintain  freedom.  Show  us  how  you 
yourselves  set  about  the  task  of  applying  this  principle,  and  we  shall  then  not  fail  to 
follow  your  example.  The  authors  of  the  Covenant  will  then  answer  us  in  the  words 
of  Articles  332  and  the  following  articles  of  the  Treaty  of  Versailles  and  the  corres- 
ponding articles  in  the  other  Treaties  of  Peace  :  On  a  footing  of  perfect  equality, — no 
distinction  shall  be  made  between  the  subjects,  property  or  flags  of  any  of  the  other 
Powers  and  the  nationals,  property  and  flags  of  the  riparian  States.  We  believe 
that  we  have  thus  explained  ourselves  as  simply  as  possible.  It  might,  perhaps,  be 
objected  :  But  the  provisions  which  you  have  taken  from  Article  332  and  the 
following  articles  are  very  concise;  they  are  contained  in  three  articles,  whereas  the 
Convention  which  you  ask  us  to  draw  up  is  long  and  complicated.  Moreover,  your 
provisions  are  only  of  a  temporary  nature,  whereas  ours  are  final.  Do  you  not  think 
that  the  authors  of  the  Covenant  would  reply  :  Whether  they  be  concise  like  ours,  or 
full  of  detail  like  yours,  whether  they  be  temporary  or  final,  they  must  in  any  case 
be  based  on  the  same  foundations  and  interpreted  within  the  same  limits.  This  is  the 
logical  answer.  The  general  plan  of  the  work  remains  the  same.  It  is  our  business 
to  amplify  and  not  to  distort  it.  But  in  our  Article  4,  what  has  become  of  the  prin- 
ciples laid  down  by  the  Covenant  of  the  League  of  Nations  ?  By  three  successive 
backward  steps  in  the  evolution  of  the  wording  of  this  article  during  the  debates 
in  Sub-Committee  and  Committee,  it  has  been  made  to  turn  perfect  equality  into 
inequality.  Instead  of  the  exclusion  of  any  distinctions,  serious  restrictions  have  been 
introduced.  I  am  not  referring  merely  to  the  terms  of  Article  4,  or  to  the  question 
of  local  transport,  which  concerns  certain  delegations,  including  that  of  Greece.  The 
question  is  a  much  more  important  one.  It  is  a  question  of  the  application  of  the  prin- 
ciples laid  down  in  the  Covenant  and  in  the  Treaties  of  Peace. 

I  know  that  it  is  highly  desirable  to  complete  the  edifice  which  the  League  of 
Nations  proposed  to  set  up, — to  build  it  up  in  order  that  it  may  one  day  protect  the 
manifold  interests  of  all  nations.  I  know  that  it  is  desirable  to  add  new  storeys;  I  am 
also  aware  that  even  the  best  architect  is  sometimes  induced  to  alter  his  plans,  even 
to  abolish  certain  parts  of  them.  But  take  care  lest  this  should  result  in  weakening  the 
solidity  of  the  building  and  its  foundations.  Our  foundations  are  the  Covenant  and 
the  Treaties  of  Peace.  A  blow  of  the  pickaxe  here  and  there  may  be  enough  to  endan- 
ger the  solidity  of  the  foundations,  and  eventually  the  whole  building.     It  is  to  these 
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blows  of  the  pickaxe  that  1  wish  to  draw  your  attention.  To-day  it  is  we  who  shall 
suffer  from  the  putting  into  force  of  this  Convention,  because  the  Greek  fleet  on  the 
Danube,  amounting  to  300000  tons  of  shipping  (without  counting  several  tugs)  will 
be  excluded  from  it.  And  this  is  what  is  called  assuring  freedom  of  navigation.  To- 
morrow, other  departures  from  the  Covenant  of  the  League  of  Nations  may  be  made, 
and  other  States  will  suffer.  For  this  reason  I  say  that  the  question  which  I  now  raise 
is  outside  the  scope  of  the  discussion  of  Article  4,  and  even  of  the  General  Convention 
on  Navigable  Waterways.  It  is  to  this  point  that  I  desired  to  draw  your  attention 
and  that  of  the  League  of  Nations,  which  will  sedulously  watch  the  carrying  out  of 
the  terms  of  the  Conventions  drawn  up  by  our  Conference. 

It  now  only  remains  for  me  to  make  the  following  declaration  on'  behalf  of  the 
Greek  Delegation  : — 

The  Greek  Delegation,  being  of  opinion  that  the  Convention  designed,  under  the  terms 
of  Article  338  of  the  Treaty  signed  at  Versailles,  to  supersede  the  regime  relating  to  navigable 
waterways  of  an  international  character  established  by  Articles  332  to  337  of  that  Treaty 
and  by  the  corresponding  articles  in  the  other  Treaties  of  Peace,  cannot  fulfil  this  object 
unless  it  is  based  on  the  same  fundamental  principles  and  conceived  within  the  same  limits 
as  those  indicated  in  the  above-mentioned  article,  which  faithfully  reflect  the  ideas  of  the 
authors  of  the  Covenant  of  the  League  of  Nations  as  expressed  in  Article  23  e),  as  regards  the 
manner  of  securing  and  maintaining  freedom  of  communications; 

And  being  of  opinion,  moreover,  that  the  clauses  of  Article  4  of  the  Convention  on  navi- 
gable Waterways  are  contrary  to  the  principles  and  provisions  laid  down  in  the  Covenant 
and  in  the  Treaties  of  Peace; 

Hereby  places  on  record  its  protest,  and  declares  that  it  cannot  accede  to  these  clauses, 
nor  to  the  Convention  on  Navigable  Waterways;  it  therefore  requests  the  Officers  of  the 
Conference  to  insert  this  Declaration  in  the  Final  Protocol  and  to  communicate  it  to  the 
Secretariat  of  the  League  of  Nations,  to  the  decision  of  which  are  subordinated  the  decisions 
of  the  Conference  on  Communications  and  Transit. 

The  PRESIDENT  (speaking  in  French).  —  It  is  understood  that  the  Greek  Decla- 
ration will  be  inserted  in  the  records. 

M.  PAVICHICH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  Before  pro- 
ceeding to  vote  on  the  Convention  on  Navigable  Waterways  as  a  whole,  I  think  it  is 
necessary  for  me  to  make  a  statement  of  principle  regarding  Article  4. 

I  propose  to  omit  the  second  paragraph  of  the  first  section  of  this  article,  from  the 
words  which  are  of  national  origin  or  nationalised  to  the  end;  the  whole  of  this  part  is 
merely  an  exception  to  the  concession  that  this  article  is  intended  to  make  to  local 
water  transport  traffic.     My  sole  aim  is  to  safeguard  local  transport  against  foreign 
competition.     Some   of   us    have    been    taxed   with   a   want   of   liberality   in   this 
question,  and  with  laying  claim  to  rights  not  granted  to  all.     Insinuations  have  been 
made  to  the  effect  that  we  wished  to  make  reservations  while  the  other  delegations 
were  opening  all  their   rivers  to  freedom  of  transit  and  navigation   and  even   to 
freedom  of  commerce.     It  is  very  easy  for  those  who  have  no  navigable  rivers,  and 
who  already  possess  a  well-developed  river  merchant-fleet,  to  speak  in  this  way,  but 
those  who  have  navigable  rivers  and  whose  fleet  is  only  in  its  infancy  should  reflect 
carefully  before  allowing  themselves  to  be  carried  away  by  feelings  of  magnanimity. 
I  consider  that  we  have  shown  the  greatest  liberality  towards  Contracting  States,  and 
1  therefore  think  that  the  reproach  that  we  have  not  accepted  the  rules  which  may 
promote  the  progress  of  humanity  and  commerce  between  nations,  is  very  much  out  of 
place.     A  poor  man  who  possesses  nothing,  and  who  boasts  that  the  has  given  away 
all  his  wealth  for  the  progress  of  humanity,  has  no  right  to  recommend  others  to  follow 
his  example  and  say  :  /  am  opening  my  house  to  everybody;  follow  my  example.    The  reser- 
vations which  we  are  making  in  order  to  preserve  the  existence  of  our  river-fleet  are 
very  trifling  in  comparison  with  what  we  are  giving  humanity  by  accepting  this  Con- 
vention.    We  have  opened  many  other  rivers  for  the  freedom  and  progress  of  humanity 
besides  those  which  we  are  asked  to  open,  where  flows  troubled  and  impure  water. 
In  the  cause  of  freedom  and  progress  we  have  opened  all  the  arteries  of  our  country 
and  shed  our  blood  to  the  last  drop.     How  then  can  we  be  sparing  with  this  water. 
which  has  only  a  material  value  ?     We  are  opening  our  rivers,  our  seas,  our  ports,  to 
all,  because  with  us  there  is  room  for  all,  and  we  do  not  think  that  we  are  sinning  against. 
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liberalism  by  affording  some  protection  to  our  budding  river-fleet,  in  order  to  prevent 
it  from  being  stifled  by  foreign  competition.  The  objection  is  raised  that  this 
Article  4, — the  other  parts  of  which  are  favourable  to  us — and  even  that  the  whole 
Convention,  contravenes  Articles  332  to  337  of  the  Treaty  of  Versailles.  Such  a 
reproach  seems  to  me  uncalled-for.  This  Conference  met  to  deal  with  these  Conven- 
tions on  the  basis  of  the  Green  Book,  as  drafted  under  the  auspices  of  the  League  of 
Nations,  which  has  given  it  to  us;  and  I  think  it  is  the  Council  of  the  League  itself 
whose  special  duty  it  is  to  interpret  the  Treaty  of  Peace.  Since  the  Green  Book  has 
been  given  to  us  by  this  authority,  we  have  to  do  nothing,  1  consider,  but  conform 
to  it,  and  we  are  entitled  to  conclude  Conventions  here  without  regard  to  the  articles 
of  the  Treaty  of  Versailles. 

The  slight  reservation  which  we  ask — the  omission  of  the  last  part  of  the  second  para- 
graph of  section  1  of  Article  4 — will  not  prevent  freedom  of  navigation  any  more  than 
of  transit;  all  our  rivers,  and  even  national  rivers,  remain  open  to  free  transit.  But 
we  are  suspicious  of  the  veto  contained  in  Article  4,  section  1,  paragraph  2,  particu- 
larly in  the  last  words  : — in  every  case,  however,  in  which  greater  freedom  of  navigation 
may  have  been  already  established  in  a  previous  act  of  navigation,  this  freedom  shall  not 
be  reduced.  We  are  afraid  that  this  paragraph  may  be  given  an  interpretation  such 
that  the  former  Austrian  usurpations  on  the  Danube  and  its  tributaries,  in  territory 
which  is  now  Yugo-Slav,  may  be  strengthened. 

My  Government  gave  me  full  powers  to  sign  all  Conventions  which  may  result 
from  this  Conference;  this  means  that  it  accepted  in  principle  all  the  Conventions 
contained  in  the  Green  Book,  with  the  exception  of  certain  small  restrictions  which 
we  made  clear  by  means  of  amendments  during  the  discussions  on  the  various  Conven- 
tions. But  as  in  this  case  the  original  text  of  the  Green  Book  has  been  altered  for  the 
worse,  I  do  not  consider  myself  authorised  to  give  my  signature  to  certain  clauses  in 
these  Conventions,  without  first  having  been  authorised  by  my  Government  to  do  so. 
1  should  like  therefore  to  lay  special  emphasis  on  the  fact  that  I  could  only  vote  for 
this  Convention  with  a  reservation  regarding  the  second  paragraph  of  section  1  of 
Article  4,  and  paragraph  a)  of  section  5  of  Article  9,  nor  could  I  sign  the  Convention 
without  a  fresh  authorisation  from  my  Government. 

The  PRESIDENT  (speaking  in  French).  —  The  reservation  of  the  Serb-Croat- 
Slovene  Delegation  will  be  entered  in  the  records,  and  also  its  reply  to  the  observations 
of  the  Greek  Delegate. 

M.  SCASSI  (Greece;  speaking  in  French).  —  The  Serb-Croat-Slovene  Delegate 
having  replied  to  the  Greek  declaration,  I  now  wish  to  say  that  1  had  no  intention  of 
reproaching  anyone;  I  merely  noted  facts  and  interpreted  texts. 

M.  PAVICHICH  (Serb-Croat-Slovene  State;  speaking  in  French).  —  I  should  like 
to  state  that  I  was  not  referring  to  anyone  in  particular.  As  regards  my  reservations, 
I  am  afraid  that  they  have  been  misunderstood ;  I  will  append  my  signature  to  the  Con- 
vention, with  a  reservation  regarding  the  two  paragraphs  which  I  mentioned. 

M.  PLANAS  SUAREZ  (Venezuela;  speaking  in  French).  —  On  behalf  of  the  Vene- 
zuelan Delegation,  I  have  stated  several  times,  in  the  most  formal  manner,  and  1  wish 
to  repeat  it,  that  as  regards  the  obligation  accepted  by  the  Members  of  the  League  of 
Nations  in  accordance  with  Article  23  e)  of  the  Covenant  to  make  provision  to  secure 
and  maintain  freedom  of  communications  and  of  transit  and  equitable  treatment  for  the 
commerce  of  all  Members  of  the  League,  Venezuela  has  confirmed  these  principlt  s  in 
practice  in  a  most  wide  and  liberal  spirit,  both  in  her  laws  and  in  her  conventional 
law.  I  further  wish  to  point  out — and  this  remark  deals  with  a  fundamental  prin- 
ciple— -that  the  general  Conventions  referred  to  in  Articles  338  and  379  of  the  Treaty 
of  Versailles  and  the  corresponding  articles  in  other  Treaties  of  Peace  are  not  provided 
for  in  the  Covenant  of  the  League  of  Nations,  and  that  Venezuela,  in  adhering  to  the 
Covenant,  never  intended  to  give  her  adherence  to  the  Treaties  of  Peace.  She  can 
therefore  accept  nothing  which  is  contrary  to  her  international  engagements,  or  which 
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is  derived  from  treaties  to  which  she  is  not  a  party.     The  legal  principle   res  inter 
alios  acta  is  very  clear  on  this  point. 

I  must  also  note  that  paragraphs  1  and  2  of  Part  1  of  the  Resolution  adopted  on 
December  9th,  1920,  by  the  Geneva  Assembly,  have  not  been  scrupulously  observed. 
Moreover,  the  exact  interpretation  of  Article  23  e)  of  the  Covenant  leaves  the  Members 
of  the  League  of  Nations  the  task  of  regulating  by  conventions  inter  se,  and  by  internal 
legislative  measures,  the  general  commercial  regime,  and  the  regime  for  communica- 
tions and  transit  services, — at  least  this  is  the  opinion  of  the  Venezuelan  Delegation. 
I  cannot,  then,  accede  to  the  Draft  Conventions  and  Statutes  which  have  been 
discussed,  and  the  less  so- — and  I  specially  wish  to  emphasise  this  remark- — as  they 
prejudice  the  territoral  sovereignty  of  States,  their  internal  autonomy  and  their  right 
of  free  public  administration.  I  shall  therefore  abstain  from  voting  on  the  present 
Draft,  as  I  should  have  abstained  if  1  had  been  present  when  the  vote  was  taken  on  the 
other  Drafts.  However,  my  country  will  never  refuse  its  share  of  help,  however 
small,  towards  attaining  the  ideal  of  peace,  brotherhood  and  fellowship  which  is  so 
dear  to  all  civilised  peoples.  My  country  will  always  hasten  in  response  to  the  appeal 
of  nations  which,  while  remaining  individual,  propose  to  work  together  for  the  peace  and 
prosperity  of  the  human  race,  to  quote  the  words  of  the  President  of  the  Swiss  Confede- 
ration in  his  noteworthy  speech  at  the  opening  of  the  First  Assembly  of  the  League 
of  Nations. 

The  PRESIDENT  (speaking  in  French).  —  The  Venezuelan  Delegate's  declaration 
amounts  to  a  refusal  to  sign  the  Convention.     It  will  be  entered  in  the  records. 

M.  PLANAS  SUAREZ  (Venezuela;  speaking  in  French).  —  Or  to  vote  for  it. 

M.  Charles   Robert  PUSTA   (Esthonia;  speaking  in  French).  ■ —   Have  we   not 
reserved  the  second  paragraph  of  Article  5? 

The  PRESIDENT  (speaking  in  French).  —  Yes,  and  its  adoption  will  be  subject 
to  the  vote  which  will  shortly  be  taken. 

M.  CARLIN  (Switzerland ;  speaking  in  French).  —  Before  the  vote  is  taken  I  should 
like  to  make  the  following  declaration  with  reference  to  the  protests  which  have  been 
expressed  by  M.  Vallotton  on  behalf  of  the  Swiss  Delegation.  I  can  only  vote  for  the 
Convention  on  condition  that  it  is  understood  that  the  vote  reserves  absolutely  the 
provisions  of  paragraphs  b  and  c  of  Article  1,  and  also  those  of  sections  2  (second 
sentence)  and  4  of  Article  9.  I  should  like  to  make  clear  that  this  reservation  does  not 
refer  only  to  the  vote  which  I  am  about  to  cast;  it  has  another  and  a  totally  different 
character.  Indeed,  if  my  Government  decided  later  to  sign  this  Convention,  it  would 
have  to  renew  these  reservations,  as  it  would  not  consider  itself  bound  by  the  articles 
and  provisions  which  I  have  mentioned.  This,  1  may  say  in  passing,  is  a  procedure 
which  has  been  employed  on  various  occasions  and  in  various  conventions  which 
followed  the  Second  Peace  Conference  at  The  Hague.  .  If  the  declarations  made  by 
the  preceding  speakers  are  to  appear  also  in  the  Final  Act,  I  ask  that  mine  shall  also 
appear  there,  and  not  merely  in  the  records  of  this  meeting. 

The  PRESIDENT  (speaking  in  French).  —  It  has  always  been  admitted  that  to 
vote  for  a  Convention  implies  sacrifices  on  both  sides,  and  that  it  is  impossible  to 
sign  a  Convention  subject  to  reservations.  You  can  sign  it  or  not.  As  the  French 
proverb  says,  Donner  et  retenir  ne  vaut.  I  would  therefore  strongly  urge  M.  Carlin,  if 
he  signs  the  Convention,  to  sign  it  without  reservation.  Besides,  he  is  invoking  a 
precedent  which  has  not  given  satisfactory  results,  and  in  these  circumstances  I  ur- 
gently beg  all  those  who  sign  the  Convention  to  sign  it  in  its  present  form.  It  is  of 
course  understood  that  all  explanations,  commentaries  and  reservations  will  be  entered 
in   the  records. 
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M.  WINIARSKI  (Poland;  speaking  in  French).  —  The  Polish  Delegation  declares 
that  it  accepts  the  Convention  on  Navigable  Waterways,  reserving  for  its  Government 
complete  freedom  as  regards  the  application  and  interpretation  of  Article  10  a). 

M.  CARLIN  (Switzerland;  speaking  in  French).  —  In  view  of  the  President's 
remarks  on  the  subject  of  the  reservation  which  I  had  notified  with  a  view  to  voting 
affirmatively,  I  am  obliged  to  say  that,  after  the  numerous  precedents  in  the  various 
conferences  which  followed  the  Peace  Conference  at  The  Hague,  it  cannot  be  main- 
tained that  a  Convention  may  not  be  signed  with  reservations.  However,  if  this  is 
the  case  I  shall  not  vote  for  the  Convention,  and  I  greatly  regret  this,  because  if 
my  reservations  had  been  accepted,  I  should  have  voted  for  it  with  pleasure. 

The  PRESIDENT  (speaking  in  French).  —  The  Formal  Articles  which  represent 
the  Convention  properly  so-called  are  the  same  as  those  in  the  Transit  Convention. 

Sir  Cecil  HURST  (Great  Britain;  Chairman  of  the  Jurists'  Committee;  speaking 
in  French).  —  With  the  exception  of  a  small  addition  to  Article  8  (1),  which  has  been 
accepted. 

The  PRESIDENT  (speaking  in  French).  —  This  refers  to  the  reservation  regarding 
works  in  course  of  execution  after  the  Convention  has  been  denounced. 


ADOPTION  AS  A  WHOLE,  BY  ROLL-CALL,  OF  THE  CONVENTION  AND  STATUTE 
ON  THE  REGIME  OF  NAVIGABLE  WATERWAYS  OF  INTERNATIONAL  CONCERN 

The  Articles  and  the  Statute  have  been  accepted,  and  we  have  now  to  vote  on  the 
whole,  including  the  Formal  Articles,  which  are  identical  with  those  on  Transit,  except 
for  the  point  noted  by  Sir  Cecil  Hurst;  the  final  text  of  the  Preamble  is  reserved,  and 
will  be  submitted  to  us  this  afternoon. 

I  will  now  put  to  the  vote  by  roll-call  the  Convention  and  Statute  as  a  whole. 


Albania Yes 

Austria Yes 

Bolivia Yes 

Bulgaria Yes 

British  Empire Yes 

Chile Yes 

China Yes 

Colombia Absent 

Cuba Yes 

Czecho-Slovakia Yes 

Denmark Yes 

Esthonia Yes 

France Yes 

Finland Yes 

Guatemala Yes 

Greece No 

Haiti Absent 

Honduras Yes 

Italy Yes 


Japan Yes 

Latvia Absent 

Lithuania      Absent 

Luxemburg Absent 

Norway Yes 

Netherlands Yes 

Panama Yes 

Paraguay Yes 

Persia Yes 

Poland Yes 

Portugal Yes 

Roumania Yes 

Spain Yes 

Sweden Yes 

Switzerland Abstention 

Serb-Croat-Slovene  State .  Yes  (under 

reservation) 

Uruguay Yes 

Venezuela Abstention 


The  Convention  as  a  whole  was  adopted  by  29  votes  to  1,  with  2  abstentions. 


The  meeting  adjourned  at  2.25  p.m. 


(1)  See  p.  356. 


THIRTIETH  MEETING  OF  THE  CONFERENCE 

(Tuesday,  April  19th,  1921,  at  5  p.m.) 


ADOPTION    OF   PREAMBLE 


The  meeting  opened  with  M.  Hanotaux,  President,  in  the  Chair. 

ADOPTION  OF  PREAMBLE 


The  PRESIDENT  (speaking  in  French).  —  I  call  upon  Sir  Cecil  Hurst  to  speak  on 
the  Preamble  to  the  Convention  on  Navigable  Waterways. 

Sir  Cecil  HURST  (Great  Britain,  Chairman  of  the  Jurists'  Committee;  speaking  in 
French).  —  This  afternoon  the  Jurists'  Committee  considered  the  Preamble  of  the 
Convention  on  the  Regime  of  Navigable  Waterways  of  International  Concern.  This 
Preamble  begins  with  the  list  of  High  Contracting  Parties, — Albania,  Austria,  and  so 
on,  and  continues  thus  : 

Desirous  of  carrying  further  the  development  as  regards  the  international  regime  of  navi- 
gation by  waterway,  which  began  more  than  a  century  ago,  and  which  has  been  solemnly 
affirmed  in  numerous  treaties; 

Considering  that  general  conventions  to  which  other  Powers  may  accede  at  a  later  date 
constitute  the  best  method  of  realising  the  purpose  of  Article  23  e)  of  the  League  of  Nations; 

Recognising  in  particular  that  a  fresh  confirmation  of  the  principle  of  freedom  of  naviga- 
tion in  a  Statute  elaborated  by  forty-two  States  belonging  to  the  most  diverse  portions 
of  the  world,  constitutes  a  new  and  significant  stage  towards  the  establishment  of  co-opera- 
tion among  States  without  in  any  way  prejudicing  their  rights  of  sovereignty  or  authority ; 

Having  accepted  the  invitation  of  the  League  of  Nations  to  take  part  in  the  Conference 
at  Barcelona  which  met  an  March  10th,  1921,  and  having  taken  note  of  the  Final  Act  of  such 
Conference; 

Anxious  to  bring  into  force  forthwith  the  provisions  of  the  Statute  relating  to  the  regime 
of  navigable  waterways  of  international  concern,  which  has  there  been  adopted; 

Wishing  to  conclude  a  Convention  for  this  purpose,  the  High  Contracting  Parties  have 
nominated  as  their  plenipotentiaries. 

The  list  of  the  plenipotentiaries  of  the  High  Contracting  Parties  will  follow. 

The  PRESIDENT  (speaking  in  French).  —  I  venture  to  suggest  a  few  alterations 
in  this  text.    " 

In  the  first  place,  as  we  are  speaking  of  High  Contracting  Parties,  it  would  be 
better  to  use  the  feminine  both  in  the  first  and  fifth  paragraphs  of  the  Preamble,  and 
to  say  desireuses  and  soucieuses.  Moreover,  it  would  be  better  to  place  the  term  High 
Contracting  Parties  at  the  beginning  of  the  Preamble. 

Sir  Cecil  HURST  (Great  Britain,  Chairman  of  the  Jurists'  Committee;  speaking 
in  French).  —  I  think  it  would  be  better  to  leave  the  term  the  High  Contracting  Parties 
at  the  end  of  the  Preamble  and  keep  the  masculine  gender,  as  has  been  done  for  the 
Transit  Convention. 
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The  PRESIDENT  (speaking  in  French).  —  On  this  point,  then,  we  will  leave  the 
text  as  proposed. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  Instead  of  saying  at  the  begin- 
ning of  the  Preamble  the  international  regime  of  navigation  by  waterway,  I  think  we 
should  say  navigation  on  internal  waterways. 

The  PRESIDENT  (speaking  in  French).  —  In  the  third  paragraph,  I  do  not  very 
much  like  the  expression  belonging  to  the  most  diverse  portions  of  the  world.  1  pro- 
pose to  substitute  for  it  the  different  portions  of  the  uorld. 

In  the  same  paragraph  I  do  not  see  at  the  first  glance  to  what  the  word  etablie  refers. 

Sir  Cecil  HURST  (Great  Britain,  Chairman  of  the  Jurists'  Committee;  speaking 
in  French).  —  It  refers  to  the  words  une  etape  nouvelle. 

The  PRESIDENT  (speaking  in  French).  —  Then  we  ought  to  say  accomplie  and 
not  etablie  (1). 

Finally,  can  we  say  that  the  High  Contracting  Parties  have  nominated  their  pleni- 
potentiaries ?     What  was  done  in  the  case  of  Transit  ? 

Sir  Cecil  HURST  (Great  Britain,  Chairman  of  the  Jurists'  Committee;  speaking 
in  French).  —  I  think  that  the  Transit  text  reads  :  have  appointed  as  (comme)  their 
plenipotentiaries. 

M.  PIERRARD  (Belgium;  speaking  in  French).  —  Or  rather, — ont  designe  pour 
leurs  plenipotentiaires  (2). 

The  PRESIDENT  (speaking  in  French).  —  In  any  case  we  will  adopt  for  the  end 
of  this  Preamble  the  same  words  as  those  used  for  Transit. 

I  will  put  the  Draft  Preamble  to  the  vote,  subject  to  these  alterations. 

The  Draft  Preamble  was  adopted. 

The  CHAIRMAN  (speaking  in  French).  —  The  Preamble  will  be  placed  at  the 
beginning  of  the  Convention. 


The  meeting  adjourned  at  8  p.m. 


(1)  English  text  unchanged. 

(2)  English  text  unchanged. 


PART  IV 


DISCUSSION  AND  ADOPTION 


OF    THE 


DECLARATION 

RECOGNISING  THE  RIGHT  TO  A  FLAG 

L  OF  STATES  HAVING  NO  SEA-COAST 


TWENTY-SEVENTH  MEETING  OF  THE  CONFERENCE 

(Saturday,  April  16th,  1921,  at  6.15  p.m.) 


The  meeting  opened  with  M.  Gabriel  Hanotaux,  President,  in  the  Chair. 


The  CHAIRMAN  (speaking  in  French).  —  We  have  still  to  consider  the  Draft  Con- 
vention on  the  Right  to  a  Flag  of  States  having  no  Sea-coast.  No  report  has  been 
prepared  on  this  question.  As  the  question  should  of  right  be  referred  to  a  committee, 
1  propose,  if  there  is  no  objection,  to  transmit  this  Draft  to  the  Committee  on  Navigable 
Waterways. 

This  was  decided. 


The  meeting  adjourned  at  7  p.m. 


SIXTEENTH  MEETING  OF  THE  COMMITTEE 
ON  NAVIGABLE  WATERWAYS 

(Sunday,  April  17th,  at  5.30  p.m.) 


DRAFT   CONVENTION    ON    RIGHT   TO    A   FLAG    OF    STATES    HAVING    NO    SEA-COAST 


The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 


DRAFT  CONVENTION  ON  RIGHT  TO  A  FLAG  OF  STATES 
HAVING  NO  SEA-COAST 

The  CHAIRMAN  (speaking  in  French).  —  I  now  call  the  attention  of  the  Committee 
to  the  following  question,  which  is  to  a  certain  extent  a  constitutional  one  : — Are  we 
competent  to  consider  the  Draft  Convention  on  the  Right  to  a  Flag  of  States  having 
no  Sea-Coast  ?  I  put  this  question  to  you  because  the  Council  of  the  League  of 
Nations  instructed  me  to  make  a  statement  on  this  subject  to  the  Plenary  Conference. 
Our  President,  M.  Hanotaux,  exhorted  us  yesterday  to  terminate  all  our  labours.  I 
ask  you  whether  this  Draft  Convention  should  come  within  the  sphere  of  our  work, 
and  whether  we  are  competent  to  consider  it  now. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  The  question 
is  dealt  with  in  an  article  of  the  Convention,  but  I  think  it  would  be  better  to 
make  it  the  subject  of  a  special  declaration,  in  a  separate  convention  or  document 
signed  by  the  delegates. 

The  CHAIRMAN  (speaking  in  French).  —  It  should  be  made  the  subject  of  a  sepa- 
rate convention;  on  this,  I  think,  we  are  all  agreed.  I  am  only  raising  a  question 
of  form. 

M.  FERNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  I  think  that 
we  should  deal  with  it. 

The  CHAIRMAN  (speaking  in  French).  —  The  only  question  which  I  put  to  you 
is  whether  this  Draft  Convention  should  be  included  in  the  programme  of  our  Committee, 
which  the  President  of  the  Conference  has  expressly  begged  us  to  bring  to  an  end 
without  delay. 

M.  KRBEC  (Czecho-Slovakia;  speaking  in  French).  —  If  I  remember  aright,  the 
question  was  raised  in  plenary  meeting  yesterday.  Certain  delegations  had  asked  to 
enter  upon  the  matter  at  once,  but  the  President  stated  that  a  request  had  been  sent 
to  him  to  refer  it  to  the  Committee  on  Navigable  Waterways.  He  therefore  declined 
to  deal  with  the  question  in  plenary  Conference  before  it  had  been  considered  by  the 
Waterways  Committee.  Not  only  therefore  are  we  competent,  but  it  is  our  duty  to 
solve  the  question  to-day. 
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M.  AVRAMOVITCH  (Serb-Croat-Sloveae  State;  speaking  in  French).  —  I  also 
understood  yesterday  that  the  question  was  referred  to  the  Committee  in  order  that 
it  might  discuss  it  and  submit  a  report  to  the  Conference. 

The  CHAIRMAN  (speaking  in  French).  —  Did  you  all  infer  this  ?  If  so,  there  is 
no  need  for  the  statement  which  I  intended  to  make. 

Mr.  H.  O.  MANCE  (Great  Britain;  speaking  in  French).  — The  Chairman  might 
make  the  statement  and  the  report  in  one. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  — 
I  was  present  at  the  meeting  yesterday,  and  my  impression  was  that  the  question  had 
been  referred  to  the  Committee  for  consideration  and  for  a  report  to  be  made. 

The  CHAIRMAN  (speaking  in  French).  —  As  we  are  all  agreed  on  this  point,  we 
may  at  once  proceed  to  discuss  the  Draft.  It  is  the  reproduction  of  a  text  adopted  in 
Paris  and  accepted  by  Germany  at  the  time  when  Czecho-Slovakia  was  constituted. 
This  text  referred  only  to  the  Allied  and  Associated  States.  The  intention  is  now  to 
extend  its  benefits  to  all  States.  The  text  of  the  Draft  Convention  as  presented  to  us 
in  the  Green  Book  reads  as  follows  (1)  : — 

The  High  Contracting  Parties  agree  to  recognise  the  flag  flown  by  the  vessels  of  any 
Contracting  Party  having  no  sea-coast,  which  are  registered  at  some  one  specified  place 
situated  in  its  territory;  such  place  shall  serve  as  the  port  of  registry  of  such  vessels. 

That  is  the  exact  copy  of  one  of  the  clauses  of  an  article  in  the  Treaty  of  Peace. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  —  As  we  all  agree  as 
to  the  substance,  we  might  give  a  unanimous  vote. 

The  CHAIRMAN  (speaking  in  French). —  I  put  this  Draft  Convention  to  the  vote. 
The  Convention  was  unanimously  adopted. 

The  CHAIRMAN  (speaking  in  French).  —  I  am  happy  to  see  that  the  vote  is  una 
nimous,  particularly  on  account  of  landlocked  countries,  for  which  we  have  the  greatest 
sympathy. 

I  propose  that  M.  Vallotton  be  appointed  Rapporteur  for  the  Draft  Convention. 

The  proposal  was  carried. 

Mr.  H.  0.  MANCE  (Great  Britain;  speaking  in  French).  ■ —  As  we  have  success- 
fully terminated  the  main  question,  I  should  like  to  make  a  suggestion  as  regards  form. 

Certain  difficulties  are  attendant  upon  the  making  of  a  Convention  on  this  subj(  cl , 
and  I  think  that  we  should  leave  to  the  Drafting  Committee  (such  at  least  is  the  opi- 
nion of  our  legal  adviser,  and  I  think  also  of  the  other  jurists  here)  the  task  of  putting 
it  into  the  form  of  a  Declaration.  It  may  be  claimed  that  the  right  to  a  flag  cannot 
be  granted  in  a  Convention  which  is  open  to  denunciation.  Legal  difficulties  might 
ensue.  The  vessels  flying  the  flag  of  Switzerland,  for  example,  might  be  considered 
as  pirates.  The  opinion  of  the  jurists  is  then  that  a  declaration  must  be  drafted,  and 
this  task  could  be  left  to  the  Drafting  Committee. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).—  I  whole-heartedly  support 
this  proposal.     There  are  declarations  which  in  international  law  play  a  r61e  quite  as 


(1)  For  commentary  on  this  Draft  Convention,  see  p.  420. 
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important  as  do  conventions.  1  do  not  know  whether  any  other  enclaved  States  see 
any  objections  to  General  Mance's  proposal;  as  far  as  we  are  concerned  we  shall  view 
with  great  satisfaction  the  drawing  up  of  a  solemn  Declaration  to  this  effect. 

M.  FHRNANDEZ  Y  MEDINA  (Uruguay;  speaking  in  French).  —  To  he   signed 
by  Hi  •  delegates  of  all  the  States  represented  here. 

M.   KRBEC  (Czecho-Slovakia;  speaking  in  French).  - —  1  second   M.  Vallotton's 
remarks;  I  hilly  share  his  view. 

The  meeting  adjourned  at  9  p.m. 


EIGHTEENTH  MEETING  OF  THE  COMMITTEE 
ON  NAVIGABLE  WATERWAYS 

(Monday,  April  18th,  1921,  at  4  p.m.) 


REPORT  ON  SOLEMN  DECLARATION  OF  BARCELONA  CONFERENCE  RECOGNISING  RIGHT  TO  A  FLAG 

OF    STATES    HAVING    NO    SEA-COAST 

The  meeting  opened  with  M.  Adatci,  Vice-President  of  the  Conference,  in  the  Chair. 


REPORT  ON  SOLEMN  DECLARATION  OF  BARCELONA  CONFERENCE 
RECOGNISING  RIGHT  TO  A  FLAG  OF  STATES  HAVING  NO  SEA-COAST 

The  CHAIRMAN  (speaking  in  French).  —  I  call  upon  M.  Vallotton  to  read  his  Re- 
port on  the  Solemn  Declaration  of  the  Barcelona  Conference  recognising  the  Right  to 
a  Flag  of  States  having  no  Sea-Coast. 

M.  VALLOTTON  (Switzerland;  speaking  in  French)  read  his  Report  and  the 
Draft  Declaration. 

Declaration  of  the  Right  to  a  Flag  of  States  having  no  Sea-Coast. 

The  Contracting  States  declare  that  they  recognise  the  flag  flown  by  the  vessels  of  any 
member  of  the  technical  organisations  having  no  sea-coast,  which  are  registered  at  some 
one  specified  place  situated  in  its  territory;  such  place  shall  serve  as  the  port  of  registry  of 
such  vessels. 

Done  at  Barcelona,  April       1921. 

The  CHAIRMAN  (speaking  in  French).  —  On  behalf  of  the  Committee  I  thank  the 
Swiss  Delegate  very  warmly  for  his  admirable  statement. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  —  1 
should  like  to  ask  whether  it  is  possible  to  include  in  a  text  submitted  for  ratification 
the  words  member  of  the  technical  organisations,  as  this  situation  is  not  provided  for 
in  the  Covenant  ?  Perhaps  it  would  be  better  simply  to  leave  the  words  Members 
of  the  League  of  Nations,  as  previously  proposed. 

M.  VALLOTTON  (Switzerland;  speaking  in  French).  —  We  should  then  be  lagging 
behind  the  terms  of  the  Treaty  of  St-Germain  itself. 

M.  Robert  HAAS  (Secretary-General  of  the  Conference;  speaking  in  French).  • — 
Then  let  us  be  still  more  liberal  and  delete  the  words  member  of  the  technical  organisa- 
t  ions. 

The  CHAIRMAN  (speaking  in  French).  —  This  proposal  is  carried. 
Th°  meeting  adjourned  at  6.15  p.m. 


THIRTIETH  MEETING  OF  THE  CONFERENCE 

(Tuesday,  April  19th,  1921,  at  5  p.m.) 


ADOPTION   OF    DECLARATION   ON    RIGHT  TO   A  FLAG  OF  STATES   HAVING   NO  SEA-COAST 

The  meeting  opened  with  M.  Hanotaux,  President,  in  the  Chair. 

ADOPTION  OF  DECLARATION  ON  RIGHT  TO  A  FLAG  OF  STATES  HAVING 

NO  SEA-COAST 

The  PRESIDENT  (speaking  in  French).  ■ —  The  first  item  on  our  agenda  is  the 
international  Declaration  on  the  Right  to  a  Flag  of  States  having  no  Sea-Coast. 

M.  VALLOTTON  (Switzerland,  Rapporteur;  speaking  in  French).  —  The  flag  is  a 
symbol  of  sovereignty.  It  is  generally  admitted  that  sovereign  States  have,  by  virtue 
of  this  very  sovereignty,  the  right  to  a  maritime  flag. 

Authors  such  as  Bluntschli,  Perels  and  Bonfils,  who  have  written  on  the  question 
of  the  right  to  a  maritime  flag  of  enclavcd  States,  have  solved  the  question  in  the 
affirmative.  Various  treaties  inter  partes  concluded  by  enclaved  States,  more  parti- 
cularly in  South  America,  (for  example  between  Uruguay  and  Bolivia),  have  recognised 
their  right  to  carry  on  local  transport  traffic,  and  this  implies  the  flying  of  a  flag.  On 
the  Rhine,  Switzerland  already  enjoys  the  right  to  a  flag,  a  right  of  which  she  maki  s 
use  even  in  maritime  waters.     The  same  probably  applies  to  other  enclaved  States. 

In  the  most  recent  treaties  of  peace  (1)  it  has  nevertheless  been  considered  advisable 
to  acknowledge  this  right  to  a  flag  for  the  sea-going  vessels  of  States  which  do  not  pos- 
sess a  coast,  making  this  right  subject,  however,  to  the  formality  of  registering  such 
vessels  at  some  one  specified  place  situated  in  the  territory  of  this  enclaved  Stale.  Such 
place  shall  serve  as  the  port  of  registry  of  such  vessels. 

It  would  obviously  be  contrary  to  the  principle  of  the  equality  of  Members  of  the 
League  of  Nations  to  refuse  to  recognise  the  same  right  in  the  case  of  certain  enclaved 
States,  on  the  grounds  that  they  may  not  have  been  parties  to  these  treaties  of  peace. 
For  this  reason  the  Commission  of  Enquiry  which  sat  in  Paris  to  prepare  the  texts  of 
the  Convention  now  before  our  Conference,  received  favourably  the  proposal  of  the 
Swiss  Delegation,  which  was  intended  to  put  an  end  to  the  abnormal  situation  resulting 
from  the  present  application  of  Article  225  of  the  Treaty  of  Saint-Germain.  As  things 
stand  at  present,  an  enclaved  State  which  is  not  a  Member  of  tin1  League  of  Nations. 
but  which  is  a  signatory  to  the  Treaty  of  St.  Germain,  would  enjoy  a  right  from  which 
enclaved  States  which  are  Members  of  this  League  would  be  debarred. 

The  Waterways  Committee  of  the  Barcelona  Conference  gave  a  most  favourable 
reception  to  the  proposal  of  the  Commission  of  Enquiry.  After  having  adopted  una- 
nimously and  without  discussion  the  juridical  principle  contained  in  the  Draft  Conven- 
tion III  a)  of  the  Green  Book  (2),  it  considered  that  by  means  of  a  a  international 
declaration  of  a  permanent  character  a  higher  juridical  value  could  be  secured  for  this 
recognition  of  the  right  to  a  flag  of  States  which  do  not  possess  a  sea-coast. 


(1)  Article  225  of  the  Treaty  of  Saint-Germain-en-Laye  between  the  Allied  and  Associated 
Powers  and  Austria. 

(2)  For  text  see  p.  461. 
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The  Committee  has,  therefore,  the  honour  unanimously  to  recommend  the  adoption 
of  the  following  Declaration  : 


International  Declaration  of  the  Right  to  a  Flag  of  States  having  no  Sea-Coast. 

The  Contracting  States  declare  that  they  recognise  the  flag  flown  by  the  vessels  of  any 
State  having  no  sea-coast,  which  are  registered  at  some  one  specified  place  situated  in  its 
territory,  such  place  shall  serve  as  the  port  of  registry  of  such  vessels. 

The  PRESIDENT  (speaking  in  French).  —  The  Report  and  the  Declaration  were 
unanimously  adopted  by  the  Waterways  Committee. 

Sir  Hubert  LLEWELLYN  SMITH  (Great  Rritain).  —  I  give  my  full  support  to 
this  declaration.  I  should  like  to  point  out,  however,  that  originally  the  expression 
Contracting  States  was  used;  but  as  this  is  a  declaration,  there  can  be  no  question  of 
Contracting  States,  and  1  think  it  would  be  better  to  use  the  words,— 77?e  undersigned, 
duly  authorised... 


M.  VALLOTTON  (Switzerland;  speaking  in  French). 
Llewellyn  Smith's  proposal. 


I  approve  Sir  Hubert 


The  PRESIDENT  (speaking  in  French).  —  The  observation  of  the  British  Delegare 
is  quite  correct.  We  will  therefore  put  The  undersigned  States,  duly  authorised,  in- 
stead of   The  Contracting  States. 

Does  anyone  ask  to  speak  ? 

I  will  put  the  Declaration  to  the  vote  by  roll-call. 


Albania Yes 

Austria Yes 

Belgium Yes 


w 


Brazil Yes 

British  Empire Yes 

Bulgaria Yes 

Chile Absenti 

i 

China Yes 

Colombia Absen^ 

Cuba Yes 

Czecho-Slovakia Yes 

Denmark Yes 

Esthonia Yes 

Finland Yes 

France Yes 

Greece Yes 

Guatemala Yes 

Haiti Yes 

Honduras Yes 


India Yes 

Italy Yes 

Japan Yes 

Latvia Yes 

Lithuania Yes 

Luxemburg Absent 

Netherlands Yes 

Norway Yes 

Panama Yes 

Paraguay Absent 

Persia Yes 

Poland Yes 

Portugal Yes 

Roumania Yes 

Serb-Croat-Slovene  State.   .   .  Yes 

.  Spain Yes 

Sweden Yes 

Switzerland Yes 

Uruguay Yes 

Venezuela Absent 


The  Declaration  was  adopted,  34  voting  for. 


The  meeting  adjourned  at  8  p.m. 
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PART  V 


TEXTS  RELATING  TO  NAVIGABLE  WATERWAYS 


AND    TO    THE 


FLAG  OF  STATES  HAVING  NO  SEA-COAST 


Sections  I,  II  and  III.  —  Texts  discussed  by  the  Commission  of  Enquiry 
on  Freedom  of  Communications  and  Transit. 

Section  IV.  —  Text  prepared  by  the  Commission  of  Enquiry  and 
submitted  to  the  General  Conference  on  Communications  and 
Transit  (Green  Book),  with  attached  Report. 

Sections  V  and  VI.       Texts  discussed  at  the  Barcelona  Conference. 

Section  VII.  —  Text  of  the  Convention  and  Statute  on  the  Regime  ot 
Navigable  Waterways  of  International  Concern  adopted  by  the 
Conference. 

Section  VIII.  —  Text  of  the  Additional  Protocol  to  the  Convention  on 
the  Regime  of  Navigable  Waterways  of  International  Concern. 

Section  IX.  —  Text  of  Draft  Convention  on  the  Right  to  a  Flag  ot 
States  not  possessing  a  Sea-Coast. 

Section  X.  —  Final  text  of  the  Declaration  recognising  the  Right  to 
a  Flag  of  States  having  no  Sea-Coast. 


COMMISSION 
OF  ENQUIRY 

ON 

FREEDOM  OF  COMMUNICATION 
AND  TRANSIT 

Secretariat. 


SECTION   I 


DRAFT  CONVENTION  ON  NAVIGABLE  WATERWAYS 
OF  INTERNATIONAL  CONCERN 

{Text  based  on  notes  of  the  deliberations  of  the  Commission  on  the  International  Regime 
of  Ports,  Waterways  and  Railways  of  the  Peace  Conference  and  submitted  for  infor- 
mation by  the  Secretariat.) 

(October  1919.) 


I 
Navigable  Waterways  of  International  Concern. 

Article  1 

The  following  are  declared  to  be  waterways  of  international  concern  and  subject 
as  such  to  the  provisions  of  the  following  articles,  viz  : 


(1)  All  parts  of  waterways  or  river  sys- 
tems which  naturally  provide  several 
States  with  an  outlet  to  the  sea,  with 
or   without  transhipment... 


(1)  All  navigable  parts,  that  is  to  say 
which  naturally  provide  an  outlet  to  the 
sea  with  or  without  transhipment,  of 
waterways  or  river  systems  which  pro- 
vide several  States  with  an  outlet  to  the 
sea;... 


together  with  lateral  canals  and  channels  built  [either]  (1)  to  duplicate  or  improve 
sections  of  such  waterways  or  river  systems  which  are  naturally  navigable  [or  to 
connect  two  sections  of  the  8ame  river  which  are  naturally  navigable]. 

(2)  Waterways,  canals,  or  parts  of  waterways  and  canals  described  as  such  in  any 
international  agreements  or  treaties  of  which  the  interested  riparian  States  are  Con- 
tracting Parties. 


II 

Freedom  of  Navigation. 

Article  2 

In  the  exercise  of  navigation,  the  nationals,  property  and  flags  of  all  nations  shall 
be  treated  in  every  respect  with  perfect  equality,  no  distinction  being  made  between 
nationals,  property  and  flags  of  riparian  and  non- riparian  States,  and  no  exclusive  rights 
of  navigation  being  granted  to  companies  or  to  private  individuals.  No  restrictions 
shall  be  placed  on  the  free  movement  of  persons  and  vessels  other  than  those  arising 
under  police,  customs,  medical,  emigration  and  immigration  regulations,  and  those 
governing  the  import  and  export  of  prohibited  goods.  Such  regulations  must  be 
reasonable  and  uniform  and  must  not  impede  traffic  unnecessarily. 


(1)  Phrases  inserted  between  brackets  []  are  either  those  with  regard  to  which  differences  of 
opinion  arose  at  meetings  of  the  Commission  on  the  International  Regime  of  Ports,  Waterways  and 
Railways,  or  those  which  were  not  included  in  texts  officially  submitted  to  the  Commission. 
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Article  3 

All  riparian  States  shall  be  entitled  to  prohibit  foreign  ships  from  carrying  passen- 
gers and  goods  by  regular  services  between  their  ports  [with  the  exception  of  cases 
where  this  right  of  transport  has  already  been  established  by  a  convention  or  by 

custom]. 

No  riparian  States  refusing  to  foreign  vessels  the  right  to  carry  passengers  and 
goods  by  regular  services  between  their  ports  may  enjoy  this  same  right  between  the 
ports  of  the  other  High  Contracting  Parties  on  any  navigable  waterway  declared  to 
be  of  international  concern. 

Ill 
Tolls  and  Dues. 

Article  4 

[Where  such  charges  are  not  precluded  by  any  existing  conventions]  tolls  varying 
on  different  sections  of  a  navigable  waterway  may  be  levied  on  vessels  using  such 
navigable  channel  or  its  approaches.  They  are  intended  solely  to  cover  equitably 
the  cost  of  maintaining  in  a  navigable  condition,  or  of  improving,  the  navigable 
waterway  and  its  approaches,  or  to  meet  expenditure  incurred  in  the  interests  of 
navigation.!  The  scale  thereof  shall  be  calculated  in  proportion  to  such  expenses, 
and  the  schedules  posted  up  in  the  ports.  Such  tolls  and  dues  shall  be  levied  in  such 
a  manner  as  to  render  any  detailed  examination  of  cargo  unnecessary,  except  in  cases 
of  suspected  fraud  or  contravention. 

Article  5 

The  transit  of  vessels,  passengers  and  goods  on  the  navigable  waterways  referred 
to  in  Article  1  shall  be  effected  subject  to  the  conditions  fixed  by  the  Convention 
relating  to  freedom  of  transit. 

When  the  two  banks  of  a  waterway  of  international  concern  form  part  of  the  same 
State,  goods  in  transit  can  be  placed  under  seal  or  in  the  charge  of  Customs  agents. 
In  cases  where  the  waterway  forms  a  frontier  line,  goods  and  passengers  in  transit 
shall  be  exempt  from  all  customs  formalities;  the  loading  and  discharge  of  goods, 
and  the  embarkation  and  disembarkation  of  passengers,  shall  only  take  place  in  the 
ports  named  by  the  riparian  State. 

Article  6 

No  tolls  or  dues  of  any  kind  other  than  those  provided  for  in  the  present  regula- 
tions shall  be  levied  anywhere  throughout  the  course  of  navigable  waterways  of  inter- 
national concern  or  at  their  outlets. 

Nothing  contained  in  this  provision  shall  prevent  the  fixing  by  the  riparian  Stales 
of  customs  and  local  octroi  dues  or  taxes  on  consumable  commodities,  or  the  creation 
of  uniform  and  reasonable  tolls  levied  in  the  ports  according  to  public  tariffs,  for  the 
use  of  cranes,  elevators,  quays,  warehouses,  etc. 


IV 

Works. 

Article  7 

In  default  of  any  special  organisation  for  carrying  out  the  works  connected  with 
the  upkeep  and  improvement  of  the  portion  of  a  navigable  system  declared  to  be 
of  international  concern,   each  riparian  State  shall  be  obliged  to  take,   as  far  as 
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expedient,  all  necessary  measures  with  a  view  to  removing  any  obstacle  or  danger  to  navi- 
gation and  to  ensuring  the  maintenance  of  good  conditions  of  navigation. 

Should  any  State  neglect  to  comply  with  this  stipulation  any  riparian  State,  or  any 
State  represented  on  the  International  Commission  referred  to  in  Article  11,  if  any, 
may  appeal  to  the  Court  instituted  for  the  purpose  in  connection  with  the  League 
of  Nations. 

Article  8 

The  same  procedure  shall  be  adopted  in  the  case  of  a  riparian  State  undertaking 
any  works  capable  of  hindering  navigation  over  any  section  declared  to  be  of  inter- 
national concern.  The  Court  mentioned  in  the  preceding  article  shall  be  entitled  to 
demand  the  suspension  or  abolition  of  the  said  works,  making  due  allowance  in  its 
decisions  for  all  rights  in  connection  with  irrigation,  water-power,  fisheries,  and  other 
national  interests  (which,  in  the  event  of  agreement  being  arrived  at  by  all  the  riparian 
States  on  the  subject,  shall  be  given  priority  over  the  requirements  of  navigation). 

Appeal  to  the  Court  of  the  League  of  Nations  shall  not  be  suspensive. 

Article  (9) 

[All  riparian  States  shall  grant  the  necessary  facilities  for  the  execution  by  the 
competent  authority  of  works  of  every  description  connected  with  a  navigable  water- 
way of  international  concern  and  approved  by  the  International  Commission,  if  any, 
for  the  said  waterway.] 

V 
Administration  of  Navigable  Vaterways  declared  to  be  of  International  Concern. 

Article  10  [9] 

Subject  to  any  stipulations  to  the  contrary  included  in  treaties  or  agreements  of 
which  all  the  riparian  States  concerned  are  Contracting  Parties,  the  administration  of 
a  navigable  waterway  of  international  concern  shall  be  entrusted  to  the  riparian 
States  concerned. 

Article  11  [10] 

In  the  event  of  the  administration  of  a  navigable  waterway  of  international  concer 
being  entrusted  to  an  International  Commission  in  virtue  of  special  agreements  or 
treaties,  such  Commission  shall  be  subject  to  the  authority  of  the  League  of  Nations, 
to  which  it  shall  make  an  annual  report. 

Article  12  [11] 

The  International  Commissions  referred  to  in  the  spreceding  article  shall  posses 
the  following  powers  : 

(1)  That  of  settling  and  causing  to  be  carried  out  the  works  indispensable  to  the 
improvement  and  development  of  the  navigability  of  the  waterway  and  the  upkeep 
thereof  in  cases  in  which  such  works  have  not  been  executed  by  the  riparian  States 
themselves; 

(2)  That  of  fixing  and  levying  tolls  and  dues; 

(3)  That  of  drawing  up  river  police  regulations,  which,  as  far  as  circumstances  may 
permit,  shall  be  uniform  throughout  the  course  of  the  navigable  waterway; 

(4)  That  of  superintending  the  strict  observance  of  the  regulations; 

(5)  That  of  nominating  the  Inspector-in-Chief  of  Navigation,  who  shall  exercise 
authority  on  behalf  of  the  Commission  over  the  whole  course  of  the  navigable  waterway 
and  over  vessels  of  all  nations; 

(6)  That  of  sanctioning  the  appointment  of  local  inspectors  of  navigation  nomi- 
nated by  the  riparian  States. 
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Article  13  (12] 

In  the  event  of  an  International  Commission  existing,  and  of  no  provision  to  the 
contrary  appearing  in  any  special  Convention,  each  riparian  State  shall  be  entitled 
to  carry  out  itself  any  works  which  it  may  consider  necessary  on  sections  of  the  water- 
way of  international  concern  over  which  it  exercises  sovereignty,  with  a  view  of 
ensuring  the  upkeep  of,  and  effecting  improvements  in,  river  traffic.  Except  however 
with  regard  to  facilities  in  local  ports,  no  additions  shall  be  made  to  existing  tolls 
and  dues  fixed  bv  reason  of  such  works  unless  previously  approved  by  the  Commission. 


VI 
Navigation  Police 

Article  14  [13] 

Riparian  States  shall  retain  their  right  of  sovereignty  over  those  parts  of  a  navig- 
able waterway  which  flow  through  their  territory,  the  sole  restrictions  being  those 
arising  out  of  the  present  regulations. 

Should  an  International  Commission  exist,  they  shall  have  power  to  appoint 
local  Navigation  Inspectors  for  the  sections  of  the  navigable  waterway  within  their 
territory  and  shall  cause  the  police  regulations  drawn  up  by  such  Commission  to  be 
carried  out. 

Article  15  [14] 

Should  an  International  Commission  exist,  all  offences  against  the  navigation 
regulations  enacted  by  it  shall  be  judged  in  the  first  instance  or  finally  according  to 
the  amount  of  the  fine  fixed  by  such  regulations  by  the  local  Inspectors  of  Navigation. 
When  an  appeal  is  allowed,  it  shall  be  brought  before  the  proper  Tribunal  of  the  ripa- 
rian State  in  question.  In  that  event  each  riparian  State  undertakes  to  submit  regu- 
lations fixing  uniform  penalties  and  nominating  the  Appeal  Tribunals  which  shall 
deal  with  all  offences  committed  within  their  jurisdiction.  Under  these  regulations 
all  such  offences  shall  be  deemed  to  have  been  committed  within  the  territory  where 
the  offender  shall  be  for  the  time  being. 

Article  16  [15] 

Disputes  of  a  civil  or  commercial  nature  which  may  arise  in  connection  with  navi- 
gation shall  at  the  choice  of  the  plaintiff  be  brought  either  before  the  court  of  the 
defendant's  place  of  domicile,  or  before  that  of  the  home  port  of  the  vessel,  or  before 
the  court  of  the  district  in  which  the  occurrence  giving  rise  to  the  dispute  shall  have 
taken  place.  The  dispute  shall  be  judged  according  to  the  national  law  of  the  court 
chosen  and  the  procedure  shall  be  that  applicable  under  such  law. 


VII 
Application  of  the  present  Convention. 

Article  17  [16] 

Disputes  arising  between  riparian  or  non-riparian  States  respecting  the  application 
of  this  Convention  shall  in  the  first  instance  be  brought  before  the  International 
Commission,  if  any.  Should  no  such  International  Commission  exist  or  should  the 
findings  of  such  Commission  not  be  accepted  by  one  of  the  States  concerned,  any 
such  State  may  appeal  to  the  Court  instituted  for  this  purpose  in  connection  with 
the  League  of  Nations. 
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Article  18  [17] 

Any  State  refusing  to  comply  with  the  findings  of  the  Court  instituted  by  the 
League  of  Nations  shall  cease  to  benefit  by  the  provisions  of  the  present  Convention 
or  of  the  Conventions  respecting  freedom  of  transit  and  ports  of  international  concern. 

Article  19  [18] 

The  rights  and  obligations  of  neutrals  or  belligerents  in  time  of  war  shall  in  no 
wise  be  affected  by  the  provisions  of  the  present  Convention. 


Article  20  [19] 

[The  provisions  of  the  present  Convention  shall  not  be  interpreted  as  in  any  way 
restricting  any  existing  international  rights  whatsoever.] 


COMMISSION 
OF  ENQUIRY 

ON 

FREEDOM  OF  COMMUNICATIONS 
AND   TRANSIT 

Secretariat.  SECTION      II 

DRAFT  CONVENTION  ON  THE  INTERNATIONAL  REGIME 
OF  NAVIGABLE  WATERWAYS 

(Presented  for  information  by  the  Secretary- General  for  discussion  in  second  reading.) 

(February  21st,  1920.) 


Preamble. 


The  Higli  Contracting  Parties,  being  desirous  of  applying  to  the  waterways  subject 
to  their  sovereignty  or  placed  under  their  control  the  principle  of  freedom  of  commu- 
nications, in  conformity  with  Article  23  (e)  of  the  Covenant  of  the  League  of  Nations, 
and  having  therefore  agreed  to  grant  to  the  flags  of  all  the  Contracting  Powers,  on 
the  said  waterways,  the  free  exercise  of  navigation  on  a  footing  of  perfect  equality, 
with  the  exception  however  of  petit  cabotage  as  to  which  they  reserve  to  themselves 
the  right  of  granting  privileges  in  favour  of  their  own  flag  [or  in  any  other  manner], 
do  lay  down  the  provisions  following  concerning  the  regime  of  such  of  these  waterways 
as  are  considered  to  be  of  international  concern. 


I 
Waterways  of  International  Concern. 

Article  1 

The  following  are  declared  to  be  of  international  concern  and  subject  to  the  pro- 
visions of  the  following  articles,  viz  : — 

1)  All  naturally  navigable  parts  of  watercourses  (whether  main  streams  or  tribu- 
taries) which  naturally  provide  more  than  one  State  with  access  to  the  sea,  with  or 
without  transhipment  from  one  vessel  to  another,  together  with  all  lateral  canals  and 
channels  constructed  in  order  to  duplicate  such  sections  of  watercourses  by  remedying 
their  defects,  or  to  improve  them. 

2)  Watercourses,  canals  and  parts  of  watercourses  and  other  navigable  waterways 
declared  to  be  of  international  concern  or  to  be  placed  under  the  regime  defined  by 
the  present  convention,  in  international  agreements  or  treaties  to  which  the  interested 
riparian  States  are  contracting  parties. 

A  continuous  network  of  parts  of  watercourses,  channels  or  lateral  canals  which 
are  deemed  of  international  concern,  shall  be  considered  as  forming  a  river-system 
of  international  concern. 

II 
Freedom  of  Navigation. 

Article  2 

Subject  to  the  provisions  contained  in  Article  4,  each  of  the  High  Contracting 
Parties  shall  grant,  on  those  parts  of  waterways  specified  above  which  may  be  placep 
under  its  sovereignty  or  control,  free  exercise  of  navigation  to  the  vessels  flying  the 
flag  of  any  one  of  the  other  Contracting  Parties. 
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Article  3 


In  the  exercise  of  such  navigation,  and  subject  to  the  said  provisions,  the  subjects, 
property  and  flags  of  all  the  Contracting  Parties  shall  be  treated  in  every  respect  on 
the  basis  of  absolute  equality,  no  distinction  being  made  between  the  subjects,  property 
and  flags  of  the  various  riparian  States,  including  the  riparian  State  under  whose 
sovereignty  or  control  the  part  of  a  waterway  in  question  may  be  placed,  or  between 
the  subjects,  property  and  flags  of  riparian  and  non-riparian  States;  it  being  under- 
stood that  consequently  no  exclusive  rights  of  navigation  shall  be  granted  on  such 
waterways  to  companies  or  to  private  individuals,  and  that  in  so  far  as  concerns  the 
application  of  the  present  article  the  High  Contracting  Parties  shall  recognise  the 
flag  of  vessels  or  boats  belonging  to  any  contracting  party  not  possessing  a  sea-coast, 
when  they  are  registered  in  the  one  place  situated  in  its  territory  selected  to  take 
the  place  of  the  port  of  registration  for  such  vessels  and  boats. 

Article  4 

Each  of  the  High  Contracting  Parties  reserves  to  itself  the  right  of  disposing, 
in  favour  of  its  own  flag  [or  in  any  other  manner]  of  the  right  of  free  exercise  of  navi- 
gation between  its  own  ports;  nevertheless,  upon  the  river  systems  specified  in  Article  1 
which  have  been  or  may  be  the  subjects  of  special  international  treaties  or  agreements 
concerning  navigation,  to  which  Powers  other  than  the  riparian  Powers  of  the  inter- 
national river  system  have  been  or  may  be  contracting  parties,  such  reservation  may 
only  be  exercised  if  it  has  been  or  is  in  future  to  be  explicitly  sanctioned  in  the  Navi- 
gation Act  of  the  river-system  in  question. 

Article  5 

High  Contracting  Parties  who  are  co-riparian  States  of  any  given  river  system  of 
international  concern  reserve  to  themselves  the  right  of  refusing,  by  common  consent, 
the  free  exercise  of  navigation  between  the  ports  of  the  said  river  system  to  the  flags 
of  any  or  all  of  the  non-riparian  contracting  parties;  nevertheless,  this  provision  does 
not  apply  to  those  river  systems  specified  in  Article  1  which  have  been  or  may  be  the 
subject  of  special  international  treaties  or  agreements  concerning  navigation  to 
which  Powers  other  than  the  riparian  Powers  of  the  international  river  system  have 
been  or  may  be  contracting  parties. 

Article  6 

On  the  waterways  provided  for  in  Article  1  and  placed  under  its  sovereignty  or 
control,  each  of  the  High  Contracting  Parties  will  maintain  all  existing  rights  of 
issuing  regulations  and  of  taking  the  necessary  measures  for  the  general  policing 
of  the  country  by  the  application  of  laws  and  regulations  with  regard  to  customs, 
sanitation,  emigration,  immigration  and  the  import  and  export  of  prohibited  goods; 
it  being  understood  that  these  regulations  and  measures,  which  shall  be  reasonable 
and  shall  be  applied  with  perfect  equality  to  the  subjects,  property  and  flags  of  every 
one  of  the  Contracting  Parties,  including  the  Contracting  Party  by  which  they  are 
issued,  must  not  unduly  hamper  the  free  exercise  of  navigation. 


Ill 
Dues  and  Charges. 

Article  7 

No  dues  of  any  kind  based  solely  on  the  fact  of  navigation  shall  be  levied  anywhere 
throughout  the  course  of  navigable  waterways  of  international  concern,  or  at  their 
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outlets;  dues  can  only  be  levied  on  the  vessels  or  boats  using  the  waterway  if  they 
are  in  the  nature  of  payments  for  services  rendered  and  intended  solely  to  cover 
equitably  the  cost  of  maintaining  the  waterway  in  a  navigable  condition,  or  of  improv- 
ing it  and  the  approaches  to  it,  or  to  meet  expenditure  incurred  in  the  interests  of 
navigation.  The  tariffs  shall  be  calculated  in  proportion  to  such  expenses,  and  the 
schedules  posted  up  in  the  ports.  These  dues  shall  be  levied  in  such  a  manner  as  to 
render  unnecessary  any  detailed  examination  of  cargo,  except  in  cases  of  suspected 
fraud  or  contravention,  and  to  facilitate  international  traffic  as  far  as  possible,  both 
as  regards  their  amount  and  the  manner  in  which  they  are  applied. 


IV 
Transit.  —  Imports.  —  Exports.  —  Ports. 

Article  8 

The  transit  of  vessels,  boats,  passengers  and  goods  on  waterways  of  international 
concern  shall  be  effected  under  the  conditions  fixed  by  the  Convention  on  Freedom 
of  Transit,  with  the  following  additional  provisions  : 

When  the  two  banks  of  a  waterway  of  international  concern  form  part  of  the  same 
State,  no  customs  formalities  may  be  imposed  on  goods  in  transit,  with  the  exception 
that  they  may  be  placed  under  seal  or  in  the  charge  of  a  customs  agent.  When  a 
waterway  of  international  concern  constitutes  the  frontier  between  ^wo  States,  pas- 
sengers and  goods  in  transit  shall  be  exempt  from  all  customs  formalities,  except  in 
cases  where  there  are  good  reasons  for  the  maintenance  of  formalities  already  in  force, 
provided  they  do  not  interfere  with  navigation. 

Article  9 

Subject  to  the  provisions  contained  in  Article  4,  the  subjects,  property  and  flags 
of  each  of  the  High  Contracting  Parties  shall,  in  all  the  ports  situated  on  a  waterway 
of  international  concern,  enjoy  equality  of  treatment,  in  all  respects,  with  that  accorded 
to  the  subjects,  property  and  flags  of  the  riparian  State  under  whose  sovereignty 
or  control  the  port  is  placed.  In  particular,  and  subject  to  the  same  reservation, 
the  vessels  of  the  said  Contracting  Parties  shall  be  entitled  to  transport  goods  of  any 
description  and  passengers  to  or  from  any  ports  situated  on  a  waterway  of  international 
concern  to  which  national  vessels  have  access,  in  conditions  which  shall  not  be  more 
onerous  than  those  applied  in  the  case  of  national  vessels;  they  shall  be  treated  on  a 
footing  of  equality  with  national  vessels,  as  regards  port  and  wharf  facilities  and  charges 
of  every  description,  including  facilities  for  stationing,  loading  and  unloading,  and  for 
tonnage,  harbour,  pilotage,  lighthouse,  quarantine  and  all  analogous  dues  and  charges 
of  whatsoever  nature,  levied  in  the  name  or  for  the  profit  of  the  Government,  public 
functionaries,  private  individuals,  corporations  or  establishments  of  every  kind.  All 
customs  and  local  octroi  dues  or  taxes  on  consumable  commodities  levied  on  imports 
and  exports  through  the  said  ports  must  be  uniform,  irrespective  of  whether  the 
vessel  carrying  or  to  carry  the  goods  flies  the  flag  of  the  national  State  or  that  of 
any  one  of  the  Contracting  Parties.  All  those  facilities  which  would  be  granted  by 
the  High  Contracting  Parties  on  other  land  or  water  routes  or  in  maritime  ports  for 
the  import  or  export  of  goods  shall  be  likewise  accorded  to  their  import  and  export 
on  the  waterway  of  international  concern. 


V 
Works. 

Article  10 

The  High  Contracting  Parties  recognise  that,  in  default  of  any  special  organisation 
for  carrying  out  the  works  connected  with  the  upkeep  and  improvement  of  a  waterway 
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of  International  concern,  each  riparian  State  of  a  river  system  of  international  concern 
has  the  right  of  requiring  that,  failing  unanimity  between  all  the  co- riparian  States  as 
to  expressly  giving  priority  to  the  interests  of  irrigation,  water-power,  fisheries  and 
other  national  interests,  over  those  of  navigation,  none  of  the  said  riparian  States  shall 
undertake  any  works  liable  to  hinder  navigation,  but  that  every  riparian  State  shall 
take  the  necessary  measures  to  remove  any  obstruction  or  danger  to  navigation,  to 
ensure  the  maintenance  of  good  conditions  of  navigation,  and  carry  out  or  cause  to 
be  carried  out  on  its  territory  any  ordinary  works  for  the  improvement  of  the  river 
system,  subject  to  a  proportional  distribution  of  expenses  based  on  the  varying  degrees 
of  interest  in  such  works. 

Each  of  the  Contracting  Parties  signatory  to  the  present  convention  is  deemed 
to  have  the  same  right  with  regard  to  all  the  riparian  States  of  a  river  system  of  inter- 
national concern  which  has  been  or  may  be  the  subject  of  special  treaties  or  agreements 
concerning  navigation,  to  which  Powers  other  than  the  riparian  Powers  of  the  river 
system  in  question  have  been  or  may  be  Contracting  Parties.  In  such  a  case  the 
interests  of  navigation  shall  be  reconciled  as  far  as  possible  with  those  of  irrigation, 
water-power,  fisheries,  and  with  other  national  interests. 


VI 
Administration. 

Article  11 

Subject  to  any  stipulations  to  the  contrary  in  special  agreements  or  treaties, 
the  administration  of  waterways  of  international  concern  will  be  carried  on  by  each 
one  of  the  riparian  States  under  whose  sovereignty  or  control  the  waterway  is  placed, 
and  as  far  as  that  sovereignty  and  that  control  extend.  In  particular,  each  of  the 
said  riparian  States  is  both  entitled  and  bound  within  the  above  limits  to  draw  up 
regulations  for  the  navigation  of  the  waterway,  and  to  superintend  their  application; 
such  regulations  to  be  established  and  applied  in  a  manner  to  facilitate  the  free  exer- 
cise of  navigation,  in  the  conditions  provided  for  in  the  present  convention;  in  parti- 
cular the  method  of  procedure  for  instituting  proceedings,  prosecutions  and  different 
measures  against  acts  committed  to  the  prejudice  of  navigation  shall  be  as  prompt 
as  possible. 

Moreover,  the  great  desirability  in  nearly  all  cases  of  an  understanding  between 
riparian  States  of  the  same  international  waterway,  for  its  joint  administration,  is  recog- 
nised by  the  High  Contracting  Parties,  particularly  when  a  waterway  of  international 
concern  forms  the  boundary  between  two  States;  the  desirability  is  similarly  recognised 
of  as  great  a  degree  of  uniformity  in  the  navigation  regulations  throughout  the  course 
of  one  and  the  same  waterway,  as  is  compatible  with  local  technical  conditions. 

Article  12 

In  the  event  of  the  administration  of  a  waterway  of  international  concern  being 
entrusted,  by  virtue  of  one  of  the  special  agreements  or  treaties  referred  to  in  the 
preceding  article,  to  an  international  commission  composed  of  representatives  of 
States  other  than  the  actual  riparian  States  concerned,  such  a  commission  shall  come 
under  the  category  of  the  organisations  provided  for  in  Article  24  of  the  Covenant  of 
the  League  of  Nations.  It  shall  take  into  consideration  solely  the  interests  of 
navigation,  and,  subject  to  the  stipulations  contained  in  Article  10,  shall  exercise  the 
following  powers  : 

1)  It  shall  draw  up  regulations  for  navigation  which,  as  far  as  circumstances  may 
permit,  shall  be  uniform  throughout  the  course  of  the  waterway  of  international 
concern,  and  shall  superintend  their  application; 

2)  It  shall  inspect  or  cause  to  be  inspected,  periodically,  the  whole  course  of  the 
waterway,  and  shall  inform  the  riparian  States  of  any  action  which  may  be  advisable 
for  the  upkeep  of  the  works  and  the  maintenance  of  good  navigation  conditions; 
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3)  It  shall  be  furnished  by  all  the  riparian  States  with  official  reports  of  all  schemes 
for  the  improvement  of  the  waterway,  and  shall  express  an  opinion  concerning  them; 

4)  It  shall  be  entitled  to  approve  and  standardise  the  method  of  levying  dues  and 
charges  authorised  by  the  provisions  of  Article  7  of  the  present  convention; 

5)  It  will  address  to  the  League  of  Nations  an  annual  report  on  its  labours. 


VII 
Miscellaneous  Provisions. 

Article  13 

The  stipulations  contained  in  the  present  convention  shall  be  valid  in  time  of  war 
in  the  greatest  measure  compatible  with  the  rights  and  obligations  of  belligerents  and 
neutrals. 

Article  14 

It  must  be  understood  that  subject  to  any  stipulation  to  the  contrary  contained  in 
a  special  treaty  or  agreement  concerning  any  given  waterway,  the  navigation  of  vessels 
of  war,  or  of  those  connected  with  the  policing  or  administration  of  the  river,  or  in 
general  with  the  exercise  of  any  public  authority  in  the  name  of  a  sovereign  State, 
is  in  no  way  affected  by  the  present  convention. 

Article  15 

Each  of  the  High  Contracting  Parties  undertakes  not  to  conclude  with  a  State 
which  does  not  adhere  to  the  present  convention,  any  agreement  concerning  navigation 
on  any  of  the  waterways  specified  in  Article  1,  by  which  that  State,  or  itself,  would 
receive  benefits  not  extended  to  all  the  other  High  Contracting  Parties,  in  the  conditions 
provided  for  in  the  present  convention. 

Article  16 

The  present  Convention  must  not  be  understood  to  imply  in  any  way,  on  the  one 
hand,  the  withdrawal  of  still  greater  facilities  granted  for  the  free  exercise  of  navigation, 
on  any  waterway  of  international  concern,  conditional  on  their  being  compatible 
with  the  principle  of  equality  between  the  subjects,  property  and  flags  of  all  the  Con- 
tracting Parties,  as  defined  in  and  applied  to  the  present  Convention;  or,  on  the  other 
hand,  the  prohibition  of  the  granting  of  such  further  privileges  in  the  future. 

Article  17 

All  disputes  as  to  the  interpretation  and  application  of  the  present  Convention 
shall,  failing  any  special  agreement  for  the  establishment  of  a  particular  method  for 
settling  such  disputes  between  the  States  signing  such  agreement,  and  failing  also  a 
direct  understanding  between  the  parties  concerned,  be  brought  in  the  first  place 
before  the  International  Commissions  referred  to  in  Article  12,  if  one  exists  for  the 
waterway  in  question.  Should  no  such  International  Commission  exist,  or  should 
its  decisions  prove  inacceptable  to  any  one  of  the' States,  any  interested  State  may  lay 
the  case  before  the  Permanent  Communications  and  Transit  Committee,  and  may 
should  occasion  arise  appeal  to  the  Permanent  Court  of  International  Justice,  under 
the  procedure  laid  down  in  the  resolution  of  the  Assembly  of  the  League  of  Nations, 
under  date...,  and  in  the  Scheme  for  the  Organisation  of  the  General  Conference  and 
of  the  Permanent  Communications  and  Transit  Committee,  under  date... 

All  disputes  as  to  the  carrying  out  of  works  detrimental  to  navigation  shall  be  dealt 
with  with  the  utmost  promptitude,  the  Permanent  Communications  and  Transit  Com- 
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mittee  and  the  Permanent  Court  of  International  Justice  having  the  power,  without 
prejudicing  the  final  opinion  and  verdict  on  the  basic  cause  of  dispute,  of  pronoun- 
cing a  provisional  judgment,  to  the  extent  of  prescribing  the  suspension  or  immediate 
stoppage  of  the  work  in  question. 

Article  18 

Should  any  one  of  the  High  Contracting  Parties  fail  to  comply  with  the  findings 
of  the  Permanent  Communications  and  Transit  Committee,  or,  if  appeal  has  been  made 
to  the  Permanent  Court  of  International  Justice,  with  the  verdict  of  that  body,  the 
other  High  Contracting  Parties  may  take  any  action  considered  applicable  by  the 
opinion  of  the  Committee  or  the  verdict  of  the  Court. 


VIII 
Provisions  for  Ratification,  Dates  of  coming  into  force,  Denunciation. 


COMMISSION 

OF  ENQUIRY 

ON 

FREEDOM  OF   COMMOTIONS 
AND   TRANSIT 

Secretarial. 


SECTION   III 


DRAFT  CONVENTION  ON  THE  INTERNATIONAL  REGIME 
OF  NAV1GARLE  WATERWAYS 

(Presented  by  the  Secretary-  General  for  discussion  in  third  reading.) 

(March  25th,  1920.) 


The  General  Communications  and  Transit  Conference  of  the  League  of  Nations, 

Called  together  at...  by... 

After  having  decided  to  adopt  various  proposals  relating  to  the  international  regime 
of  navigable  waterways,  the  second  item  on  the  agenda  at  the  meeting  of  the  Confe- 
rence held  at...  and... 

After  having  decided  that  these  proposals  should  be  drawn  up  in  the  form  of  a 
draft    international  Convention, 

Adopts  the  draft  convention  to  be  ratified  hereafter  by  the  Members  of  the  League 
of  Nations,  as  also  by  any  other  Powers  to  whom  it  may  have  been  communicated 
by  the  Council  of  the  League  of  Nations;  those  among  the  said  Members  and  Powers 
who  ratify  the  present  document  being  known  hereafter  as  High  Contracting  Parties. 

Preamble 

The  High  Contracting  Parties,  being  desirous  of  applying  to  the  waterways  placed 
under  their  sovereignty  or  authority  the  principle  of  freedom  of  communications,  in 
conformity  with  Article  23  (e)  of  the  Covenant  of  the  League  of  Nations,  do  lay  down 
the  provisions  of  the  present  Convention  concerning  the  regime  of  those  waterways 
specified  as  being  international  in  Article  1  below. 

They  further,  as  to  waterways  not  specified  as  international,  declare  their  intention 
of  being  inspired  by  the  same  principle,  by  applying  to  them  notably  a  regime  abso- 
lutely free  from  discrimination  between  the  High  Contracting  Parties  on  account 
of  their  flag;  it  being  nevertheless  understood  that  this  declaration  does  not  detract 
from  their  right  on  these  waterways  either  on  the  one  hand  of  reserving  to  their  national 
or  any  other  flag  the  practice  of  local  transportation  of  passengers  and  goods  between 
national  ports,  as  also  towage,  or  on  the  other  hand  of  reserving,  by  particular  agree- 
ments, the  local  transportation  of  passengers  and  goods  between  national  and  foreign 
ports  situated  on  the  same  river  system,  for  the  benefit  either  of  the  flags  of  the  riparian 
States  of  that  system  collectively,  or  of  the  flags  of  certain  of  their  number,  and  is  not 
to  be  interpreted  as  implying  in  any  way,  on  the  one  hand  the  withdrawal  of  any  still 
greater  facilities  for  the  free  exercise  of  navigation  on  the  said  waterways,  which  may 
be  in  force  at  the  time,  conditional  on  their  being  compatible  with  the  principle  of 
equality  of  flag  as  thus  interpreted;  nor  on  the  other  hand  the  prohibition  of  the 
granting  of  such  further  privileges  in  the  future. 

Article  1 

In  applying  the  present  convention,  the  following  are  declared  to  be  "international 
wa  erways"  : 

1)  All  parts  which  are  accessible  naturally  from  the  sea,  with  or  without  tranship- 
ment from  one  vessel  to  another,  of  a  waterway  (whether  the  main  stream  or  a  tributary) 
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which  in  its  course,  naturally  accessible  from  the  sea,  divides  or  crosses  different  States, 
as  also  all  waterways  which  being  accessible  naturally  from  the  sea  connect  such 
waterways  with  the  sea.  All  lateral  canals  constructed  in  order  to  remedy  the  defects 
of  the  said  waterways  and  parts  of  waterways  shall  be  assimilated  to  the  waterways 
and  parts  of  waterways  thus  defined ; 

2)  Watercourses,  canals  or  parts  of  watercourses  or  of  canals  and  navigable 
waterways  assimilated  thereto,  expressly  declared  as  being  placed  under  the  regime 
defined  by  the  present  convention,  in  agreements,  treaties  or  special  acts,  with  the 
consent,  in  particular,  of  the  State  or  States  under  whose  sovereignty  or  authority 
the  watercourses,  canals,  parts  of  watercourses  or  canals  or  navigable  waterways  in 
question  are  placed. 

Article  2 

Subject  to  the  provisions  contained  in  Articles...,  each  of  the  High  Contracting 
Parties  shall  grant  free  exercise  of  navigation  to  the  vessels  flying  the  flag  of  any  one 
of  the  other  High  Contracting  Parties,  on  these  parts  of  waterways  specified  above 
which  may  be  placed  under  its  sovereignty  or  control. 

Article  3 

In  the  exercise  of  such  navigation,  and  subject  to  the  said  provisions,  the  subjects, 
property  and  flags  of  all  the  Contracting  Parties  shall  be  treated  in  every  respect  on 
the  basis  of  absolute  equality,  no  distinction  being  made  between  the  subjects,  pro- 
perty and  flags  of  the  various  riparian  States,  including  the  riparian  State  under  whose 
sovereignty  or  authority  the  part  of  a  waterway  in  question  maybe  placed,  or  between 
the  subjects,  property  and  flags  of  riparian  and  non-riparian  States;  it  being  under- 
stood that  consequently  no  exclusive  rights  of  navigation  shall  be  granted  on  such 
waterways  to  companies  or  to  private  individuals,  and  that  in  so  far  as  concerns  the 
application  of  the  present  article  the  High  Contracting  Parties  shall  recognise  the 
maritime  flag  of  vessels  or  boats  belonging  to  any  Contracting  Party  not  possessing  a 
sea-coast,  when  they  are  registered  in  the  one  place  situated  in  its  territory  selected  as 
the  port  of  registration  for  such  vessels  and  boats. 

Article  4 

Nevertheless,  where  necessitated  by  the  existence  of  a  combination  of  exceptional 
economic,  technical  and  topographical  circumstances,  those  among  the  High  Con- 
tracting Parties  who  are  co-riparian  States  of  one  and  the  same  international  waterway 
may,  by  common  consent,  refuse  the  right  to  carry  out  local  transport  of  passengers 
and  goods,  between  the  ports  situated  on  this  waterway,  to  the  flags  of  any  or  all 
of  the  non-riparian  Contracting  Parties. 

Article  5 

On  the  waterways  provided  for  in  Article  1  and  placed  under  its  sovereignty  or 
authority,  each  of  the  High  Contracting  Parties  reserves  to  itself  all  existing  rights 
of  issuing  regulations  and  of  taking  the  necessary  measures  for  the  general  policing 
of  the  country  by  the  application  of  laws  and  regulations  with  regard  to  customs, 
sanitation,  emigration,  immigration  and  the  import  and  export  of  prohibited  goods, 
it  being  understood  that  these  regulations  and  measures,  which  shall  be  reasonable 
and  shall  be  applied  with  absolute  equality  to  the  subjects,  property  and  flags  of  every 
one  of  the  Contracting  Parties,  including  the  Contracting  Party  by  which  they  are 
issued,  must  not  unduly  impede  the  free  exercise  of  navigation. 

Article  6 

No  dues  of  any  kind  other  than  dues  in  the  nature  of  payment  for  services  ren- 
dered and  intended  solely  to  cover  equitably  the  cost  of  maintaining  the  waterway 

NAYltUHLE    WATERWAYS  2(i 


—    402    — 

in  a  navigable  condition,  or  of  improving  it  and  its  approaches,  or  to  meet  expenditure 
incurred  in  the  interests  of  navigation,  shall  be  levied  anywhere  throughout  the  course 
of  international  waterways  or  at  their  outlets.  The  tariffs  shall  be  calculated  in  pro- 
portion to  such  expenses,  and  the  schedules  posted  up  in  the  ports.  These  dues  shall 
be  levied  in  such  a  manner  as  to  render  unnecessary  any  detailed  examination  of 
cargo,  except  in  cases  of  suspected  fraud  or  contravention,  and  to  facilitate  interna- 
tional traffic  as  far  as  possible,  both  as  regards  their  amount  and  the  method  of  their 
application. 

Article  7 

The  transit  of  vessels,  passengers  and  goods  on  international  waterways  shall  be 
effected  under  the  conditions  fixed  by  the  convention  on  Freedom  of  Transit,  with 
the  following  additional  provisions  : 

When  the  two  banks  of  an  international  waterway  are  within  the  same  State, 
no  customs  formalities  may  be  imposed  on  goods  in  transit,  with  the  exception  that 
they  may  be  placed  under  seal  or  in  the  custody  of  a  customs  agent; 

When  an  international  waterway  constitutes  the  frontier  between  two  States, 
vessels,  passengers  and  goods  in  transit  shall  be  exempt  from  all  customs  forma- 
lities, except  where  for  valid  reasons  customs  formalities  may  be  carried  out  at  a  point 
in  the  part  of  the  river  which  forms  the  frontier,  but  such  formalities  must  not 
interfere  with  the  facilities  of  navigation. 

The  dues  provided  for  and  authorised  in  Article  3  of  the  Convention  on  Freedom 
of  Transit  shall  not  apply  to  the  transit  of  vessels,  passengers  and  goods  on  these 
international  waterways. 

Article  8 

The  subjects,  property  and  flags  of  all  the  Contracting  Parties  shall  enjoy  abso- 
lute freedom  in  using  the  ports  situated  on  an  international  waterway.  In  this  con- 
nection and  inall  respects  they  shall,  subject  to  the  stipulations  contained  in  Articles... 
be  treated  on  a  footing  of  absolute  equality,  no  distinction  whatever  being  made 
between  the  subjects,  property  and  flags  of  the  various  riparian  States,  including  the 
riparian  State  under  whose  sovereignty  or  authority  the  port  in  question  is  placed, 
or  between  the  subjects,  property  and  flags  of  riparian  as  opposed  to  non- riparian 
States. 

The  equipment  of  the  ports  situated  on  an  international  waterway,  and  the  faci- 
lities granted  to  navigation  in  those  ports,  shall  be  available  for  public  use  to  such 
reasonable  degree  as  corresponds  with  the  free  and  effective  exercise  of  navigation. 

AH  customs  and  local  octroi  dues  or  taxes  on  consumable  commodities  levied  on 
imports  and  exports  through  the  said  ports  must  be  uniform,  irrespective  of  whether 
the  vessel  carrying  or  to  carry  the  goods  flies  the  flag  of  the  national  State  or  that 
of  any  one  of  the  Contracting  Parties.  In  the  absence  of  some  unusual  cause  arising 
out  of  economic  needs,  which  would  reasonably  justify  an  exception  being  made, 
all  those  facilities  granted  by  the  High  Contracting  Parties  on  other  land  or  water 
routes  or  in  maritime  ports  for  the  import  or  export  of  goods  shall  be  likewise  accorded 
to  their  import  and  export  on  the  international  waterway. 


Article  9 

In  default  of  any  special  organisation  or'agreements  for  the  upkeep  and  improve- 
ment of  an  international  waterway,  each  of  the  riparian  States  is  bound  both  to 
abstain  from  any  action  likely  to  impede  navigation,  and  also  to  take  any  necessary 
measures  to  remove  obstructions  and  dangers  to  navigation,  and  to  carry  out,  or  cause 
to  be  carried  out  any  works  necessary  for  the  upkeep  of  the  waterway,  subject  to  an 
allocation  of  expenses  between  the  States  concerned,  proportionate  to  their  respective 
interest  in  the  said  works. 

Should  the  States  making  the  demand  offer  to  defray  the  expenses,  each  riparian 
State  is  likewise  bound,  in  the  same  conditions,  and  in  the  absence  of  valid  reason  to 
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the  contrary,  based  on  other  national  interests,  such  as  in  particular  the  maintenance 
of  the  ordinary  hydraulic  regime,  the  needs  of  irrigation  or  of  utilisation  of  hydraulic 
power,  to  carry  out  or  cause  to  be  carried  out  any  works  for  the  improvement  of  the 
waterway. 

The  stipulations  of  this  article  may  on  no  account  be  invoked  against  a  riparian 
State  which  can  prove  that  it  is  acting  or  has  acted  with  the  unanimous  consent  of 
all  the  States  riparians  of  the  international  waterway  or  represented  on  the  inter- 
national commission  for  that  waterway,  if  one  exists. 


Article  10 

Subject  to  any  stipulations  to  the  contrary  in  special  agreements  or  treaties,  the 
administration  of  international  waterways  will  be  carried  on  by  each  one  of  the  riparian 
States  under  whose  sovereignty  or  authority  the  waterway  is  placed,  and  as  far  as 
that  sovereignty  and  authority  extend.  In  particular,  each  of  the  said  riparian  States 
is  both  entitled  and  bound  within  the  above  limits  to  draw  up  a  scheme  for  the  regu- 
lation of  navigation  on  the  waterway,  and  to  superintend  its  application;  the  regu- 
lations to  be  established  and  applied  in  a  manner  to  facilitate  the  free  exercise  of  navi- 
gation, in  the  conditions  provided  for  in  the  present  convention  :  more  especially  the 
method  of  procedure  for  instituting  proceedings,  prosecutions  and  the  repression  of 
acts  committed  to  the  prejudice  of  navigation  shall  be  as  prompt  as  possible. 

Further,  the  great  desirability,  particularly  where  the  waterway  forms  the  boundary 
between  two  States,  of  an  understanding  between  riparian  States  of  the  same  inter- 
national waterway  regarding  its  administration  is  recognised  by  the  High  Contracting 
Parties  and  especially  of  the  formulating  of  navigation  rules  throughout  the  course 
of  the  waterway,  as  nearly  uniform  as  possible  compatible  with  local  conditions. 


Article  11 

In  the  event  of  certain  functions  being  entrusted  by  virtue  of  one  of  the  special 
agreements  or  treaties  referred  to  in  the  preceding  article,  to  an  international  com- 
mission composed  of  representatives  of  States  other  than  the  actual  riparian  States 
concerned,  such  a  commission  shall  come  under  the  category  of  the  organisations  pro- 
vided for  in  Article  24  of  the  Covenant  of  the  League  of  Nations;  it  being  thereby 
understood  that  it  will  exchange  with  the  various  sections  of  the  League  of  Nations 
any  useful  information,  and  will  submit  an  annual  report  to  the  League  of  Nations. 

The  powers  of  the  commissions  provided  for  in  the  preceding  paragraph  shall  be 
determined  by  the  Act  of  navigation  of  each  waterway,  and  must  include  at  least  the 
following   : 

1)  The  commission  shall  be  entitled  itself  to  draw  up  such  navigation  regula- 
tions as  it  thinks  fit,  and  notification  of  all  other  navigation  regulations  shall  be  made 
to  it. 

2)  It  shall  inspect  or  cause  to  be  inspected  periodically  the  whole  course  of  the 
waterway,  and  shall  inform  the  riparian  States  of  any  action  which  may  be  advisable 
for  the  upkeep  of  the  works  and  the  maintenance  of  good  navigation  conditions; 

3)  It  shall  be  furnished  by  all  the  riparian  States  with  official  reports  of  all  schemes 
for  the  improvement  of  the  waterway; 

4)  Where  the  act  of  navigation  does  not  include  special  regulations  for  the  levying 
of  dues  and  charges,  the  commission  shall  be  entitled  to  approve  the  method  of  levying 
dues  and  charges  in  applying  the  provisions  of  Article  6  of  this  convention. 

Article  12 

The  stipulations  contained  in  the  present  convention  shall  be  valid  in  time  of  war 
in  the  greatest  measure  compatible  with  the  rights  and  obligations  of  belligerents  and 
neutrals. 
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Article  13 


It  must  be  understood  that  subject  to  any  stipulation  to  the  contrary  contained 
in  a  special  treaty  or  agreement  concerning  any  given  waterway,  the  navigation  of 
vessels  of  war,  or  those  connected  with  the  policing  or  administration  of  the  river,  or 
in  general  with  the  exercise  of  any  public  authority  in  the  name  of  a  severeign  State, 
is  in  no  way  affected  by  the  present  convention. 

Article  14 

Each  of  the  High  Contracting  Parties  undertakes  not  to  conclude  with  a  State 
which  does  not  adhere  to  the  present  convention  any  agreement  relating  to  navigation 
on  an  international  waterway  with  conditions  such  that  a  similar  agreement  would  be 
considered  as  contravening  the  terms  of  the  preceding  articles,  if  it  were  concluded 
between  Contracting  Parties. 

Article  15 

This  convention  does  not  in  any  way  affect  the  right  of  carrying  out  the  local 
transport  of  passengers  and  goods  between  ports  placed  under  the  sovereignty  or 
authority  of  one  and  the  same  State,  the  regulation  of  which  the  High  Contracting 
Parties  consider  it  advisable  should  depend  entirely  on  special  agreements,  acts  of 
navigation  or  custom  governing  each  particular  waterway. 

Article  16 

The  present  convention  must  not  be  understood  to  imply  in  any  way,  on  the 
one  hand  the  withdrawal  of  still  greater  facilities  granted  for  the  free  exercise  of  navi- 
gation, such,  for  instance,  as  the  abolition  of  all  dues  and  charges,  on  any  international 
waterway,  conditional  on  their  being  compatible  with  the  principle  of  equality  between 
the  subjects,  property  and  flags  of  all  the  Contracting  Parties,  as  defined  in  and  applied 
to  the  present  convention,  or,  on  the  other  hand,  the  prohibition  of  the  granting  of 
such  further  facilities  in  the  future. 


Article  17 

The  present  convention  does  not  prejudice  the  application  of  Articles  325,  378, 
and  379  of  the  Treaty  of  Versailles,  288, 330  and  331  of  the  Treaty  of  Saint-Germain,  etc. 

Article  18 

All  disputes  as  to  the  interpretation  and  application  of  the  present  convention 
shall,  in  the  absence  of  any  special  agreement  for  the  establishment  of  a  particular 
method  for  settling  such  disputes  between  the  States  signing  such  agreement,  and 
failing  also  a  direct  understanding  between  the  parties  concerned,  be  brought  in  the 
first  instance  before  the  International  Commission  referred  to  in  Article  11,  if  such 
exists  for  the  waterway  in  question.  Should  no  such  International  Commission  exist, 
or  should  its  decisions  prove  inacceptable  to  any  one  of  the  States,  any  interested  State 
may  lay  the  case  before  the  Permanent  Communications  and  Transit  Committee,  and 
may,  should  occasion  arise,  appeal,  within  the  prescribed  periods,  to  the  Permanent 
Court  of  International  Justice,  under  the  procedure  laid  down  in  the  Resolution  of 
the  Assembly  of  the  League  of  Nations,  under  date...,  and  in  the  Scheme  for  the  Orga- 
nisation of  the  General  Communications  and  Transit  Conference  and  of  the  Permanent 
Communications  and  Transit  Committee,  under  date... 

These  disputes  shall  have  the  advantage,  in  cases  of  urgency,  of  being  dealt  with 
expeditiously,  the  International  Commission,  the  Permanent  Communications  and 
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Transit  Committee  and  the  Permanent  Court  of  International  Justice  having  the 
power  without  prejudice  to  the  final  conclusions,  opinion  and  verdict  on  the  basic 
cause  of  dispute,  of  pronouncing  a  provisional  judgment,  to  the  extent  of  prescribing 
any  provisional  measures,  designed  in  particular  to  facilitate  navigation  to  the  degree 
that  it  existed  before  the  act  or  occurrence  which  gave  rise  to  the  dispute. 

Article  19 

Should  any  one  of  the  High  Contracting  Parties  fail  to  comply  with  the  findings 
of  the  Commission,  or  of  the  Permanent  Communications  and  Transit  Committee,  or, 
if  appeal  has  been  made  to  the  Permanent  Court  of  International  Justice,  with  the 
verdict  of  that  body,  any  High  Contracting  Party  may  lay  the  matter  before  the  Per- 
manent Court  of  International  Justice,  in  order  to  obtain  from  it  a  declaration  as  to 
the  measures  which  may  legally  be  taken  in  the  matter  by  each  of  the  High  Contracting 
Parties. 

Article  20 

The  Secretary- General  of  the  League  of  Nations  shall  communicate  certified 
uniform  copies  of  the  present  draft  of  the  convention  to  all  the  Members  of  the  League 
of  Nations,  as  also  to  all  the  Powers  to  which  the  Council  of  the  League  of  Nations 
may  decide  to  forward  officially  the  present  draft  convention. 

The  Secretary- General  of  the  League  of  Nations  shall  be  notified  of  the  official 
ratifications  of  the  present  convention,  and  shall  register  them. 

Article  21 

As  soon  as  the  ratifications  of  three  of  the  Members  or  Powers  referred  to  in  the 
preceding  article  have  been  registered  with  the  Secretariat,  the  Secretary-General 
shall  so  notify  all  the  Members  or  Powers  referred  to  in  the  preceding  article. 

Article  22 

This  convention  shall  come  into  force  thirty  days  after  the  date  on  which  such 
notification  is  issued  by  the  Secretary-General  of  the  League  of  Nations,  but  it  shall 
then  be  binding  only  upon  those  Members  or  Powers  which  have  registered  their 
ratifications  with  the  Secretariat.  Thereafter,  this  convention  will  come  into  force 
for  any  other  Member  or  Power  thirty  days  after  the  date  on  which  the  ratifications 
of  that  Member  or  Power  is  registered  with  the  Secretariat. 

Article  23 

Every  Member  which  ratifies  this  convention  agrees  to  bring  its  provisions  into 
operation  not  later  than  July  1st,  1922,  and  to  take  such  action  as  may  be  necessary 
to  make  those  provisions  effective. 

Every  Power  which  ratifies  this  convention  after  receiving  official  communication 
from  the  Council  of  the  League  of  Nations,  agrees  to  bring  its  provisions  into  operation 
not  later  than  18  months  after  the  date  of  that  communication,  and  to  take  such 
action  as  may  be  necessary  to  make  those  provisions  effective. 

Article  24 

Any  Member  or  Power  which  has  ratified  this  convention  may  denounce  it  after 
the  expiration  of  ten  years  from  the  date  on  which  the  convention  comes  into  force 
by  an  act  communicated  to  the  Secretary-General  of  the  League  of  Nations  for  regis- 
tration. Such  denunciation  shall  not  take  effect  until  one  year  after  the  date  on 
which  it  is  registered  with  the  Secretariat. 
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Article  25 


At  least  once  in  ten  years,  the  Permanent  Communications  and  Transit  Committee 
shall  present  to  the  General  Communications  and  Transit  Conference  a  report  on  the 
working  of  this  convention,  and  shall  consider  the  desirability  of  placing  on  the  agenda 
of  the  Conference  the  question  of  its  revision  or  modification. 


Article  26 
The  French  and  English  texts  of  this  convention  shall  both  be  authentic. 


SECTION   IV 

DRAFT  CONVENTION  ON  THE  INTERNATIONAL  REGIME       *»**•* 
OF  NAV1GARLE  WATERWAYS 

( Text  prepared  by  the  Commission  of  Enquiry  and  submitted  to  the  Conference.) 


The  General  Communications  and  Transit  Conference  of  the  League  of  Nations, 

Assembled  at...  by... 

Having  decided  to  adopt  certain  proposals  relating  to  the  International  Regime 
of  Navigable  Waterways,  constituting  the item  of  their  agenda,  and 

Having  decided  that  these  proposals  should  be  drawn  up  in  the  form  of  a  Draft 
International  Convention, 

Adopts  the  following  draft  Convention  with  a  view  to  its  ratification  by  the 
Members  of  the  League  of  Nations,  as  also  by  such  other  Powers  to  whom  it  may  have 
been  officially  communicated  by  the  Council  of  the  League  of  Nations;  those  among 
the  said  Members  and  Powers  who  ratify  the  present  Draft  Convention  being  known 
hereafter  as  High  Contracting  Parties. 

Preamble 
Principles  of  the  Convention. 

The   High  Contracting  Parties,   being  desirous  of  applying  to   the   waterways  (See  p.  420.) 
situated  under  their  sovereignty  or  authority  the  principle  of  Freedom  of  Commu- 
nications, in  conformity  with  Article  23  (e)  of  the  Covenant  of  the  League  of  Nations, 
do  hereby  enacj.  the  provisions  of  the  present  Convention  concerning  the  regime  of 
certain  of  these  waterways  defined  below  in  Article  1  as  being  international. 

As  regards  waterways  not  defined  as  international  in  virtue  of  the  said  Article, 
they  further  declare  their  intention  of  being  inspired  by  the  same  principle  and  of 
applying  it  as  far  as  possible  in  each  particular  case;  it  being  understood,  on  the  one 
hand,  that  henceforth,  and  without  prejudice  to  the  provisions  contained  in  the 
Convention  on  Freedom  of  Transit,  there  shall  be  no  discrimination  whatever  between 
the  High  Contracting  Parties  on  account  of  the  flag  flown,  as  regards  through  traffic 
in  imports  and  exports,  without  transhipment,  and  that,  on  the  other  hand,  this  para- 
graph does  not  preclude  the  establishment  of  public  services  for  towage  or  other  forms 
of  traction  carried  on  as  monopolies. 


I 
International  Waterways. 

Article  1 
Definition. 

In  applying  the  present  Convention  the  following  are  declared  to  be  "  international  (See  p.  422.) 
waterways  "  : — 

1.  All  parts  which  are  naturally  accessible  from  the  sea  of  a  waterway  which,  in 
its  course,  naturally  accessible  from  the  sea,  divides  or  crosses  different  States;  and 
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also  all  parts  of  any  waterway  naturally  accessible  from  the  sea,  which  connect  with 
the  sea  a  waterway  included  in  the  above  definition. 

For  the  purposes  of  the  above  definition  it  is  understood  : — 

(a)  That  the  possibility  of  transhipment  from  one  vessel  to  another  is  not  excluded 

by  the  words  "  accessible  from  the  sea  "  ; 

(b)  That  tributaries  are  to  be  considered  as  separate  waterways; 

(c)  That  lateral  canals  constructed  in  order  to  remedy  the  defects  of  Buch  a  water- 

way are  assimilated  thereto. 
2.  Waterways  or  parts  of  waterways,  whether  natural  or  artificial,  expressly  declared 
as  being  placed  under  the  regime  of  this  Convention  in  unilateral  Acts  or  agreements 
with  the  consent,  in  particular,  of  the  State  or  States  under  whose  sovereignty  or  autho- 
rity the  waterways  or  parts  of  waterways  in  question  are  situated. 


II 
Freedom  o!  Navigation. 

Article  2 
Free  Exercise  of  Navigation. 

(See  p.  425.)  Subject  to  the  provisions  contained  in  Articles  4,  14  and  16,  each  of  the  High 
Contracting  Parties  shall  accord  the  free  practice  of  navigation  to  the  vessels  flying 
the  flag  of  any  one  of  the  other  High  Contracting  Parties  on  those  parts  of  waterways 
specified  above  which  may  be  situated  under  its  sovereignty  or  authority. 

Article  3 
Equality  of  Treatment. 

(See  p.  425.)  In  the  practice  of  such  navigation,  and  subject  to  the  provisions  referred  to  in 
Article  2,  the  subjects,  property  and  flags  of  all  the  High  Contracting  Parties  shall 
be  treated  in  every  respect  on  the  basis  of  absolute  equality,  no  distinction  being  made 
between  the  subjects,  property  and  flags  of  the  different  riparian  States,  including 
the  riparian  State  under  whose  severeignty  or  authority  the  part  of  a  waterway  in 
question  may  be  situated,  or  between  the  subjects,  property  and  flags  of  riparian  and 
non-riparian  States;  it  being  understood,  in  consequence,  that  no  exclusive  rights 
of  navigation  shall  be  granted  on  such  waterways  to  companies  or  to  private  individuals, 
and  that  in  so  far  as  concerns  the  application  of  the  present  article  the  High  Con- 
tracting Parties  shall  recognise  the  maritime  flag  of  vessels  belonging  to  any  High 
Contracting  Party  not  possessing  a  sea-coast,  when  they  are  registered  in  the  one  place 
situated  in  its  territory  selected  as  the  port  of  registration  for  such  vessels. 

Article  4 
Restrictions. 

(Sec  p.  425.)  Nevertheless,  in  exceptional  cases  justified  by  a  combination  of  economic,  tech- 
nical and  topographical  circumstances,  those  among  the  High  Contracting  Parties 
who  are  co-riparian  States  of  one  and  the  same  international  waterway  may,  subject 
to  the  consent  of  all  the  States  riparians  of  the  waterway,  or  represented  on  its  Inter- 
national Commission,  if  one  exists,  deny  to  the  flags  of  all  the  non-riparian  States  the 
right  to  carry  out  the  local  transport  of  passengers  and  goods  between  the  different 
States  situated  on  that  waterway. 

Article  5 
Administrative    Measures. 

(See  p.  426.)  (in  the  waterways  provided  for  in  Article  1  and  situated  under  its  sovereignty  or 
authority,  each  of  the  High  Contracting  Parties  reserves  to  itself  all  existing  rights 
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of  issuing  regulations  and  of  taking  the  necessary  measures  for  the  general  policing 
of  the  country  by  the  application  of  laws  and  regulations  with  regard  to  customs, 
public  health,  precautions  against  diseases  of  animals  and  plants,  emigration,  immi- 
gration, and  the  import  and  export  of  prohibited  goods,  it  being  understood  that  these 
regulations  and  measures,  which  shall  be  reasonable  and  shall  be  applied  on  a  basis  of 
absolute  equality  to  the  subjects,  property,  and  flags  of  every  one  of  the  High  Con- 
tracting Parties,  including  the  Contracting  Party  by  which  they  are  issued,  must  not 
unduly  impede  the  free  practice  of  navigation. 


Ill 
Dues  and  Charges. 

Article  6 
Charges  for  Services  rendered. 

No  dues  of  any  kind,  other  than  dues  in  the  nature  of  payment  for  services  rendered  (See  p.  426.) 
and  intended  solely  to  cover  equitably  the  cost  of  maintaining  the  waterway  in  a 
navigable  condition,  or  of  improving  it  and  its  approaches,  or  to  meet  expenditure 
incurred  in  the  interests  of  navigation,  shall  be  levied  anywhere  throughout  the  course 
of  an  international  waterway,  or  at  its  outlet.  The  tariffs  shall  be  calculated  in  pro- 
portion to  such  expenses,  and  the  schedules  posted  up  in  the  ports.  These  dues  shall 
be  levied  in  such  a  manner  as  to  render  unnecessary  any  detailed  examination  of  cargo, 
except  in  cases  of  suspected  fraud  or  contravention,  and  both  as  regards  their  amount 
and  the  method  of  their  application,  to  facilitate  international  traffic  as  much  as 
possible. 

IV 
Transit  —  Import  —  Export  —  Ports. 

Article  7 
Customs  Formalities 

The  transit  of  vessels,  passengers  and  goods  on  international  waterways  shall  be  (See  p.  427.) 
effected  under  the  conditions  established  by  the  Convention  on  Freedom  of  Transit, 
with  the  following  additional  provisions  : — 

When  the  two  banks  of  an  international  waterway  are  within  the  same  State, 
the  customs  formalities  on  goods  in  transit  will  be  limited  to  placing  them  under 
seal  or  in  the  custody  of  a  customs  agent; 

When  an  international  waterway  forms  the  frontier  between  two  States,  ves- 
sels, passengers  and  goods  passing  in  transit  shall  be  exempt  from  all  customs 
formalities,  except  in  those  cases  in  which  there  are  valid  reasons  of  a  practical 
nature  for  carrying  out  customs  formalities  in  the  part  of  the  river  which  forms 
the  frontier,  but  such  formalities  must  not  interfere  with  the  facilities  of  navigation. 

The  dues  provided  for  and  authorised  in  Article  3  of  the  convention  on  Freedom 
of  Transit  shall  not  apply  to  the  transit  of  vessels,  passengers  and  goods  on  interna- 
tional waterways. 

Article  8 

Use  of  Ports. 

Subject  to  the  provisions  of  Articles  4,  14  and  16,  the  subjects,  property  and  flags  (See  p.  428.) 
of  all  the  High  Contracting  Parties  shall  enjoy  equal  treatment  with  the  subjects, 
property  and  flags  of  the  riparian  State  under  whose  sovereignty  or  authority  the  port 
is  situated,  as  regards  the  use  of  all  the  ports  situated  on  an  international  waterway, 
particularly  as  regards  port  dues  and  charges;  it  being  understood  that  the  goods  to 
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which  the  present  paragraph  shall  apply  are  those  originating  in  or  proceeding  from 
or  to  the  territory  of  one  of  the  High  Contracting  Parties. 

The  equipment  of  ports  situated  on  an  international  waterway  and  the  facilities 
granted  to  navigation  in  those  ports  shall  be  available  for  public  use  to  such  reasonable 
degree  as  corresponds  with  the  free  and  effective  practice  of  navigation. 

All  customs,  local  octroi  or  consumption  duties  levied  on  imports  and  exports 
through  the  said  ports  must  be  uniform,  irrespective  of  whether  the  vessel  carrying 
or  to  carry  the  goods  flies  the  flag  of  the  national  State  or  that  of  any  one  of  the  High 
Contracting  Parties. 

In  the  absence  of  special  circumstances  reasonably  justifying  an  exception  on 
account  of  economic  needs,  these  duties  shall  be  fixed  on  the  same  basis  and  at  the 
same  rates  as  similar  duties  at  the  other  customs  frontiers  of  the  State  concerned, 
and  all  facilities  accorded  by  the  High  Contracting  Parties  over  other  land  or  water 
routes,  or  in  other  ports,  for  imports  and  exports,  shall  be  equally  accorded  to  imports 
and  exports  on  the  international  waterway  and  the  ports  referred  to  above. 


V 
Works. 

Article  9 

Works  for  Upkeep  and  Improvement. 

(See  p.  429.)  In  default  of  any  special  organisation  or  agreements  for  the  upkeep  and  improve- 
ment of  an  international  waterway,  each  of  the  riparian  States  is  bound  to  abstain 
from  any  action  likely  to  impede  navigation,  and  also  to  take  suitable  measures  to 
remove  any  obstructions  and  dangers  to  navigation,  and  to  carry  out  the  works  neces- 
sary for  the  upkeep  of  the  waterway,  or  to  permit  their  execution  subject  to  an  allo- 
cation of  expenses  between  the  States  concerned,  proportionate  to  their  respective 
interest  in  the  said  works. 

Should  the  States  making  the  demand  offer  to  defray  the  cost,  each  riparian  State 
is  likewise  bound,  in  the  same  conditions,  and  in  the  absence  of  valid  reasons  to  the 
contrary,  based  on  interests  other  than  those  of  navigation,  such  as  in  particular  the 
maintenance  of  the  normal  hydraulic  conditions,  the  needs  of  irrigation  or  of  utilisation 
of  hydraulic  power,  to  carry  out  or  cause  to  be  carried  out  any  works  for  the  improve- 
ment of  the  waterway. 

The  stipulations  of  this  Article  may  not  be  invoked  against  a  riparian  State  in  any 
case  in  which  such  State  can  prove  that  it  is  acting  or  has  acted  with  the  unanimous 
consent  of  all  States  riparians  of  the  international  waterway,  or  represented  on  the 
International  Commission  for  this  waterway,  if  one  exists. 


VI 
Administration. 

Article  10 
Regulation  of  Navigation. 

(See  p  430.)  Subject  to  any  stipulations  to  the  contrary  contained  in  special  agreements  or 
treaties,  the  administration  of  international  waterways  will  be  exercised  by  each  of 
the  riparian  States  under  whose  sovereignty  or  authority  the  waterway  is  situated. 
In  particular,  each  of  the  said  riparian  States  is  both  entitled  and  bound  to  publish 
rules  and  regulations  for  the  navigation  of  the  waterway,  and  to  superintend  their 
applications.  These  rules  and  regulations  shall  be  framed  and  applied  in  such  a 
manner  as  to  facilitate  freedom  of  navigation  in  the  conditions  provided  for  in  the 
present  Convention.     The  method  of  procedure  for  such  matters  as  the  instituting 
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of  proceedings,  prosecutions  and  the  repression  of  acts  committed  to  the  prejudice  of 
navigation  shall,  in  particular,  be  as  prompt  as  possible. 

The  High  Contracting  Parties  recognise,  however,  the  great  desirability  of  an  under- 
standing between  riparian  States  of  the  same  international  waterway  regarding  its 
administration,  and  especially  of  the  adoption  of  navigation  rules  throughout  the 
course  of  the  waterway  as  nearly  uniform  as  possible,  compatible  with  local  conditions. 

Article  11 
River  Commissions. 

In  the  event  of  certain  functions  being  entrusted  by  virtue  of  one  of  the  special  (See  p.  431.) 
agreements  or  treaties  referred  to  in  the  preceding  article,  to  an  International  Com- 
mission composed  of  Representatives  of  States  other  than  the  riparian  States  of  the 
international  waterway,  such  a  Commission  shall,  subject  to  the  stipulations  contained 
in  Article  9,  be  inspired  solely  by  the  interests  of  navigation,  and  shall  come  under  the 
category  of  the  organisations  provided  for  in  Article  24  of  the  Covenant  of  the  League 
of  Nations.  By  this  it  is  understood  that  it  will  exchange  directly  with  the  appropriate 
organisation  of  the  League  of  Nations  any  useful  information,  and  will  submit  an 
annual  report  to  the  League  of  Nations. 

The  powers  of  the  Commissions  provided  for  in  the  preceding  paragraph  shall  be 
determined  by  the  Act  of  navigation  of  each  waterway,  and  shall  at  least  include  the 
following  : — 

1.  The  Commission  shall  be  entitled  itself  to  draw  up  such  navigation  regulations 

as  it  thinks  fit,  and  shall  receive  advice  of  all  other  navigation  regulations; 

2.  It  shall  inspect  or  cause  to  be  inspected  periodically  the  whole  course  of  the 

waterway,  and  shall  inform  the  riparian  States  of  any  action  which  may  be 
advisable  for  the  upkeep  of  the  works  and  the  maintenance  of  good  navi- 
gation conditions. 

3.  It  shall  be  furnished  by  all  the  riparian  States  with  official  reports  of  all  schemes 

for  the  improvement  of  the  waterway. 

4.  Where  the  Act  of  navigation  does  not  include  special  regulations  for  the  levying 

of  dues  and  charges,  the  Commission  shall  be  entitled  to  approve  the  levying 
of  dues  and  charges  under  the  conditions  prescribed  in  Article  6  of  the 
present  Convention. 

VII 
Miscellaneous  Provisions. 

Article  12 
Application  of  the  Convention  in  Time  of  War. 

The  stipulations  contained  in  the  present  Convention  shall  be  valid  in  time  of  war  (See  p.  431.) 
in  the  greatest  measure  compatible  with  the  rights  and  obligations  of  belligerents  and 
neutrals. 

Article  13 

Relationship  of  the  present  obligations  to  the  other  obligations  of  the  Members 

of  the  League  of  Nations. 

The  present  Convention  does  not  impose  on  any  of  the  High  Contracting  Parties  (See  p.  431.) 
any  obligation  which  would  conflict  with  its  rights  and  obligations  as  a  Member  of 
the  League  of  Nations. 

Article  14 

Vessels  of  War,  etc. 

It  must  be  understood  that,  subject  to  any  stipulation  to  the  contrary  contained  (See  p.  431.) 
in  a  special  treaty  or  agreement  concerning  any  given  waterway,  the  navigation  of 
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vessels  of  war,  or  of  those  connected  with  the  policing  or  administration  of  the  river, 
or  in  general  with  the  exercise  of  any  public  authority  in  the  name  of  a  sovereign  State, 
is  in  no  way  affected  by  the  present  Convention. 

Article  15 
Relations  with  States  not  adhering  to  the  present  Convention. 

(See  p.  431 )  Each  of  the  High  Contracting  Parties  undertakes  not  to  conclude  with  a  State 
which  does  not  adhere  to  the  present  Convention  any  agreement  relating  to  navigation 
on  an  international  waterway  which  would  be  contrary  to  the  terms  of  the  present 
Convention  if  concluded  between  High  Contracting  Parties. 

Article  16 
Local  Transportation. 

(See  p.  431.)  This  Convention  does  not  in  any  way  affect  the  right  of  carrying  out  the  local  trans- 
port of  passengers  and  goods  between  ports  situated  under  the  sovereignty  or  autho- 
rity of  one  and  the  same  State. 

Article  17 
Greater  Facilities. 

(See  p.  433.)  The  present  Convention  must  not  be  understood  to  imply  in  any  way,  on  the  one 
hand,  the  withdrawal  of  still  greater  facilities  granted  for  freedom  of  navigation,  such, 
for  instance,  as  the  abolition  of  all  dues  and  charges,  on  any  international  waterway, 
under  conditions  compatible  with  the  principle  of  equality  between  the  subjects,  pro- 
perty and  flags  of  all  the  High  Contracting  Parties,  as  defined  in  and  applied  to  the 
present  Convention,  or,  on  the  other  hand,  the  prohibition  of  the  granting  of  such 
greater  facilities  in  the  future. 

Article  18 
Relationship  of  the  present  Convention  to  the  Peace  Treaties. 

(See  p.  433.)  The  present  Convention  does  not  prejudice  the  application  of  the  Treaties  of  Ver- 
sailles, St.  Germain,  Neuilly,  etc.,  between  the  Powers  signatory  to  these  Treaties. 

Article  19 
Settlement  of  Disputes. 

(Sei  p.  433.)  In  the  absence  of  any  direct  agreement  between  the  parties  concerned,  any  dis- 
putes as  to  the  interpretation  and  application  of  the  present  Convention  shall  be 
brought  in  the  first  instance  before  the  International  Commission  referred  to  in  Arti- 
cle 11,  if  such  exists  for  the  waterway  in  question.  Should  no  such  International 
Commission  exist,  or  should  its  decisions  prove  unacceptable  to  any  one  of  the  Stale  s. 
any  interested  State  may  bring  the  matter  before  the  Permanent  Communications  and 
Transit  Committee,  of  the  League  of  Nations,  and  may  ultimately  appeal,  within  such 
period  as  may  be  prescribed,  to  the  Permanent  Court  of  International  Justice,  in  the 
conditions  provided  for  in  the  Resolution  of  the  Assembly  of  the  League  of  Nations, 

dated ,  and  in  the  Scheme  for  the  Organisation  of  the  General  Communications  and 

Transit  Conference  and  of  the  Permanent  Communications  and  Transit  Committee, 

adopted  by  the  General  Communications  and  Transit  Conference,  on 

These  disputes  shall,  in  cases  of  urgency,  be  accorded  an  accelerated  procedure, 
the  International  Commission,  the  Permanent  Communications  and  Transit  Com- 
mittee and  the  Permanent  Court  of  International  Justice  having  the  power,  without 
prejudice  to  the  final  conclusions,  opinion  and  judgment  on  the  basic  cause  of  dispute, 
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of  pronouncing  a  provisional  conclusion,  opinion  and  judgment,  to  the  extent  of  pre- 
scribing any  provisional  measures,  designed  in  particular  to  restore  to  navigation  the 
facilities  which  existed  before  the  act  or  occurrence  which  gave  rise  to  the  dispute. 

The  present  Article  does  not  preclude  the  settlement  of  disputes  either  by  arbi- 
tration or  by  any  other  means  in  virtue  of  special  conventions  between  interested 
States,  except  as  regards  waterways  which  are  subject  to  the  jurisdiction  of  the  Inter- 
national Commissions  referred  to  in  Article  11. 

Article  20 
Consequences  of  N on- execution. 

Should  any  one  of  the  High  Contracting  Parties  fail  to  comply  with  the  findings  (See  p.  433.) 
of  the  Commission,  or  of  the  Permanent  Communications  and  Transit  Committee, 
or,  if  an  appeal  has  been  made,  with  the  judgment  of  the  Permanent  Court  of  Inter- 
national Justice,  any  High  Contracting  Party  may  bring  the  matter  before  the  Per- 
manent Court  of  International  Justice,  in  order  to  obtain  from  it  a  declaration  as  to 
the  measures  which  each  of  the  High  Contracting  Parties  may  be  entitled  to  take. 

Article  21 
Ratification. 

The  Secretary- General  of  the  League  of  Nations  shall  transmit  a  certified  copy  of  (See  p.  433.) 
the  present  Draft  Convention  to  each  Member  of  the  League  of  Nations,  as  well  as  to 
each  Power  to  which  the  Council  of  the  League  of  Nations  may  decide  that  the  present 
Draft  Convention  should  be  officially  communicated. 

The  Secretary-General  of  the  League  of  Nations  shall  be  notified  of  the  ratifications 
of  the  present  Convention,  and  shall  register  them. 

Article  22 
Notification. 

As  soon  as  the  ratifications  of  three  of  the  Members  or  Powers  referred  to  in  the  (See  p.  433.) 
preceding  article  have  been  registered  with  the   Secretariat,   the  Secretary-General 
shall  so  notify  all  the  Members  or  the  Powers  referred  to  in  the  preceding  Article. 

Article  23 
Coming  into  Force  of  the  Convention. 

The  present  Convention  shall  come  into  force  on  the  thirtieth  day  after  the  date  (See  p.  433.) 
on  which  such  notification  is  issued  by  the  Secretary- General  of  the  League  of  Nations, 
but  it  shall  then  be  binding  only  upon  those  Members  or  Powers  which  have  registered 
their  ratifications  with  the  Secretariat,  or  which  have  already  contracted  to  adhere 
thereto.  Thereafter,  this  Convention  will  come  into  force  for  any  other  Member  or 
Power  on  the  thirtieth  day  after  the  date  on  which  the  ratification  of  that  Member 
or  Power  is  registered  with  the  Secretariat. 

Article  24 
Date  of  Application  of  the  Convention. 

Each  Member  which  ratifies  this  Convention  agrees  to  bring  its  provisions  into  (See  p.  433.) 
operation  not  later  than  July,  1st  1922,  and  to  take  such  action  as  may  be  necessary 
to  make  those  provisions  effective. 

Every  Power  which  ratifies  this  Convention  after  having  received  communication 
from  the  Council  of  the  League  of  Nations  agrees  to  bring  its  provisions  into  operation 
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not  later  than  18  months  after  the  date  of  the  said  communication,  and  to  take  such 
action  as  may  be  necessary  to  make  those  provisions  effective. 

Article  25 
Denunciation. 

(See  p.  433.)  Any  Member  or  Power  which  has  ratified  this  Convention  may  denounce  it  after 
the  expiration  of  ten  years  from  the  date  on  which  the  Convention  comes  into  force 
by  an  act  communicated  to  the  Secretary-General  of  the  League  of  Nations  for  regis- 
tration. Such  denunciation  shall  not  take  effect  until  one  year  after  the  date  on 
which  it  is  registered  with  the  Secretariat. 

Article  26 
Revision. 

(See  p  433.)  At  least  once  in  ten  years  the  Permanent  Communications  and  Transit  Com- 
mittee shall  present  to  the  General  Communications  and  Transit  Conference  a  report 
on  the  working  of  this  Convention,  and  shall  consider  the  desirability  of  placing  on  the 
agenda  of  the  Conference  the  question  of  its  revision  or  modification. 

Article  27 
Official  Text. 

(See  p.  433.)         The  French  and  English  texts  of  this  Convention  shall  both  be  authentic.    • 


ANNEX    TO    SECTION    IV 

REPORT  ON  THE  DRAFT  CONVENTION  ON  THE  INTERNATIONAL  REGIME 
OF  NAVIGABLE  WATERWAYS  (1) 

Presented  to  the  General  Communications  and  Transit  Conference 
by  the  Commission  of  Enquiry. 


If  the  Convention  on  Freedom  of  Transit  is  in  certain  respects  an  innovation,  the 
Convention  on  the  International  Regime  of  Navigable  Waterways,  on  the  contrary, 
although  also  closely  connected  with  the  application  of  Article  23(e)  of  the  Covenant, 
fits  in  with  a  tradition  already  firmly  established.  There  is  no  necessity  to  review 
here  in  detail  the  century-old  efforts  to  extend  to  navigation  on  international  rivers 
that  freedom  so  long  enjoyed  by  commercial  navigation  upon  the  sea.  The  Congress 
of  Vienna  laid  down  those  principles  which,  during  the  course  of  the  19th  century, 
developed  gradually  and  led,  step  by  step,  to  international  agreements  governing 
the  statutes  of  navigation  for  the  Rhine,  the  Elbe,  the  Po,  the  Danube,  the  Niger,  the 
Congo,  etc.  Even  where  definite  agreements  did  not  exist,  the  principles  of  the  Con- 
gress of  Vienna  were  invoked  on  more  than  one  occasion  in  connection  with  disputes 


(1)  This  Report  forms  part  of  the  preliminary  documents  for  the  General  Communications  and 
Transit  Conference  (Green  Book). 
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between  States  which  had  not  signed  the  Acts  of  Vienna;  the  common  law  of  every 
nation  was  permeated  profoundly  by  them,  and  taken  as  a  whole,  the  same  principles 
acted  as  the  inspiration  and  determining  factor  of  the  provisions  of  the  Peace  Treaties 
and  kindred  treaties  which  lay  down  the  regime  of  the  Central  European  rivers  now 
declared  international  :  the  Elbe,  the  Oder,  the  Niemen,  etc. 

The  Convention  on  the  International  Regime  of  Waterways  reaffirms  these  same 
principles,  and  in  this  respect  may  be  looked  upon  as  a  revised  Act  of  Vienna.  There 
are,  however,  certain  considerable  differences  between  the  two  Conventions  which  it 
is  desirable  to  explain  here. 

Whilst  the  Act  of  1815  laid  down  a  certain  number  of  regulations,  the  present 
Convention  endows  the  new  regime  with  greater  scope  and  powers,  by  regarding  it 
as  the  direct  outcome  of  the  Covenant  of  the  League  of  Nations,  and  of  the  ideal  of 
Freedom  of  Communications  emphasised  by  Article  23  (e)  of  the  Covenant,  and  by 
placing  the  scheme  in  its  entirety  under  the  jurisdiction  of  the  League  of  Nations.  The 
idea  underlying  Article  23  (e)  of  the  Covenant  has,  moreover,  led  to  a  considerable 
increase  in  the  number  of  waterways  to  which  the  Convention  will  apply. 

The  technical  situation  is  no  longer  the  same  as  it  was  at  the  time  of  the  Congress 
of  Vienna.  So  great  has  been  the  progress  made  in  the  development  of  artificial 
waterways  that  navigation  on  rivers  accepted  as  international  by  the  Congress  of 
Vienna,  that  is  to  say,  navigable  from  the  sea,  and  dividing  or  crossing  more  than  one 
State,  is  now  only  one  element  in  interior  international  navigation.  Had  the  Con- 
vention been  content  merely  to  assume  equality  for  all  in  freedom  of  navigation  on 
these  rivers,  no  doubt  some  advance  would  have  been  made  in  the  exposition  of  esta- 
blished principles,  and  possibly  in  insuring  their  application,  but  in  doing  so  it  would 
have  failed  to  carry  out  fully  the  principle  underlying  Article  23  (e)  of  the  Covenant- — 
Freedom  of  Communications.  In  the  present  state  of  the  world,  every  measure  which 
limits  that  freedom  and  equality,  either  on  national  or  international  waterways,  forces 
a  transhipment  at  the  frontier  of  imports  and  thus  virtually  puts  a  premium  upon  the 
most  deplorable  utilisation  of  the  means  of  transport  upon  which  .States  in  contiguity 
to  each  other  must  rely  for  the  essential  interchange  of  their  commerce. 

Hence,  the  Preamble  which  is  incorporated  with  the  Convention,  and  is  legally  a 
part  of  it,  extends  the  principle  of  Freedom  of  Communications  to  national  waterways. 

In  the  opinion  of  many  of  the  delegates  it  would  have  been  extremely  desirable 
to  extend  freedom  of  navigation  to  the  local  transport  of  passengers  and  goods  between 
ports  situated  within  the  same  State.  There  are  numerous  precedents  for  such  a 
measure,  but  the  commentary  upon  the  articles  will  show  that,  in  the  view  of  certain 
States,  the  adoption  of  this  measure  would  have  bristled  with  difficulties  and  threatened 
their  interior  economic  existence,  and  accordingly  it  was  left  outside  the  Convention. 
After  considerable  discussion,  which  will  be  explained  below,  the  Commission  felt 
obliged  to  take  this  course,  holding  the  view  that  the  essential  part  of  their  work 
would  not  be  prejudiced  by  abandoning  a  problem  which  it  appeared  impossible  to 
solve  in  so  general  a  manner. 

There  is  yet  another  consequence  of  technical  and  economic  evolution  since  the 
Congress  of  Vienna.  A  hundred  years  ago  waterways  were  principally  used  for  pur- 
poses of  navigation;  to-day  this  is  no  longer  invariably  the  case.  Waterways  nowadays 
frequently  serve  other  purposes.  Some  of  them  have  become,  or  are  capable  of  becom- 
ing, a  valuable  source  of  electric  power,  or  can  be  utilised  with  considerable  profit, 
notably  for  purposes  of  agriculture,  forestry  and  fishing;  from  this  point  of  view  the 
absolute  priority  of  navigation  is  no  longer  invariably  admissible,  and  cases  may  arise 
where  the  carrying  out  of  works  is  perfectly  legitimate  although  such  works  may  be 
liable  to  impede  navigation.  The  Swiss  delegation,  however,  whilst  agreeing  to  the 
text  of  the  Convention,  declared  itself  unable  to  support  the  above  views. 

In  face  of  these  new  problems,  or  problems  which  for  the  first  time  have  attained 
prominence  by  the  universal  and  compulsory  character  of  the  Convention,  it  was  often 
a  temptation  to  the  Commission  to  avoid  these  difficulties  and  endeavour  to  find  another 
distinction  besides  that  between  national  and  international  waterways  which  would 
considerably  lighten  its  task,  namely,  the  setting  up  of  two  distinct  regimes,  the  first 
to  entail  the  maximum  amount  of  freedom,  and  the  absolute  priority  of  navigation 
over  certain  waterways  of  more  general  international  concern,  and  the  second  to  be 
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characterised  by  a  freedom  more  adapted  to  the  special  interests  of  the  riparian  States 
over  all  waterways  specified  as  international,  which  had  not,  either  in  virtue  of  pre- 
vious conventions  or  consequent  on  a  special  administrative  regime,  been  considered 
as  coming  under  the  first  category.  The  impossibility,  however,  of  determining  upon  a 
satisfactory  criterion  for  such  a  distinction  obliged  the  Commission  to  revert  to  the 
traditional  system  of  a  single  regime  in  drafting  which  the  necessity  for  compromise 
has  been  borne  in  mind. 

The  detailed  commentary  on  the  articles  can  alone  give  some  idea  of  the  numer- 
ous discussions  which  ensued  on  this  subject,  and  of  how,  after  several  months  of  study 
of  the  question,  unanimity  was  reached  upon  almost  every  point.  If,  on  certain  points, 
the  Commission  was  unable  to  realise  in  full  what  some  of  its  members  would  have 
regarded  as  a  codification  of  existing  common  law,  nevertheless  the  document  as  pre- 
sented, taken  as  a  whole,  marks  a  great  step  forward,  while  leaving  full  scope  for  greater 
freedom  to  acts  of  navigation  for  particular  rivers. 

For  the  first  time,  in  connection  with  a  question  calculated  from  every  point  of 
view  to  assert  a  profound  influence  upon  the  economic  attitude  of  countries  traversed 
by  international  waterways,  a  number  of  stipulations  which  are  not  only  precise, 
detailed,  and  far-reaching  in  their  effects,  but  which  are  subject  also  to  an  established 
jurisdiction,  have  been  adopted  by  the  representatives  of  eighteen  States.  Though 
not  authorised  to  commit  their  Governments,  these  representatives  have  declared 
their  readiness,  subject  to  certain  reservations  which  will  be  referred  to  in  due  course, 
to  justify  the  above  provisions,  and  to  recommend  them  for  adoption. 

Pkeamble.  —  The  Preamble  proclaims  the  principle  of  Freedom  of  Communi- 
cations and  its  application  to  all  waterways  situated  under  the  sovereignty  or  autho- 
rity of  the  High  Contracting  Parties.  Some  of  these  waterways  will  be  defined  in 
Article  1  as  international  and  subject  to  the  provisions  of  Articles  2 — 20;  the  waterways 
not  defined  as  international  in  virtue  of  the  above  Article  1  will  be  governed  only  by 
the  provisions  contained  in  the  second  paragraph  of  the  Preamble.  They  consist  of 
waterways  situated  in  the  territory  of  a  single  State,  or  which,  although  they  divide 
or  cross  two  or  more  States,  do  not  provide  thern  with  natural  access  from  the  sea  in 
the  conditions  provided  for  in  Article  1. 

The  reasons  have  already  been  set  forth  which  prompted  the  Commission,  in  the 
Convention  on  the  International  Regime  of  Waterways,  to  prescribe  a  regime  of 
freedom  of  navigation  and  of  equality  between  the  subjects,  property  and  flags  of 
all  the  Contracting  Parties,  not  only  on  international  waterways  as  understood  by 
the  Congress  of  Vienna  with  the  modifications  prescribed  in  the  present  Convention, 
but  also  on  national  waterways.  These  provisions  did  not  form  part  of  the  earlier 
drafts  of  the  Convention;  the  necessity  for  them  was  indicated  by  the  general  trend  of 
the  discussions. 

From  the  outset  the  Dutch  delegation,  supported  by  several  other  delegations, 
declared  that,  in  conformity  with  the  principle  of  Freedom  of  Communications,  free- 
dom of  navigation  should  be  extended  to  every  waterway  without  discrimination, 
which  included,  in  the  view  of  the  Dutch  delegation,  even  inter-oceanic  canals.  In  the 
course  of  the  discussion  on  Article  1,  the  French  delegation  laid  repeated  stress  on  the 
illogical  nature  of  any  stipulation  which  made  the  regime  of  a  waterway  dependent 
upon  its  being  of  territorial  significance  to  more  than  one  State.  This  delegation 
could  not  admit  that  a  waterway  which,  if  flowing  through  the  territory  of  a  single 
State  only,  could  be  closed  to  all  flags  other  than  the  flag  of  that  State,  should  be  on 
the  contrary  open  to  every  flag  merely  from  the  fact  that  over  a  navigable  course  of 
several  hundreds  of  miles  it  flows  for  a  few  miles  through  the  territory  of  another 
State.  The  only  means  of  escape  from  this  anomaly,  which  would  doubtless  deter 
numbers  of  States  from  adhering  to  the  Convention,  and  might  further  aggravate  the 
problem  of  frontier  lines,  was,  in  its  opinion,  to  extend  the  liberal  regime  to  every 
waterway  without  exception. 

The  British  delegation,  while  associating  itself  with  the  conclusion  of  the  French 
delegation,  maintained  that  the  very  fact  of  a  river  naturally  providing  two  or  more 
States  with  access  from  the  sea  implied  a  special  servitude  as  regards  its  use,  and 
that,  moreover,  the  customary  arrangements  which  were  in  any  case  necessary  to 
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prevent  smuggling  along  such  rivers  were  an  important  element  in  rcndeering  possible 
a  special  international  regime  of  navigation. 

The  conclusions  in  each  case  were  identical  and  were  accepted  by  the  Commission, 
which  decided,  however,  at  the  instance  of  the  French  delegation,  that  the  obligations 
embodied  in  the  Convention  to  guarantee  freedom  of  navigation  on  international 
waterways  should  not  be  applied  in  detail  to  national  waterways,  and  that,  in  particu- 
lar, the  regime  of  national  waterways  should  not  be  subject  to  the  jurisdiction  of  the 
League  of  Nations  as  provided  for  in  the  case  of  international  waterways.  For  this 
reason  the  regime  of  national  waterways  is  prescribed  in  a  preamble,  which  forms 
part  of  the  Convention  and  is  ratified  with  it,  and  which,  like  the  Convention  itself, 
includes  certain  strict  obligations,  although  it  does  not  fall  within  the  scope  of  Ar- 
ticle 19  as  regards  the  settlement  of  disputes. 

These  obligations,  which  are  legally  binding  with  the  same  force  as  the  Convention, 
are  detailed  in  the  latter  part  of  the  second  paragraph  of  the  preamble,  from  the  words 
it  being  understood.  They  are  concerned  with  through  import  and  export  traffic 
without  transhipment,  thereby  excluding  not  only  local  transport  as  defined  later, 
but  also  transport  the  actual  continuity  of  which  is  interrupted  by  transhipment  or 
unloading  on  to  quay  or  by  the  inability  of  a  vessel  to  continue  its  voyage  without 
towage. 

It  should  likewise  be  observed  that  the  regime  for  towage  on  national  waterways 
provided  for  in  the  preamble  is  different  from  that  contained  in  those  articles  of  the 
Convention  which  concern  international  waterways.     (See  comments  on  Article  10.) 

On  every  waterway,  whether  national  or  international,  the  combination  of  a 
tug  and  its  tow  must,  in  the  opinion  of  the  Commission,  be  considered  as  a  single 
craft  proceeding  under  its  own  power.  On  national  waterways,  however,  the  esta- 
blishment of  public  services  for  towage  or  other  forms  of  monopolised  traction 
will  always  be  permitted,  while  on  international  waterways  this  will  only  be  allowed 
when  compatible  with  the  provisions  of  Article  10  concerning  the  regulation  of  navi- 
gation; that  is  to  say,  only  when  for  technical  reasons  the  establishment  of  a  special 
service  does  not  hinder,  but  on  the  contrary,  "  facilitates  "  the  free  exercise  of  navi- 
gation. 

The  Czecho-Slovak,  Polish,  Rumanian  and  Serb-Croat-Slovene  delegations  made 
reservations  with  regard  to  the  preamble,  on  the  grounds  that  the  riparian  States 
should  be  left  entirely  free  to  establish  whatever  regime  they  liked  on  their  national 
waterways. 

The  Chinese  delegation  declared  that  it  did  not  oppose  the  adoption  of  the  pre- 
amble, subject  to  consequent  approval  by  its  Government  but  observed  that  as  regards 
China,  where  the  adoption  of  a  regime  of  this  character  would  revolutionise  the  con- 
ditions of  navigation  over  a  considerable  stretch  of  waterways,  a  protracted  period 
of  time  must  needs  elapse  before  its  application  could  be  brought  about. 


SECTION  I 
International  Waterways. 

The  expression  international  waterways  has  been  adopted  in  the  definition 
chiefly  on  account  of  its  traditions  and  because  it  carries  with  it  a  special  technical 
meaning.  In  the  earlier  drafts  the  Commission  used  the  expression  waterways  of 
international  concern  in  order  to  emphasise  the  fact  that,  in  the  absence  of  special 
provisions  relating  to  any  given  waterway,  the  recognition  of  the  international  nature 
of  a  waterway  does  not  in  any  way  imply  the  internationalisation  of  its  administration, 
but  only  the  recognition  of  definite  international  obligations  as  to  the  utilisation  of 
the  waterway. 

Article  1.  — ■  The  definition  included  under  (1)  of  Article  1  gave  rise  to  lengthy 
discussions. 

Certain  delegations,  in  particular,  the  French,  had  proposed  that  the  Commission 
should  not  go  beyond  the  establishment  of  a  regime  for  specified  international  rivers, 
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which  should  be  enumerated  in  an  annex  according  to  their  geographical  names.  The 
Commission,  after  a  study  of  this  scheme,  unanimously  decided  that  such  an  enume- 
ration entailed  insuperable  difficulties — that  it  would  in  fact  be  a  retrogression  from 
the  tradition  of  the  Congress  of  Vienna,  and  would  end  by  causing  only  those  water- 
ways to  be  recognised  as  international  which  had  already  been  recognised  as  such  in 
previous  conventions. 

The  principle  of  a  general  definition  having  thus  been  adopted,  the  question  arose 
whether  it  would  be  desirable  to  adopt  only  a  single  general  definition,  together  with 
a  uniform  regime  for  all  rivers  included  in  this  definition,  or  whether,  as  the  French 
delegation  proposed,  two  definitions  might  not  be  adopted,  the  one  applying  to  rivers 
of  limited  international  concern,  and  the  other  to  rivers  of  more  general  interna- 
tional concern.  The  latter  might,  for  example,  consist  of  those  waterways  governed 
by  conventions  to  which  Powers  other  than  the  riparian  States  were  Contracting 
Parties,  or,  again,  waterways  placed  under  the  jurisdiction  of  international  commissions, 
comprising  representatives  of  States  other  than  the  riparian  States. 

The  Commission,  as  explained  above,  decided  that  neither  of  these  criteria  would 
invariably  and  infallibly  define  the  expression  more  general  international  concern. 
Whilst  deciding  to  make  use  of  one  of  these  distinctions  for  the  application  of  certain 
articles,  the  Commission  did  not  see  its  way  to  base  on  them  an  opposition  of  prin- 
ciple resulting  in  two  different  regimes. 

A  single  general  definition  was  therefore  maintained.  Its  form,  which  appears 
somewhat  complex,  was  considered  after  long  discussions  as  being  absolutely  un- 
avoidable in  order  to  provide  for  every  possible  category  of  waterway  (rivers,  tri- 
butaries, etc.),  to  which  the  international  regime  should  apply.  The  appended 
diagram  illustrates  its  scope. 

In  particular  it  was  desired  :— 
I.  To  place  under  the  international  regime  those  portions  of  a  waterway  which 
naturally  provide  more  than  one  State  with  access  from  the  sea. 
II.  To  extend  the  application  of  the  international  regime  to  the  upper  part  of 
waterways  of  which  the  lower  part  provides  more  than  one  State  with 
access  to  the  sea,  although  this  upper  part  itself  provides  only  one  State 
with  access  to  the  sea. 
III.  To  exclude  from  the  international  regime  the  tributaries  of  international 
rivers,  when  those  tributaries,  in  that  part  of  their  course  naturally  navi- 
gable from  the  sea,  only  flow  through  one  State. 
There  was  no  discussion  upon  Proposition  I. 

On  the  other  hand,  Proposition  II,  which  was  supported  by  the  British  delegation, 
gave  rise  to  objections  on  the  part  of  the  French  delegation.  The  British  delegation 
maintained  that  if  the  upper  part  of  international  waterways  was  not  subject  to  inter- 
nationalisation,  there  was  a  failure  to  apply  the  principle  of  Freedom  of  Communi- 
cations, and  that  the  upstream  State  would  benefit  in  comparison  with  the  down- 
stream State  from  advantages  which  it  did  not  reciprocate,  and  further,  that  the  prin- 
ciple of  this  proposition  had  been  definitely  recognised  by  the  Congress  of  Vienna,  and 
that  the  placing  of  the  limit  of  internationalisation  at  the  last  frontier  would  be  a 
regrettable,  setback.  The  French  delegation  maintained  that  as  internationalisation 
was  only  a  kind  of  right  of  way  with  a  view  to  providing  access  from  the  sea  for  States 
whose  traffic  is  obliged  to  pass  through  the  territory  of  the  downstream  State,  nothing 
could  justify  the  extension  of  internationalisation  to  the  upper  part  of  the  waterway. 
Finally,  the  French  delegation  associated  itself  with  the  views  of  the  British  delegation, 
supported  by  the  majority  of  the  other  delegations,  as  soon  as  the  general  principle  of 
Freedom  of  Communications  had  been  applied  not  only  to  international  but  also  to 
national  waterways.  Freedom  of  navigation  could  no  longer  be  considered  as  the  con- 
sequence of  a  right  of  way. 

*  Proposition  III  was  adopted  as  a  compromise  between  two  extreme  points  of  view. 
The  Belgian,  Greek  and  British  delegations  proposed,  failing  a  decision  (such  as  that 
advocated  by  the  Dutch  delegation),  to  place  all  the  naturally  navigable  tributaries 
of  international  rivers  under  the  international  regime — at  least  to  bring  under  this 
regime  those  tributaries  which,  although  in  their  naturally  navigable  course  flowing 
through  only  one  State,  empty  themselves  into  an  international  river  at  a  point 
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INTERNATIONAL  WATERWAY 


NATURALLY  NAVIGABLE  WATERWAY 
NOT  INTERNATIONAL 


River  H  is  international  from  the  sea  to  point  h,  as  part 
of  a  waterway  (River  H)  not  international  by  itself  in 
virtue  of  the  definition,  but  connecting  with  the  sea  river  I 
which  comes  under  the  definition. 


WATERWAY  NOT  NATURALLY  NAVIGABLE 
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between  which  and  the  sea  the  river  crosses  or  forms  a  frontier  (i.  e.,  excluding  only 
t  ributary  G  on  diagram).  The  Roumanian  and  Serb-Croat-Slovene  State  proposed,  on 
I  he  other  hand,  to  exclude  all  tributaries  from  the  application  of  the  international 
regime 

"Lateral"  canals  constructed  in  order  to  remedy  the  defects  of  an  international 
waterway  are  assimilated  thereto  and  consequently  come  under  the  international 
regime.  As  against  this,  in  spite  of  a  proposition  to  this  effect  made,  by  the  British 
delegation,  the  Commission  decided  not  to  place  under  the  international  regime,  at 
all  events  by  means  of  a  clause  of  a  general  nature,  "  lateral  *'  canals  constructed  in 
order  to  connect  the  upper  part  of  an  international  watercourse  with  its  lower  part 
also  naturally  navigable,  but  separated  from  the  upper  part  by  a  non-navigable  sec- 
tion of  a  river.  There  was  reason  to  fear  in  such  a  case  that  a  State  under  whose  sove- 
reignty or  authority  this  non-navigable  part  was  situated  would  not  proceed  to  carry 
out  works  of  which  not  only  would  the  exclusive  benefits  not  accrue  to  it,  but  which 
also  might  result  in  immediately  and  automatically  placing  the  entire  upper  part  of 
the  river  under  the  international  regime  in  virtue  of  the  definition. 

It  is  understood  that  a  railway  constructed  either  to  supplement  international 
parts  of  a  waterway  or  to  connect  two  navigable  parts  of  a  waterway,  one  of  which 
is  subject  to  the  international  regime,  is  not  to  be  considered,  simply  by  virtue  of  this 
Convention,  as  being  necessarily  subject  to  the  conditions  of  freedom  and  equality 
prescribed  therein. 

Lakes  which  form  part  of  international  waterways  are  placed  under  the  same 
regime  as  the  waterways.  The  wording  waterway  has  been  chosen  in  preference 
to  watercourse  primarily  in  order  to  include  these  lakes,  and  in  order  not  to  exclude 
cases  where  as  a  result  of  tidal  action,  or  for  any  other  reason,  a  waterway  does  not, 
strictly  speaking,  possess  a  course. 

By  naturally  accessible  from  the  sea  is  meant  every  part  of  a  waterway,  whe- 
ther works  have  been  carried  out  along  its  course  or  not,  which  has  been  or  is  in  its 
natural  state  accessible  from  the  sea  for  any  description  of  navigation  whatsoever. 
Waterways  only  suitable  for  rafting  or  logging  are  excluded  :  the  expression  from 
the  sea  was  chosen  in  preference  to  to  the  sea  in  order  to  exclude  those  cases  in  which 
navigation  can  only  be  carried  out  downstream. 

Paragraph  I  of  Article  1  defines  international  waterways  by  their  nature. 
Paragraph  II  makes  provision  for  adding  to  these  waterways  any  other  natural  or 
artificial  waterway  rendered  international  by  a  unilateral  act  or  by  convention. 

Already,  in  the  Treaties  of  Versailles  and  Saint-Germain,  as  well  as  in  the  parallel 
treaties,  examples  have  been  furnished  of  waterways  thus  internationalised  conven- 
tually,  such  as,  in  particular,  junction  canals  connecting  different  waterways.  It 
seemed  necessary  to  insert  in  the  Convention  a  reference  to  acts  or  agreements  of  this 
kind,  not  so  much  from  the  point  of  view  of  adding  to  their  juridical  force,  but  in  order 
to  regularise  the  position  on  these  waterways  of  Members  of  the  League  of  Nations 
which  have  not  signed  such  treaties  or  agreements  and  which,  as  a  result  of  interna- 
tionalisation,  would  not  only  receive  certain  benefits  from  riparian  States,  but  also 
contract  obligations,  such  as  that  of  submitting  their  disputes  concerning  navigation 
on  these  waters  to  the  jurisdiction  of  the  League  of  Nations.  Identical  cases  may 
arise  in  the  future. 

SECTION  II 
Freedom  of  Navigation. 


Article  2.  —  Just  as  the  Convention  on  Freedom  of  Transit  does  not  imply  any 
derogation  of  the  right  of  each  of  the  Contracting  Parties  to  administer  transit  routes 
and  to  regulate  traffic,  subject  only  to  the  obligations  and  provision  for  appeals  con- 
tained in  the  Convention,  so  the  present  Convention,  subject  to  the  same  reserves,  does 
not  imply  any  interference  whatsoever  vith  the  rights  of  sovereignty  or  authority 
possessed  by  States,  unless  specifically  provided  for  in  a  special  act  of  navigation. 

Freedom  of  navigation  in  virtue  of  this  Convention  is  assured  only  to  vessels 
flying  the  flag  of  one  of  the  Contracting  Parties.     The  Swiss  and  Dutch  delegations 
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made  a  formal  demand  for  the  maintenance  of  what  they  considered  to  be  the  common 
right  of  all,  that  is  to  say,  freedom  for  every  nation.  The  Commission  considered  it 
desirable  that  this  freedom  should  be  extended  to  every  nation,  but  only  as  a  result 
of  the  invitation  which  may  be  extended  to  them  to  adhere  to  the  present  Convention 
and  to  benefit  by  its  advantages  simultaneously  with  assuming  its  obligations.  (See 
the  commentary  upon  the  Convention  on  Freedom  of  Transit.) 

Stipulations  concerning  vessels  apply  likewise  to  the  crews  of  these  vessels. 

Article  3.  —  The  latter  part  of  Article  3,  concerning  the  recognition  of  the  mari- 
time flag  of  vessels  belonging  to  any  Contracting  Party  not  possessing  a  sea-coast, 
was  inserted  at  the  request  of  the  Swiss  delegation,  and  reproduces  (within  the  scope 
of  the  present  Convention),  one  of  the  clauses  of  the  Treaty  of  Saint-Germain,  the 
benefit  of  which  is  thus  extended  to  the  Powers  which  sign  the  present  Convention, 
but  which  were  not  signatories  of  that  treaty. 

In  order  to  settle  this  question  generally,  and  in  view  of  the  pressing  importance 
of  eliminating  the  abnormal  situation  created  by  the  application  of  Article  225  of  the 
Treaty  of  Saint-Germain,  by  the  terms  of  which  at  the  present  time,  States  which  are 
not  Members  of  the  League  of  Nations,  but  which  have  signed  the  Treaty,  receive 
benefits  which  have  not  yet  been  accorded  to  States  which  are  Members  of  the  League 
of  Nations,  but  have  not  signed  the  Peace  Treaties,  the  Commission  decided  further 
to  recommend  the  General  Conference  to  adopt  a  special  Convention  which  simply 
reproduces  the  text  of  the  above-mentioned  Article  225,  while  extending  its  benefits 
to  every  Power  which  consents  to  become  a  Contracting  Party  (1).  (See  Appendix 
to  this  chapter  and  Annex  III  a.) 

Ahticle  4.  ■ —  Article  4  deals  with  the  question  of  trade  between  the  ports  of  the 
various  riparian  States  (grand  cabotage),  and  was  the  subject  of  lengthy  discussion, 
resulting  finally  in  a  compromise.  The  Belgian,  British,  Dutch,  Greek  and  Japanese 
delegations  considered  that  it  would  be  contrary  to  the  principle  of  the  freedom  of 
navigation  to  authorise  a  riparian  State  of  an  international  waterway  to  reserve  grand 
cabotage  to  itself.  On  the  other  hand,  the  Chinese,  Roumanian  and  Serb-Croat- 
Slovene  delegations  insisted  that  it  ought  to  be  permitted  to  be  reserved  by  unanimous 
agreement  between  the  riparian  States.  The  French  delegation  proposed  that  the 
reservation  be  allowed  on  waterways  international  only  in  virtue  of  the  definition, 
that  is  to  say,  of  limited  international  concern,  and  that  it  be  prohibited  on  waterways 
of  general  international  concern,  which  might  be  defined  as  international  waterways 
placed  under  the  jurisdiction  of  international  commissions  comprising  representatives 
of  States  other  than  riparian  States.  The  Commission  decided  to  allow  the  right 
of  reserving  grand  cabotage  only  in  very  exceptional  cases,  justified  by  a  combi- 
nation of  economic,  topographical  and  technical  considerations.  It  had  in  mind  in 
particular  the  very  special  case  of  the  River  Amur,  which  for  a  considerable  part  of 
its  course  constitutes  the  frontier  between  China  and  Russia,  and  upon  which  navi- 
gation between  Chinese  and  Russian  ports  has  up  to  now  been  reserved  to  the  flag  of 
these  two  riparian  States.  The  intention  is  to  allow  an  exception  of  this  sort  to  the 
principle  of  equality  of  flag  only  in  cases,  not  detrimental  to  the  general  interests  of 
international  navigation,  where  the  necessity  for  it  is  indicated  by  traditions  and 
conventions  of  long  standing,  the  upsetting  of  which  would  revolutionise  an  economic 
regime  based  on  very  special  technical  and  geographical  circumstances. 

In  case  of  dispute,  the  jurisdiction  of  the  League  of  Nations  will  be  in  a  position 
to  interpret  the  Convention.  It  is  to  be  observed,  further,  that  as  regards  waterways 
subject  to  the  jurisdiction  of  international  commissions  comprising  representatives  of 
Powers  other  than  the  riparian  States,  the  guarantee  of  unanimous  agreement  between 
the  States  represented  on  these  commissions  will  without  doubt  suffice  to  prevent  any 
abuse  of  this  stipulation,  the  presence  on  these  commissions  of  representatives  of  the 
non-riparian  States  giving  in  this  respect  an  additional  guarantee. 

In  this  article  as  in  Article  9,  concerning  works,  the  Commission  has  been  led  to 
recognise  such  waterways  as  of  more  general  international  concern,  although  it  has 


(1)  See  pp.  428  and  461. 
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not  seen  its  way  to  base  any  distinction  of  principle  on  this  fact.  The  Dutch  dele- 
gation, whilst  in  agreement  as  to  the  text  of  the  Convention,  declared  itself  unable 
to  share  the  view  contained  in  the  two  previous  sentences. 

As  for  fresh  cases  which  might  arise  in  the  future,  they  will  be  interpreted  by  the 
same  jurisdiction  in  conformity  with  precedents  already  recognised  as  valid. 

In  spite  of  the  opinion  of  the  Belgian  delegation,  the  Commission  decided  not  to 
prescribe  that,  before  any  use  was  made  of  the  derogations  envisaged  in  the  present 
article,  permission  must  be  obtained  from  the  Council  of  the  League  of  Nations  or 
from  the  Permanent  Communications  and  Transit  Committee.  The  motives  which 
led  to  this  decision  are  of  the  same  order  as  those  explained  in  the  commentary  on 
Article  10  of  the  Convention  on  Freedom  of  Transit. 

The  words  local  transport  will  be  explained  in  connection  with  Article  16. 

Article  5.  —  The  interpretation  of  the  expressions  reasonable,  unduly,  which 
are  frequently  to  be  met  with  in  the  present  Convention,  as  also  in  that  on 
Freedom  of  Transit,  has  been  explained  in  the  preface  preceding  the  commentary  on 
the  articles  of  that  Convention  (1). 


SECTION  III 
Dues  and  Charges. 

Article  6.  —  Article  6  merely  defines  the  nature  of  the  dues  and  charges  which 
may  be  levied,  without  specifying  the  method  of  their  collection  or  the  financial 
regime  of  waterways.  It  had  been  proposed  to  prescribe,  or  at  least  to  suggest  as  desi- 
rable, the  system  of  a  common  fund  between  riparian  States.  The  Commission  decided 
that  by  dealing  with  this  question  the  Convention  would  lose  its  general  character,  and 
that  a  stipulation  of  this  nature,  which  might  well  vary  for  the  different  waterways, 
would  be  out  of  place  except  in  their  respective  acts  of  navigation. 

It  had  likewise  been  proposed,  in  particular  by  the  Swiss  delegation,  to  stipulate 
that  dues  and  charges  should  be  established  in  order  to  favour  long-distance  journeys, 
but  on  this  point  the  Commission  decided  not  to  lay  down  a  hard-and-fast  rule  for 
the  special  benefit  of  long-distance  voyages;  it  confined  itself  to  stipulating  that 
international  traffic  should  be  facilitated  as  much  as  possible. 

Charges  to  be  levied  are  to  be  exclusively  in  the  nature  of  payments  for  services. 
It  was  not  possible  to  stipulate  that  every  individual  payment  must  correspond 
strictly  to  a  specific  service  rendered,  but  the  sum  total  of  charges  levied  should  not 
do  more  than  cover  equitably  the  cost  of  maintaining  the  waterway  in  a  navigable 
condition,  etc.  Further,  it  is  to  be  understood  that  charges  should  be  fixed  and 
levied  in  such  a  way  that  one  particular  class  of  traffic  will  not  be  unduly  favoured  in 
comparison  with  another;  the  tariff  of  charges  must  not  become  an  instrument  of 
international  economic  warfare.     Such  is  the  meaning  of  the   expression  equitably. 

It  will  be  noted  that  the  Commission  did  not  see  their  way  to  lay  down  the  prin- 
ciple of  absolute  exemption  from  dues,  which  not  infrequently  is  found  in  acts  concer- 
ning international  waterways.  As  will  be  seen  below,  one  of  the  articles  in  the 
Convention,  Article  17,  is  intended  in  particular  to  countenance  such  an  exemption, 
where  prescribed  or  customary  upon  certain  waterways,  or  when  its  admission  at 
some  future  date  might  appear  desirable.  Like  the  Convention  on  Freedom  of  Transit, 
the  present  convention,  in  common  with  all  General  Conventions,  can  only  establish 
a  minimum  right. 

It  was  recognised  by  the  Commission  that  the  technical  conditions  under  which 
waterways  are  now  used  by  vessels  of  ever-increasing  draught  have  increased  the  diffi- 
culty of  applying  generally  the  principle  of  gratuitous  use,  which  in  the  past  has  often 
been  allowed,  but  the  maintenance  of  which  would  result  in  preventing  certain  States 
from  embarking  upon  expensive  works  of  maintenance  and  improvement  of  a  water- 
way, the  cost  of  which  would  fall  exclusively  upon  their  own  exchequer. 


(1)  See   Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  286. 
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Costs  of  improvement  include  the  non-redeemed  capital  cost. 

Whilst  favourable  to  the  principle  that  dues  and  charges  may  be  levied  when 
absolutely  necessary  for  the  improvement  of  a  waterway,  the  Swiss  delegation  never- 
theless declared  its  inability  to  acknowledge  the  accuracy  of  the  commentary  on  Arti- 
cle 6,  by  the  terms  of  which  the  cost  of  canalising  a  waterway  would  be  included  in  the 
words  cost  of  maintenance  or  costs  of  improvement.  In  their  view  the  question 
ought  not  to  be  settled  in  advance,  but,  unless  a  previous  agreement  had  been 
reached  in  the  act  of  navigation  governing  the  waterway  in  question,  should  be  specially 
examined  in  every  case. 

Costs  of  pilotage,  buoying,  lighting,  etc.,  come  within  expenditure  incurred  in 
the  interests  of  navigation. 

It  goes  without  saying  that  this,  like  every  other  article  in  the  present  Convention, 
must  be  applied  with  an  eye  to  the  provisions  of  Article  17  concerning  greater  facilities 
already  accorded  or  which  may  be  accorded  in  any  particular  case. 


SECTION  IV 
Transit,  Import,  Export,  Ports. 

Article  7.  ■ —  The  first  paragraph  of  this  article  refers  to  the  Convention  on 
Freedom  of  Transit  with  regard  to  the  transit  of  vessels,  passengers  and  goods  over 
international  waterways.  That  Convention  will,  within  these  limits,  be  applied  on 
the  territories  situated  under  the  sovereignty  or  authority  of  any  one  of  the  Parties 
Contracting  to  the  present  Convention  whether  these  have  or  have  not  adhered  to 
the  Convention  on  Freedom  of  Transit. 

It  was  not  thought  necessary  to  enumerate  all  the  provisions  of  the  Convention  on 
Freedom  of  Transit,  including  those  which  provide  for  the  measures  necessary  to 
ensure  that  traffic  is  bona  fide  in  transit,  and  also  those  concerning  national  security, 
which  automatically  apply  to  transit  over  international  waterways  in  virtue  of  this 
article.  Requisitioning  is  only  admissible  in  the  conditions  described  in  Article  7  of 
the  Convention  on  Freedom  of  Transit,  namely,  when  necessitated  by  dangers  from 
without  or  by  some  national  emergency. 

It  is  obvious  that  the  reference  to  the  Convention  on  Freedom  of  Transit,  which 
provides  for  transit  by  the  most  appropriate  routes,  does  not  in  any  way  prejudice 
the  free  practice  of  navigation,  in  conformity  with  Article  2,  over  all  parts  of  water- 
ways which  are  international  in  virtue  of  Article  1 . 

The  observations  on  the  subject  of  the  transit  in  general  of  arms  and  munitions, 
as  governed  by  the  Convention  on  Freedom  of  Transit  apply  equally  to  the  transit 
of  arms  and  munitions  over  navigable  waterways. 

The  exception  provided  for  at  the  end  of  the  second  paragraph  of  Article  7  had 
reference  more  especially  to  the  present  system  of  customs  formalities  on  the  Meuse 
and  on  the  Rhine,  at  Eysden  and  at  Lobith. 

A  reservation  on  the  subject  of  the  last  paragraph  was  made  by  the  Chinese, 
Czecho-Slovak,  Italian  and  Serb-Croat-Slovene  delegations,  which  held  that  expenses 
of  supervision,  custody,  etc.,  imposed  on  riparian  Powers  by  transit  over  waterways 
should  justify  the  levying  of  dues  such  as  those  provided  for  in  Article  3  of  the  Conven- 
tion on  Freedom  of  Transit,  by  analogy  with  the  obligations  and  usages  referred  to 
below  in  the  concluding  sentence  of  this  paragraph.  The  decision  of  the  Commission 
was  that  these  dues,  which  had  only  been  allowed  in  the  Convention  on  Freedom  of 
Transit  after  considerable  discussion  and  as  a- com  promise,  did  not  correspond  with 
services  rendered  to  passengers,  vessels  or  goods  in  transit,  and  should  not  be  autho- 
rised except  where  strictly  necessary;  in  particular,  international  waterways  should 
be  exempt  from  them.  Rut  nevertheless  this  paragraph  is  not  to  be  interpreted  as 
abolishing  or  modifying  obligations  or  usages  existing  on  certain  waterways,  whereby 
vessels  in  transit  provide  food  and  accommodation  for  customs  officials  while  on 
board. 

Lastly,  it  is  understood  that  Article  7  applies  both  to  transit  through  ports  situated 
on  international  waterways,  and  also  to  navigation  on  these  waterways  themselves. 
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V.RTIC1  e  8.  —  As  far  as  the  use  of  the  ports  situated  on  an  international  waterway 
is  concerned,  the  subjects,  property  and  flags  of  all  the  High  Contracting  Parties 
shall  enjoy  equal  treatment  with  the  subjects,  property  and  flags  of  the  riparian  State. 
The  "use"  of  the  port  must  be  interpreted  to  mean  its  commercial  use,  and  the  right 
of  making  use  of  the  port, — its  equipment,  in  short,  of  everything  contributing  to 
ils  use  as  a  port.  This  right  does  not,  however,  imply  in  any  way  either  the  right  to 
practise  a  profession  in  the  port,  to  erect  buildings  or  to  participate  in  the  operation 
and  administration  of  the  port. 

Unlike  the  regime  of  free  zones  in  ports  referred  to  in  the  Resolution  on  the  Inter- 
national Regime  of  Ports,  the  regime  of  ports  situated  on  an  international  waterway 
does  not  in  any  way  oblige  the  States  under  whose  sovereignty  or  authority  a  port  is 
situated  to  provide  therein  a  minimum  of  facilities,  but  only  to  treat  the  subjects, 
property  and  flags  of  the  other  Contracting  Parties  in  the  same  way,  as  concerns  the 
use  of  the  port,  as  their  own  nationals,  property  and  flags. 

Article  8  does  not  in  any  way  prevent  them  from  closing  their  ports  completely, 
provided  they  are  at  the  same  time  closed  against  their  own  nationals,  property  and 
flags. 

The  origin,  starting-point  and  destination  of  property  referred  to  at  the  end  of  the 
first  paragraph  only  come  into  the  question,  in  accordance  with  the  principles  explained 
in  the  Convention  on  Freedom  of  Transit,  when  such  property  has  been  unloaded  from 
a  vessel,  and  before  it  has  been  loaded  into  a  vessel.  As  long  as  the  goods  are  on  board 
ship,  they  are  covered  by  the  flag. 

A  definition  of  the  words  origin,  starting-point  and  destination  has  already  been 
given  ('!). 

As  a  result  of  Article  7,  which  applies  the  Convention  on  Freedom  of  Transit  to 
international  waterways,  it  follows  that  Article  8,  dealing  with  ports,  does  not  prevent 
the  application  of  Article  6  of  the  said  Convention  of  Freedom  of  Transit. 

As  regards  the  fourth  paragraph,  note  the  remarks  on  the  corresponding  provision 
in  the  Resolution  on  Ports  (2). 

It  is  to  be  observed  that  the  expression  facilities  granted  is  used  in  this  article 
in  a  technical  sense,  in  contradistinction  to  the  idea  of  legal  rights  to  such  facilities, 
and  that  the  word  facilities  has  not  the  wider  meaning  which  it  conveys  in  Ar- 
ticle  17. 

SECTION  V 
Works. 

Article  9.  —  During  the  discussion  on  Article  9,  dealing  with  works,  a  number 
of  different  points  of  view  were  urged.  As  noted  in  the  general  preface  to  the  commen- 
tary on  these  articles,  the  technical  progress  which  has  taken  place  since  the  adoption 
of  the  existing  international  acts  concerning  river  navigation  has  given  to  the  question 
of  works  carried  out  on  waterways,  both  for  navigation  and  for  other  purposes,  an 
importance  it  did  not  possess  before,  not  only  because  of  the  tendency  for  heavier 
charges  to  be  imposed  on  riparian  States  on  this  account,  but  because  of  the  clashing 
for  the  first  time  between  divergent  interests  of  equal  merit. 

All  the  delegations  were  at  one  in  recognising  in  the  traditional  obligation  to 
maintain  waterways  in  a  good  state  of  repair,  one  of  the  essentials  for  the  practice 
of  free  navigation. 

The  French  delegation  considered,  however,  that,  except  where  a  waterway  is 
more  generally  international,  as,  for  instance,  when  placed  under  the  jurisdiction  of  a 
commission  not  consisting  exclusively  of  representatives  of  riparian  States,  it  should 
be  open  to  the  riparian  States  only  of  an  international  waterway  to  claim  the  mutual 
fulfilment  of  an  obligation  which  has  now  become  extremely  onerous,  involving,  as  it 
frequently  does,  the  maintenance  of  engineering  works  and  structures.     As  against 


(1)  Set?   Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  288. 

(2)  See  Verbatim  Records  and  Texts  of  the  Recommendations  relative  to  Ports  placed  under  an  Inter- 
national Regime,  p.  238. 
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this,  and  in  order  to  ensure  a  practicable  arrangement  for  the  execution  of  necessary 
works,  despite  all  possible  obstructions,  when  the  demand  for  such  works  is  justified, 
the  French  delegation  thought  it  necessary  to  provide  for  the  possibility  of  causing 
works  demanded  by  one  State  to  be  carried  out  on  the  territory  of  another  State, 
should  the  latter  declare  that  it  is  unable  itself  to  proceed  with  them. 

The  Dutch  delegation  feared  that  such  an  infringement  of  the  right  of  a  State  to 
carry  out  its  own  works  might  give  rise  to  conflicts. 

Finally,  the  Commission  decided  upon  a  via  media,  by  recognising  the  right  of  all 
the  High  Contracting  Parties  to  demand  that  the  riparian  States  should  carry  out 
the  works  necessary  for  the  maintenance  of  the  river  in  a  navigable  condition,  whilst, 
however,  stipulating,  in  the  last  paragraph  of  the  article,  that  such  right  shall  not 
be  invoked  against,  a  riparian  State,  if  the  latter  is  able  to  prove  that  it  is  acting  or  has 
acted  with  the  unanimous  consent  of  all  the  States  riparians  of  the  international 
waterway,  or  represented  on  the  international  commission  for  that  waterway. 

It  was,  however,  conceded  that  in  view  of  the  capital  importance  of  the  maintenance 
of  navigability,  and  the  serious  damage  which  might  result  merely  from  the  negligence 
of  a  riparian  State,  every  riparian  State  should  be  bound  to  allow  the  necessary  works 
for  such  maintenance  to  be  carried  out  on  its  territory,  subject  to  the  apportionment 
of  the  cost  between  the  States  concerned,  in  proportion  to  their  respective  interest  in 
the  said  works. 

It  is  understood  that,  in  case  of  dispute,  the  Permanent  Court  of  International 
Justice  alone  shall  have  the  power  to  decide.  If  such  a  measure  is  prescribed,  it  is 
on  no  account  to  be  viewed  in  the  light  of  a  penalty,  but  simply  as  the  technical  means 
employed  as  between  Nations  for  carrying  out  the  Convention. 

The  majority  of  previous  conventions  content  themselves  with  prescribing  the 
maintenance  of  the  river  in  a  navigable  condition.  At  the  instance  of  the  Belgian 
delegation,  the  Commission  arrived  at  the  conclusion  that,  in  view  of  the  present  rapid 
rate  of  technical  progress,  such  a  stipulation  alone  would  not  be  sufficient  to  maintain 
an  international  waterway  in  a  really  adequate  condition,  from  a  technical  point  of  view, 
to  meet  the  requirements  of  traffic  at  any  given  moment.  Accordingly,  every  riparian 
State  is  bound  not  only  to  maintain  the  international  waterway  in  the  same  navigable 
condition  as  existed  at  the  time  vhen  the  General  Convention  is  signed,  but  also  to 
execute  or  allow  to  be  executed  such  future  works  as  may  be  necessary  for  the  impro- 
vement of  the  waterway.  But  for  this  additional  proviso,  freedom  of  navigation 
on  international  waterways  would  soon  exist  in  name  only,  because  it  could  no  longer 
be  exercised  in  conditions  compatible  with  normal  requirements.  As,  however,  it 
may  happen  that  works  of  improvement  may  constitute  a  very  heavy  financial  burden, 
the  Commission  were  of  opinion  that  the  Permanent  Court  of  International  Justice 
should  not  be  empowered,  in  case  of  dispute,  to  impose  this  expense  on  a  State,  and  it 
was  decided  that  the  States  requiring  the  execution  of  the  works  of  improvement  must 
offer  to  defray  the  cost.  Upon  this  question  of  the  works  of  improvement  the  Dutch 
delegation  reserved  its  opinion. 

Lastly,  it  was  for  the  Commission  to  consider  the  possible  case  of  opposition  ari- 
sing, apart  from  any  consideration  as  to  cost,  between,  on  the  one  hand,  interests  other 
than  those  of  navigation,  such  as,  in  particular,  the  maintenance  of  the  normal  hydrau- 
lic regime,  irrigation  requirements,  utilisation  of  water  pov\er,  considerations  of  national 
defence,  etc.,  and,  on  the  other  hand,  the  carrying  out  of  works  for  the  improvement 
of  the  waterway.  Most  of  the  delegations  were  of  opinion  that,  in  the  present  state  of 
technical  development,  it  was  not  possible  invariably  to  concede  absolute  priority  to 
the  interests  of  navigation,  even  on  international  waterways. 

The  Swiss  delegation,  however,  saw  the  matter  in  a  different  light.  It  considered 
that,  while  on  waterways  where  rights  in  favour  of  navigation  had  already  been 
acquired  other  interests  should  also  receive  consideration,  this  should  not  be  at  the 
expense  of  the  navigation  rights,  which  alone  possess  a  valid  title  in  virtue  of  the  law  of 
nations. 

The  Swiss  delegation  also  contested  the  accuracy  of  the  view  that  the  present 
technical  position  justified  the  closing  to  navigation  of  waterways  hitherto  accessible 
from  the  sea.  The  delegation  recalled  the  fact  that,  as  a  general  rule,  the  utilisation 
of  hydraulic  power  and  the  construction  of  an  irrigation  system  are  intended  to  provide 
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means  of  increasing  industrial,  agricultural  and  other  forms  of  production  and  to  assist 
in  extending  civilisation  to  hitherto  thinly  populated  districts,  etc.  But  the  very 
accomplishment  of  such  an  object  will  bring  to  light  the  necessity  for  providing  these 
regions  with  fresh  means  of  transport,  and  it  would  then  become  a  subject  of  regret 
that  facilities  for  navigation  had  not  been  preserved  on  a  watercourse  which  this 
Convention  had  allowed  to  be  closed,  whereby  the  Convention  would  incur  the 
reproaches  of  the  generations  to  come  for  having  overlooked  the  importance  of  the 
guarantees  which  are  indispensable  to  the  exercise  of  international  navigation. 

The  Commission  finally  decided  that,  although  interests  other  than  those  of  navi- 
gation should  certainly  be  reconciled  as  far  as  possible  with  those  of  navigation  itself, 
yet,  failing  this,  the  whole  body  of  the  riparian  States,  with  those  which  may  be  repre- 
sented on  the  International  Commission  for  a  waterway,  should  be  empowered,  if 
unanimous  on  the  subject,  to  make  the  best  use  of  a  waterway  from  an  economic 
standpoint,  to  cease  maintaining  it  in  a  navigable  condition,  or  even  close  it  completely 
to  navigation.  With  regard  to  works  for  the  improvement  of  a  waterway,  a  State 
which  makes  out  a  good  case,  that  is  to  say,  one  in  which  reasons  based  solely  on 
international  competition  do  not  figure,  should  be  allowed,  under  the  same  conditions, 
to  subordinate  the  interests  of  navigation  to  its  other  legitimate  interests. 

All  the  provisions  of  Article  9  concern  exclusively  the  riparian  States  of  the  portion 
of  a  waterway  international  in  virtue  of  Article  1.  No  doubt,  works  executed  by 
riparian  States  of  the  upper  part  of  the  stream  which  is  not  navigable  from  the  sea  and 
consequently  not  international,  might  have  extremely  deleterious  effects  upon  navi- 
gation on  the  international  portion.  The  Portuguese  delegation  had  proposed  that 
in  the  same  article  these  States  should  be  prohibited  from  carrying  out  such  works, 
but  the  Commission,  whilst  favourable  to  the  principle  underlying  the  suggestion, 
considered  that  it  lay  outside  the  scope  of  the  Convention  on  the  International  Regime 
of  Waterways  to  regulate  the  use  to  which  the  non-navigable  part  of  a  waterway  was 
put,  and  that  a  more  exhaustive  study  of  the  question,  although  of  undoubted  interest, 
must  be  deferred  to  a  later  date. 

SECTION  VI 
Administration. 

Article  10.  —  In  view  of  the  general  character  of  the  Convention,  the  Commis- 
sion did  not  feel  that  they  should  enjoin  an  agreement  between  the  riparian  States 
of  an  international  waterway  with  the  object  of  a  joint  administration.  Neither  did 
it  seem  possible  to  go  further  than  to  record  the  wish  that  there  should  b"  drawn  up 
regulations  for  navigation  which  should  be  as  nearly  uniform  as  possible.  In  fact,  as 
the  Convention  is  subject  to  the  jurisdiction  of  the  League  of  Nations,  any  dispute 
arising  out  of  an  agreement  or  regulation  of  this  nature  would  have  had  to  go  before 
the  Permanent  Communications  and  Transit  Committee  and  the  Permanent  Court  of 
International  Justice,  which  would  thus,  to  all  intents  and  purposes,  have  been  led 
to  legislate  for  the  administration  of  the  majority  of  international  waterways. 

In  connection  with  the  preamble,  it  was  explained  that  on  international  waterways 
navigation  regulations  might  only  prohibit  the  free  exercise  of  towage  when  this  was 
rendered  necessary  by  technical  conditions,  and  would  in  consequence  facilitate  the 
freedom  of  navigation.  The  Polish  delegation  had  proposed  to  exclude  towage  from 
freedom  ot  navigation. 

Article  11.  —  The  provision  under  which  all  the  various  International  Commis- 
sions comprising  representatives  of  States  other  than  the  States  riparians  of  the  inter- 
national waterway  shall  come  under  the  category  of  the  organisations  provided  for 
in  Article  24  of  the  Covenant  of  the  League  of  Nations,  is  not  to  be  taken  as  giving  a 
legal  interpretation  of  the  said  Article  24.  In  particular,  it  is  not  implied  that  these 
international  commissions  do  not  already  fall  within  the  scope  of  this  article,  nor, 
on  the  other  hand,  is  the  opposite  interpretation  to  be  inferred. 

In  the  belief  that  the  River  Commissions  would,  within  their  own  sphere,  practise 
intornational  co-operation  in  accordance  with  the  spirit  of  the  League  of  Nations, 
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the  Commission  have  meant  to  place  on  record  their  very  strong  view  that,  in  con- 
formity with  this  spirit  (subject  to  certain  reservations  which  are  explained  in  the 
article  itself),  these  bodies  should  be  inspired  in  their  work  solely  by  the  interest  of 
navigation. 

The  International  Commissions  can  evidently  exercise  their  powers  only  over  those 
parts  of  a  waterway  which  are  placed  under  their  jurisdiction. 


SECTION  VII 
Miscellaneous  Provisions. 

Articles  12,  13,  14,  15.  —  Vide  the  commentary  on  the  corresponding  articles  of 
the  Convention  on  Freedom  of  Transit.  With  regard  to  Article  12,  the  Swiss  dele- 
gation had  proposed,  for  the  Convention  on  the  International  Regime  of  Waterways, 
an  article  similar  to  that  which  it  had  put  forward  for  the  Convention  on  Freedom  of 
Transit  (1).  According  to  this  article,  it  was  forbidden,  in  time  of  war,  to  deprive  any 
State  not  having  access  to  the  sea  of  freedom  of  navigation  on  the  international  water- 
ways flowing  through  the  zone  of  hostilities,  unless  another  waterway  was  thrown 
open  to  it  to  serve  as  its  access  to  the  sea,  failing  which  the  latter  State  would  be  relieved 
of  all  its  obligations  as  a  Member  of  the  League  of  Nations. 

For  the  reasons  already  explained  in  connection  with  the  Convention  on  Freedom 
of  Transit,  the  Commission  decided  not  to  depart  from  the  general  form  of  Article  12. 

In  accordance  with  most  of  the  historical  precedents,  Article  14  excludes  certain 
vessels  from  the  scope  of  the  Convention. 

Article  16.  —  After  extremely  lengthy  discussions,  which  merely  demonstrated 
the  impossibility  of  arriving  at  any  agreement,  the  Commission  confined  itself  to 
excluding  local  transport  from  the  application  of  the  Convention. 

The  Belgian,  British,  Dutch,  Greek,  Japanese  and  Swiss  delegations,  which  consi- 
dered that  a  stipulation  of  this  nature  would  not  guarantee  freedom  of  navigation, 
proposed  to  admit  in  principle  absolute  Freedom  of  Navigation,  without  the  right  of 
reserving  local  transport  in  favour  of  the  flag  of  the  riparian  States,  unless  special  pro- 
visions to  this  effect  had  been  included  in  the  act  of  navigation  of  any  particular 
waterway.  The  Greek  delegation  went  further,  and  declared  that  the  inclusion  of 
this  article  threatened  to  constitute  a  monopoly  of  the  interior  trade  of  international 
rivers  for  the  exclusive  benefit  of  the  riparian  States.  It  was  of  opinion,  moreover, 
that  such  a  course  was  in  opposition  not  only  to  previous  treaties  on  the  subject,  but 
also  to  Article  332  of  the  Treaty  of  Versailles,  and  corresponding  articles  of  the  other 
treaties,  since  none  of  these  contained  any  restrictions  on  free  navigation  on  inter- 
national rivers,  thus  giving  evidence  of  a  liberal  policy  of  a  very  high  order.  The 
Dutch  delegation  attached  special  importance  to  the  fact  that  the  principle  of  the 
assimilation  of  non-riparians  with  regard  to  local  transport  had  been  strongly  advo- 
cated by  France,  Great  Britain  and  Sardinia  at  the  Congress  of  Paris  in  1850,  and  was 
recognised  by  the  Congo  Act  of  1885  as  forming  part  of  international  common  law. 

As  against  this,  the  Chinese,  Czecho-Slovak,  Polish  and  Serb-Croat-Slovene  dele- 
gations, and  the  Roumanian  delegation  in  particular,  insisted  that  the  diametrically 
opposite  principle  should  be  embodied  in  the  Convention.  The  Roumanian  delegation 
declared  that  the  carrying  out  of  local  transport  within  the  territory  of  a  State,  under 
a  foreign  flag,  was  calculated  to  bring  in  its  train  not  only  the  ruin  of  local  enterprise 
in  navigation,  but  also,  as  a  result  of  competition  with  the  railways,  serious  harm 
to  the  economic  life  of  the  sovereign  State.  The  Polish  delegation  added  that,  parti- 
cularly as  regards  States  which  had  to  carry  out  important  works  in  order  to  use  their 
waterways,  navigation  would  soon  have  to  become  a  State  monopoly,  in  order  that 
the  State  might  recover  the  expenses  it  would  have  to  bear,  while  at  the  same  time 
developing  the  service;  and  that  the  regime  of  navigation  would  thus  approximate 
more  and  more  closely  to  that  of  railways;  in  these  conditions,  if  national  private 


(1)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  292  etseq. 
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navigation  companies  for  internal  navigation  were  no  longer  authorised,  a  sovereign 
State  would  still  less  permit  foreign  undertakings  to  exercise,  even  on  international 
waterways,  an  industry  prohibited  to  its  own  nationals.  Not  only  did  the  Polish 
delegation  oppose  the  granting  of  freedom  for  local  transport  to  any  flag  other  than 
that  of  the  sovereign  State,  but  it  also  reserved  its  opinion  with  regard  to  all  freedom 
of  navigation  other  than  freedom  of  transit  on  navigable  waterways. 

The  Commission  discussed  two  texts  in  succession  with  the  object  of  arriving  at 
a  compromise.     The  first  admitted  the  principle  of  freedom  to  carry  out  local  trans- 
port, subject  to  exceptions  contained  in  acts  of  navigation;  the  second  adopted  the 
contrary  principle  and  reserved  this  right,  subject  likewise  to  exceptions.     It  was  not 
found  possible  to  adopt  either  of  these  texts.     The  same  fate  befell  the  following  text 
put  forward  by  the  Belgian  delegation  and  supported  by  the  Japanese  delegation  : — 
"  Subject  to  the  provisions  contained  in  Article  17,  the  present  Convention 
does   not  apply  to  the  local  transport  of  passengers  and    goods  between   ports 
situated  under  the  sovereignty  or  authority  of  one  and  the  same  State.     Never- 
theless, unless  such  transport  be  reserved  by  that  State  to  its  own  flag,  no  distinc- 
tion may  be  made  in  this  respect  between  the  flags  of  the  other  High  Contracting 
Parties,  except  when  justified  by  special  economic,  topographical  and  technical 
conditions.  " 

The  French  delegation  proposed  to  allow  the  right  of  reserving  local  transport 
as  far  as  all  international  waterways,  other  than  those  of  more  general  international 
interest  (that  is  to  say,  those  placed  under  the  jurisdiction  of  international  commis- 
sions composed  of  representatives  of  States  other  than  riparian  States)  were  concerned, 
but  this  proposition  likewise  failed  to  meet  with  agreement. 

Minor  discussions  took  place  as  to  whether,  if  the  right  to  reserve  local  transport 
were  allowed,  riparian  States  were  at  liberty  to  use  this  right  to  discriminate  in  favour, 
not  of  their  own  flag,  but  of  that  of  another  State,  either  a  co-riparian  of  the  same 
international  waterway  or  even  a  non-riparian,  but  these  discussions  did  not  result  in 
any  definite  conclusions. 

In  the  circumstances,  the  Commission  decided  to  exclude  from  the  scope  of  the 
Convention  the  question  of  the  right  of  carrying  out  local  transport  of  passengers  and 
goods  between  ports  situated  under  the  sovereignty  or  authority  of  one  and  the  same 
State,  deeming  it  best  that  the  decision  as  to  such  transport  should  be  left  entirely 
to  the  special  agreements,  acts  of  navigation  or  custom  governing  each  waterway. 
The  Czecho-Slovak,  Polish,  Roumanian  and  Serb-Croat-Slovene  delegations,  however, 
declared  their  inability  to  associate  themselves  with  either  the  maintenance  or 
restoration  of  "  pre-war  custom.  " 

The  words  local  transport  in  this  article  should  be  interpreted  as  follows  :  the 
words  local  transport  signify  transport  other  than  imports,  exports  or  traffic  in 
transit,  with  or  without  transhipment  from  one  vessel  to  another,  with  or  without 
unloading  on  to  a  quay,  with  or  without  warehousing  en  route.  In  the  latter  case, 
continuity  of  transport  is  not  considered  to  have  been  interrupted,  whilst,  on  the 
other  hand,  any  intermediate  railway  transport  would  constitute  such  an  interrup- 
tion.    For  purposes  of  clearness,  the  following  three  illustrations  may  be  given  : — 

1.  "  Free  "  goods  are  transhipped  in  a  port,  then  declared  in  consumption 
and,  finally,  are  reforwarded  to  another  port  belonging  to  the  same  State;  this 
last  stage  constitutes  local  transport. 

2.  Goods  liable  to  customs  duty  have  been  "  cleared  "  (didouanees)  in  a  port 
but  not  transhipped.  Their  subsequent  transport  to  another  port  of  the  same 
State  does  not  constitute  local  transport. 

3.  Goods  liable  to  customs  duty  have  been  "  cleared  "  and  transhipped,  but 
are  covered  by  a  through  bill  of  lading;  their  subsequent  transport  to  the  port 
of  destination  does  not  constitute  local  transport. 

Articles  17  et  seq.  —  Vide  the  commentary  on  the  corresponding  articles  of  the 
Convention  on  Freedom  of  Transit  (1). 


(1)  See  Verbatim  Records  and  Texts  relating  to  the  Convention  on  Freedom  of  Transit,  p.  293. 
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APPENDIX  TO  CHAPTER  111 


The  motives  in  support  of  the  recommendation  of  the  Draft  Convention  on  the 
Right  to  a  Flag  of  States  without  access  to  the  sea  are  to  be  found  on  p.  69  in  connec- 
tion with  Article  3  of  the  Draft  Convention  on  Waterways  (1). 


(1)  See  p.  420. 


SECTION   V 

DRAFT  CONVENTION  ON  THE  REGIME 
OF  NAVIGABLE  WATERWAYS  OF  INTERNATIONAL  CONCERN 

(Text  prepared  by  the  Committee  on  Navigable  Waterways 
and  referred  to  the  Drafting  Committee.) 


Preamble 


The  High  Contracting  Parties,  being  desirous  of  applying  to  the  waterways  situa- 
ted under  their  sovereignty  or  authority  the  principle  of  freedom  of  communications 
in  conformity  with  Article  23  e)  of  the  Covenant  of  the  League  of  Nations,  do  hereby 
enact  the  provisions  of  the  present  Convention  concerning  the  regime  of  certain  of 
these  waterways  defined  below  in  Article  1  as  being  of  international  concern. 


Article  1 
Definition. 

In  applying  the  present  Convention,  the  following  are  declared  to  be  navigable 
waterways  of  international  concern  : 

I.  —  All  parts  which  are  naturally  navigable,  both  to  and  from  the  sea,  of  a  water- 
way which,  in  its  course,  naturally  navigable  both  to  and  from  the  sea,  divides  or 
crosses  different  States,  and  also  all  parts  of  any  other  waterway  naturally  navigable 
both  to  and  from  the  sea,  which  connects  with  the  sea  a  waterway  naturally  navigable 

.  which  divides  or  crosses  different  States. 
It  is  understood  that  : 

(a)  The  fact  of  transhipment  from  one  vessel  to  another  is  not  excluded  by  the 
words  navigable  both  to  and  from  the  sea; 

(b)  Any  natural  waterway,  or  part  of  a  natural  waterway,  is  said  to  be  naturally 
navigable  if  it  is  at  present  used  for  ordinary  commercial  navigation,  or  is  capable, 
by  reason  of  its  natural  conditions,  of  being  so  used; 

(c)  By  ordinary  commercial,  navigation  is  to  be  understood  navigation  which,  in 
view  of  the  economic  conditions  of  the  riparian  countries,  is  commercially  and  nor- 
mally practicable; 

(d)  Tributaries  are  to  be  considered  as  separate  waterways; 

(e)  Lateral  canals,  constructed  in  order  to  remedy  the  defects  of  a  waterway  inclu- 
ded in  the  above  definition,  are  assimilated  thereto; 

(/)  All  the  riparians  of  a  navigable  waterway  of  international  concern  and  of  its 
tributaries  of  international  concern  shall  be  considered  as  riparians. 

II.  —  Waterways,  or  parts  of  waterways,  whether  natural  or  artificial,  expressly 
declared  as  being  placed  under  the  regime  of  this  Convention,  either  in  unilateral  acts 
of  the  States  under  whose  sovereignty  or  authority  these  waterways  or  parts  of 
waterways  are  situated,  or  in  agreements  with  the  consent,  in  particular,  of  the  said 
States. 
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Article  1  a) 

Amongst  navigable  waterways  of  international  concern,  the  following  shall  form 
a  special  category,  with  a  view  to  the  application  of  Articles  4,  9,  10  and  11  of  the 
present  Convention  : — 

(a)  Navigable  waterways  for  which  there  are  International  Commissions  upon 
which  non-riparian  States  are  represented; 

(b)  Navigable  waterways  which  may  subsequently  be  placed  in  this  category,  in 
virtue  either  of  unilateral  declarations  on  the  part  of  States  under  whose  sovereignty 
or  authority  they  are  placed,  or  of  agreements  made  with  the  consent  in  particular, 
of  such  States. 

Article  2 

Free  Exercise  of  Navigation. 

Subject  to  the  provisions  contained  in  Articles  4  and  14,  each  of  the  High  Con- 
tracting Parties  shall  accord  the  free  practice  of  navigation  to  the  vessels  flying  the 
flag  of  any  one  of  the  other  High  Contracting  Parties  on  those  parts  of  waterways 
specified  above  which  may  be  situated  under  its  sovereignty  or  authority. 

Article  3 
Equality  of  Treatment. 

In  the  practice  of  such  navigation,  and  subject  to  the  provisions  referred  to  in 
Article  2,  the  subjects,  property  and  flags  of  all  the  Contracting  Parties  shall  be  treated 
in  every  respect  on  the  basis  of  absolute  equality,  no  distinction  being  made  between 
the  subjects,  property, — either  by  reason  of  the  point  of  departure  or  destination,  or 
of  the  direction  of  the  traffic — and  flags  of  the  different  riparian  States,  including  the 
riparian  State  under  whose  sovereignty  or  authority  the  part  of  the  waterway  in 
question  may  be  situated,  or  between  the  subjects,  property  and  flags  of  riparian  and 
non-riparian  States,  it  being  understood,  in  consequence,  that  no  exclusive  rights  of 
navigation  shall  be  granted  on  such  navigable  waterways  to  companies  or  to  private 
individuals,  and  that  in  so  far  as  concerns  the  application  of  the  present  article,  the 
High  Contracting  Parties  recognise  the  maritime  flag  of  vessels  belonging  to  any 
High  Contracting  Party  not  possessing  a  sea-coast  when  they  are  registered  in  the  one 
place  situated  in  its  territory  selected  as  the  port  of  registration  for  such  vessels. 

Article  4 
Restrictions. 

As  an  exception  to  the  two  preceding  Articles,  and  in  the  absence  of  any  convention 
or  obligation  to  the  contrary  : — 

(1)  A  riparian  State  situated  on  a  natural  system  of  navigable  waterways  of  inter- 
national concern  is  entitled  to  reserve  for  its  own  flag  the  transport  of  passengers  and 
goods  loaded  at  one  port  placed  under  its  sovereignty  or  authority  and  unloaded  at 
another  port  placed  under  its  sovereignty  or  authority.  A  State  which  does  not 
make  use  of  these  powers  may  refuse  the  benefit  of  equality  of  treatment  as  regards 
such  transport  to  any  co-riparian  State  which  does  make  use  of  it. 

On  the  navigable  waterways  referred  to  in  Article  1  a),  and  except  when  complete 
freedom  has  already  been  proclaimed  in  a  previous  navigation  act  or  may  subse- 
quently be  proclaimed  unanimously  by  the  States  represented  on  the  international 
Commission,  the  Navigation  Act  shall  only  leave  the  riparian  States  the  right  to 
reserve  the  local  transport  of  passengers  and  goods  which  are  either  national  or  na- 
tionalised. 

(2)  When  a  natural  system  of  navigable  waterways  of  international  concern,  which 
does  not  include  waterways  of  the  kind  referred  to  in  Article  1  a),  only  separates  or 
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passes  through  two  States,  and  provided  that  these  two  States  are  in  agreement, 
they  are  entitled  to  reserve  for  their  own  flags  the  transport  of  passengers  and  goods 
between  two  ports  situated  on  the  said  system,  unless  this  transport  takes  place 
between  two  ports  not  situated  under  the  sovereignty  or  authority  of  one  and  the 
same  State,  in  the  course  of  a  voyage  which  is  effected  without  transhipment  and 
which  includes  a  sea  passage  or  passage  over  a  navigable  waterway  of  international 
concern  not  belonging  to  the  above-mentioned  system. 

Article  5 
Administrative  Measures. 

On  the  waterways  or  parts  of  waterways  provided  for  in  Article  1  and  situated 
under  its  sovereignty  or  authority,  each  of  the  High  Contracting  Parties  reserves 
to  itself  the  right  which  it  at  present  enjoys  of  issuing  regulations  and  of  taking  the 
necessary  measures  for  the  general  policing  of  the  country,  by  the  application  of  laws 
and  regulations  with  regard  to  customs,  public  health,  precautions  against  diseases  of 
animals  and  plants,  emigration,  immigration,  and  the  import  and  export  of  prohibited 
goods,  it  being  understood  that  these  stipulations  and  measures,  which  shall  be  rea- 
sonable and  shall  be  applied  on  a  basis  of  absolute  equality  to  the  nationals,  property 
and  flags  of  every  one  of  the  High  Contracting  Parties,  including  the  Contracting 
Party  by  which  they  are  issued,  must  not  unduly  impede  the  free  practice  of  navigation. 

Article  6 
Charges  for  Sercices  rendered. 

No  dues  of  any  kind,  other  than  dues  in  the  nature  of  payment  for  services  rendered 
and  intended  solely  to  cover  equitably  the  cost  of  maintaining  the  navigability  of  the 
waterway,  or  of  improving  it  and  its  approaches  or  to  meet  expenditure  incurred  in 
the  interests  of  navigation,  shall  be  levied  anywhere  throughout  the  course  of  an 
international  waterway,  or  at  its  outlet.  The  tariffs  shall  be  based  on  such  expenses, 
and  the  schedules  posted  up  in  the  ports.  These  dues  shall  be  levied  in  such  a  manner 
as  to  render  unnecessary  any  detailed  examination  of  cargo,  except  in  cases  of  suspected 
fraud  or  contravention,  and  both  as  regards  their  amount  and  the  method  of  their 
application,  to  facilitate  international  traffic  as  much  as  possible. 

Article],? 
Transit,  Customs  Formalities. 

As  regards  customs  formalities,  the  transit  of  vessels,  passengers  and  goods  on 
waterways  of  international  concern,  shall  be  effected  under  the  conditions  established 
by  the  Convention  on  Freedom  of  Transit.  In  cases  where  transit  takes  place  without 
transhipment,  the  following  additional  provisions  shall  be  applicable. 

When  the  two  banks  of  a  waterway  of  international  concern  are  within  the  same 
State,  the  customs  formalities  on  goods  in  transit,  after  they  have  been  declared  and 
subjected  to  a  summary  inspection,  will  be  limited  to  placing  them  under  seal  or 
padlock  or  in  the  custody  of  customs  agents. 

When  a  waterway  of  international  concern  forms  the  frontier  between  two  States, 
vessels,  passengers  and  goods  passing  in  transit  shall  be  exempt  from  all  customs  for- 
malities except  in  these  cases  in  which  there  are  valid  reasons  of  a  practical  nature 
for  carrying  out  customs  formalities  in  the  part  of  the  river  which  forms  the  frontier, 
but  such  formalities  must  not  interfere  with  the  facilities  of  navigation. 

The  dues  provided  for  and  authorised  in  Article  3  of  the  Convention  on  Freedom 
of  Transit  shall  not  apply  to  the  transit  of  vessels,  passengers  and  goods  on  waterways 
of  international  concern,  it  being  understood  that  vessels  in  transit  may  be  called  upon 
to  provide  and  bear  the  cost  of  the  board  and  lodging  of  customs  agents  who  may  be 
strictly  necessary  for  purposes  of  supervision. 


—    433    — 

Article  8 
Use  oj  Pats. 

1.  As  regards  the  use  of  all  the  ports  situated  on  a  navigahle  waterway  of  interna- 
tional concern,  and  subject  to  the  provisions  of  Articles  4,  14  and  16,  the  subjects, 
property  and  flags  of  all  the  High  Contracting  Parties  shall  enjoy  equal  treatment 
with  the  subjects,  property  and  flags  of  the  riparian  State  under  whose  sovereignty 
or  authority  the  port  is  situated,  particularly  as  regards  port  dues  and  charges;  it 
being  understood  that  the  goods  to  which  the  present  paragraph  shall  apply  are  those 
originating  in,  or  proceeding  from  or  to,  the  territory  of  one  of  the  High  Contracting 
Parties. 

2.  The  equipment  of  ports  situated  on  a  navigable  waterway  of  international 
concern  and  the  facilities  granted  to  navigation  in  these  ports  shall  be  available  for 
public  use  to  such  reasonable  degree  as  corresponds  with  the  free  and  effective  practice 
of  navigation. 

3.  For  the  application  of  customs  or  similar  duties  levied  on  imports  and  exports 
through  the  said  ports,  no  difference  shall  be  made  by  reason  of  the  flag  flown  by 
the  vessel  carrying,  or  to  carry,  the  goods,  whether  it  be  national  or  belonging  to  any 
one  of  the  High  Contracting  Parties. 

4.  The  State  under  whose  sovereignty  or  authority  a  port  is  situated  may  with- 
draw the  benefits  of  the  preceding  paragraph  from  any  vessel  if  it  is  proved  that  the 
owner  of  the  vessel  discriminates  systematically  against  the  nationals  of  that  State, 
including  companies  controlled  by  such  nationals. 

5.  In  the  absence  of  special  circumstances  which  would  adequately  justify  an 
exception  from  this  provision,  on  account  of  economic  necessity,  these  dues  must  not 
exceed  those  which  are  levied  on  the  other  frontiers  of  the  State  concerned,  on  goods 
imported  and  exported  under  the  general  conditions  of  the  legislation  of  this  State. 

All  the  facilities  which  may  be  accorded,  by  the  High  Contracting  Parties,  on  other 
land  or  water  routes,  or  in  other  ports,  for  the  import  and  export  of  goods,  shall  be 
equally  accorded  to  imports  and  exports  under  the  same  conditions  by  the  navigable 
waterway  and  the  ports  referred  to  above. 

Article  9 
Works. 

1.  Each  of  the  riparian  States  is  bound,  on  the  one  hand,  to  abstain  from  any  action 
likely  to  prejudice  navigability  or  to  reduce  facilities  for  navigation,  and,  on  the 
other  hand,  to  take  suitable  measures  as  rapidly  as  possible  to  remove  any  obstruc- 
tions and  accidental  dangers  to  navigation. 

2.  If  this  navigation  involves  regular  upkeep,  each  of  the  riparian  States  is  under 
an  obligation  towards  the  other  States  to  take  the  steps  and  to  carry  out  the  works 
necessary  for  this  purpose  on  its  territory,  as  rapidly  as  possible,  having  regard  to 
the  state  of  navigation,  at  any  period,  and  also  to  the  economic  condition  of  the  dis- 
tricts served  by  the  navigable  waterway. 

In  the  absence  of  any  convention  to  the  contrary,  each  of  the  riparian  States  will 
be  entitled  to  demand  from  the  other  States,  basing  its  demand  on  valid  reasons,  that 
they  shall  bear  an  equitable  share  in  the  cost  of  such  upkeep. 

3.  In  the  absence  of  legitimate  grounds  for  opposition  on  the  part  of  one  of  the  ripa- 
rian States,  including  the  State  which  is  territorially  interested,  based  either  on  the 
actual  conditions  of  navigability  within  its  territory,  or  upon  any  other  interests,  such 
as,  in  particular,  the  maintenance  of  normal  hydraulic  conditions,  the  needs  of  irrigation, 
the  utilisation  of  hydraulic  power,  or  the  necessity  of  constructing  other  more  advan- 
tageous routes  for  communication,  a  riparian  State  may  not  refuse  to  carry  out  at  the 
request  of  any  other  riparian  State  the  works  necessary  for  the  improvement  of  navi- 
gability, provided  that  the  latter  State  offers  to  pay  the  cost  and  also  to  bear  an 
equitable  share  of  the  excess  costs  of  upkeep.     Nevertheless,  it  is  understood  that 
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these  works  cannot  be  undertaken  so  long  as  the  State  on  whose  territory  they  are  to 
be  carried  out  is  opposed  to  them  on  grounds  of  vital  interests. 

4.  In  the  absence  of  any  convention  to  the  contrary,  the  State  which  is  bound  to 
carry  out  the  works  of  upkeep  may  be  released  from  this  obligation  if,  with  the  consent 
of  all  the  co-riparian  States,  one  or  more  of  them  undertake  to  carry  them  out  in  its 
place;  as  regards  works  for  improvement,  the  State  which  is  bound  to  carry  them  out 
will  be  freed  from  the  obligation  if  it  authorises  the  State  which  proffered  the  request 
to  carry  them  out  in  its  place;  the  carrying  out  of  works  by  States  other  than  the 
State  territorially  interested,  or  their  participation  in  the  cost  of  these  works,  shall 
be  assured  without  prejudice  as  regards  the  State  territorially  interested,  to  its  rights 
of  control  and  administration  in  respect  of  these  works  and  to  the  prerogatives  of  its 
sovereignty  or  authority  over  the  waterway. 

5.  On  the  waterways  referred  to  in  Article  1  (a),  the  provisions  of  the  present 
Article  are  applicable  subject  to  any  stipulations  contained  in  treaties,  conventions  or 
navigation  acts  which  determine  the  powers  and  responsibilities  of  the  international 
commission  in  respect  of  works. 

Subject  to  any  special  provisions  contained  in  the  said  treaties,  conventions  or 
navigation  acts,  which  exist  or  may  be  concluded  : — 

(a)  Decisions  in  regard  to  works  will  be  made  by  the  Commission; 

(b)  The  settlement,  under  the  conditions  laid  down  in  Article  19  below,  of  any  dispute 
which  may  arise  as  a  result  of  these  decisions,  may  always  be  demanded  on  the  grounds 
that  these  decisions  are  ultra  vires,  or  that  they  infringe  international  conventions 
governing  navigable  waterways.  A  request  for  a  settlement  under  the  aforesaid 
conditions  based  on  any  other  grounds  can  only  be  put  forward  by  the  State  which  is 
territorially  interested. 

The  decisions  of  the  Commission  shall  be  in  conformity  with  the  provisions  of  the 
present  Article. 

6.  Notwithstanding  the  provisions  of  the  second  paragraph  of  the  present  article, 
a  riparian  State  may,  subject  to  any  convention  to  the  contrary,  close  a  waterway 
to  navigation  either  wholly  or  in  part,  provided  that  a  riparian  State  or  all  the  States 
represented  on  the  International  Commission,  if  one  exists,  consent  to  this  closing. 

As  an  exception,  a  navigable  waterway  of  international  concern  not  referred  to 
in  Article  1  (a),  may  be  closed  by  one  of  the  riparian  States  if  the  navigation  on  it  is 
inconsiderable  and  if  this  State  is  justified  by  the  fact  that  its  economic  interest  is  ob- 
viously greater  than  that  of  navigation.  In  this  case  the  closing  may  take  place  when 
notice  of  such  action  is  given  one  year  previously  and  subject  to  an  appeal  on  the  part 
of  another  riparian  State  under  the  conditions  laid  down  in  Article  19.  If  necessary, 
the  decision  will  prescribe  the  conditions  under  which  the  closing  shall  be  carried  out. 

7.  Should  access  to  the  sea  be  afforded  by  a  navigable  waterway  of  international 
concern  with  several  branches,  situated  in  the  territories  of  one  and  the  same  State, 
the  provisions  of  paragraphs  1,  2  and  3  of  this  article  shall  apply  only  to  the  branch 
or  branches  considered  necessary  to  give  full  access  to  the  sea. 

Article  10 
Regulation  of  Navigation. 

Subject  to  any  stipulations  to  the  contrary  contained  in  special  agreements  or 
treaties,  the  administration  of  international  waterways  will  be  exercised  by  each  of 
the  riparian  States  under  whose  sovereignty  or  authority  the  waterway  is  situated. 
In  particular,  each  of  the  said  riparian  States  is  both  entitled  and  bound  to  publish 
regulations  for  the  navigation  of  the  waterway,  and  to  superintend  their  application. 
These  regulations  shall  be  framed  and  applied  in  such  a  manner  as  to  facilitate  freedom 
of  navigation  in  the  conditions  provided  for  in  the  present  Convention.  The  method 
of  procedure  for  such  matters  as  the  instituting  of  proceedings,  prosecutions  and  the 
repression  of  acts  committed  to  the  prejudice  of  navigation  shall,  in  particular,  be  as 
prompt  as  possible. 

The  High  Contracting  Parties  recognise,  however,  the  great  desirability  of  an  under- 
standing between   riparian   States   of   the  same  waterway  of  international  concern 
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regarding  its  administration,  and  especially  of  the  adoption  of  navigation  rules  through- 
out the  course  of  the  waterway  as  nearly  uniform  as  possible,  compatible  with  local 
conditions. 

Monopolised  public  services  for  towage  or  haulage  may  be  established  with  a  view 
to  facilitating  navigation,  by  the  unanimous  consent  of  the  riparian  States  or  of  the 
States  represented  on  the  International  Commission,  if  one  exists. 

Article  10  a) 

New  Article. 

1.  Treaties,  conventions,  and  agreements  concluded  between  the  Contracting 
States  in  respect  of  navigable  waterways  before  the  date  on  which  the  present  Conven- 
tion comes  into  force  are  not  abrogated  as  a  result  of  such  coming  into  force  as  far 
as  the  States  signatories  of  the  above-mentioned  treaties,  conventions  and  agree- 
ments are  concerned. 

Nevertheless,  the  Contracting  States  undertake  not  to  apply  among  themselves 
such  of  the  provisions  of  the  above-mentioned  treaties,  conventions  and  agreements 
as  would  be  in  conflict  with  the  regulations  of  the  present  Statute. 

2.  Financial  obligations  undertaken  by  one  of  the  Contracting  States  towards 
another  Contracting  State,  in  pursuance  of  Article  9,  Section  3  of  the  present  Statute, 
remain  valid  even  if  the  State  which  has  undertaken  them  should  denounce  the  present 
Convention  unless  an  agreement  to  the  contrary  has  been  made  with  the  creditor  State. 

Article  10  b) 

If  on  a  waterway  of  international  concern  one  or  more  of  the  riparian  States  do 
not  take  part  in  the  present  Convention,  the  financial  obligations  undertaken  by 
each  of  the  Contracting  States  in  virtue  of  Article  9  of  the  present  Convention  shall 
not  exceed  those  to  which  each  would  have  been  subject  if  all  the  riparian  States  had 
been  Contracting  Parties  to  the  present  Convention. 

Article  11 
River  Commissions. 

In  the  event  of  certain  functions  being  entrusted,  by  virtue  of  one  of  the  special 
agreements  or  treaties  referred  to  in  the  preceding  article,  to  an  International  Com- 
mission composed  of  representatives  of  States  other  than  the  riparian  States  of  the 
navigable  waterway,  such  a  Commission  shall,  subject  to  the  stipulations  contained 
in  Article  9,  be  inspired  solely  by  the  interests  of  navigation,  and  shall  come  under 
the  category  of  the  organisations  provided  for  in  Article  24  of  the  Covenant  of  the 
League  of  Nations.  By  this  it  is  understood  that  it  will  exchange  directly  with  the 
appropriate  organisations  of  the  League  of  Nations  any  useful  information,  and  will 
submit  an  annual  report  to  the  League  of  Nations. 

The  powers  of  the  Commissions  provided  for  in  the  preceding  paragraph  shall  be 
determined  by  the  Act  of  Navigation  of  each  waterway,  and  shall  at  least  include  the 
following   : — ■ 

(a)  The  Commission  shall  be  entitled  itself  to  draw  up  such  navigation  regula- 
tions as  it  thinks  fit,  and  shall  receive  advice  of  all  other  navigation  regulations. 

(b)  It  shall  be  furnished  by  all  the  riparian  States  with  official  reports  of  all 
schemes  for  the  improvement  of  the  waterway. 

(c)  It  shall  inform  the  riparian  States  of  any  action  which  may  be  advisable 
for  the  upkeep  of  the  works  and  the  maintenance  of  good  navigation  conditions. 

(d)  Where  the  Act  of  Navigation  does  not  include  special  regulations  for  the 
levying  of  dues  and  charges,  the  Commission  shall  be  entitled  to  approve  the 
levying  of  dues  and  charges  under  the  conditions  prescribed  in  Article  6  of  the 
present  Convention. 
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Article  12 
Application  of  the  Convention  in  time  of  War. 

The  present  Convention  does  not  govern  the  rights  and  obligations  of  belligerents 
and  of  neutrals  in  time  of  war.  With  this  reservation,  the  present  Convention  shall 
be  valid  in  time  of  war  in  the  measure  compatible  with  these  rights  and  these  obli- 
gations. 

Article  13 

Relationship  of  the  present  obligations  to  the  other  obligations  of  the  Members 

of  the  League  of  Nations. 

The  present  Convention  does  not  impose  on  any  of  the  High  Contracting  Parties 
any  obligation  which  would  conflict  with  its  rights  and  obligations  as  a  Member  of 
the  League  of  Nations. 

Article  14 

Vessels  of  War,  etc. 

Subject  to  any  agreements  to  the  contrary  to  which  the  State  territorially  interested 
is,  or  may  be,  a  party,  this  Convention  does  not  apply  to  the  navigation  of  vessels  of 
war  or  of  those  connected  with  the  policing  or  administration  of  the  river,  or,  in  general, 
with  the  exercise  of  any  public  authority. 

Article    15 
Relations  with  States  not  adhering  to  the  present  Convention. 

Each  of  the  High  Contracting  Parties  undertakes  not  to  accord  to  a  State  which 
does  not  adhere  to  the  present  Convention,  either  by  agreement  or  in  any  other  manner, 
any  treatment  which  would  be  contrary  to  the  provisions  of  the  present  Convention  if 
concluded  between  High  Contracting  Parties. 

Article  15  a) 

Exceptions  may  be  made  in  special  cases  and  for  as  short  a  period  as  possible,  to 
the  terms  of  the  preceding  articles  in  virtue  of  special  or  general  measures  which  any 
of  the  High  Contracting  Parties  may  be  obliged  to  take  in  case  of  grave  events  affecting 
the  safety  of  the  State  or  the  vital  interests  of  the  country,  it  being  understood  that 
the  principle  of  freedom  of  navigation,  and  especially  of  communication  between  ripa- 
rian States  and  the  sea,  should  be  observed  as  far  as  possible. 

Article    17 
Greater   Facilities. 

The  present  Convention  must  not  be  understood  to  imply  in  any  way,  on  the  one 
hand,  the  withdrawal  of  still  greater  facilities  granted  for  freedom  of  navigation  on 
any  waterway  of  international  concern,  under  conditions  compatible  with  the  prin- 
ciple of  equality  between  the  Subjects,  property  and  flags  of  all  the  Contracting  Parties, 
as  defined  in  and  applied  to  the  present  Convention,  or,  on  the  other  hand,  the  prohi- 
bition of  the  granting  of  such  greater  facilities  in  the  future. 

Article  17  a) 

In  conformity  with  Article  23  e)  of  the  Covenant  of  the  League  of  Nations,  any 
Contracting  State  which  can  establish  a  good  case  against  the  application  of  any  one 


—    437    — 

of  the  stipulations  of  the  present  Convention,  on  the  whole  or  part  of  its  territory, 
on  the  grounds  of  the  grave  economic  situation  arising  out  of  devastations  perpetrated 
on  its  soil  during  the  war  of  1914-1918,  shall  be  deemed  to  be  relieved  temporarily 
from  the  obligations  entailed  by  the  application  of  the  said  stipulation,  it  being  under- 
stood that  the  principle  of  freedom  of  navigation  must  be  observed  to  the  utmost 
possible  extent. 

Article  18 
Relationship  of  the  present  Convention  on  the  Treaties  of  Peace. 

As  regards  the  Contracting  States  who  are  signatories  of  the  Treaties  of  Peace 
concluded  with  Germany  on  June  28th,  1919,  with  Austria  on  September  10th,  1919, 
with  Bulgaria  on  November  27th,  1919,  with  Hungary  on  June  4th,  1920,  the  present 
Convention  in  no  way  affects  their  rights  and  obligations  as  established  by  the  said 
treaties. 

Article  19 

Settlement  of  Disputes. 

Without  prejudice  to  the  provisions  of  Section  5  of  Article  9,  and  in  the  absence 
of  any  direct  agreement  between  the  parties  concerned,  any  disputes  as  to  the  inter- 
pretation or  application  of  the  present  Convention  shall  be  brought  before  the  Per- 
manent Court  of  International  Justice,  unless  by  the  application  of  a  special  Conven- 
tion or  of  a  general  arbitration  clause,  a  settlement  of  the  dispute  be  effected,  either 
by  arbitration  or  in  any  other  manner. 

The  procedure  shall  be  in  the  form  of  a  request  by  the  Government  which  intends 
to  submit  the  dispute  to  the  Court. 

Nevertheless,  in  order  as  far  as  possible  to  settle  these  disputes  in  a  friendly  manner, 
the  Contracting  States  undertake  before  taking  any  legal  action  and  having  due  regard 
to  the  rights  and  attributions  of  the  Council  and  Assembly,  to  submit  these  disputes 
for  an  advisory  opinion  to  any  body  instituted  by  the  League  of  Nations  as  the  advi- 
sory and  technical  body  for  the  Members  of  the  League  in  matters  concerning  commu- 
nications and  transit.  In  urgent  cases,  a  provisional  opinion  may  be  given  recom- 
mending any  temporary  measures  destined  more  particularly  to  restore  the  facilities 
of  free  transit  which  may  have  existed  before  execution  of  the  act  or  deed  which  gave 
rise  to  the  dispute. 

Article   21 

Ratification. 

The  Secretary- General  of  the  League  of  Nations  shall  transmit  a  certified  copy  of 
the  present  Draft  Convention  to  each  Member  of  the  League  of  Nations,  as  well  as  to 
each  Power  to  which  the  Council  of  the  League  of  Nations  may  decide  that  the  present 
Draft  Convention  should  be  communicated. 

The  Secretary-General  of  the  League  of  Nations  shall  be  notified  of  the  official 
ratifications  of  the  present  Convention  and  shall  register  them. 

Article   22 
Notification. 

As  soon  as  the  ratifications  of  three  of  the  Members  or  Powers  referred  to  in  the 
preceding  article  have  been  registered  with  the  Secretariat,  the  Secretary-General 
shall  so  notify  all  the  Members  or  Powers  referred  to  in  the  preceding  Article. 

Article   23 
Coming  into  force  of  the  Convention. 

The  present  Convention  shall  come  into  force  thirty  days  after  the  date  on  which 
such  notification  is  issued  by  the  Secretary-General  of  the  League  of  Nations,  but  it 
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shall  then  be  binding  only  upon  those  Members  or  Powers  which  have  registered  their 
ratifications  with  the  Secretariat,  or  have  already  contracted  to  adhere  thereto.  There- 
after, this  Convention  will  come  into  force  for  any  other  Member  or  Power  thirty 
days  after  the  date  on  which  the  ratification  of  that  Member  or  Power  is  registered 
with  the  Secretariat. 

Article   24 

Date  of  Application  of  the  Convention. 

Each  Member  which  ratifies  this  Convention  agrees  to  bring  its  provision  into 
operation  not  later  than  July  1st,  1922,  and  to  take  such  action  as  may  be  necessary 
to  make  those  provisions  effective. 

Each  Power  which  ratifies  this  Convention  after  having  received  communication 
from  the  Council  of  the  League  of  Nations  agrees  to  bring  its  provisions  into  operation 
not  later  than  eighteen  months  after  the  date  of  the  said  communication,  and  to  take 
such  action  as  may  be  necessary  to  make  these  provisions  effective. 

Article  25 
Denunciation. 

Any  Member  or  Power  which  has  ratified  this  Convention  may  denounce  it  after 
the  expiration  of  five  years  from  the  date  on  which  the  Convention  comes  into  force, 
by  an  act  communicated  to  the  Secretary- General  of  the  League  of  Nations  for  regis- 
tration. Such  denunciation  shall  not  take  effect  until  one  year  after  the  date  on  which 
it  is  registered  with  the  Secretariat. 

Article  26 
Revision, 

At  least  once  in  ten  years,  the  Permanent  Communications  and  Transit  Com- 
mittee shall  present  to  the  General  Communications  and  Transit  Conference  a  report 
on  the  working  of  this  Convention,  and  shall  consider  the  desirability  of  placing  on 
the  agenda  of  the  Conference  the  question  of  its  revision  or  modification. 

Article  27 
Official  Text. 

The  French  and  English  texts  of  this  Convention  shall  both  be  authentic. 

New  article 

A  national  navigable  waterway  shall  not  be  considered  as  of  international  concern 
from  the  sole  fact  that  it  crosses  or  delimits  zones  or  enclaves  of  a  very  small  extent 
and  population  as  compared  with  those  of  the  territories  crossed,  and  which  form 
detached  parts  or  settlements  belonging  to  a  State  other  than  that  to  which  the  said 
river  belongs,  save  for  this  exception,  throughout  the  whole  of  its  navigable  course. 

New  article 

The  present  Convention  shall  not  be  applicable  to  a  navigable  waterway  of  inter 
national  concern  having  only  two  riparians,  which  separates,  for  a  great  part  of  its 
course,  a  Contracting  State  from  a  non-Contracting  State,  whose  Government  is  not 
recognised  by  the  former  at  the  time  of  the  signature  of  the  present  Convention,  unless 
an  agreement  has  been  concluded  between  the  two,  establishing  for  the  waterway  in 
question  an  administrative  and  customs  regime  which  gives  satisfactory  security  to 
the  Contracting  State. 


SECTION   VI 

STATUTE  ON  THE  REGIME  OF  NAVIGABLE  WATERWAYS 
OF  INTERNATIONAL  CONCERN 

(Text  prepared  by  the  Drafting  Committee,  in  accordance  with  the  text  drawn  up  by  the 
Committee  on  Navigable  Waterways,  and  submitted  to  the  Conference.) 


Article  1 


In  the  application  of  the  Statute,  the  following  are  declared  to  be  navigable  water- 
ways of  international  concern  : 

1.  All  parts  which  are  naturally  navigable  to  and  from  the  sea  of  a  waterway 
which  in  its  course,  naturally  navigable  to  and  from  the  sea,  separates  or  traverses 
different  States,  and  also  any  part  of  any  other  waterway  naturally  navigable  to  and 
from  the  sea,  which  connects  with  the  sea  a  waterway  naturally  navigable  which 
separates  or  traverses  different  States. 

It  is  understood  that  : 

(a)  Transhipment  from  one  vessel  to  another  is  not  excluded  by  the  words  navigable 
to  and  from  the  sea; 

(b)  Any  natural  waterway  or  part  of  a  natural  waterway,  is  termed  naturally  navi- 
gable if  now  used  for  ordinary  commercial  navigation,  or  capable  by  reason  of  its  natural 
conditions  of  being  so  used;  by  ordinary  commercial  navigation  is  to  be  understood 
navigation  which,  in  view  of  the  economic  condition  of  the  riparian  countries,  is 
commercially  and  normally  practicable; 

(c)  Tributaries  are  to  be  considered  as  separate  waterways; 

(d)  Lateral  canals  constructed  in  order  to  remedy  the  defects  of  a  waterway  in- 
cluded in  the  above  definition  are  assimilated  thereto; 

(e)  The  different  States  separated  or  traversed  by  a  navigable  waterway  of  inter- 
national concern,  including  its  tributaries  of  international  concern,  are  deemed  to  be 
riparian  States. 

2.  Waterways  or  parts  of  waterways,  whether  natural  or  artificial,  expressly 
declared  to  be  placed  under  the  regime  of  the  General  Convention  on  Navigable 
Waterways  either  in  unilateral  Acts  of  the  States  under  whose  sovereignty  or  autho- 
rity these  waterways  or  parts  of  waterways  are  situated,  or  in  agreements  made 
with  the  consent  of  the  said  States. 


Article  1  a) 

For  the  purpose  of  Articles  4,  9,  10  and  11  of  this  Statute,  the  following  shall  form 
a  special  category  of  navigable  waterways  of  international  concern  : 

(a)  Navigable  waterways  for  which  there  are  international  Commissions  upon  which 
non- riparian  States  are  represented; 

(b)  Navigable  waterways  hereafter  placed  in  this  category  either  in  pursuance  of 
unilateral  Acts  of  the  States  under  whose  sovereignty  or  authority  they  are  situated, 
or  in  pursuance  of  agreements  made  with  the  consent,  in  particular,  of  such  States. 
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Article  2 

Subject  to  the  provisions  contained  in  Articles  4  and  14,  each  of  the  Contracting 
States  shall  accord  free  exercise  of  navigation  to  the  vessels  flying  the  flag  of  any  one 
of  the  other  Contracting  States  on  those  parts  of  navigable  waterways  specified  above 
which  may  be  situated  under  its  sovereignty  or  authority. 

Article  3 

In  the  exercise  of  navigation  referred  to  above,  and  subject  to  the  provisions 
referred  to  in  Article  2,  the  nationals,  property  and  flags  of  all  Contracting  States  shall 
l)e  treated  in  all  respects  on  a  footing  of  perfect  equality.  No  distinction  shall  be  made 
between  the  nationals,  the  property, — based  either  on  its  point  of  departure  or  desti- 
tination,  or  on  the  direction  of  the  traffic — and  the  flags  of  the  different  riparian 
States,including  the  riparian  State  exercising  sovereignty  or  authority  over  the  por- 
tion of  the  navigable  waterway  in  question;  similarly,  no  distinction  shall  be  made 
between  the  nationals,  the  property  and  the  flags  of  riparian  and  non-riparian  States. 
II  is  understood,  in  consequence,  that  no  exclusive  right  of  navigation  shall  be  accord- 
ed on  such  navigable  waterways  to  companies  or  to  private  persons. 

With  a  view  to  the  application  of  these  provisions,  Contracting  States  recognise 
the  flag  of  vessels  of  any  Contracting  State  not  possessing  a  sea-coast  when  they  are 
registered  at  some  one  specified  place  situated  in  its  territory,  and  constituting  the  porl 
of  registry  for  such  vessels. 

Article  4 

As  an  exception  to  the  two  preceding  Articles,  and  in  the  absence  of  any  Convention 
or  obligation  to  the  contrary  : 

1.  A  riparian  State  has  the  right  of  reserving  for  its  own  flag  the  transport  of 
passengers  and  goods  loaded  at  one  port  situated  under  its  sovereignty  or  authority 
and  unloaded  at  another  port  also  situated  under  its  sovereignty  or  authority.  A 
State  which  does  not  reserve  the  above-mentioned  transport  to  its  own  flag  may, 
nevertheless,  refuse  the  benefit  of  equality  of  treatment  with  regard  to  such  transport 
to  a  co-riparian  which  does  reserve  it. 

On  the  navigable  waterways  referred  to  in  Article  1  a),  the  Act  of  Navigation  shall 
only  allow  to  riparian  States  the  right  of  reserving  the  local  transport  of  passengers 
or  of  goods  which  are  of  national  origin  or  are  nationalised.  In  every  case,  however, 
in  which  greater  freedom  of  navigation  may  have  been  already  established  in  a  pre- 
vious Act  of  Navigation,  this  freedom  shall  not  be  reduced. 

2.  When  a  natural  system  of  navigable  waterways  of  international  concern  which 
does  not  include  waterways  of  the  kind  referred  to  in  Article  1  a),  separates  or  crosses 
two  States  only,  the  latter  have  the  right  to  reserve  to  their  flago  by  mutual  agreement 
the  transport  of  passengers  and  goods  loaded  at  one  port  of  this  system  and  unloaded 
at  another  port  of  the  same  system,  unless  this  transport  takes  place  between  two 
ports  which  are  not  situated  under  the  sovereignty  or  authority  of  the  same  State, 
in  the  course  of  a  voyage  effected  without  transhipment  on  the  said  system  involving 
a  sea-passage  or  passage  over  a  navigable  waterway  of  international  concern  which 
does  not  belong  to  the  said  system. 

Article  5 

Each  of  the  Contracting  States  maintains  its  existing  right  on  the  navigable  water- 
ways or  parts  of  navigable  waterways  referred  to  in  Article  1  and  situated  under  its 
sovereignty  or  authority  to  enact  stipulations  and  to  take  the  necessary  measures 
for  policing  the  territory  and  applying  the  laws  and  regulations  relating  to  customs, 
public  health,  precautions  against  the  diseases  of  animals  and  plants,  emigration  or 
immigration,  and  to  the  import  or  export  of  prohibited  goods;  it  being  understood 
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that  such  stipulations  and  measures  must  be  reasonable,  must  be  applied  on  a  footing 
of  absolute  equality  between  the  nationals,  property  and  flags  of  any  one  of  the  Con- 
tracting States,  including  the  State  which  is  their  author,  and  must  not  without  good 
reason  impede  the  free  exercise  of  navigation. 

Article  6 

No  dues  of  any  kind  may  be  levied  anywhere  on  the  course  or  at  the  mouth  of  a 
navigable  waterway  of  international  concern,  other  than  dues  in  the  nature  of 
payment  for  services  rendered  and  intended  solely  to  cover  in  an  equitable  manner 
the  expenses  of  maintaining  and  improving  the  navigability  of  the  waterway  and  its 
approaches,  or  to  contribute  to  expenditure  incurred  in  the  interest  of  navigation. 
These  dues  shall  be  fixed  in  accordance  with  such  expenses,  and  the  tariff  of  dues 
shall  be  posted  in  the  ports.  These  dues  shall  be  levied  in  such  a  manner  as  to  render 
unnecessary  a  detailed  examination  of  the  cargo  except  in  cases  of  suspected  fraud 
or  infringement  of  regulations,  and  so  as  to  facilitate  international  traffic  as  much  as 
possible,  both  as  regards  their  rates  and  the  method  of  their  application. 

Article  7 

The  transit  of  vessels  and  of  passengers  and  goods  on  navigable  waterways  of 
international  concern  shall  so  far  as  customs  formalities  are  concerned  be  governed 
by  the  conditions  laid  down  in  the  Statute  of  Barcelona  of  April  14,  1921,  on  Freedom 
of  Transit.  Whenever  transit  takes  place  without  transhipment  the  following  addi- 
tional provisions  shall  be  applicable  : 

(a)  When  both  banks  of  a  waterway  of  international  concern  are  within  one  and 
the  same  State,  the  customs  formalities  imposed  on  goods  in  transit  after  they  have 
been  declared  and  subjected  to  a  summary  inspection  shall  be  limited  to  placing  them 
under  seal  or  padlock,  or  in  the  custody  of  customs  officers. 

(b)  When  a  navigable  waterway  of  international  concern  forms  the  frontier 
between  two  States,  vessels,  passengers  and  goods  in  transit  shall  while  en  route  be 
exempt  from  any  customs  formality,  except  in  cases  in  which  there  are  valid  reasons 
of  a  practical  character  for  carrying  out  customs  formalities  at  a  place  on  the  part 
of  the  river  which  forms  the  frontier,  and  this  can  be  done  without  interfering  with 
navigation  facilities. 

The  transit  of  vessels,  passengers  and  goods  on  navigable  waterways  of  interna- 
tional concern  must  not  give  rise  to  the  levying  of  any  duties  whatsoever,  whether 
prohibited  by  the  Statute  of  Barcelona  on  Freedom  of  Transit  or  authorised  by  Arti- 
cle 3  of  that  Statute.  It  is  nevertheless  understood  that  vessels  in  transit  may  be 
charged  for  the  board  and  lodging  of  any  customs  officers  who  are  strictly  required 
for  supervision. 

Article   8 

Subject  to  the  provisions  of  Articles  4  and  14,  the  nationals,  property  and  flags  of 
all  the  Contracting  States  shall,  in  all  ports  situated  on  a  navigable  waterway  of  inter- 
national concern,  enjoy,  in  all  that  concerns  the  use  of  the  port,  including  port  dues 
and  charges,  a  treatment  equal  to  that  accorded  to  the  nationals,  property  and  flags  of 
the  riparian  State  under  whose  sovereignty  or  authority  the  port  is  situated.  It  is 
understood  that  the  property  to  which  the  present  paragraph  relates  is  property 
originating  in,  coming  from  or  destined  for,  one  or  other  of  the  Contracting  States. 

The  equipment  of  ports  situated  on  a  navigable  waterway  of  international  concern, 
and  the  facilities  afforded  in  these  ports  to  navigation,  must  not  be  withheld  from 
public  use  to  an  extent  beyond  what  is  reasonable  and  fully  compatible  with  the  free 
exercise  of  navigation. 

In  the  application  of  customs  or  other  analogous  duties,  levied  on  the  occasion  of 
the  importation  or  exportation  of  goods  through  the  aforesaid  ports,  no  difference 
shall  be  made  by  reason  of  the  flag  of  the  vessel  on  which  the  transport  has  been  or 
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is  to  be  accomplished,  whether  this  flag  be  the  national  flag  or  that  of  any  of  the 
Contracting  States. 

The  State  under  whose  sovereignty  or  authority  a  port  is  situated  may  withdraw 
the  benefits  of  the  preceding  paragraph  from  any  vessel  if  it  is  proved  that  the  owner 
of  the  vessel  discriminates  systematically  against  the  nationals  of  that  State,  including 
companies  controlled  by  such  nationals. 

In  the  absence  of  special  circumstances  justifying  an  exception  on  the  ground  of 
economic  necessities,  the  duties  provided  for  above  must  not  be  higher  than  those 
levied  on  the  other  customs  frontiers  of  the  State  interested,  on  goods  of  the  same 
kind,  source  and  destination.  All  facilities  accorded  by  the  Contracting  States  to  the 
importation  or  exportation  of  goods  by  other  land  or  water  routes,  or  in  other  porls. 
shall  be  equally  accorded  to  importation  or  exportation  under  the  same  conditions 
over  the  navigable  waterway  and  through  the  ports  referred  to  above. 


Article  9 

1.  Each  riparian  State  is  bound,  on  the  one  hand,  to  refrain  from  all  measures 
likely  to  prejudice  the  navigability  of  the  waterway  or  to  reduce  the  facilities  for 
navigation,  and,  on  the  other  hand,  to  take  at  the  earliest  possible  opportunity  all 
necessary  steps  for  removing  any  accidental  obstacles  and  dangers  to  navigation. 

2.  If  such  navigation  necessitates  regular  upkeep  of  the  waterway,  each  of  the 
riparian  States  is  bound  by  obligation  to  the  others  to  take  such  steps  and  to  execute 
as  quickly  as  possible  such  works  on  its  territory  as  are  necessary  for  the  purpocc, 
taking  account  at  all  times  of  the  conditions  of  navigation  as  well  as  of  the  economic 
state  of  the  regions  served  by  the  navigable  waterway. 

In  the  absence  of  an  agreement  to  the  contrary,  any  riparian  State  will  have  the 
right,  on  valid  reason  being  shown,  to  demand  from  the  other  riparians  a  reasonable 
contribution  towards  the  cost  of  upkeep. 

3.  In  the  absence  of  legitimate  grounds  for  opposition  by  one  of  the  riparian  States, 
including  the  State  territorially  interested,  based  either  on  the  actual  conditions  of 
navigability  in  its  territory,  or  on  other  interests  such  as,  particularly,  the  main- 
tmanca  of  the  normal  water  conditions,  raquirements  for  irrigation,  the  use  of  water- 
power,  or  the  necessity  for  constructing  other  and  more  advantageous  ways  of  com- 
munication, a  riparian  State  may  not  refuse  to  carry  out  works  necessary  for  the 
improvement  of  navigability  which  are  asked  for  by  another  riparian  State,  if  such 
State  offers  to  pay  the  cost  of  the  works  and  a  fair  share  of  the  additional  cost  of 
upkeep.  It  is  understood,  however,  that  such  works  cannot  be  undertaken  so  long 
as  the  State  on  the  territory  of  which  they  are  to  be  carried  out  objects  on  the  ground 
of  vital  interests. 

4.  In  the  absence  of  any  agreement  to  the  contrary,  a  State  which  is  obliged  to 
carry  out  works  of  upkeep  is  entitled  to  free  itself  from  the  obligation,  if,  with  the 
consent  of  all  the  co-riparian  States,  one  or  more  of  them  agree  to  carry  out  the  works 
instead  of  it;  as  regards  works  for  improvement,  a  State  which  is  obliged  to  carry 
them  out  shall  be  freed  from  the  obligation  if  it  authorises  the  State  which  made  the 
request  to  carry  them  out  instead  of  it.  The  carrying  out  of  works  by  States  other 
than  the  State  territorially  interested,  or  the  sharing  by  them  in  the  cost  of  works, 
shall  be  so  arranged  as  not  to  prejudice  the  rights  of  the  State  territorially  interested 
as  regards  the  supervision  and  administrative  control  over  the  works,  or  its  sovereignty 
and  authority  over  the  navigable  waterway. 

5.  On  the  waterways  referred  to  in  Article  1  a),  the  provisions  of  the  present  Ar- 
ticle are  to  be  applied  subject  to  the  terms  of  the  Treaties,  Conventions,  or  Navigation 
Acts  which  determine  the  powers  and  responsibilities  of  the  International  Commission 
in  respect  of  works. 

Subject  to  any  special  provisions  in  the  said  Treaties,  Conventions,  or  Navigation 
Acts,  which  exist  or  may  be  concluded  : 

(a)  Decisions  in  regard  to  works  will  be  made  by  the  Commission. 

(b)  The  settlement,  under  the  conditions  laid  down  in  Article  19 below,  of  any  dis- 
pute which  may  arise  as  a  result  of  these  decisions,  may  always  be  demanded  on  the 
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grounds  that  these  decisions  are  ultra  vires,  or  that  they  infringe  international  Con- 
ventions governing  navigable  waterways. 

A  request  for  a  settlement  under  the  aforesaid  conditions  based  on  any  other 
grounds  can  only  be  put  forward  by  the  State  which  is  territorially  interested. 

The  decision  of  this  Commission  shall  be  in  conformity  with  the  provisions  of  the 
present  article. 

6.  Notwithstanding  the  provisions  of  paragraph  1  of  this  Article,  a  riparian  State 
may,  in  the  absence  of  any  arrangement  to  the  contrary,  close  a  waterway  wholly 
or  in  part  to  navigation  with  the  consent  of  all  the  riparian  States  or  of  all  the  Statt  s 
represented  on  the  International  Commission  if  one  exists. 

As  an  exceptional  case  one  of  the  riparian  States  of  a  navigable  waterway  of  inter- 
national concern  not  referred  to  in  Article  1  a)  may  close  the  waterway  to  navigation, 
if  the  navigation  on  it  is  of  very  small  importance  and  if  the  State  in  question  can 
justify  its  action  on  the  ground  of  an  economic  interest  clearly  greater  than  that  of 
navigation.  In  this  case  the  closing  to  navigation  may  only  take  place  after  a  year's 
notice  and  subject  to  an  appeal  on  the  part  of  any  other  riparian  State  under  the  condi- 
tions laid  down  in  Article  19.  If  necessary  the  judgment  shall  prescribe  the  condi- 
tions under  which  the  closing  to  navigation  may  be  carried  into  effect. 

7.  Should  access  to  the  sea  be  afforded  by  a  navigable  waterway  of  international 
interest  through  several  branches,  all  of  which  are  situated  in  the  territory  of  one  and 
the  same  State,  the  provisions  of  paragraphs  1,  2  and  3  of  this  Article  shall  apply  only 
to  the  principal  branches  deemed  necessary  for  providing  free  access  to  the  sea. 

New  Article  9  a) 

If  on  a  waterway  of  international  concern  one  or  more  of  the  Riparian  States  are 
not  parties  to  this  Statute,  the  financial  obligations  undertaken  by  a  Contracting  State 
in  pursuance  of  Article  9  shall  not  exceed  those  to  which  they  would  have  been  subject 
if  all  the  riparian  States  had  been  parties. 

Article    10 

In  the  absence  of  any  contrary  stipulations  contained  in  a  special  agreement  or 
treaty,  for  example,  existing  Conventions  concerning  customs  and  police  measures 
and  sanitary  precautions,  the  administration  of  navigable  waterways  of  international 
concern  is  exercised  by  each  of  the  riparian  States  under  whose  sovereignty  or  autho- 
rity the  navigable  waterway  is  situated.  Each  of  such  riparian  States  has  inter  alia, 
the  power  and  duty  of  publishing  regulations  for  the  navigation  of  such  waterway  and  of 
seeing  to  their  execution.  These  regulations  must  be  framed  and  applied  in  such  a 
way  as  to  facilitate  the  free  exercise  of  navigation  under  the  conditions  laid  down  in 
this  Statute. 

The  rules  of  procedure  dealing  with  such  matters  as  ascertaining,  prosecuting 
and  punishing  navigation  offences  must  be  such  as  to  promote  as  speedy  a  settlement 
as  possible. 

Nevertheless  the  Contracting  States  recognise  that  it  is  highly  desirable  that  the 
riparian  States  should  come  to  an  understanding  with  regard  to  the  administration 
of  the  navigable  waterway  of  international  concern  and,  in  particular,  with  regard 
to  the  adoption  of  navigation  regulations  of  as  uniform  a  character  throughout  the 
whole  course  of  such  navigable  waterway  as  the  diversity  of  local  circumstances  permits. 

Public  services  of  towage  or  other  means  of  haulage  may  be  established  in  the  form 
of  monopolies  for  the  purpose  of  facilitating  the  exercise  of  navigation,  subject  to  the 
unanimous  agreement  of  the  riparian  States  or  the  States  represented  on  the  Inter-, 
national  Commission,  in  the  case  of  navigable  waterways  referred  to  in  Article  1  (a). 

Article  10  a) 

Treaties,  conventions  or  agreements  relating  to  navigable  waterways,  concluded 
by  the  Contracting  States  before  the  coming  into  force  of  this  Statute,  are  not,  as  a 
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consequence  of  its  coming  into  force,  abrogated  so  far  as  concerns  the  States  signatories 
to  those  treaties. 

Nevertheless,  the  Contracting  States  undertake  not  to  apply  among  themselves 
any  provisions  of  such  treaties,  conventions  or  agreements  which  may  conflict  with 
the  rules  of  the  present  Statute  (1). 

Article  10  b) 

If  on  a  waterway  of  international  concern  one  or  more  of  the  riparian  States  are 
not  parties  to  this  Statute,  the  financial  obligations  undertaken  by  each  of  the  Con- 
tracting States  in  pursuance  of  Article  10  shall  not  exceed  those  to  which  they  would 
have  been  subject  if  all  the  riparian  States  had  been  parties. 

Article  11 

If  any  of  the  special  agreements  or  treaties  referred  to  in  the  preceding  Article  has 
entrusted  or  shall  hereafter  entrust  certain  functions  to  an  International  Commission 
which  includes  representatives  of  States  other  than  the  riparian  States,  it  shall  be  the 
duty  of  such  Commission,  subject  to  the  provisions  of  Article  9,  to  have  exclusive 
regard  to  the  interests  of  navigation,  and  it  shall  be  deemed  to  be  one  of  the  organisa- 
tions referred  to  in  Article  24  of  the  Covenant  of  the  League  of  Nations.  Consequently 
it  will  exchange  all  useful  information  directly  with  the  League  of  Nations  and  its 
organisations,  and  will  submit  an  annual  report  to  the  League. 

The  powers  and  duties  of  the  Commissions  referred  to  in  the  preceding  paragraph 
shall  be  laid  down  in  the  Act  of  Navigation  of  each  navigable  waterway  and  shall  at 
least  include  the  following  : 

(a)  the  Commission  shall  be  entitled  to  draw  up  such  navigation  regulations  as  it 
thinks  necessary  itself  to  draw  up,  and  all  other  navigation  regulations  shall  be  com- 
municated to  it; 

(b)  it  shall  indicate  to  the  riparian  States  the  action  advisable  for  the  upkeep  of 
works  and  the  maintenance  of  navigability; 

(c)  it  shall  be  furnished  by  each  of  the  riparian  States  with  official  information 
as  to  all  schemes  for  the  improvement  of  the  waterway; 

(d)  it  shall  be  entitled  in  cases  in  which  the  Act  of  Navigation  does  not  include  a 
special  regulation  with  regard  to  the  levying  of  dues  to  approve  of  the  levying  of  such 
dues  and  charges  in  accordance  with  the  provisions  of  Article  6  of  this  Statute. 

Article  12 

This  Statute  does  not  prescribe  the  rights  and  duties  of  belligerents  and  neutrals 
in  time  of  war.  The  Statute  shall,  however,  continue  in  force  in  time  of  war  so  far  as 
such  rights  and  duties  permit. 

Article  13 

This  Statute  does  not  impose  upon  a  Contracting  State  any  obligation  conflicting 
with  its  rights  and  duties  as  a  Member  of  the  League  of  Nations. 

Article  14 

In  the  absence  of  any  agreement  to  the  contrary  to  which  the  State  territorially 
interested  is  or  may  be  a  party,  this  Statute  has  no  reference  to  the  navigation  of 
vessels  of  war  or  of  vessels  performing  police  or  administrative  functions  or,  in  general, 
exercising  any  kind  of  public  authority. 


(1)  The  last  paragraph  of  this  article  was  omitted,  and  the  following  sentence  was  added  to 
Article  8  of  the  Convention  :  It  shall  not,  in  the  absence  of  an  agreement  to  the  contrary,  prejudice 
engagements  entered  into  before  the  denunciation  relating  to  a  programme  of  works. 
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Article  15 


Each  of  the  Contracting  States  undertakes  not  to  grant  either  by  agreement  or 
in  any  other  way,  to  a  non-Contracting  State,  treatment  with  regard  to  navigation  over 
a  navigable  waterway  of  international  concern  which,  as  between  Contracting  States, 
would  be  contrary  to  the  provisions  of  this  Statute. 

Article  15  a) 

The  measures  of  a  general  or  particular  character  which  a  Contracting  state  is 
obliged  to  take  in  case  of  an  emergency  affecting  the  safety  of  the  State  or  the  vital 
interests  of  the  country  may,  in  exceptional  cases  and  for  a  period  as  short  as  possible, 
involve  a  deviation  from  the  provisions  of  the  above  Articles;  it  being  understood  that 
the  principle  of  freedom  of  navigation,  and  especially  communication  between  the 
riparian  States  and  the  sea,  must  be  maintained  to  the  utmost  possible  extent. 

Article  17 

This  Statute  does  not  entail  in  any  way  the  withdrawal  of  greater  facilities  granted 
to  the  free  exercise  of  navigation  on  any  navigable  waterway  of  international  concern, 
under  conditions  consistent  with  the  principle  of  equality  laid  down  in  this  Statute, 
as  regards  the  nationals,  the  goods  and  the  flags  of  all  the  Contracting  States.  Nor 
does  it  entail  the  prohibition  of  such  grant  of  greater  facilities  in  the  future. 

Article  17  a) 

In  conformity  with  Article  23  e)  of  the  Covenant  of  the  League  of  Nations,  any 
Contracting  State  which  can  establish  a  good  case  against  the  application  of  any  pro- 
vision of  this  Statute  in  some  or  all  of  its  territory  on  the  ground  of  the  grave  economic 
situation  arising  out  of  the  acts  of  devastation  perpetrated  on  its  soil  during  the  war 
1914-1918,  shall  be  deemed  to  be  relieved  temporarily  of  the  obligations  arising  from 
the  application  of  such  provision,  it  being  understood  that  the  principle  of  freedom  of 
navigation  must  be  observed  as  far  as  possible. 

Article    19 

Without  prejudice  to  the  provisions  of  paragraph  5  of  Article  9,  any  dispute 
between  States  as  to  the  interpretation  or  application  of  this  Statute  which  is  not  settled 
directly  between  them  shall  be  brought  before  the  Permanent  Court  of  International 
Justice,  unless  under  a  special  agreement  or  a  general  arbitration  provision  steps  are 
taken  for  the  settlement  of  the  dispute  by  arbitration  or  some  other  means. 

Proceedings  are  opened  in  the  manner  laid  down  in  Article  40  of  the  Statute  of  the 
Permanent  Court  of  International  Justice. 

In  order  to  settle  such  disputes,  however,  in  a  friendly  way  as  far  as  possible,  the 
Contracting  States  undertake  before  resorting  to  any  judicial  proceedings  and  without 
prejudice  to  the  powers  and  right  of  action  of  the  Council  and  of  the  Assembly  to 
submit  such  disputes  for  an  opinion  to  any  body  established  by  the  League  of  Nations 
as  the  Advisory  and  Technical  Organisation  of  the  Members  of  the  League  in  matters 
of  communications  and  transit.  In  urgent  cases  a  preliminary  opinion  may  recom- 
mend temporary  measures  intended  in  particular  to  restore  the  facilities  for  free 
navigation  which  existed  before  the  act  or  occurrence  which  gave  rise  to  the  dispute. 

New  Article 

A  navigable  waterway  shall  not  be  considered  as  of  international  concern  on  the 
sole  ground  that  it  traverses  or  delimits  zones  or  enclaves,  the  extent  and  population 
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of  which  arc  small  as  compared  with  those  of  the  territories  which  it  traverses,  and 
which  form  detached  portions  or  establishments  belonging  to  a  State  other  than  that 
to  which  the  said  river  belongs,  with  this  exception,  throughout  its  navigable  course. 


New  Article 

This  Statute  shall  not  be  applicable  to  a  navigable  waterway  of  international 
concern  which  has  only  two  riparian  States,  and  which  separates,  for  a  considerable 
distance,  a  Contracting  State  from  a  non-Contracting  State  whose  Government  is  not 
recognised  by  the  former  at  the  time  of  the  signing  of  the  present  Convention,  until 
an  agreement  has  been  concluded  between  them  establishing,  for  the  waterway  in 
question,  an  administrative  and  customs  regime  which  affords  suitable  safeguards 
to  the  Contracting  State. 

New  Article 

It  is  understood  that  this  Statute  must  not  be  interpreted  as  regulating  in  any 
way  rights  and  obligations  inter  se  of  territories  forming  part,  or  placed  under  the 
protection,  of  the  same  sovereign  State,  whether  or  not  these  territories  are  individually 
Members  of  the  League  of  Nations. 


SECTION   VII 

CONVENTION  AND  STATUTE  ON  THE  REGIME 
OF  NAVIGABLE  WATERWAYS  OF  INTERNATIONAL  CONCERN 

(Text  adopted  by  the  Conference.) 


Albania,  Austria,  Belgium,  Bolivia,  Brazil,  Bulgaria,  Chile,  China,  Colombia, 
Costa  Rica,  Cuba,  Denmark,  the  British  Empire  (with  New  Zealand  and  India), 
Spain,  Esthonia,  Finland,  France,  Greece,  Guatemala,  Haiti,  Honduras,  Italy,  Japan, 
Latvia,  Lithuania,  Luxemburg,  Norway,  Panama,  Paraguay,  the  Netherlands, 
Persia,  Poland,  Portugal,  Roumania,  the  Serb-Croat-Slovene  State,  Sweden,  Switzer- 
land, Czecho-Slovakia,  Uruguay  and  Venezuela  : 

Desirous  of  carrying  further  the  development  as  regards  the  international  regime 
of  navigation  on  internal  waterways,  which  began  more  than  a  century  ago,  and  which 
has  been  solemnly  affirmed  in  numerous  treaties, 

Considering  that  General  Conventions  to  which  other  Powers  may  accede  at  a 
later  date  constitute  the  best  method  of  realising  the  purpose  of  Article  23  (e)  of  the 
Covenant  of  the  League  of  Nations, 

Recognising  in  particular  that  a  fresh  confirmation  of  the  principle  of  Freedom 
of  Navigation  in  a  Statute  elaborated  by  forty-one  States  belonging  to  the  different 
portions  of  the  world  constitutes  a  new  and  significant  stage  towards  the  establishment 
of  co-operation  among  States  without  in  any  way  prejudicing  their  rights  of  sove- 
reignty or  authority, 

Having  accepted  the  invitation  of  the  League  of  Nations  to  take  part  in  a  Con- 
ference at  Barcelona  which  met  on  March  10th,  1921,  and  having  taken  note  of  the 
Final  Act  of  such  Conference, 

Anxious  to  bring  into  force  forthwith  the  provisions  of  the  Statute  relating  to  the 
Regime  of  Navigable  Waterways  of  International  Concern  which  has  there  been  adopted, 

Wishing  to  conclude  a  Convention  for  this  purpose  the  High  Contracting 
Parties  have  appointed  as  their  Plenipotentiaries  : 

The  President  of  the  Supreme  Council  of  Albania  : 

The  President  of  the  Republic  of  Austria  : 

M.  Henri  REINHARDT,  Ministerial  Councillor. 

His  Majesty  the  King  of  the  Belgians  : 

M.  Xavier  NEUJEAN,  Minister  for  Railways,  Marine,  Posts  and  Telegraphs. 

The  President  of  the  Republic  of  Bolivia  : 

M.  Trifon  MELEAN,  Bolivian  Consul  in  Spain. 

The  President  of  the  Republic  of  Brazil  : 

His  Majesty  the  King  of  Bulgaria  : 

M.  Lubin  BOCHKOFF,  Civil  Engineer,  Assistant  to  the  Director-General  of 
Railways  and  Ports. 
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The  President  of  the  Republic  of  Chile  : 

The  President  of  the  Republic  of  China  : 

The  President  of  the  Republic  of  Colombia  : 

The  President  of  the  Republic  of  Costa  Rica  : 

M.  Manuel  de  PERALTA,  Envoy  Extraordinary  and  Minister  Plenipotentiary 
of  the  Republic  of  Costa  Rica  to  Spain. 

The  President  of  the  Republic  of  Cuba  : 

His  Majesty  the  King  of  Denmark  and  of  Iceland  : 

M.   Peter  Andreas   HOLCK-COLDING,   Chef   de   Bureau  in  the  Ministry  of 
Public  Works. 

His  Majesty  the  King  of  the  United  Kingdom  of  Great  Britain  and  Ireland  and  of 
the  British  Dominions  beyond  the  Seas,  Emperor  of  India  : 
Sir  Hubert  LLEWELLYN  SMITH,  G.C.B.,  Economic  Adviser  to  the  Govern- 
ment; 
and  for  the  Dominion  of  New  Zealand  : 

Sir  Hubert  LLEWELLYN  SMITH,  G.C.B.; 
for   India  : 
Sir  Louis  James  KERSHAW,  K.C.S.I.,  CLE.,  Secretary  in  the  Revenue  and 
Statistics  Department  in  the  India  Office. 

His  Majesty  the  King  of  Spain  : 

The  President  of  the  Esthonian  Republic  : 

The  President  of  the  Republic  of  Finland  : 

The  President  of  the  French  Republic  : 

His  Majesty  the  King  of  the  Hellenes  : 

M.  Pierre  SCASSI,  Envoy  Extraordinary  and  Minister  Plenipotentiary  of  His 
Hellenic  Majesty  in  Spain. 

The  President  of  the  Republic  of  Guatemala  : 

Dr.  Norberto  GALVEZ,  Guatemalan  Consul-General  at  Barcelona. 

The  President  of  the  Republic  of  Haiti  : 

The  President  of  the  Republic  of  Honduras  : 

His  Majesty  the  King  of  Italy  : 

His  Excellency  M.  Camillo  PEANO,  Minister  of  Public  Works,  Member  of  the 

Chamber  of  Deputies. 
M.  Paolo  BIGNAMI,  Engineer,  Member  of  the  Chamber  of  Deputies,  former 
Under-Secretary  of  State. 

His  Majesty  the  Emperor  of  Japan  : 

The  President  of  the  Republic  of  Latvia  : 

M.  Germain  ALBAT,  Under-Secretary  of  State  for  Foreign  Affairs. 
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The  President  of  the  Lithuanian  Republic  : 

Her  Royal  Highness  the  Grand-Duchess  of  Luxemburg  : 
M.  Antoine  LEFORT,  Charge  d' Affaires  at  Berne. 

His  Majesty  the  King  of  Norway  : 

The  President  of  the  Republic  of  Panama  : 

Dr.  Evenor  HAZERA,  Consul-General  for  Panama  in  Spain,   former  Under- 
Secretary  of  State. 

The  President  of  the  Republic  of  Paraguay  : 

Her  Majesty  the  Queen  of  the  Netherlands  : 

Dr.  C.  LELY,  former  Minister  for  "  Waterstaat,"  Commerce  and   Industry, 

Member  of  the  Second  Chamber  of  the  States  General. 
Jonkheer  W.   J.  M.  van  EYSINGA,   Professor  of  International  Law  in  the 

University  of  Leyden. 
M.  A.  G.  KROLLER,  Member  of  the  Economic  Council  of  the  Ministry  of 

Foreign  Affairs. 

His  Majesty  the  Shah  of  Persia  : 

His  Excellency  Mirza  HUSSEIN   KHAN  ALAI,   Envoy  Extraordinary  and 
Minister  Plenipotentiary  to  Spain. 

The  President  of  the  Polish  Republic  : 
M.  Joseph  WIELOWIEYSKI. 

The  President  of  the  Portuguese  Republic  : 

His  Majesty  the  King  of  Roumania  : 

His  Majesty  the  King  of  the  Serbs,  Croats  and  Slovenes  : 

Dr.  Ante  TRESICH-PAVICHICH,  Envoy  Extraordinary  and  Minister  Pleni- 
potentiary to  Spain  and  Portugal. 

His  Majesty  the  King  of  Sweden  : 

The  Federal  Council  of  the  Swiss  Confederation  : 

The  President  of  the  Czecho-Slovak  Republic  : 

M.  Bohuslav  MULLER,  Engineer,  Secretary  of  State  at  the  Ministry  of  Public 
Works,  Envoy  Extraordinary  and  Minister  Plenipotentiary. 

The  President  of  the  Oriental  Republic  of  Uruguay  : 

M.  Benjamin  FERNANDEZ  Y  MEDINA,  Envoy  Extraordinary  and  Minister 
Plenipotentiary  to  Spain. 

The  Presidentof  the  United  States  of  Venezuela  : 

Who,  after  communicating  their  full  powers  found  in  good  and  due  form,  have 
agreed  as  follows  : — 

Article  1 

The  High  Contracting  Parties  declare  that  they  accept  the  Statute  on  the  Regime 
of  Navigable  Waterways  of  International  Concern  annexed  hereto,  adopted  by  the 
Barcelona  Conference  on  April  19th,  1921. 
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This  Statute  will  be  deemed  to  constitute  an  integral  part  of  the  present  Conven- 
tion. Consequently,  they  hereby  declare  that  they  accept  the  obligations  and 
undertakings  of  the  said  Statute  in  conformity  with  the  terms  and  in  accordance 
with  the  conditions  set  out  therein. 


Article  2 

The  present  Convention  does  not  in  any  way  affect  the  rights  and  obligations 
arising  out  of  the  provisions  of  the  Treaty  of  Peace  signed  at  Versailles  on  June  28th, 
1919,  or  out  of  the  provisions  of  the  other  corresponding  Treaties,  in  so  far  as  they 
concern  the  Powers  which  have  signed,  or  which  benefit  by,  such  Treaties. 

Article  3 

The  present  Convention,  of  which  the  French  and  English  texts  are  both  authen- 
tic, shall  bear  this  day's  date  and  shall  be  open  for  signature  until  December  1st,  1921. 

Article   4 

The  present  Convention  is  subject  to  ratification.  The  instruments  of  rati- 
fication shall  be  transmitted  to  the  Secretary- General  of  the  League  of  Nations,  who 
will  notify  the  receipt  of  them  to  the  other  Members  of  the  League  and  to  States 
admitted  to  sign  the  Convention.  The  instruments  of  ratification  shall  be  deposited 
in  the  archives  of  the  Secretariat. 

In  order  to  comply  with  the  provisions  of  Article  18  of  the  Covenant  of  the  League 
of  Nations,  the  Secretary- General  will  register  the  present  Convention  upon  the 
deposit  of  the  first  ratification. 

Article  5 

Members  of  the  League  of  Nations  which  have  not  signed  the  present  Convention 
before  December  1st,  1921,  may  accede  to  it. 

The  same  applies  to  States  not  Members  of  the  League  to  which  the  Council  of 
the  League  may  decide  officially  to  communicate  the  present  Convention. 

Accession  will  be  notified  to  the  Secretary-General  of  the  League,  who  will  inform 
all  Powers  concerned  of  the  accession  and  of  the  date  on  which  it  was  notified. 


Article  6 

The  present  Convention  will  not  come  into  force  until  it  has  been  ratified  by  five 
Powers.  The  date  of  its  coming  into  force  shall  be  the  ninetieth  day  after  the  receipt 
by  the  Secretary-General  of  the  League  of  Nations  of  the  fifth  ratification.  There- 
after the  present  Convention  will  take  effect  in  the  case  of  each  Party  ninety  days 
after  the  receipt  of  its  ratification  or  of  the  notification  of  its  accession. 

Upon  the  coming  into  force  of  the  present  Convention,  the  Secretary-General 
will  address  a  certified  copy  of  it  to  the  Powers  not  Members  of  the  League  which 
are  bound  under  the  Treaties  of  Peace  to  accede  to  it. 


Article  7 

A  special  record  shall  be  kept  by  the  Secretary- General  of  the  League  of  Nations, 
showing  which  of  the  Parties  have  signed,  ratified,  acceded  to  or  denounced  the  pre- 
sent Convention.  This  record  shall  be  open  to  the  Members  of  the  League  at  all 
times;  it  shall  be  published  as  often  as  possible  in  accordance  with  the  directions  of 
the  Council. 
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Article  8 


Subject  to  the  provisions  of  Article  2  of  the  present  Convention,  the  latter  may  be 
denounced  by  any  Party  thereto  after  the  expiration  of  five  years  from  the  date 
when  it  came  into  force  in  respect  of  that  Party.  Denunciation  shall  be  effected  by 
notification  in  writing  addressed  to  the  Secretary-General  of  the  League  of  Nations. 
Copies  of  such  notification  shall  be  transmitted  forthwith  by  him  to  all  the  other 
Parties,  informing  them  of  the  date  on  which  it  was  received.  The  denunciation  shall 
take  effect  one  year  after  the  date  on  which  it  was  notified  to  the  Secretary- General, 
and  shall  operate  only  in  respect  of  the  notifying  Power.  It  shall  not,  in  the  absence 
of  an  agreement  to  the  contrary,  prejudice  engagements  entered  into  before  the  denun- 
ciation relating  to  a  programme  of  works. 

Article  9 

A  request  for  the  revision  of  the  present  Convention  may  be  made  at  any  time 
by  one-third  of  the  High  Contracting  Parties. 

In  faith  whereof  the  above-named  Plenipotentiaries  have  signed  the  present 
Convention. 

Done  at  Barcelona  the  twentieth  day  of  April  one  thousand  nine  hundred  and 
twenty-one,  in  a  single  copy  which  shall  remain  deposited  in  the  archives  of  the  League 
of  Nations. 

{Here  follow  the  signatures  of  the  Delegates.) 

The  British  Delegate  signed  subject 
to  the  Declaration  inserted  in  the 
Proces- Verbal  of  the  Meeting  of 
April  10th,  1921,  as  to  the  British 
Dominions  which  have  not  been 
represented  at  the  Barcelona  Con- 
ference  (1). 


STATUTE  ON  THE  REGIME  OF  NAVIGABLE  WATERWAYS 
OF  INTERNATIONAL  CONCERN 

Article  1 

In  the  application  of  the  Statute,  the  following  are  declared  to  be  navigable 
waterways  of  international  concern  : 

1.  All  parts  which  are  naturally  navigable  to  and  from  the  sea  of  a  waterway 
which  in  its  course,  naturally  navigable  to  and  from  the  sea,  separates  or  traverses 
different  States,  and  also  any  part  of  any  other  waterway  naturally  navigable  to  and 


(1)  The  text  of  the  Declaration  reads  as  follows  : — 

"  At  the  time  of  signing  this  Convention,  and  as  the  representative  of  the  British  Empire,  I  de- 
clare that  my  signature  is  not  binding  upon  the  British  Dominions  of  Canada,  Australia  and  South 
Africa,  which  are  individual  Members  of  the  League  of  Nations  and  have  not  sent  representatives 
to  this  Conference.  The  right  of  each  of  these  three  Dominions  to  sign  the  Convention,  or  to  accede 
to  it  at  a  later  date,  is  reserved,  it  being  understood  that,  if  they  do  not  sign  or  accede  to  it,  they 
shall  not  be  entitled  to  benefit  by  the  Convention. 

"  I  also  reserve  the  right  to  declare,  at  the  time  of  ratification,  whether  the  ratification  includes 
the  Dominion  of  Newfoundland.  If  it  is  not  included  in  the  ratification,  the  Dominion  of  New- 
foundland will  not  be  entitled  to  benefit  by  the  Convention.  " 
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from  the  sea,  which  connects  with  the  sea  a  waterway  naturally  navigable  which 
separates  or  traverses  different  States. 
It  is  understood  that  : 

(a)  Transhipment  from  one  vessel  to  another  is  not  excluded  by  the  words 
"  navigable  to  and  from  the  sea  " ; 

(b)  Any  natural  waterway  or  part  of  a  natural  waterway,  is  termed  "natur- 
ally navigable  "  if  now  used  for  ordinary  commercial  navigation,  or  capable  by 
reason  of  its  natural  conditions  of  being  so  used;  by  "  ordinary  commercial  navi- 
gation "  is  to  be  understood  navigation  which,  in  view  of  the  economic  condition 
of  the  riparian  countries,  is  commercially  and  normally  practicable; 

(c)  Tributaries  are  to  be  considered  as  separate  waterways; 

(d)  Lateral  canals  constructed  in  order  to  remedy  the  defects  of  a  waterway 
included  in  the  above  definition  are  assimilated  thereto. 

(e)  The  different  States  separated  or  traversed  by  a  navigable  waterway  of 
international  concern,  including  its  tributaries  of  international  concern,  are  deemed 
to  be  "  riparian  States.  " 

2.  Waterways,  or  parts  of  waterways,  whether  natural  or  artificial,  expressly 
declared  to  be  placed  under  the  regime  of  the  General  Convention  regarding  navigable 
waterways  of  international  concern  either  in  unilateral  Acts  of  the  States  under  whose 
sovereignty  or  authority  these  waterways  or  parts  of  waterways  are  situated,  or  in 
agreements  made  with  the  consent,  in  particular,  of  such  States. 

Article  2 


For  the  purposes  of  Articles  5, 10, 12  and  14  of  this  Statute,  the  following  shall  form 
a  special  category  of  navigable  waterways  of  international  concern  : 

/     (a)  Navigable  waterways  for  which  there  are  international  Commissions  upon 
(which  non-riparian  States  are  represented;    ) 

f,      (b)  Navigable  waterways  which  may  hereafter  be  placed  in  this  category,  either 
/  in  pursuance  of  unilateral  Acts  of  the  States  under  whose  sovereignty  or  autho- 
rity they  are  situated,  or  in  pursuance  of  agreements  made  with  the  consent,  in 
V    particular,  of  such  States. 

Article  3 

Subject  to  the  provisions  contained  in  Articles  5  and  17,  each  of  the  Contracting 
States  shall  accord  free  exercise  of  navigation  to  the  vessels  flying  the  flag  of  any 
one  of  the  other  Contracting  States  on  those  parts  of  navigable  waterways  specified 
above  which  may  be  situated  under  its  sovereignty  or  authority. 

Article  4 

In  the  exercise  of  navigation  referred  to  above,  the  nationals,  property  and  flags 
of  all  Contracting  States  shall  be  treated  in  all  respects  on  a  footing  of  perfect  equality. 
No  distinction  shall  be  made  between  the  nationals,  the  property  and  the  flags  of 
the  different  riparian  States,  including  the  riparian  State  exercising  sovereignty  or 
authority  over  the  portion  of  the  navigable  waterway  in  question  :  similarly,  no  dis- 
tinction shall  be  made  between  the  nationals,  the  property  and  the  flags  of  riparian  and 
non-riparian  States.  It  is  understood,  in  consequence,  that  no  exclusive  right  of  navi- 
gation shall  be  accorded  on  such  navigable  waterways  to  companies  of  to  private  persons. 

No  distinction  shall  be  made  in  the  said  exercise,  by  reason  of  the  point  of  depar- 
ture or  of  destination,  or  of  the  direction  of  the  traffic. 

Article  5 

As  an  exception  to  the  two  preceding  Articles,  and  in  the  absence  of  any  Conven- 
tion or  obligation  to  the  contrary  : 

1.  A  riparian  State  has  the  right  of  reserving  for  its  own  flag  the  transport  of 
passengers  and  goods  loaded  at  one  port  situated  under  its  sovereignty  or  authority  and 
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unloaded  at  another  port  also  situated  under  its  sovereignty  or  authority.  A  State 
which  does  not  reserve  the  above-mentioned  transport  to  its  own  flag  may,  neverthe- 
less, refuse  the  benefit  of  equality  of  treatment  with  regard  to  such  transport  to  a  co- 
riparian  which  does  reserve  it. 

On  the  navigable  waterways  referred  to  in  Article  2,  the  Act  of  Navigation  shall 
only  allow  to  riparian  States  the  right  of  reserving  the  local  transport  of  passengers 
or  of  goods  which  are  of  national  origin  or  are  nationalised.  In  every  case,  however, 
in  which  greater  freedom  of  navigation  may  have  been  already  established  in  a  pre- 
vious Act  of  Navigation,  this  freedom  shall  not  be  reduced. 

2.  When  a  natural  system  of  navigable  waterways  of  international  concern  which 
does  not  include  waterways  of  the  kind  referred  to  in  Article  2  separates  or  traverses 
two  States  only,  the  latter  have  the  right  to  reserve  to  their  flags  by  mutual  agreement 
the  transport  of  passengers  and  goods  loaded  at  one  port  of  this  system  and  unloaded 
at  another  port  of  the  same  system,  unless  this  transport  takes  place  between  two 
ports  which  are  not  situated  under  the  sovereignty  or  authority  of  the  same  State,  in 
the  course  of  a  voyage  effected  without  transhipment  on  the  territory  of  either  of  the 
said  States,  involving  a  sea-passage  or  passage  over  a  navigable  waterway  of  inter- 
national concern  which  does  not  belong  to  the  said  system. 


Article  6 

Each  of  the  Contracting  States  maintains  its  existing  right,  on  the  navigable 
waterways  or  parts  of  navigable  waterways  referred  to  in  Article  1  and  situated  under 
its  sovereignty  or  authority,  to  enact  the  stipulations  and  to  take  the  measures  neces- 
sary for  policing  the  territory  and  for  applying  the  laws  and  regulations  relating  to 
customs,  public  health,  precautions  against  the  diseases  of  animals  and  plants,  emi- 
gration or  immigration,  and  to  the  import  or  export  of  prohibited  goods,  it  being 
understood  that  such  stipulations  and  measures  must  be  reasonable,  must  be  applied 
on  a  footing  of  absolute  equality  between  the  nationals,  property  and  flags  of  any  one 
of  the  Contracting  States,  including  the  State  which  is  their  author,  and  must  not 
without  good  reason  impede  the  free  exercise  of  navigation. 


Article  7 

No  dues  of  any  kind  may  be  levied  anywhere  on  the  course  or  at  the  mouth  of  a 
navigable  waterway  of  international  concern,  other  than  dues  in  the  nature  of  payment 
for  services  rendered  and  intended  solely  to  cover  in  an  equitable  manner  the  expenses 
of  maintaining  and  improving  the  navigability  of  the  waterway  and  its  approaches,  or 
to  meet  expenditure  incurred  in  the  interest  of  navigation.  These  dues  shall  be  fixed 
in  accordance  with  such  expenses,  and  the  tariff  of  dues  shall  be  posted  in  the  ports. 
These  dues  shall  be  levied  in  such  a  manner  as  to  render  unnecessary  a  detailed  exam- 
ination of  the  cargo,  except  in  cases  of  suspected  fraud  or  infringement  of  regulations, 
and  so  as  to  facilitate  international  traffic  as  much  as  possible,  both  as  regards  their 
rates  and  the  method  of  their  application. 


Article  8 

The  transit  of  vessels  and  of  passengers  and  goods  on  navigable  waterways  of  inter- 
national concern  shall,  so  far  as  customs  formalities  are  concerned,  be  governed  by 
the  conditions  laid  down  in  the  Statute  of  Barcelona  on  Freedom  of  Transit.  When- 
ever transit  takes  place  without  transhipment  the  following  additional  provisions 
shall  be  applicable   : 

(a)  When  both  banks  of  a  waterway  of  international  concern  are  within  one 
and  the  same  State,  the  customs  formalities  imposed  on  goods  in  transit  after 
they  have  been  declared  and  subjected  to  a  summary  inspection  shall  be  limited 
to  placing  them  under  seal  or  padlock,  or  in  the  custody  of  customs  officers. 


—    45S    — 

(b)  When  a  navigable  waterway  of  international  concern  forms  the  frontier 
between  two  States,  vessels,  passengers  and  goods  in  transit  shall  while  "en  route" 
be  exempt  from  any  customs  formality,  except  in  cases  in  which  there  are  valid 
reasons  of  a  practical  character  for  carrying  out  customs  formalities  at  a  place  on 
the  part,  of  the  river  which  forms  the  frontier,  and  this  can  be  done  without  inter- 
fering with  navigation  facilities. 

The  transit  of  vessels  and  passengers,  as  well  as  the  transit  of  goods  without  tran- 
shipment, on  navigable  waterways  of  international  concern,  must  not  give  rise  to  the 
levying  of  any  duties  whatsoever,  whether  prohibited  by  the  Statute  of  Barcelona 
on  Freedom  of  Transit  or  authorised  by  Article  3  of  that  Statute.  It  is  nevertheless 
understood  that  vessels  in  transit  may  be  made  responsible  for  the  board  and  lodging 
of  any  customs  officers  who  are  strictly  required  for  supervision. 


Article  9 

Subject  to  the  provisions  of  Articles  5  and  17,  the  nationals,  property  and  flags 
of  all  the  Contracting  States  shall,  in  all  ports  situated  on  a  navigable  waterway  of 
international  concern,  enjoy,  in  all  that  concerns  the  use  of  the  port,  including  port 
dues  and  charges,  a  treatment  equal  to  that  accorded  to  the  nationals,  property  and 
flag  of  the  riparian  State  under  whose  sovereignty  or  authority  the  port  is  situated. 
It  is  understood  that  the  property  to  which  the  present  paragraph  relates  is  property 
originating  in,  coming  from  or  destined  for,  one  or  other  of  the  Contracting  States. 

The  equipment  of  ports  situated  on  a  navigable  waterway  of  international  concern, 
and  the  facilities  afforded  in  these  ports  to  navigation,  must  not  be  withheld  from 
public  use  to  an  extent  beyond  what  is  reasonable  and  fully  compatible  with  the  free 
exercise  of  navigation. 

In  the  application  of  customs  or  other  analogous  duties,  local  octroi  or  consump- 
tion duties,  or  incidental  charges,  levied  on  the  occasion  of  the  importation  or  expor- 
tation of  goods  through  the  aforesaid  ports,  no  difference  shall  be  made  by  reason  of 
the  flag  of  the  vessel  on  which  the  transport  has  been  or  is  to  be  accomplished,  whe- 
ther this  flag  be  the  national  flag  or  that  of  any  of  the  Contracting  States. 

The  State  under  whose  sovereignty  or  authority  a  port  is  situated  may  withdraw 
the  benefits  of  the  preceding  paragraph  from  any  vessel  if  it  is  proved  that  the  owner 
of  the  vessel  discriminates  systematically  against  the  nationals  of  that  State,  inclu- 
ding companies  controlled  by  such  nationals. 

In  the  absence  of  special  circumstances  justifying  an  exception  on  the  ground  of 
economic  necessities,  the  customs  duties  must  not  be  higher  than  those  levied  on  the 
other  customs  frontiers  of  the  State  interested,  on  goods  of  the  same  kind,  source  and 
destination.  All  facilities  accorded  by  the  Contracting  States  to  the  importation 
or  exportation  of  goods  by  other  land  or  water  routes,  or  in  other  ports,  shall  be  equally 
accorded  to  importation  or  exportation  under  the  same  conditions  over  the  navi- 
gable waterway  and  through  the  ports  referred  to  above. 


Article   10. 

(1.  Each  riparian  State  is  bound,  on  the  one  hand,  to  refrain  from  all  measuras 
likely  to  prejudice  the  navigability  of  the  waterway,  or  to  reduce  the  facilities  for 
navigation,  and,  on  the  other  hand,  to  take  as  rapidly  as  possible  all  necessary  steps 
for  removing  any  obstacles  and  dangers  which  may  occur  to  navigation. 

2.  If  such  navigation  necessitates  regular  upkeep  of  the  waterway,  each  of  the 
riparian  States  is  bound  as  towards  the  others  to  take  such  steps  and  to  execute  such 
works  on  its  territory  as  are  necessary  for  the  purpose  as  quickly  as  possible,  taking 
account  at  all  times  of  the  conditions  of  navigation,  as  well  as  of  the  economic  state 
of  the  regions  served  by  the  navigable  waterway. 

In  the  absence  of  an  agreement  to  the  contrary,  any  riparian  State  will  have  the 
right,  on  valid  reason  being  shown,  to  demand  from  the  other  riparians  a  reasonable 
contribution  towards  the  cost  of  upkeep. 
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3.  In  the  absence  of  legitimate  grounds  for  opposition  by  one  of  the  riparian  States, 
including  the  State  territorially  interested,  based  either  on  the  actual  conditions 
of  navigability  in  its  territory,  or  on  other  interests  such  as,  inter  alia,  the  mainten- 
ance of  the  normal  water-conditions,  requirements  for  irrigation,  the  use  of  water- 
power,  or  the  necessity  for  constructing  other  and  more  advantageous  ways  of  commu- 
nication, a  riparian  State  may  not  refuse  to  carry  out  works  necessary  for  the  improve- 
ment of  navigability  which  are  asked  for  by  another  riparian  State,  if  the  latter 
State  offers  to  pay  the  cost  of  the  works  and  a  fair  share  of  the  additional  cost  of  upkeep. 
It  is  understood,  however,  that  such  works  cannot  be  undertaken  so  long  as  the  State 
on  the  territory  of  which  they  are  to  be  carried  out  objects  on  the  ground  of  vital 
interests. 

4.  In  the  absence  of  any  agreement  to  the  contrary,  a  State  which  is  obliged  to 
carry  out  works  of  upkeep  is  entitled  to  free  itself  from  the  obligation,  if,  with  the 
consent  of  all  the  co-riparian  States,  one  or  more  of  them  agree  to  carry  out  the  works 
instead  of  it;  as  regards  works  for  improvement,  a  State  which  is  obliged  to  carry 
them  out  shall  be  freed  from  the  obligation,  if  it  authorises  the  State  which  made 
the  request,  to  carry  them  out  instead  of  it.  The  carrying  out  of  works  by  States 
other  than  the  State  territorially  interested,  or  the  sharing  by  such  States  in  the  cost 
of  works,  shall  be  so  arranged  as  not  to  prejudice  the  rights  of  the  State  territorially 
interested  as  regards  the  supervision  and  administrative  control  over  the  works, 
or  its  sovereignty  and  authority  over  the  navigable  waterway. 

5.  On  the  waterways  referred  to  in  Article  2,  the  provisions  of  the  present  Article 
are  to  be  applied  subject  to  the  terms  of  the  Treaties,  Conventions,  or  Navigation 
Acts  which  determine  the  powers  and  responsibilities  of  the  International  Commis- 
sion in  respect  of  works. 

Subject  to  any  special  provisions  in  the  said  Treaties,  Conventions,  or  Navigation 
Acts,  which  exist  or  may  be  concluded  : 

(a)  Decisions  in  regard  to  works  will  be  made  by  the  Commission. 

(b)  The  settlement,  under  the  conditions  laid  down  in  Article  22  below,  of  any 
dispute  which  may  arise  as  a  result  of  these  decisions,  may  always  be  demanded  on 
the  grounds  that  these  decisions  are  ultra  vires,  or  that  they  infringe  international 
conventions  governing  navigable  waterways.  A  request  for  a  settlement  under 
the  aforesaid  conditions  based  on  any  other  grounds  can  only  be  put  forward  by  the 
State  which  is  territorially  interested. 

The  decisions  of  this  Commission  shall  be  in  conformity  with  the  provisions  of 
the  present  Article. 

6.  Notwithstanding  the  provisions  of  paragraph  1  of  this  Article,  a  riparian  State 
may,  in  the  absence  of  any  agreement  to  the  contrary,  close  a  waterway  wholly  or 
in  part  to  navigation,  with  the  consent  of  all  the  riparian  States  or  of  all  the  States 
represented  on  the  Internationnal  Commission  in  the  case  of  navigable  waterways 
referred  to  in  Article  2. 

As  an  exceptional  case  one  of  the  riparian  States  of  a  navigable  waterway  of  inter- 
national concern  not  referred  to  in  Article  2  may  close  the  waterway  to  navigation, 
if  the  navigation  on  it  is  of  very  small  importance,  and  if  the  State  in  question  can 
justify  its  action  on  the  ground  of  an  economic  interest  clearly  greater  than  that  of 
navigation.  In  this  case  the  closing  to  navigation  may  only  take  place  after  a  year's 
notice  and  subject  to  an  appeal  on  the  part  of  any  other  riparian  State  under  the 
conditions  laid  down  in  Article  22.  If  necessary,  the  judgment  shall  prescribe  the  con- 
ditions under  which  the  closing  to  navigation  may  be  carried  into  effect. 

7.  Should  access  to  the  sea  be  afforded  by  a  navigable  waterway  of  international 
concern  through  several  branches,  all  of  which  are  situated  in  the  territory  of  one 
and  the  same  State,  the  provisions  of  paragraphs  1,  2  and  3  of  this  Article  shall  apply 
only  to  the  principal  branches  deemed  necessary  for  providing  free  access  to  the  sea. 


Article  11. 

If  on  a  waterway  of  international  concern  one  or  more  of  the  riparian  States 
are  not  parties  to  this  Statute,  the  financial  obligations  undertaken  by  each  of  Jthe 


-.-     456    — 

Contracting  States  in  pursuance  of  Article  10  shall  not  exceed  those  to  which  they 
would  have  been  subject  if  all  the  riparian  States  had  been  Parties. 


Article  12. 

In  the  absence  of  contrary  stipulations  contained  in  a  special  agreement  or  treaty> 
for  example  existing  Conventions  concerning  customs  and  police  measures  and  sani- 
tary precautions,  the  administration  of  navigable  waterways  of  international  concern 
is  exercised  by  each  of  the  riparian  States  under  whose  sovereignty  or  authority  the 
navigable  waterway  is  situated.  Each  of  such  riparian  States  has,  inter  alia,  the 
power  and  duty  of  publishing  regulations  for  the  navigation  of  such  waterway  and 
of  seeing  to  their  execution.  These  regulations  must  be  framed  and  applied  in  such 
a  way  as  to  facilitate  the  free  exercise  of  navigation  under  the  conditions  laid  down 
in  this  Statute. 

The  rules  of  procedure  dealing  with  such  matters  as  ascertaining,  prosecuting 
and  punishing  navigation  offences  must  be  such  as  to  promote  as  speedy  a  settlement 
as  possible. 

Nevertheless,  the  Contracting  States  recognise  that  it  is  highly  desirable  that 
the  riparian  States  should  come  to  an  understanding  with  regard  to  the  administra- 
tion of  the  navigable  waterway  and,  in  particular,  with  regard  to  the  adoption  of 
navigation  regulations  of  as  uniform  a  character  throughout  the  whole  course  of  such 
navigable  waterway  as  the  diversity  of  local  circumstances  permits. 

Public  services  of  towage  or  other  means  of  haulage  may  be  established  in  the 
form  of  monoplies  for  the  purpose  of  facilitating  the  exercise  of  navigation,  subject 
to  the  unanimous  agreement  of  the  riparian  States  or  the  States  represented  on  the 
International  Commission  in  the  case  of  navigable  waterways  referred  to  in  Article  2. 


Article  13. 

Treaties,  conventions  or  agreements  in  force  relating  to  navigable  waterways, 
concluded  by  the  Contracting  States  before  the  coming  into  force  of  this  Statute, 
are  not,  as  a  consequence  of  its  coming  into  force,  abrogated  so  far  as  concerns  the 
States  signatories  to  those  treaties. 

Nevertheless,  the  Contracting  States  undertake  not  to  apply  among  themselves  any 
provisions  of  such  treaties,  conventions  or  agreements  which  may  conflict  with  the 
rules  of  the  present  Statute. 

Article  14. 

If  any  of  the  special  agreements  or  treaties  referred  to  in  Article  12  has  entrusted 
or  shall  hereafter  entrust  certain  functions  to  an  international  Commisssion  which 
includes  representatives  of  States  other  than  the  riparian  States,  it  shall  be  the  duty 
of  such  Commisssion,  subject  to  the  provisions  of  Article  10,  to  have  exclusive  regard 
to  the  interests  of  navigation,  and  it  shall  be  deemed  to  be  one  of  the  organisations 
referred  to  in  Article  24  of  the  Covenant  of  the  League  of  Nations.  Consequent  ly. 
it  will  exchange  all  useful  information  directly  with  the  League  and  its  organisations, 
and  will  submit  an  annual  report  to  the  League. 

The  powers  and  duties  of  the  Commissions  referred  to  in  the  preceding  paragraph 
shall  be  laid  down  in  the  Act  of  Navigation  of  each  navigable  waterway  and  shall 
at  least  include  the  following  : 

(a)  the  Commission  shall  be  entitled  to  draw  up  such  navigation  regulations 
as  it  thinks  necessary  itself  to  draw  up,  and  all  other  navigation  regulations  shall 
be  communicated  to  it; 

(b)  it  shall  indicate  to  the  riparian  States  the  action  advisable  for  the  upkeep 
of  works  and  the  maintenance  of  navigability; 

(c)  it  shall  be  furnished  by  each  of  the  riparian  States  with  official  informa- 
tion as  to  all  schemes  for  the  improvement  of  the  waterway; 
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(d)  it  shall  be  entitled,  in  cases  in  which  the  Act  of  Navigation  does  not  include 
a  special  regulation  with  regard  to  the  levying  of  dues,  to  approve  of  the  levying 
of  such  dues  and  charges  in  accordance  with  the  provisions  of  Article  7  of  this 
Statute. 

Article  15. 

This  Statute  does  not  prescribe  the  rights  and  duties  of  belligerents  and  neutrals 
in  time  of  war.  The  Statute  shall,  however,  continue  in  force  in  time  of  war  so  far 
is  such  rights  and  duties  permit. 

Article  16. 

This  Statute  does  not  impose  upon  a  Contracting  State  any  obligation  conflicting 
with  its  rights  and  duties  as  a  Member  of  the  League  of  Nations. 


Article  17. 

In  the  absence  of  any  agreement  to  the  contrary  to  which  the  State  territorially 
interested  is  or  may  be  a  party,  this  Statute  has  no  reference  to  the  navigation  of 
vessels  of  war  or  of  vessels  performing  police  or  administrative  functions,  or,  in 
general,  exercising  any  kind  of  public  authority. 

Article  18. 

Each  of  the  Contracting  States  undertakes  not  to  grant  either  by  agreement  or 
in  any  other  way,  to  a  non-Contracting  State,  treatment  with  regard  to  navigation 
over  a  navigable  waterway  of  international  concern,  which,  as  between  Contracting 
States,  would  be  contrary  to  the  provisions  of  this  Statute. 

Article  19. 

The  measures  of  a  general  or  particular  character  which  a  Contracting  State  is 
obliged  to  take  in  case  of  an  emergency  affecting  the  safety  of  the  State  or  the  vital 
interests  of  the  country  may,  in  exceptional  cases  and  for  a  period  as  short  as  possible, 
involve  a  deviation  from  the  provisions  of  the  above  Articles;  it  being  understood 
that  the  principle  of  the  freedom  of  navigation,  and  especially  communication  between 
■the  riparian  States  and  the  sea,  must  be  maintained  to  the  utmost  possible  extent. 

Article  20. 

This  Statute  does  not  entail  in  any  way  the  withdrawal  of  existing  greater  facil- 
ities granted  to  the  free  exercise  of  navigation  on  any  navigable  waterway  of  inter- 
national concern,  under  conditions  consistent  with  the  principle  of  equality  laid  down 
in  this  Statute,  as  regards  the  nationals,  the  goods  and  the  flags  of  all  the  Contracting 
States;  nor  does  it  entail  the  prohibition  of  such  grant  of  greater  facilities  in  the  future. 

Article  21. 

In  conformity  with  Article  23  (e)  of  the  Covenant  of  the  League  of  Nations, 
any  Contracting  State  which  can  establish  a  good  case  against  the  application  of 
any  provision  of  this  Statute  in  some  or  all  of  its  territory  on  the  ground  of  the  grave 
economic  situation  arising  out  of  the  acts  of  devastation  perpetrated  on  its  soil  during 
the  war  1914-1918,  shall  be  deemed  to  be  relieved  temporarily  of  the  obligations  ari- 
sing from  the  application  of  such  provision,  it  being  understood  that  the  principle 
of  freedom  of  navigation  must  be  observed  as  far  as  possible. 


—     458 


Article  22. 


Without  prejudice  to  the  provisions  of  paragraph  5  of  Article  10,  any  dispute 
between  States  as  to  the  interpretation  or  application  of  this  Statute  which  is  not  settled 
directly  between  them  shall  be  brought  before  the  Permanent  Court  of  International 
Justice,  unless  under  a  special  agreement  or  a  general  arbitration  provision  steps 
are  taken  for  the  settlement  of  the  dispute  by  arbitration  or  some  other  means. 

Proceedings  are  opened  in  the  manner  laid  down  in  Article  40  of  the  Statute  of 
the  Permanent  Court  of  International  Justice. 

In  order  to  settle  such  disputes,  however,  in  a  friendly  way  as  far  as  possible, 
the  Contracting  States  undertake  before  resorting  to  any  judicial  proceedings  and 
without  prejudice  to  the  powers  and  right  of  action  of  the  Council  and  of  the  Assembly 
to  submit  such  disputes  for  an  opinion  to  any  body  established  by  the  League  of  Na- 
tions as  the  advisory  and  technical  organisation  of  the  Members  of  the  League  in 
matters  of  communications  and  transit.  In  urgent  cases  a  preliminary  opinion  may 
recommend  temporary  measures  intended  in  particular  to  restore  the  facilities  for 
free  navigation  which  existed  before  the  act  or  occurrence  which  gave  rise  to  the 
dispute. 

Article  23. 

A  navigable  waterway  shall  not  be  considered  as  of  international  concern  on  the 

sole  ground  that  it  traverses  or  delimits  zones  or  enclaves,  the  extent  and  population 

of  which  are  small  as  compared  with  those  of  the  territories  which  it  traverses,  and 

which  form  detached  portions  or  establishments  belonging  to  a  State  other  than  that 

\     to  which  the  said  river  belongs,  with  this  exception,  throughout  its  navigable  course. 

Article  24. 

This  Statute  shall  not  be  applicable  to  a  navigable  waterway  of  international 
concern  which  has  only  two  riparian  States,  and  which  separates,  for  a  considerable 
distance,  a  Contracting  State  from  a  non-Contracting  State  whose  Government  is 
not  recognised  by  the  former  at  the  time  of  the  signing  of  this  Statute,  until  an  agree- 
ment has  been  concluded  between  them  establishing,  for  the  waterway  in  question, 
an  administrative  and  customs  regime  which  affords  suitable  safeguards  to  the  Contrac- 
ting State. 

Article  25. 

It  is  understood  that  this  Statute  must  not  be  interpreted  as  regulating  in  any 
way  rights  and  obligations  inter  se  of  territories  forming  part,  or  placed  under  the 
protection,  of  the  same  sovereign  State,  whether  or  not  these  territories  are  indiv- 
idually Members  of  the  League  of  Nations. 


SECTION   VIII 

ADDITIONAL  PROTOCOL  TO  THE  CONVENTION 

ON  THE  REGIME 

OF  NAVIGABLE  WATERWAYS  OF  INTERNATIONAL  CONCERN 


1.  The  States  signatories  of  the  Convention  on  the  Regime  of  Navigable  Water- 
ways of  International  Concern,  signed  at  Barcelona  on  April  20th,  1921,  whose  duly 
authorised  representatives  have  affixed  their  signatures  to  the  present  Protocol,  hereby 
declare  that,  in  addition  to  the  Freedom  of  Communications  which  they  have  conceded 
by  virtue  of  the  Convention  on  Navigable  Waterways  considered  as  of  international 
concern,  they  further  concede,  on  condition  of  reciprocity,  without  prejudice  to  their 
rights  of  sovere'gnty,  and  in  time  of  peace, 

(a)  on  all  navigable  waterways, 

{b)  on  all  naturally  navigable  waterways, 
which  are  placed  under  their  sovereignty  or  authority,  and  which,  not  being  consid- 
ered as  of  international  concern,  are  accessible  to  ordinary  commercial  navigation 
to  and  from  the  sea,  and  also  in  all  the  ports  situated  on  these  waterways,  perfect 
equality  of  treatment  for  the  flags  of  any  State  signatory  of  this  Protocol  as  regards 
the  transport  of  imports   and   exports  without   transhipment. 

At  the  time  of  signmg,  the  signatory  States  must  declare  whether  they  accept 
the  obligation  to  the  full  extent  indicated  under  paragraph  (a)  above,  or  only  to  the 
more  limited  extent  defined  by  paragraph  (b). 

It  is  understood  that  States  which  have  accepted  paragraph  (a)  are  not  bound 
as  regards  those  which  have  accepted  paragraph  (b),  except  under  the  conditions 
resulting  from  the  latter  paragraph. 

It  is  also  understood  that  those  States  which  possess  a  large  number  of  ports 
(situated  on  navigable  waterways)  which  have  hitherto  remained  closed  to  interna- 
tional commerce,  may,  at  the  time  of  the  signing  of  the  present  Protocol,  exclude 
from  its  application  one  or  more  of  the  navigable  waterways  referred  to  above. 

The  signatory  States  may  declare  that  their  acceptance  of  the  present  Protocol 
does  not  include  any  or  all  of  the  colonies,  overseas  possessions  or  protectorates  under 
their  sovereignty  or  authority,  and  they  may  subsequently  adhere  separately  on 
behalf  of  any  colony,  overseas  possession  or  protectorate  so  excluded  in  their  decla- 
ration. They  may  also  denounce  the  Protocol  separately  in  accordance  with  its  pro- 
visions, in  respect  of  any  colony,  overseas  possession  or  protectorate  under  their  sove- 
reignty or  authority. 

The  present  Protocol  shall  be  ratified.  Each  Power  shall  send  its  ratification 
to  the  Secretary-General  of  the  League  of  Nations,  who  shall  cause  notice  of  such 
ratification  to  be  given  to  all  the  other  signatory  Powers;  these  ratifications  shall 
be  deposited  in  the  archives  of  the  Secretariat  of  the  League  of  Nations. 

The  present  Protocol  shall  remain  open  for  the  signature  or  adherence  of  the 
States  which  have  signed  the  above-mentioned  Convention  or  have  given  their  adhe- 
rence to  it. 

It  shall  come  into  force  after  the  Secretary- General  of  the  League  of  Nations  has 
received  the  ratification  of  two  States;  provided,  however,  that  the  said  Convention 
has  come  into  force  by  that  time. 
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It  may  be  denounced  at  any  time  after  the  expiration  of  a  period  of  two  years 
dating  from  the  time  of  the  reception  by  the  Secretary-General  of  the  League  of 
Nations  of  the  ratification  of  the  denouncing  State.  The  denunciation  shall  not 
take  effect  until  one  year  after  it  has  been  received  by  the  Secretary-General  of  the 
League  of  Nations.  A  denunciation  of  the  Convention  on  the  Regime  of  Navigable 
Waterways  of  International  Concern  shall  be  considered  as  including  a  denunciation 
of  the  present  Protocol. 

Done  at  Barcelona,  the  twentieth  day  of  April,  nineteen  hundred  and  twenty- 
one,  in  a  single  copy,  of  which  the  French  and  English  texts  shall  be  authentic. 

(Here  follow  the  signatures  of  the  Delegates.) 


SECTION   IX 

DRAFT  CONVENTION  ON  THE  RIGHT  TO  A  FLAG 
OF  STATES  NOT  POSSESSING  A  SEA-COAST 

(Annex  III  a  of  the  Green  Book.) 


The  High  Contracting  Parties  agree  to  recognise  the  flag  flown  by  the  vessels  of 
any  Contracting  Party  having  no  sea-coast,  which  are  registered  at  some  one  sptci- 
fied  place  situated  in  its  territory;  such  place  shall  serve  as  the  port  of  registry  of  such 
vessels  (1). 


(1)  See  the  commentary  on  this  Draft  Convention,  p.  421,  under  Article  3. 


SECTION   X 

DECLARATION  RECOGNISING  THE  RIGHT  TO  A  FLAG 
OF  STATES  HAVING  NO  SEA-COAST 


The  undersigned,  duly  authorised  for  the  purpose,  declare  that  the  States  which 
they  represent  recognise  the  flag  flown  by  the  vessels  of  any  State  having  no  sea-coast 
which  are  registered  at  some  one  specified  place  situated  in  its  territory;  such  place 
shall  serve  as  the  port  of  registry  of  such  vessels. 
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ENTRE  LA  PREMIERE  ET  LA  DEUXlEME  ASSEMBLEE 


1.  Rapport  general  de  la  Commission  consultative   et   technique   des   Commu- 

nications et  du  Transit,  adopte  par  le  Conseil  le  2  septembre  1921. 

2.  Rapport  de  M.    Quinones   de    Leon  adopts  par   le   Conseil   le   2   septembre 

1921  sur  la  transmission  du  precedent  rapport  a  l'Assemblee. 


LEAGUE    OF    NATIONS 


THE  ORGANISATION  FOR  COMMUNICATIONS 

AND  TRANSIT 

BETWEEN  THE  FIRST  AND  THE  SECOND  ASSEMBLY 


1.  General  Report  of  the  Advisory  and  Technical  Committee  for  Communications 

and  Transit  adopted  by  the  Council  on  September  2nd,  1921. 

2.  Report  of  M.  Quinones  de  Leon,  adopted  by  the  Council  on  September  2nd, 

1921,   on   the  transmission    to  the  Assembly  of  the  preceding  report. 


SOCIETE  DES  NATIONS 


COMMISSION   CONSULTATIVE  LT  TECHNIQUE   DES 
COMMUNICATIONS    ET   I)U   TRANSIT. 


Note  du  Secretaire  giniral : 

Le  Rapport  suivant  de  la  Commission  consultative  et  technique  des  Com- 
munications et  du  Transit,  ainsi  que  le  Rapport  do  M.  Ouinones  de  Leon,  adopte 
par  le  Conseil  le  2  septembre  1921,  sont  soumis,  pour  cxamen,  a  I'Assemblee. 


I.  Rapport  sur  les  travaux  de  l'organisation  des  Communications  et  du  Transit 
entre  la  premiere  et  la  deuxieme  session  de  I'Assemblee. 

Sur  la  proposition  du  Conseil,  I'Assemblee  a  adopte,  le  9  decembre  dernier, 
une  resolution  convoquant  une  premiere  Conference  generale  des  Communications 
*  et  du  Transit  destinee  a  examiner  de  quelles  manieres  la  Societe  des  Nations  pour- 
rait  s'acquitter  des  missions  qui  lui  sont  confiees  par  la  partie  de  l'article  23  e)  du 
Pacte  touchant  les  communications  et  le  transit,  a.insi  que  par  divers  articles  de 
meme  nature  des  Traites  de  Paix.  Cette  Conference  devait,  en  outre,  organiser,  sur 
les  bases  etablies  par  la  Resolution  meme  de  I'Assemblee,  une  Commission  consul- 
tative et  technique  des  Communications. 

Ainsi  etait  prevue  l'institution,  dans  la  Societe  des  Nations,  d'une  Orga- 
nisation definitive  des  Communications  et  du  Transit  destinee  a  prendre  la  place 
de  1'organisme  provisoire  cree,  avant    la  reunion   de  I'Assemblee,  par  le  Conseil. 

Cette  Organisation  devait  fonctionner  selon  les  principes  fixes  par  I'Assemblee 
dans  sa  resolution  du  8  decembre.  Elle  ne  devait  pas  etre  une  organisation  perma- 
nent e  a  la  maniere  de  l'Organisation  internationale  du  Travail,  mais  seulement  se 
composer  d'une  serie  de  Conferences  generates  convoquees  par  le  Conseil  dans  la 
stricte  mesure  des  besoins,  et  d'une  Commission  simplement  consultative,  issue 
des  Conferences  et  assistant  de  ses  propositions  et  de  ses  avis,  dans  l'intervalle  des 
Conferences,  les  Membres  de  la  Societe  des  Nations,  I'Assemblee  et  le  Conseil. 

La  premiere  Conference  generale  des  Communications  et  du  Transit,  reunie  a 
Barcelone  du  10  mars  au  20  avril  1921,  a  rempli  la  tache  qui  lui  etait  assignee  par 
I'Assemblee. 

L'Organisation  des  Communications  et  du  Transit  est  constitute.  La  Com- 
mission consultative  et  technique  s'est  reunie.  Elle  a  estime  devoir  aussitot  rendre 
compte  au  Conseil,  avant  la  deuxieme  session  de  I'Assemblee,  du  travail  accompli 
des  a  present,  ainsi  que  des  mesures  que,  comme  resultat  des  deliberations  de  la 
Conference  de  Barcelone  et  de  ses  propres  deliberations,  elle  demande  a  I'Assemblee 
de  prendre. 


I 

REUNION  DE  LA  CONFERENCE  DE  BARCELONE 

Le  rapport  au  Conseil  de  S.  E.  M.  Quinones  de  Leon,  representant  du  Conseil 
a  l'ouverture  de  la  Conference,  et  celui  de  S.  E.  M,  Hanotaux,  President  de  la  Confe- 
rence, rapports  distribues  a  tous  les  Membres  de  la  Societe,  ont  expose  les  resultats 
d 'ensemble  de  la  Conference  de  Barcelone  et  la  physionomie  des  debats. 

Le  but  de  la  Conference  etait,  notamment,  d'assurer  la  garantie  et  le  maintien 
de  la  liberte  des  communications  et  du  transit  (article  23  du  Pacte).  II  s'agissait 
ainsi  de  creer,  dans  l'interet  du  commerce  international  qui  a  un  absolu  besoin  de 
la  stability  et  de  la  continuity  de  ses  grands  courants  de  trafic,  un  regime  de  garanties 
juridiques  lui  permettant  d'echapper  aux  rivalries  politiques  et  aux  represailles 
economiques.  Par  la,  selon  les  intentions  du  Pacte,  on  contribuerait   non  seulement 


LEAGUE  OF  NATIONS 


THE   ADVISORY    AND    TECHNICAL   COMMITTEE  FOR 
COMMUNICATIONS    AND    TRANSIT. 


Note  by  the  Secretary- General: 

The  following  Report  of  the  Advisory  and  Technical  Committee  for  Commu- 
nications and  Transit,  together  with  the  Report  of  M.  Ouinones  de  Leon,  adopted 
by  the  Council  on  September  2nd,  1921,  is  transmitted  for  the  consideration  of 
the  Assembly. 


I.  Report  on  the  Work  Done  by  the  Organisation  for  Communications  and  Transit 
between  the  first  and  second  Session  of  the  Assembly. 

At  the  suggestion  of  the  Council,  the  Assembly  passed  a  Resolution,  on  Decem- 
ber 9th  last,  convening  the  first  General  Conference  on  Communications  and  Transit, 
to  consider  how  the  League  of  Nations  could  discharge  the  duties  entrusted  to  it 
by  the  part  of  Article  23  (e)  of  the  Covenant  relating  to  Communications  and  Transit, 
and  also  by  various  Articles  of  the  same  kind  in  the  Peace  Treaties.  This 
Conference  also  had  the  task  of  organising  an  Advisory  and  Technical  Committee 
for  Communications,  upon  a  basis  laid  down  by  the  Assembly's  Resolution. 

Provision  was.  therefore,  made  for  the  formation,  within  the  League  of  Nations, 
of  a  definite  Organisation  for  Communications  and  Transit,  to  take  the  place  of 
the  Provisional  Organisation  which  had  been  created  by  the  Council  before  the 
meeting  of  the  Assembly. 

This  Organisation  was  to  carry  out  its  duties  in  conformity  with  the  prin- 
ciples laid  down  by  the  Assembly  in  its  Resolution  of  December  8th.  It  was  not 
meant  to  be  a  Permanent  Organisation  like  the  International  Labour  Office,  but 
was  to  exist  merely  in  the  form  of  a  series  of  General  Conferences  to  be  convened 
by  the  Council  in  strict  accordance  with  requirements,  and  of  a  purely  advisory 
Committee  created  by  the  Conferences,  which  would  assist  the  Members  of  the 
League  of  Nations,  the  Assembly  and  the  Council  with  proposals  and  advice  in 
the  intervals  between  the  Conferences. 

The  first  General  Conference  on  Communications  and  Transit,  which  met  at 
Barcelona  from  March  10th  to  April  20th,  1921,  carried  out  the  work  entrusted 
to  it  by  the  Assembly. 

The  Organisation  for  Communications  and  Transit  has  been  formed.  The 
Advisory  and  Technical  Committee  lias  met,  and  has  thought  it  right  at  once  to 
submit  a  report  to  the  Council,  before  the  second  session  of  the  Assembly,  on  the 
work  so  far  accomplished,  and  the  measures  which,  as  a  result  of  its  own  discus- 
sions and  those  of  the  Barcelona  Conference,  it  will  ask  the  Assembly  to  adopt. 


I. 
THE  MEETING  OF  THE  BARCELONA  CONFERENCE. 

The  Report  of  H.  E.  M.  Ouinones  de  Leon,  who  represented  the  Council  at 
the  opening  of  the  Conference,  and  that  of  H.  E.  M.  Hanotaux,  the  President  of 
the  Conference,  which  have  been  distributed  to  all  the  Members  of  the  League, 
have  presented  the  general  results  of  the  Barcelona  Conference,  and  the  trend 
of  its  discussions. 

The  object  of  the  Conference  was  primarily  to  guarantee  and  to  provide  for  the 
maintenance  of  Freedom  of  Communications  and  Transit  (Article  23  of  the  Cove- 
nant). It  was,  therefore,  necessary  to  create,  in  the  interests  of  international  com- 
merce, which  imperatively  requires  stability  and  continuity  in  the  main  currents 
of  traffic,  a  regime  of  legal  guarantees  which  would  free  it  from  the  effects  of  political 
rivalries  and  economic  reprisals.  This  would  be  a  step  in  conformity  with  the  inten- 
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a  augmenter  le  rendement  economique  du  monde  et  a  diminuer  le  prix  de  la  vie 
en  allegeant  ou  supprimant  les  peages  percus  sur  le  prix  des  transports  pour  des 
raisons  autre?  que  des  raisons  economiques  et  en  realisant  un  debut  d'unification 
des  transports  internationaux,  mais  encore  on  parviendrait,  dans  une  certaine 
mesure,  en  donnant  des  garanties  precises  aux  Etats  qui  ont  un  besoin  imperieux 
de  trouver  chez  les  autres  Etats  des  suretes  precises  quant  a  la  regularite  des  trans- 
ports d'importation  et  d'exportation  indispensables  a  leur  propre  vie,  a  rendre  plus 
tares  les  froissements  internationaux  et  a  restreindre  les  risques  de  guerre. 

La  Conference  de  Barcelone  n'a  certes  pas  pu,  en  six  semaines  de  deliberations, 
definitivement  realiser  toute  cette  ceuvre  et  arreter  des  conventions  internationales 
transformant  d'un  coup  les  conditions  de  transports  dans  le  monde.  Sachant  qu'elle 
n'etait  que  la  premiere  d'une  serie  de  Conferences  devant  se  tenir  a  certains  inter- 
valles  de  temps,  elle  ne  s'est  aucunement  propose  de  terminer  en  une  fois  l'ceuvre 
d'organisation  des  communications  internationales,  mais  seulement  d'attaquer 
immediatement  les  problemes  prevus  deja  par  le  traite  de  paix  et  de  poser  pour  les 
antics  les  bases  d'un  developpement  futur. 

Deux  grandes  questions  ont  pu  faire,  des  a  present,  l'objet  de  conventions 
internationales  elaborees  et  conclues  a  la  Conference  de  Barcelone:  la  question  des 
transports  en  transit  et  la  question  des  transports  sur  les  voies  navigables  d'interet 
international. 


Question  des  transports  en  transit. 

On  sait  qu'on  appelle  « transports  en  transit))  les  transports  qui  traversent  un 
Etat,  mais  dont  le  point  de  depart  et  le  point  de  destination  sont  en  dehors  de 
cet  Etat.  De  tels  transports  ont  pariiculierement  besoin  de  garanties  interna- 
tionales. En  effet,  dans  le  cas  des  transports  a  l'exportation  et  a  l'importation, 
un  Etat  qui  generait  ou  supprimerait  la  liberte  d'exercice  de  ces  transports 
pourrait  porter  atteinte  indirectement  au  relevement  economique  du  monde,  et 
par  la  a  la  collectivite  des  Etats,  mais,  directement,  il  ne  leserait  que  les  Etats 
exportateurs  dont  il  refuserait  ou  generait  les  transports  a  l'importation  chez  lui, 
ou  les  Etats  importateurs  qui  auraient  besoin,  par  exemple,  des  matieres  premieres 
dont  il  est  lui-meme  detenteur  et  dont  il  ne  permettrait  pas  l'exportation.  Pour  les 
transports  en  transit,  au  contraire,  toute  interruption  ou  toute  gene  leserait  des 
Etats  tiers,  a  la  fois  les  Etats  exportateurs  et  les  Etats  importateurs  des  produits 
dont  le  trafic  est  interrompu.  Une  telle  interruption  provoquerait  inevitablement 
des  represailles  et  des  contre-coups  dont  l'effet  serait  impossible  a  limiter. 

La  Convention  internationale  de  Barcelone  sur  la  Liberte  du  Transit  a  done 
pour  objet  d'empecher  cette  interruption  et  cette  gene.  Pour  cela,  elle  stipule, 
mais  bien  entendu  sous  reserve  des  restrictions  legitimes  touchant  a  la  police,  a  la 
sauvegarde  nationale,  aux  transports  en  temps  de  guerre,  etc.,  ainsique  sous  reserve 
des  necessites  d'adaptation  a  la  situation  juridique  existante  et  aux  conditions  loca- 
les ou  regionales  des  diverses  parties  du  monde,  la  liberte  complete  du  transit  et 
1'egalite  complete  des  conditions  de  transit.  L'egalite  dans  ce  domaine,  comme  dans 
bien  d'autres,  n'est  que  la  condition  meme  de  la  liberte.  Sans  elle,  en  fait,  le  courant 
de  trafic  qui  aurait  a  supporter  des  conditions  onereuses  serait  automatiquement 
arrete  par  suite  du  simple  jeu  de  la  concurrence  commerciale.  Cette  liberte  et  cette 
egalitc  etant  admises,  au  contraire,  la  concurrence  commerciale  internationale 
pourrait  s'exercer  selon  son  libre  jeu,  les  transports  en  transit  jouissant,  au  benefice 
de  tous,  d'une  sorte  d'immunite. 

Les  debats  relatifs  a  la  Convention  sur  la  Liberte  du  Transit  ont  montre  un 
accord  unanime  de  tous  les  gouvernements  representes  a  la  Conference  (')  pour 
l'adoption  de  ces  principes.  Les  seules  divergences,  facilement  rcglees,  ont  portc 
sur  la  mesure  dans  laquelle  devaient  etre  admises  les  reserves  ci-dessus  enoncces, 
e'est-a-dire  le  point  oil  la  liberte  du  transit  cesserait  d'etre  un  droit  international 
legitime  et  porterait  atteinte  a  la  souveraincte  des  Etats  charges  d'assurcr  ce  transit. 


1    Gouvernements  representes  a  la  Conference: 

a)  MembresdelaSociete  des  Nations:  Albanie,  Autrichc,  Belgique,  Bolivir,  Brcsil,  Bulgarie, 
Chili,  Chine,  Colombia,  Costa-Rica,  Cuba,  Danetnark,  Empire  britannique,  Espagne,  I-'iii- 
lande,  Erance,  Grece,  Guatemala,  Haiti,  Honduras,  Indes,  Italic,  Japon,  Luxembourg,  Nor- 
vegc,  Panama,  Paraguay,  Pays-Bas,  Perse.  Pologne,  .Portugal,  Boumanie,  Etat  serbe-croate 
Slovene,  Suede,  Suisse,  Tchcco-Slovaquie,  Uruguay,  Venezuela;  Nouvelle-Zelande  repri- 
scnt^e  pour  la  signature. 

b)  Etats  non  Membres  de  la  Societe  des  Nations,  mais  admis  dans  Let  organisations  tech- 
niques: Esthonie,  I.ettonie,  Lithuania. 

c)  Etats  invites  a  titre  consultatif:  Allemagnr,  llongrie. 


tions  of  the  Covenant,  towards  increasing  the  economic  output  of  the  world,  and 
diminishing  the  cost  of  living,  by  the  reduction  or  abolition  of  the  dues  levied  on 
the  cost  of  transport  for  other  than  economic  reasons,  and  by  the  initiation  of 
measures  for  the  unification  of  international  transport.  Further,  by  giving  specific 
guarantees  to  the  States  urgently  requiring  definite  security  in  other  States  for  the 
regular  import  and  export  traffic  essential  to  their  existence,  some  progress  would 
be  made  towards  rendering  international  friction  less  frequent  and  diminishing 
the  risk  of  war. 

The  Barcelona  Conference  was,  of  course,  not  able,  in  six  weeks  of  discussion, 
to  carry  out  the  whole  of  this  programme,  or  to  draw  up  International  Conventions 
which,  at  one  stroke,  would  transform  the  conditions  of  world  transport.  As  it 
knew  that  it  was  only  the  first  of  a  series  of  Conferences  to  be  held  at  certain  inter- 
vals, it  did  not  attempt  to  complete  in  one  session  the  whole  work  of  organising 
international  communications,  but  confined  itself  to  dealing  at  once  with  those 
problems  already  contemplated  by  the  Peace  Treaty  and,  with  regard  to  the 
others,  laying  a  foundation  for  future  development. 

It  has,  however,  already  been  possible  to  deal  with  two  great  questions  by 
means  of  International  Conventions  drawn  up  and  concluded  at  the  Barcelona 
Conference:  the  question  of  transport  in  transit  and  the  question  of  transport  on 
navigable  waterways  of  international  concern. 


The  Question  of  Transport  in  Transit. 

By  "transport  in  transit"  is  meant  transport  which  crosses  a  State,  its  points 
of  departure  and  destination  being  outside  that  State.  Transport  of  this  kind  is 
specially  in  need  of  international  guarantees.  In  the  case  of  the  transport  of  exports 
and  imports,  a  State  which  obstructs  or  prevents  free  movement  of  such  transport 
may  indirectly  cause  serious  prejudice  to  the  economic  reconstruction  of  the  world. 
In  this  way  it  injures  every  State,  but  it  directly  injures  only,  either  those  exporting 
States  the  transport  of  whose  goods  it  prevents  or  obstructs  in  the  course  of  impor- 
tation, or  those  importing  States  which  may,  for  instance,  beinneedofrawmaterials, 
which  the  obstructing  State  possesses,  and  the  export  of  which  it  prohibits.  As 
regards  transport  in  transit,  on  the  other  hand,  any  interruption  or  obstruction 
injures  third  parties,  both  the  States  which  export  and  those  which  import  the  pro- 
ducts, the  passage  of  which  has  been  prevented.  Such  an  interruption  of  traffic 
inevitably  causes  reprisals  and  counter-effects,  the  results  of  which  cannot  be 
limited. 

The  International  Convention  of  Barcelona  on  Freedom  of  Transit  is,  therefore, 
designed  to  prevent  interruption  or  obstruction  of  this  kind.  With  this  object  it 
provides  —  making  due  allowance,  of  course,  for  legitimate  restrictions  as  regards 
police,  national  security,  transport  in  war-time,  etc.,  and  also  for  the  need 
of  adapting  its  measures  to  the  existing  legal  position,  and  to  the  local  or  regional 
conditions  in  various  parts  of  the  world  —  for  complete  freedom  of  transit  and 
complete  equality  of  transit  conditions.  In  this  sphere,  as  in  many  others,  liberty 
is  indeed  conditional  upon  equality.  Without  this  equality,  any  traffic  route 
upon  which  serious  burdens  were  imposed  would  be  automatically  stopped  by 
the  natural  effects  of  commercial  competition.  On  the  other  hand,  if  liberty  and 
equality  are  admitted,  international  commercial  competition  may  take  its  free 
course,  and  transport  in  transit  will  enjoy  an  immunity  which  will  benefit  all  the 
world. 

The  discussions  on  the  Convention  on  Freedom  of  Transit  revealed  a  unanimous 
agreement  on  the  part  of  all  the  Governments'  represented  at  the  Conference  in 
favour  of  the  adoption  of  these  principles.  The  only  differences  of  opinion  (which 
were  easily  reconciled)  related  to  the  extent  to  which  the  reservations  referred  to 
above  could  be  recognised,  that  is,  to  the  point  where  freedom  of  transport  might 
cease  to  become  a  legitimate  international  right,  and  might  prejudice  the  sovereignty 
of  the  States  by  which  the  transit  was  to  be  effected. 


1  Governments  represented  at  the  Conference  : 

(a)  Members  of  the  League  of  Nations:  Albania,  Austria,  Belgium,  Bolivia,  Brazil,  Bulgaria. 
Chile,  China,  Colombia,  Costa  Rica,  Cuba,  Czecho-Slovakia,  Denmark,  British  Empire,  Finland, 
France,  Greece,  Guatemala,  Haiti,  Honduras,  India,  Italy,  Japan,  Luxemburg,  Nether- 
lands, Norway,  Panama,  Paraguay,  Persia,  Poland,  Portugal,  Roumania,  Serb-Croat-Slovene 
State,  Spain,  Sweden,  Switzerland,  Uruguay,  Venezuela;  New  Zealand  (the  last-named 
signed  by  proxy). 

(6)  States  not  Members  of  the  League  of  Nations  but  admitted  to  the  Technical  Organi- 
sations :   Esthonia,  Latvia,  Lithuania. 

(c)    States  invited  in  an  advisory  capacity  :    Germany  and  Hungary. 
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Question  des  transports  sur  li:s  voies  navigables 
d'interet  INTERNATIONAL. 

Les  memes  principes  de  liberte  et  d'egalite  qui,  pour  1'eusemble  des  transports 
par  voies  ferrees  et  par  voies  d'eau,  sont  appliques  settlement  au  cas  des  transports 
en  transit,  sont  au  contraire,  dans  le  cas  special  des  transports  sur  voies  d'eau  d'in- 
teret international,  appliques  a  toutes  les  categories  de  transports,  y  compris  les 
transports  d'importation  et  d'exportation  et  les  transports  interieurs.  La  Conven- 
tion de  Barcelone,  relative  au  Regime  international  des  Voies  navigables,  regle- 
mente  precisement  la  navigation  sur  ces  voies  d'eau. 

On  appelle  voies  d'eau  d'interet  international  les  voies  d'eau  accessibles  a 
la  navigation  commerciale  ordinaire  et  donnant  acces  a  la  mer  a  plus  d'un  Etat. 
De  telles  voies  d'eau  ont,  depuis  longtemps,  fait  l'objet  d'accords  internationally 
generaux  ou  particidiers.  II  y  a  plus  d'un  siecle,  la  Revolution  francaise  avait  deja 
proclame  la  liberte  complete  de  navigation  et  l'egalite  des  pavilions  sur  ces  voies 
d'eau,  qui  etaient  alors  appelees  voies  d'eau  internationales.  Le  Congres  de  Vienne 
avait  deja  tente  d'elaborer  les  mesures  d'application  de  ces  principes  qui  ont,  en 
fait,  inspire  la  reglementation  de  la  navigation  a  travers  le  XIXme  siecle  sur  les 
grandes  voies  d'eau  internationales  europeennes,  comme  le  Rhin  et  le  Danube, 
ainsi  que  sur  les  grandes  voies  d'eau  africaines.  La  necessite  de  la  cooperation  inter- 
nationale  pour  l'utilisation  rationnelle  de  ces  grandes  voies  de  trafic  est  evidente. 
Un  Etat  traverse  par  elles  ne  pourrait  les  monopoliser  a  son  profit  sans  se  porter 
tort  a  lui-meme  par  l'usage  que  les  autres  Etats  riverains  feraient  de  ce  memc  mono- 
pole.  Les  Ktats  situes  a  l'amont  des  grands  fleuves  internationaux  souffriraient 
particulierement  de  ce  manque  de  liberte,  surtout  les  Etats  prives  d'acces  a  la  mer. 
Pour  eux,  la  liberte  sur  les  voies  d'eau  d'interet  international  n'est  qu'une  autre 
expression  du  droit  d'acces  libre  a  la  mer. 


La  Conference  de  Barcelone  a  reussi  a  envisager  l'application  universelle  de 
ces  principes.  Leur  elaboration  dans  les  details  offrait  a  ce  point  de  vue  des 
difficultes  tres  particulieres.  L'evolution  du  droit  international  fluvial  en  Amerique 
du  Sud,  notamment,  n'a  pas  suivi  un  cours  exactement  semblable  a.  celui  du  droit 
fluvial  europeen.  L'idee  memo  d'une  reglementation  universelle  pourrait  subir  la  un 
grave  echec.  En  fait,  au  contraire,  apres  de  longues  discussions  oil  sont  particuliere- 
ment intervenus  les  representants  les  plus  qualifies  de  l'Amerique  du  Sud  en  ce 
domaine,  la  conciliation  superieure  des  theses  d'abord  opposees  a  etc  obtenuc  et, 
par  la  fusion  de  droits  d'origines  diverses,  une  transaction  a  ete  acquise,  gage  de 
succes  pour  le  developpement  a  venir. 

La  Conference  de  Barcelone  a  estime  que  les  principes  de  la  Convention  sur 
le  Transit,  comme  ceux  de  la  Convention  sur  les  Voies  navigables  d'interet  inter- 
national, ne  fixaient  pas  en  temps  de  guerre  les  droits  et  les  devoirs  des  belligc- 
rants  et  des  neutres. 

Elle  a  cependant  stipule  que  ces  memes  principes  sub.^isteraient  en  temps  de 
guerre  dans  la  mesure  compatible  avec  ces  droits  et  ces  devoirs.  De  plus,  elle  a 
adopte  le  vceu  que  la  Societe  des  Nations  invite  ses  Membres  a  se  reunir  en  vue 
de  1'elaboration  de  nouvelles  Conventions  destinees  a  regler  ces  memes  droits  et 
devoirs  en  matiere  de  transit.  Ce  vceu  a  ete  transmis  au  Conseil. 

La  Conference  de  Barcelone  aurait  pu  s'en  tenir  la  a  la  rigueur  et  se  borner, 
si  elle  s'etait  restreinte  a  son  ordre  du  jour  tel  qu'il  etait  d'abord  prevu,  a  se  preoc- 
cuper  seulement  des  voies  d'eau  d'interet  international,  sans  toucher  aucunement 
le  regime  general  des  transports  sur  les  autres  voies  d'eau.  Mais  un  certain  nombre 
d'Etats  s'etant  montres,  des  a  present,  disposes  a  accepter,  sous  reserve  de  recipro- 
city, certaines  obligations  pour  toutes  leurs  voies  d'eau,  et  non  pas  seulement  pour 
les  voies  d'eau  d'interet  international,  un  protocole  additionnel  a  ete  elabore,  auquel 
certaines  adhesions  sont  deja  acquises,  et  qui  permettra,  peu  a  pen,  par  un  nieca- 
nisme  ties  simple,  d'augmenter,  au  fur  et  a  mesure  que  les  Etats  le  desireront,  la 
liberte  des  communications  fluviales  dans  le  mondc. 

Enfin,  dans  le  meme  ordre  d'idees  que  l'egalite  des  pavilions  prevue  dans  la 
(  onvention  sur  les  Voies  navigables,  il  y  a  lieu  de  signaler  la  declaration  adoptee  a 
Barcelone,  portant  reconnaissance  du  droit  au  pavilion  maritime  des  Etats  prives 
d'acces  a  la  mer. 

Ce  serait  meconnaitre  absolument  le  caractere  des  Conventions  de  Barcelone 
que  de  se  borner  a  resumer  leurs  principes  et,  si  1'on  pent  dire,  leur  contenu.  I. a  plus 
grande  nouveaute  peut-etre  de  ees  Conventions,  eelle  qui  n'aurait  pu  etre  acquise 
qu'avec  la  plus  grande  difticulte  si  elles  n'avaient  pas  ete  des  conventions  de  la 
Soeiete  (les  Nations,  c'est  qu'il  y  a  en  elles-memes,  et  independammenl  de  la  proc^ 


The  Question  of  Transport  on  Navigable  Waterways 
of  International  Concern. 

The  same  principles  of  liberty  and  equality  which,  as  regards  traffic  both  by 
rail  and  by  water,  are  generally  applicable  only  in  the  case  of  "  transport  in  tran- 
sit, "  are,  on  the  other  hand,  in  the  special  case  of  transport  on  waterways  of 
international  concern,  applied  to  every  class  of  transport,  including  imports  and 
exports  and  internal  transport.  The  Barcelona  Convention  dealing  with  the  inter- 
national regime  of  navigable  waterways  is  specially  intended  to  regulate  naviga- 
tion  on   these   waterways. 

By  "  waterways  of  international  concern  "  is  meant  waterways  which  are 
accessible  to  ordinary  commercial  navigation,  and  which  provide  more  than  one 
State  with  access  to  the  sea.  Waterways  of  this  kind  have,  for  a  long  time  past, 
been  subjects  for  general  or  particular  international  agreements.  More  than  a 
century  ago,  the  French  Revolution  had  already  proclaimed  complete  liberty  of 
navigation  and  equality  for  all  flags  on  these  waterways,  which  were  then  described 
as  international  waterways.  The  Congress  of  Vienna  had  already  attempted  to 
work  out  measures  to  give  effect  to  these  principles,  which,  indeed,  were  the  bases, 
during  the  nineteenth  century,  of  the  regulations  of  navigation  over  the  great 
European  internationel  waterways,'  such  as  the  Rhine  and  the  Danube,  and  also 
over  the  great  African  waterways.  It  is  evident  that  international  co-operation 
is  essential,  if  these  great  traffic  routes  are  to  be  utilised  in  a  rational  way.  No 
State  traversed  by  one  of  these  waterways  could  monopolise  it  for  its  own  profit 
without  doing  injury  to  itself,  since  the  other  riparian  States  would  make  a  similar 
use  of  this  right  of  monopoly.  States  situated  far  up  the  course  of  the  great  inter- 
national rivers  would  suffer  particularly  from  this  lack  of  liberty,  especially  States 
deprived  of  access  to  the  sea,  for,  in  their  case,  freedom  of  navigation  on  water- 
ways of  international  concern  is  only  another  word  for  the  right  of  free  access  to 
the  sea. 

At  the  Barcelona  Conference,  it  was  possible  to  contemplate  the  universal 
application  of  these  principles.  The  working  out  of  their  details  presented  peculiar 
difficulties  from  this  point  of  view.  The  evolution  of  international  law  with  regard 
to  rivers  in  South  America,  to  cite  an  important  instance,  has  not  followed  exactly 
the  same  course  as  that  of  European  river  law.  This  circumstance  might  appear 
a  serious  barrier  to  a  universal  system  for  the  regulation  of  river  navigation. 
In  fact,  however,  after  long  debates,  in  which  a  prominent  part  was  taken  by  the 
South  American  representatives  expert  in  this  subject,  it  was  found  possible 
to  reconcile  opinions  which  had,  at  first,  been  in  conflict,  and,  by  merging  the 
rights,  varying  in  their  origin,  a  compromise  was  effected,  which  constitutes  a 
happy  augury  for  future  progress. 

The  Barcelona  Conference  considered  that  the  principles  of  the  Convention 
on  Transit  and  the  Convention  on  Navigable  Waterways  of  International  Concern 
did  not  define  the  rights  and  duties  of  belligerents  and  neutrals  in  time  of  war. 

It,  nevertheless,  stipulated  that  these  same  principles  should  apply  in  time  of 
war  as  far  as  might  be  compatible  with  these  rights  and  duties.  Further,  it 
adopted  the  recommendation  that  the  League  of  Nations  should  invite  its  members 
to  meet,  in  order  to  draw  up  new  Conventions  with  the  object  of  defining  these 
rights  and  duties  with  regard  to  transit.  This  recommendation  was  transmitted 
to  the  Council. 

The  Barcelona  Conference  might,  strictly  speaking,  have  stopped  there,  limit- 
ing itself,  if  it  had  been  restricted  to  the  agenda  originally  prepared,  to  dealing 
with  waterways  of  international  concern,  without  any  reference  to  the  general 
control  of  traffic  on  other  waterways.  A  certain  number  of  States,  however,  having 
shown  themselves  disposed,  on  condition  of  reciprocity,  to  accept  certain  obligations 
in  regard  to  all  their  waterways,  and  not  only  as  regards  waterways  of  international 
concern,  an  additional  protocol  was  drawn  up,  to  which  certain  adherences  have 
already  been  obtained,  and  which,  by  very  simple  machinery,  will  gradually  render 
it  possible  to  increase  liberty  of  river  communications  throughout  the  world  to  any 
degree  that  the  States  desire. 

Finally,  in  connection  with  the  question  of  the  equality  of  flags  provided  for 
in  the  Convention  on  Navigable  Waterways,  attention  may  be  drawn  to  the  decla- 
ration adopted  at  Barcelona,  recognising  the  right  of  States,  having  no  access  to 
the  sea,  to  a  maritime  flag. 

It  would  show  complete  lack  of  comprehension  of  the  nature  of  the  Barcelona 
Conventions  to  give  only  a  summary  of  their  principles,  and  of  their  contents. 
Perhaps  the  most  original  feature  of  these  Conventions,  and  one  which  they  could  only 
have  acquired  with  the  greatest  difficulty,  if  they  had  not  been  Conventions  of  the 
League  of  Nations,  is  that,  quite  apart  from  the  procedure  of  revision  which  has  been 
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dure  parfaitement  prevue  de  revision,  des  possibilites  permanentes  d'adaptation,  de 
developpement,  de  progres.  II  est  dit,  en  effet,  dans  chacune  de  ces  Conventions,  en 
un  article  qui  est  peut-etre,  a  certains  points  de  vue,  le  plus  important,  et  qui  repro- 
duit  des  dispositions  adoptees  par  l'Assemblee  pour  le  reglement  des  differends  relatifs 
aux  clauses  des  transports  des  Traites  de  Paix,  d'abord  que  tous  les  differends  rela- 
tifs a  l'application  et  a  Interpretation  de  ces  Conventions  seront  soumis  a  la  Cour 
de  Justice  internationale,  mais  aussi  que  tous  les  Etats  contractants  s'engagent, 
avant  de  soumettre  leurs  differends  a  l'instance  judiciaire,  a  en  tenter  l'arrangement 
amiable,  en  recourant  a  l'avis  de  l'organisme  technique  qualifie  de  la  Societe  des 
Nations.  Cet  organisme,  don't  la  Conference  de  Barcelone  a,  sur  l'invitation  de  l'As- 
semblee, prevu  dans  les  details  la  constitution,  est  la  Commission  consultative  et 
technique  des  Communications  et  du  Transit.  Au  fur  et  a  mesure  que  ces  difficultes 
et  ces  cas  particuliers  d'interpretation  ou  d'application  se  poseront,  la  Commission 
consultative  les  examinera,  et  cela  necessairement  dans  un  esprit  d'equite  et  de  col- 
laboration internationale,  dans  l'esprit  raeme  qui  a  inspire  les  Conventions.  Precise- 
ment  parce  qu'elle  n'est  qu'un  organisme  d'arrangement  amiable  des  differends,  elle 
pourra,  au  fur  et  a  mesure  et  selon  l'etat  de  l'opinion  internationale,  proposer  et 
faire  accepter  librement  les  solutions,  qui,  peu  a  peu,  par  une  evolution  progressive, 
degageront  lentement  et  selon  les  besoins,  les  consequences  plus  ou  moins  lointaines 
du  droit  international  nouveau  dont  les  textes,  quels  qu'ils  soient,  ne  peuvent  que 
fixer  prudemment  les  grandes  lignes. 

Grace  a  la  Commission,  et  par  leur  liaison  intime  ainsi  assuree  avec  l'organisa- 
tion  d'ensemble  de  la  Societe  des  Nations,  les  Conventions  apparaitront,  desormais, 
non  comme  le  terme,  mais  comme  le  debut  d'une  evolution,  et  la  souplesse  meme 
de  leurs  formules  deviendra,  non  pas  un  element  de  confusion  et  de  controverscs, 
mais  une  source  sans  cesse  renouvelee  d'initiatives  et  d'adaptations  pratiques. 

Outre  ces  Conventions,  la  Conference  de  Barcelone,  qui  —  d'apres  la  resolu- 
tion de  l'Assemblee  du  9  decembre  —  devait  determiner  si  les  mesures  qu'elle 
preconiserait  auraient  la  forme  de  convention,  de  recommandation  ou  de  projet 
de  resolution  a  soumettre  a  l'Assemblee  ou  au  Conseil,  a  adopte  une  recomman- 
dation sur  le  Statut  des  Ports  soumis  a  un  Regime  international  et  une  serie  tie 
recommandations  sur  le  Regime  international  des  Voies  ferrees. 


Ports   soumis  a  un  regime  international. 


N'estimant  pas  opportun  la  conclusion  actuelle  d'une  convention  sur  les  ports, 
elle  a  ete  neanmoins  a  meme,  en  utilisant  les  competences  techniques  de  toutes  les 
parties  du  monde,  d'etablir  un  statut  type  des  ports,  fonde  sur  les  memes  principes 
qui  ont  ete  appliques  aux  Conventions  sur  le  Transit  et  sur  les  Voies  navigables, 
et  utilisable  dans  les  cas  oil  un  tel  regime  serait  juge  opportun  par  les  Etats.  Cer- 
tains Etats  ont  deja  paru  manifester  l'intention  de  l'appliquer  volontairement  a 
tels  de  leurs  ports.  Dans  d'autres  cas,  il  pourra  etre  utilise  a  l'occasion  de  traites 
internationaux  ayant  a  prevoir  le  regime  des  ports  places  dans  des  situations  poh- 
tiques    ou   economiques    particulieres. 


Regime  international  des  Voies  ferrees. 

Les  recommandations  sur  le  Regime  international  des  Voies  ferrees  devaient 
former  originairement  une  convention.  La  Convention  sur  le  Regime  international 
des  Voies  ferrees  est,  en  effet,  la  seule  des  conventions  figurant  a  l'ordre  du  jour 
de  la  Conference  de  Barcelone  qui  n'ait  pas  ete  adoptee  dans  sa  forme  originale. 
Mais  si  cette  transformation  d'une  convention  obligatoire  en  une  simple  serie  de 
recommandations  a  ete  apportee  au  plan  primitif,  ce  n'est  aucunement  en  raison 
d'une  sorte  de  mefiance  des  divers  Etats  devant  une  Convention  internationale 
sur  le  Regime  des  transports  par  Voies  ferrees;  c'est,  au  contraire,  ainsi  qu'il  a  ete 
expose  dans  le  rapport  du  President  de  la  Conference,  parce  que  le  texte  propose, 
lequel  a  passe  integralement  dans  les  recommandations,  n'a  pas  paru,  a  beaucoup 
de  delegations,  suffisant  pour  justifier  la  forme  d'une  convention  qu'elles  auraient 
desire,  au  contraire,  plus  ample  et  beaucoup  plus  riche  de  contenu.  Aussi  la  Confe- 
rence a-t-elle  decide  de  se  borner,  pour  l'instant,  a  une  serie  de  recommandations, 
mais  en  meme  temps  de  demander  formellement,  dans  un  delai  maximum  de  deux 
ans,  la  reunion  de  la  deuxieme  Conference  generate  des  Communications  et  du 
Transit,  qui  serait  chargee  d'elaborer  et  de  conclure  la  Convention  generale  sur  le 
Regime  international  des  Voies  ferrees. 


amply  provided  for,  they  contain  in  themselves  possibilities  of  permanent  adaptation, 
development  and  progress.  In  each  of  these  Conventions,  in  a  clause  which  is  perhaps, 
from  certain  points  of  view,  the  most  important,  and  which  embodies  provisions 
adopted  by  the  Assembly  for  the  settlement  of  disputes  arising  out  of  clauses  in  the 
Peace  Treaties  dealing  with  transport,  it  is  stated  that  all  disputes  relating  to  the 
application  and  interpretation  of  the  Conventions  shall  be  submitted  to  the  Court 
of  International  Justice,  and  that  all  the  contracting  States  engage,  before  resorting 
to  any  judicial  proceedings,  to  seek  an  amicable  settlement  by  invoking  the  assist- 
ance of  the  qualified  technical  organisation  of  the  League  of  Nations.  This  organi- 
sation, the  constitution  of  which  was  laid  down  in  detail  by  the  Barcelona  Conference, 
at  the  suggestion  of  the  Assembly,  is  the  Advisory  and  Technical  Committee  for 
Communications  and  Transit.  The  Advisory  Committee  will  deal  with  these  diffi- 
culties and  special  cases  of  interpretation  or  application  as  they  arise,  and  in  the 
same  spirit  of  equity  and  international  co-operation  as  animated  the  Conventions 
themselves.  By  the  very  fact  that  it  is  an  organisation  for  the  friendly  settlement 
of  disputes,  it  will  be  able,  as  international  opinion  develops,  to  propose  and  to  find 
a  ready  acceptance  for  solutions,  which  will  slowly  and  progressively  evolve 
in  accordance  with  actual  needs,  the  effects  more  or  less  remote  of  the  new  inter- 
national law,  only  the  broad  outlines  of  which  can  be  safely  fixed  by  any  text. 

Owing  to  the  Committee,  and  since  they  are  closely  united  to  the 
general  organisation  of  the  League  of  Nations,  the  Conventions  will  henceforth 
appear,  not  as  the  end,  but  as  the  beginning  of  an  evolution,  and  the  very  elasti- 
city of  their  clauses  will  not  become  a  source  of  confusion  and  controversy,  but 
will  make  them  the  basis  upon  which  constantly  to  initiate  and  adapt  practical 
measures. 

In  addition  to  these  Conventions,  the  Barcelona  Conference,  which,  according 
to  the  Assembly  Resolution  of  December  9th,  was  to  determine  whether  the 
measures  which  it  elaborated  should  take  the  form  of  conventions,  recommenda- 
tions or  draft  resolutions  to  be  adopted  by  the  Assembly  or  by  the  Council, 
adopted  a  recommendation  relative  to  Ports  placed  under  an  International 
Regime,  and  a  series  of  recommendations  on  the  International  Regime  of  Railways. 


Ports  under  an  International  Regime. 

While  considering  that  the  moment  had  not  yet  arrived  for  the  conclusion 
of  a  Convention  on  the  international  regime  of  ports,  the  Barcelona  Conference 
was  able,  by  availing  itself  of  the  competent  technical  authorities  of  all  parts  of  the 
world,  to  draw  up  a  standard  statute  for  ports,  based  on  the  same  principles  as 
were  applied  to  the  Conventions  on  Transit  and  Navigable  Waterways,  and  appli- 
cable in  cases  where  such  a  regime  should  be  judged  opportune  by  the  States. 
Certain  States  appear  already  to  have  shown  their  intention  of  applying  it  volun- 
tarily to  certain  of  their  ports.  In  other  cases,  it  may  be  used  in  drawing  up  inter- 
national treaties  establishing  a  regime  for  ports  in  special  political  or  economic 
situations. 


International  Regime  of  Railways. 

The  recommendations  relating  to  the  International  Regime  of  Railways  were 
originally  intended  to  form  a  Convention.  The  Convention  on  the  International 
Regime  of  Railways  is,  indeed,  the  only  one  on  the  agenda  of  the  Barcelona  Con- 
ference which  was  not  adopted  in  its  original  form.  If,  however,  this  transformation 
of  an  obligatory  Convention  into  a  mere  series  of  recommendations  was  introduced 
into  the  original  scheme,  this  is  in  no  way  due  to  any  mistrust  on  the  part  of  the 
various  States  of  an  International  Convention  on  the  Regime  of  Railway  Transport ; 
it  is,  on  the  contrary,  as  has  been  shown  in  the  President's  Report,  because  the 
proposed  text,  which  has  been  embodied  in  its  entirety  in  the  recommendations, 
did  not  appear  to  many  of  the  delegations  sufficient  to  justify  the  form  of  a  Con- 
vention, which  they  would  have,  wished  to  see  more  detailed  and  much  wider  in 
scope.  The  Conference,  therefore,  decided  to  confine  itself,  for  the  time  being,  to  a 
series  of  recommendations,  but  at  the  same  time  formally  to  request  the  convo- 
cation of  the  second  general  Conference  on  Communications  and  Transit,  within 
a  maximum  period  of  two  years ;  the  work  of  this  Conference  would  be  to  draw  up 
and  conclude  the  general  Convention  on  the  International  Regime  of  Railways. 


—  6  — 


REGLEMENT  D'ORGANISATION. 


Enfin,  la  Conference  de  Barcelone  a  du  etablir,  non  seulement  son  Reglement 
interieur  proprement  dit,  mais  encore,  conformement  a  la  resolution  de  l'Assem- 
blee, le  Reglement  d'organisation  de  toute  Conference  generate  dcs  Communications 
et  du  Transit  et  de  la  Commission  consultative  et  technique. 

Ce  Reglement  se  conforme  rigoureusement  aux  principes  des  resolutions  de 
l'Assemblee,  et  notamment  a  ceux  fixes  par  la  resolution  du  8  decembre  sur  les 
rapports  entre  les  organisations  techniques,  le  Conseil  et  l'Assemblee. 

Sur  un  point  seulement,  la  Conference,  sans  s'ecarter  de  ces  principes,  mais 
croyant  au  contraire  s'inspirer  de  l'esprit  qui  les  dictait,  a  cru  devoir  innover  en 
prenant  l'initiative  de  prevoir  la  convocation  possible,  par  le  Conseil,  de  conferences, 
non  plus  generates  mais  partielles,  c'est-a-dire  composees  de  representants  d'un 
certain  nombre  seulement  d'Etats  qui,  par  leur  position  geographique  notamment, 
seraient  les  seuls  interesses  a  l'examen  des  questions  pouvant  presenter  un  caractere 
nettement  regional  ou  continental.  Au  cours  meme  de  ses  deliberations,  en  effet, 
notamment  au  cours  des  discussions  sur  la  definition  des  voies  navigables  d'interet 
international,  sur  le  Regime  international  des  Voies  ferrees,  sur  la  diversite  des 
conditions  du  transit,  selon  les  conditions  geographiques  ou  regionales,  la  Confe- 
rence s'est  rendu  compte  qu'un  grand  nombre  de  questions,  dont  les  solutions 
etaient  malaisees  ou  impossibles  dans  un  cadre  rigoureusement  universel,  pourraient 
avantageusement  faire  l'objet  d'un  reglement  international,  suffisamment  general, 
sous  l'egide  de  la  Societe  des  Nations  dans  un  cadre  qui  pourrait  etre,  selon  les  cas, 
regional  ou  continental.  Pour  eviter  que  les  travaux  de  telles  conferences  puissent 
porter  atteinte  a  l'esprit  de  cooperation  general  du  monde,  qui  doit  etre  celui  de 
la  Societe  des  Nations,  la  Conference  a  d'ailleurs  prevu  des  garanties  precises. 
Bien  que  les  travaux  de  ces  conferences  soient,  comme  ceux  des  conferences  gene- 
rales,  soumis  au  controle  du  Conseil  et  de  l'Assemblee,  gardiens  du  Pacte,  elle  a 
decide,  de  plus,  que  tous  Membres  de  la  Societe  qui  se  jugeraient  interesses  aux 
questions  qui  y  seraient  traitees,  y  participeraient  de  plein  droit. 

L'institution  des  conferences  partielles  aurait  non  seulement  l'avantage  de 
faciliter  ou  de  rendre  possible  le  reglement,  par  la  Societe  des  Nations  de  certaines 
questions  techniques  qu'elle  devrait,  sans  cela,  renoncer  a  attaquer,  mais  encore 
de  diminuer  le  nombre  des  conferences  generates  et  de  soulager  le  budget  de  la 
Societe. 

Sur  un  autre  point,  la  Conference  de  Barcelone,  sans  pouvoir,  bien  entendu, 
reformer  elle-meme  les  resolutions  de  l'Assemblee,  a  cru  devoir  demander  a  l'Assem- 
blee, soit  d'examiner  une  des  consequences  de  ses  resolutions,  soit  meme  de  la 
modifier.  II  s'agit  du  mode  de  convocation  des  conferences  ainsi  que  de  ses  conse- 
quences quant  au  renouvellement  de  la  Commission    consultative    et    technique. 

On  sait,  en  effet,  qu'a  la  suite  des  modifications  apportees  par  la  derniere 
Assemblee  au  texte  des  resolutions  proposees  par  le  Conseil,  c'est  exclusivement 
au  Conseil  qu'il  appartient  de  convoquer  les  conferences  generates.  II  en  resulte, 
d'une  part,  que  comme  aucune  periodicite  —  meme  a  larges  intervalles  —  n'est 
assuree  a  ces  conferences,  il  est  impossible  de  prevoir  avec  certitude  la  date  de 
renouvellement  du  mandat  des  Etats  appeles  par  la  Conference,  selon  les  decisions 
de  l'Assemblee,  a  nommer  des  membres  de  la  Commission.  Toutefois,  la  Conference 
ayant  decide  que  ce  mandat  ne  devrait  pas  etre  superieur  a  quatre  ans,  a  attire 
l'attention  du  Conseil  sur  la  facon  dont  pourrait  etre  opere  ce  renouvellement  apres 
quatre  ans. 

D'autre  part,  la  convocation  exclusive  des  conferences  par  le  Conseil  a  paru 
a  la  Conference  avoir  cet  inconvenient  que  les  Etats  non  representes  au  Conseil 
n'ont  aucune  garantie  qu'une  Conference  —  qui  pourrait  etre  appelee  a  traiter  des 
questions  les  interessant  vitalement  —  soit  convoquee  si  les  Etats  Membres  du 
Conseil,  ou  seulement  l'un  d'entre  eux,  par  suite  de  l'unanimite  exigee  au  Conseil, 
s'y  opposaient.  A  l'unanimite,  la  Conference  a  emis  le  vceu  que  l'Assemblee  permit 
la  reunion,  de  plein  droit,  d'une  Conference  generate  sur  la  demande  d'un  tiers 
au  moins  des  Membres  de  la  Societe  des  Nations. 

L'ensemble  de  l'ceuvre  dela  Conference  de  Barcelone  fait  l'objet  d'un  Acte 
final.  Sans  aucune  exception,  tous  les  representants  presents  ont  signe  cet  Acte 
final.  Tous,  sauf  cinq1,  ont  signe  la  recommandation  sur  les  Ports.  Tous,  sauf 
trois, 2  ont  signe  la  recommandation  sur  le  Regime  des  Voies  ferrees.  Les  Conven- 
tions ne  pouvant    etre    signees  valablement  a  Barcelone  que  par  ceux  des  repre- 


1  Roumanie,   Pologne,  Etat  serbe-croate-slovene,  Suisse,  Venezuela. 
s  Roumanie,  Suisse,  Venezuela. 


—  6  — 


Rules  of  Organisation. 

Finally,  the  Barcelona  Conference  had  not  only  to  draw  up  its  own  formal 
rules  of  procedure,  but  further,  and  in  accordance  with  the  Resolution  of  the  Assem- 
bly, the  rules  of  organisation  for  any  general  Conference  on  Communications  and 
Transit,  and  for  the  Advisory  and  Technical  Committee. 

These  rules  are  in  strict  conformity  with  the  principles  of  the  resolutions  adopted 
by  the  Assembly,  especially  with  those  fixed  by  the  Resolution  of  December  8th, 
on  the  relations  between  the  technical  organisations,  the  Council  and  the  Assembly. 

On  one  point  alone,  the  Conference,  without  deviating  from  these  principles, 
but  believing  itself  animated  rather  by  the  spirit  which  dictated  them,  felt 
obliged  to  make  an  innovation  by  itself  providing  for  the  possible  convocation, 
by  the  Council,  of  Conferences  that  would  be  not  general,  but  limited;  that  is  to 
say,  composed  of  representatives  of  only  a  certain  number  of  States  which,  mainly 
as  a  result  of  their  geographical  situation,  would  alone  feel  the  importance  of 
questions  of  a  strictly  regional  or  continental  character.  In  its  actual  discussions, 
particularly  in  those  upon  the  definition  of  navigable  waterways  of  international 
concern,  on  the  international  regime  of  the  railways,  on  the  various  transit  con- 
ditions dependant  on  geographical  or  regional  circumstances,  the  Conference  realized 
that  a  large  number  of  problems,  the  solution  of  which  was  difficult  or  impossible 
on  a  strictly  universal  scale,  might  with  advantage  form  the  subject  of  sufficiently 
wide  international  regulations,  under  the  auspices  of  the  League  of  Nations  within 
either  regional  or  continental  limits.  In  order  to  prevent  the  work  of  such  con- 
ferences from  injuring  the  universal  spirit  of  co-operation  by  which  the  League  of 
Nations  must  be  animated,  the  Conference  laid  down  definite  guarantees. 
Although  the  work  of  this  Conference  is,  like  that  of  the  general  Conferences,  subject 
to  the  control  of  the  Council  and  of  the  Assembly,  guardians  of  the  Covenant,  it 
further  decided  that  all  Members  of  the  League  which  considered  themselves  interested 
in  the  questions  to  be  dealt  with  at  such  a  Conference  should  have  the  right  to 
attend. 

The  institution  of  limited  conferences  would  have  the  advantage,  not  only  of 
facilitating  or  even  of  making  possible  a  ruling  by  the  League  of  Nations  on  certain 
technical  questions  with  which  it  could  not  otherwise  attempt  to  deal,  but,  further, 
of  decreasing  the  number  of  general  Conferences,  and  diminishing  the  expenditure 
of  the  League. 

With  regard  to  a  further  point,  the  Barcelona  Conference,  without,  of  course, 
itself  being  able  to  modify  the  Resolutions  of  the  Assembly,  felt  that  it  should 
request  the  Assembly  to  consider  one  of  the  results  of  its  Resolutions,  or  even  to 
modify  it.  The  point  in  question  was  the  method  of  summoning  the  Conferences, 
together  with  its  effect  on  the  renewal  of  the  Advisory  and  Technical  Committee. 

Owing  to  the  modifications  effected  by  the  last  Assembly  in  the  text  of  the  resolu- 
tions proposed  by  the  Council,  the  latter  has  the  sole  right  to  summon  general 
Conferences.  Consequently,  as  in  the  first  place,  there  is  no  guarantee  of  the  regular 
succession  of  these  Conferences  —  even  at  long  intervals  —  it  is,  therefore,  impos- 
sible to  predict  with  any  certainty  the  date  of  renewal  of  the  mandate  of  the  States 
invited  by  the  Conference,  in  conformity  with  the  Assembly's  decision,  to  nominate 
members  of  the  Committee.  The  Conference,  however,  having  resolved  that  the 
mandate  should  not  exceed  four  years,  has  drawn  the  attention  of  the  Council  to  the 
manner  in  which  this  renewal  might  be  effected  at  the  end  of  four  years. 

On  the  other  hand,  the  summoning  of  Conferences  exclusively  by  the  Council 
seemed  to  the  Conference  to  possess  this  disadvantage,  that  States  not  represented 
on  the  Council  have  no  guarantee  that  a  Conference,  required  for  the  settlement 
of  questions  of  the  most  vital  importance  to  them,  would  be  summoned,  if  the 
States  which  are  Members  of  the  Council,  or  even  one  of  them,  in  view  of  the  unani- 
mity required  of  the  Council,  opposed  the  measure.  The  Conference  unanimously 
recommended  that  the  Assembly  should  sanction,  as  a  matter  of  course,  a  general 
Conference,  on  the  request  of  at  least  onethird  of  the  Members  of  the  League  of 
Nations. 

The  complete  results  of  the  work  of  the  Barcelona  Conference  were  embodied 
in  a  Final  Act.  All  the  Delegates  present,  without  exception,  signed  this  Final  Act. 
All  but  five1  signed  the  Recommendation  on  Ports.  All  but  three2  signed  the 
Recommendation  on  Railways.  As  the  Conventions  could  not  be  validly  signed 
at  Barcelona  except  by  Delegates  possessing  full  powers,  the  remaining  Govern- 


1  Roumania,   Poland,  Serb-Croat-Slovene  State,  Switzerland,  Venezuela. 

2  Roumania,  Switzerland,   Venezuela. 
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sentants  qui  avaient  qualite"  de  plenipotentiaire,  les  autres  Gouvernements  devaient 
etre  appeles  a  signer  ulterieurement.  Ainsi,  la  Convention  sur  la  Liberte  du  Transit, 
adoptee  a  l'unanimite,  moins  une  abstention,  a  ete  signee  par  vingt  Etats1.  La 
Convention  sur  le  Regime  international  des  Voies  navigables,  votee  a  l'unanimite 
moins  une  voix  et  trois  abstentions,  a  ete  signee  par  quinze  Etats2. 

Enfin,  cet  Acte  final  lui-meme  ne  resume  pas  la  totalite  de  l'oeuvre  des  dele- 
gations a  la  Conference  de  Barcelone.  La  Conference  a,  en  effet,  recueilli,  de  la  plupart 
des  Delegations,  un  ensemble  sans  precedent  de  renseignements  precis  et  pratiques 
sur  la  situation  generate  des  transports  dans  le  monde,  dont  le  rapport  du  president 
de  la  Conference  a  montre  toute  l'importance.  Elle  en  a  degage  les  premieres  lignes 
et  decide  la  publication  systematique.  Elle  a  charge,  en  outre,  la  Commission  consul- 
tative et  technique,  appelee  sur  ce  point  comme  sur  tous  les  autres,  a  continuer 
son  ceuvre  avant  les  futures  conferences,  de  poursuivre  continuellement  et  peiiodique- 
ment  cette  besogne  concrete  d'intermediaire  impartial  entre  les  Ministeres  techniques 
des  differents  pays,  jusqu'ici  trop  isoles,  trop  souvent  obliges  de  s'attaquer,  en 
efforts  disperses,  sans  plan  d'ensemble,  sans  coordination  Internationale,  a  cette 
crise  generale  des  transports  dont  souffrent  aujourd'hui  toutes  les  nations  de  la 
terre  et  tous  les  rapports  entre  les  peuples. 

Le  rapport  de  M.  Hanotaux  a  esquisse  egalement  les  grandes  lignes  de  1'organi- 
sation  interieure  de  la  Conference  qui  lui  a  permis,  en  un  laps  de  temps  non  supe- 
rieur  a  six  semaines,  de  s'acquitter  d'une  tache  aussi  lourde  et  d'aboutir  a  des 
conclusions  precises  sur  tous  les  points  d'un  ordre  du  jour  aussi  charge.  Si  Ton  songe, 
en  effet,  que  la  Conference  de  Barcelone  n'avait  pas  seulement  comme  programme, 
a  la  maniere  d'autres  conferences  convoquees  par  la  Societe  des  Nations,  de  sonder 
sur  certains  problemes  l'opinion  internationale  pour  en  degager  les  recommandations 
generates  sur  lesquelles  il  a  6t6  relativement  facile  de  faire  l'unanimite  des  Etats; 
qu'elle  n'etait  pas  non  plus  une  simple  conference  d'experts  sans  responsabilite 
directe  devant  leurs  Gouvernements  respectifs;  qu'elle  avait,  au  contraire,  a  con- 
clure  des  engagements  precis  sur  des  questions  touchant  directement  les  interets 
materiels  des  peuples  et  impliquant  par  consequent  a  chaque  instant  des  sacrifices 
reciproques,  des  concessions,  des  negociations,  alors  il  apparait  que  ce  n'est  que 
grace  non  seulement  a  la  volonte  de  coordination  de  tous,  mais  encore  a  une  stricte 
discipline  interieure,  que  la  Conference  de  Barcelone  a  pu  si  rapidement  terminer 
ses  travaux. 

Les  diverses  questions  etaient,  en  outre,  si  intimement  liees  les  unes  aux  autres 
et  toutes  si  importantes  par  leurs  consequences  et  leurs  repercussions  les  unes  sur 
les  autres,  qu'il  etait  impossible,  pour  la  plupart  des  delegations,  d'en  envisager 
l'etude  simultanee. 

Malgre  cela,  une  convention  telle  que  la  Convention  sur  la  Liberte  du  Transit, 
qui  n'est  pas  un  simple  expose  de  principes,  mais  qui  comporte  notamment,  ainsi 
que  la  discussion  le  montre,  des  consequences  precises  sur  le  taux  et  le  mode  d'appli- 
cation  des  tarifs  de  transports,  a  pu  etre  achevee  en  moins  de  quinze  jours.  Une 
convention  comme  la  Convention  sur  le  Regime  international  des  Voies  navigables, 
dont  les  stipulations  impliquent  des  obligations  techniques  et  financieres  relatives 
notamment  aux  travaux  d'entretien,  a  l'usage  des  ports,  etc.,  a  pu  etre  elaboree 
en  trois  semaines  et  realiser  un  accord  presque  unanime. 

Ces  resultats  paraissent  particulierement  encourageants  pour  l'avenir  de  l'oeuvre 
de  la  Societe  des  Nations.  II  est  desormais  demontre  que  des  conferences  institutes 
par  elle  peuvent  elaborer,  apres  plus  ou  moins  de  discussions,  apres  des  negociations 
et  des  transactions  plus  ou  moins  laborieuses,  non  seulement  des  recommandations 
ou  des  vceux,  mais  encore  des  textes  contractuels  precis,  marquant  nettement  la 
volonte  de  tous  d'etendre  peu  a  peu,  par  degres,  mais  avec  continuite,  le  domaine 
du  droit  des  gens*. 


1  Autriche,  Belgique,  Bolivie,  Bulgarie,  Danemark,  Espagne,  Grande-Bretagne,  Grece, 
Guatemala,  Etat  serbe-croate-slovene,  Inde,  Italie,  Lettonie,  Nouvelle-Zelande,  Panama,  Perse, 
Pologne,    Portugal,  Tcheco-Slovaquie,  Uruguay. 

2  Autriche,  Belgique,  Bolivie,  Bulgarie,  Danemark,  Espagne,  Grande-Bretagne,  Guatemala, 
Inde,  Italie,  Nouvelle-Zelande,  Panama,  Pologne,  Tcheco-Slovaquie,  Uruguay. 

Les  chiffres  suivants,  communiques  par  le  Secretariat  general  de  la  Conference,  donnent  une 
indication  matdrielle  des  travaux  accomplis  a  Barcelone  :  nombre  de  feuilles  tirees  au  Ron^o  et 
distributes:  1.675.649,  soit  par  jour  de  travail:  52.364. 


merits  were  to  be  invited  to  sign  later.  Thus,  the  Convention  on  Freedom  of  Transit 
adopted  unanimously,  with  one  abstention,  was  signed  by  twenty  States.'  The 
Convention  on  the  International  Regime  of  Navigable  Waterways,  which  was 
voted  for  by  the  whole  Conference  with  a  minority  of  one  and  three  abstentions, 
was  signed  by  fifteen  States.8 

The  Final  Act  does  not  embrace  the  complete  results  of  the  work  of  the  Dele- 
gations at  the  Barcelona  Conference  For  the  Conference  obtained,  from  the  majo- 
rity of  the  Delegations,  an  unparalleled  quantity  of  exact  and  practical  information 
relating  to  the  general  situation  of  transport  throughout  the  world,  the  significance 
of  which  was  fully  recognised  in  the  report  of  the  president  of  the  Conference. 
It  sketched  the  general  outlines  and  arranged  for  the  systematic  publication 
of  this  information.  It  directed  the  Advisory  and  Technical  Committee  (which, 
in  this  respect,  as  in  others,  is  to  proceed  with  its  labours  in  the  period  before 
the  assembly  of  future  Conferences)  to  continue,  both  by  constant  and  periodic 
action,  the  fulfilment  of  its  concrete  task  as  an  impartial  intermediary  between  the 
technical  Ministries  of  the  various  States,  which  have  hitherto  been  too  much 
isolated,  and  too  often  obliged  to  make  disconnected  efforts,  without  any  agreed 
plan  or  international  system  of  co-ordination,  to  handle  this  great  transport  crisis, 
which  is  at  present  inflicting  such  injury  on  all  the  nations  of  the  world  and  on  all 
relations  between  peoples. 

At  the  same  time,  M.  Hanotaux's  report  gave  a  sketch  of  the  main 
principles  of  the  interior  organisation  of  the  Conference,  showing  how  it  was 
possible,  in  the  space  of  not  more  than  six  weeks,  to  carry  out  so  onerous  a  pro- 
gramme, and  to  arrive  at  a  definite  conclusion  on  each  item  of  such  a  heavy  agenda. 
When  it  is  remembered  that  the  programme  of  the  Barcelona  Conference  did 
not  merely  consist  (like  that  of  other  Conferences  summoned  by  the  League)  in 
ascertaining  international  opinion  regarding  certain  problems,  in  order  to  use 
it  as  a  basis  for  a  series  of  general  recommendations  for  which  it  was  compara- 
tively easy  to  obtain  unanimity,  that  it  was  not  merely  a  Conference  of  experts 
having  no  direct  responsibility  to  their  respective  Governments,  but  that,  on  the 
contrary,  it  had  to  conclude  precise  agreements  on  questions  directly  affecting  the 
material  welfare  of  nations,  and  consequently  involving  reciprocal  sacrifices, 
concessions  and  negotiations  at  every  step,  it  will  be  realised  that  it  was  only 
owing  to  the  desire  for  co-operation  among  all  the  delegates,  and  a  strict  internal 
organisation,  that  the  Barcelona  Conference  was  able  so  rapidly  to  complete  its 
work. 

The  different  questions  were  so  intimately  connected  and  all  so  important, 
owing  to  their  mutual  reactions,  that  it  proved  impossible  for  the  majority  of  the 
Delegations  to  deal  with  them  simultaneously. 

In  spite  of  this  fact,  a  Convention  such  as  that  on  Freedom  of  Transit,  which 
is  not  merely  a  statement  of  principles,  but  which  particularly  involves,  as  the 
discussion  shows,  definite  effects  on  the  rate  and  method  of  application  of  trans- 
port-tariffs, was  concluded  in  less  than  a  fortnight;  while  the  Convention  on  the 
International  Regime  of  Navigable  Waterways,  the  provisions  of  which  involve 
technical  and  financial  obligations,  particularly  in  connection  with  the  work  of 
upkeep  of  ports,  etc.,  was  drawn  up  in  three  weeks  and  met  with  almost  unanimous 
approval. 

These  results  are  most  encouraging  for  the  future  work  of  the  League  of 
Nations.  Henceforth  it  may  be  regarded  as  a  fact  that  Conferences  instituted  by  it 
are  capable  of  drafting,  after  a  certain  amount  of  discussion,  and  more  or  less 
laborious  negotiations  and  compromises,  not  merely  recommendations,  or  "vceux", 
but  also  definite  agreements  clearly  indicating  the  general  will  to  extend  slowly 
but  surely  the  domain  of  International  Law.8 


1  Austria,  Belgium,  Bolivia,  Bulgaria,  Czecho-Slovakia,  Denmark,  Great  Britain,  Greece, 
Guatemala,  India,  Italy,  Latvia,  New  Zealand,  Panama,  Persia,  Poland,  Portugal,  Serb-Croat- 
Slovene  State,  Spain,  Uruguay. 

2  Austria,  Belgium,  Bolivia,  Bulgaria,  Czecho-Slovakia,  Denmark,  Great  Britain,  Guatemala, 
India,  Italy,  New  Zealand,  Panama,  Poland,   Spain,  Uruguay.    ■ 

3  The  following  figures,  communicated  by  the  Secretary-General  of  the  Conference,  give  a 
material  indication  of  thejwork  done  at  Barcelona  :  number  of  pages  duplicated  and  distributed: 
1,675,649.     This  makes  an  average  of  52,364  pages  per  working  day. 


II 


TRANSMISSION  AU  CONSEIL 
DES  PROPOSITIONS  DE  LA  CONFERENCE 


Conformement  aux  termes  de  la  resolution  de  l'Assemblee  du  8  decembre  1920, 
les  instruments  adoptes  par  la  Conference  de  Barcelone  ont  ete  transmis  au  Conseil 
arm  que  celui-ci  puisse  examiner  s'il  y  avait  lieu  pour  lui  d'user  des  droits  de  controle 
qui  lui  sont  reconnus,  sous  reserve  des  droits  de  l'Assemblee  elle-meme,  par  ladite 
Resolution.  Sur  le  rapport  de  S.  E.  M.  Quifiones  de  Leon,  le  Conseil  a  estime  que, 
d'une  part,  les  travaux  de  la  Conference  de  Barcelone  n'etant  pas  en  discordance 
avec  le  Pacte,  et  la  Conference  de  Barcelone,  d'autre  part,  etant  restee  dans  les  li- 
mites  de  sa  competence,  il  n'y  avait  pas  lieu  pour  lui  d'intervenir. 

Ces  instruments  ont,  dans  ces  conditions,  ete  transmis  a  tous  les  Gouverne- 
ments  interesses.  Les  Conventions,  notamment,  ont  ete  transmises  aux  Gouverne- 
ments  a  fin  de  ratification  pour  ceux  d'entre  eux  dont  des  plenipotentiaires 
avaient  signe  a  Barcelone ;  elles  ont  ete  transmises  a  fin  de  signature  et  de  ratifica- 
tion pour  les  autres. 

II  y  a  lieu  de  noter  que,  depuis,  le  Gouvernement  d'Esthonie  a  deja  fait  proceder 
a  la  signature  des  Conventions  sur  la  Liberte  du  Transit,  sur  les  Voies  navigables 
d'interet  international  et  de  la  Declaration  sur  le  Droit  au  pavilion. 

Le  Conseil  a  ete  en  meme  temps  saisi  des  vceux  de  la  Conference  de  Barcelone 
—  sur  le  renouvellement  de  la  Commission  consultative  apres  quatre  ans;  sur  le 
mode  de  convocation  des  conferences  generates;  sur  la  reunion  ulterieure  d'une 
conference  pour  la  conclusion  d'une  Convention  sur  le  Regime  international  des 
Voies  ferrees;  sur  la  liberte  du  transit  en  temps  de  guerre  —  qui  demandaient  une 
action  positive  du  Conseil  seulement,  ou  du  Conseil  et  de  l'Assemblee. 

On  sait  que  le  Conseil  a  decide  d'examiner  ulterieurement  la  question  soulevee 
par  le  voeu  relatif  a  la  liberte  du  transit  en  temps  de  guerre.  II  s'est  declare  favora- 
ble en  principe  a  la  mise  a  execution  du  vceu  relatif  a  la  Convention  sur  les  Voies 
ferrees  et  a  charge  la  Commission  consultative  d'en  engager  la  preparation.  Quant 
aux  vceux  relatifs  au  renouvellement  de  la  Commission  consultative  apres  quatre 
ans  et  la  reunion  de  plein  droit  d'une  Conference  generate  sur  demande  d'un  tiers 
des  Membres  de  la  Societe,  le  Conseil  les  a  transmis,  en  vue  de  toutes  propositions 
utiles,  a  la  Commission  consultative,  en  se  declarant  d'ailleurs  d'accord  en  principe 
sur  ce  dernier  point. 

Le  Conseil  avait  ete  egalement  saisi  d'un  vceu  de  la  Conference  de  Barcelone 
relatif  a  une  question  qui  sortait  de  la  competence  de  cette  Conference,  a  savoir 
l'opportunite  d'appliquer  non  seulement  la  partie  de  l'article  23  e)  du  Pacte  qui  vise 
les  Communications* et  le  Transit,  mais  aussi  celle  qui  touche  l'equitable  traitement 
du  commerce.  Le  Conseil  s'est  egalement  declare  favorable  en  principe  au  but  pour- 
suivi  par  ce  vceu,  mais  il  a  decide,  ses  consequences  etant  particulierement  complexes, 
d'en  reserver  l'examen. 

Enfin,  les  vceux  purement  techniques  de  la  Conference  de  Barcelone  qui  ne 
demandaient  aucune  action  du  Conseil  ou  de  l'Assemblee,  ont  ete  transmis  direc- 
tement  de  la  Conference  a  la  Commission  consultative,  en  conformite  de  la  reso- 
lution du  8  decembre  sur  les  organisations  techniques. 


II. 


TRANSMISSION  TO  THE  COUNCIL 
OF  THE  PROPOSALS  OF  THE  CONFERENCE. 


In  accordance  with  the  Assembly  Resolution  of  December  8th,  1920,  the  instru- 
ments adopted  by  the  Barcelona  Conference  were  transmitted  to  the  Council,  in 
order  that  the  latter  might  consider  whether  there  was  any  need  for  it  to  exercise 
the  power  of  control  with  which  it  is  invested  —  without  prejudice  to  the  rights 
of  the  Assembly  itself  —  under  the  terms  of  this  Resolution.  On  the  report  of 
H.  E>  M.  Quifiones  de  Leon,  the  Council  considered  that,  as  the  work  of  the 
Barcelona  Conference  was  not  at  variance  with  the  Covenant,  and  as  the  Conference 
had  not  exceeded  the  limits  of  its  competence,  there  was  no  need  for  it  to  intervene. 

Under  these  circumstances,  these  instruments  have  been  forwarded  to  all  the 
Governments  concerned.  The  Conventions  have  been  forwarded  for  ratification 
to  the  Governments  whose  plenipotentiaries  signed  them  at  Barcelona;  as  regards 
the  others,  the  Conventions  have  been  sent  to  them  for  signature  and  ratification. 

It  may  be  noted  that,  since  that  time,  the  Esthonian  Government  has  signed 
Conventions  on  Freedom  of  Transit,  on  Waterways  of  International  Concern,  and 
the  Declaration  regarding  the  right  to  a  flag. 

At  the  same  time,  those  recommendations  of  the  Barcelona  Conference  which 
called  for  positive  action,  either  on  the  part  of  the  Council  alone,  or  on  the  part  of 
the  Council  and  the  Assembly,  were  submitted  to  the  Council.  These  recommen- 
dations dealt  with  the  renewal  of  the  Advisory  Committee  after  a  period  of  four 
years,  the  method  of  summoning  general  Conferences,  the  subsequent  meeting  of 
the  Conference  for  the  purpose  of  concluding  a  Convention  on  the  international 
regime  of  railways,  and  freedom  of  transit  in  time  of  war. 

The  Council  has  decided  to  examine,  at  a  later  date,  the  question  raised  by  the 
recommendation  regarding  freedom  of  transit  in  time  of  war.  The  Council  decided, 
in  principle,  in  favour  of  putting  into  practice  the  recommendation  regarding  the 
Convention  on  Railways,  and  has  entrusted  the  Advisory  Committee  with  the  preli- 
minary work.  As  to  the  recommendations  regarding  the  renewal  of  the  Advisory 
Committee  after  four  years,  and  the  statutory  meeting  of  a  general  Conference  at 
the  request  of  one-third  of  the  Members  of  the  League,  the  Council  has  forwarded 
them  —  with  a  view  to  any  proposals  which  it  might  be  desirable  to  make  —  to 
the  Advisory  Committee,  with  the  statement  that  it  was  in  agreement,  in  prin- 
ciple, with  this  last  point. 

A  recommendation  of  the  Barcelona  Conference  regarding  a  question  outside 
the  competence  of  this  Conference  —  namely,  the  desirability  of  applying,  not 
only  that  part  of  Article  23^  of  the  Covenant  which  refers  to  communications  and 
transit,  but  also  that  which  deals  with  the  equitable  treatment  of  commerce  —  was 
also  submitted  to  the  Council.  The  Council  declared  itself,  in  principle,  in  favour 
of  the  object  of  this  recommendation,  but,  in  view  of  the  particularly  complex 
nature  of  the  consequences  involved,  it  decided  to  reserve  the  consideration  of  this 
recommendation . 

The  purely  technical  recommendations  of  the  Barcelona  Conference,  which 
did  not  call  for  any  action  on  the  part  of  the  Council  or  of  the  Assembly,  were  sent 
direct  from  the  Conference  to  the  Advisory  Committee,  in  conformity  with  the 
Resolution  of  December  8th  regarding  technical  organisations. 
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III 


REUNION  DE  LA  COMMISSION  CONSULTATIVE  ET  TECHNIQUE 
DES  COMMUNICATIONS  ET  DU  TRANSIT 


La  Commission  consultative  et  technique  des  Communications  et  du  Transit, 
des  sa  premiere  reunion,  etait  done  deja  chargee  de  l'examen  d'un  certain  nombre 
de  questions  particulierement  importantes. 

Cette  Commission,  a  la  suite  du  vote  de  la  Conference  de  Barcelone,  comprend 
des  membres  designes  par  chacun  des  Etats  suivants  :  Belgique,  Bresil,  Chine,  Em- 
pire britannique,  Espagne,  France,  Italie,  Japon,  Etats  Membres  du  Conseil;  Chili, 
Cuba,  Danemark,  Pays-Bas,  Pologne,  Suisse,  Uruguay,  Etats  Membres  de  la  Societe 
des  Nations;  Esthonie,  Membre  des  organisations  techniques. 

Les  Etats  representes  d'une  facon  permanente  au  Conseil  nomment  de  droit 
un  membre ;  les  autres  Etats  ont  ete  elus  par  la  Conference  de  Barcelone. 

II  est  a  signaler  que  le  Reglement  interieur  de  la  Conference  permettait  a  un 
certain  nombre  d'Etats  de  se  grouper  entre  eux  de  telle  maniere  que  les  votes 
dont  beneficiait  l'un  quelconque  des  Etats  faisant  partie  du  groupement  soient 
reportes  automatiquement  sur  un  seul  et  a  eviter  ainsi  la  dispersion. 

Les  Etats  scandinaves,  d'une  part,  les  Etats  baltiques,  d'autre  part,  enfin  la 
Pologne  et  la  Finlande  ont  fait  usage  et  ont  beneficie  de  ce  procede  de  groupement. 
A  ce  propos,  le  Conseil,  ayant  constate  que  si  l'universalite  du  monde  etait  remar- 
quablement  representee  a  la  Commission  consultative,  toutefois,  par  suite  de  la 
limitation  du  nombre  des  membres,  il  se  trouvait  qu'aucun  des  Etats  riverains  du 
Danube  n'etait  appele  a  designer  un  membre  de  la  Commission,  malgre  leur  compe- 
tence particuliere  dans  un  grand  nombre  de  questions  qui  devaient  etre  traitees 
eventuellement  par  la  Commission,  avait  egalement  invite  la  Commission  consul- 
tative et  technique  a  examiner  dans  sa  premiere  session  l'opportunite  et  les  moyens 
d'associer  d'une  facon  aussi  complete  et  permanente  que  possible  a  ses  travaux  un 
ou  plusieurs  de  ces  Etats. 

La  Commission  consultative  et  technique  des  Communications  et  du  Transit 
s'est  reunie  a  Geneve  le  25  juillet.  Elle  devait,  dans  sa  premiere  session,  accomplir 
un  triple  travail,  a  savoir  :  constituer  son  organisation  interieure,  examiner  les 
vceux  de  la  Conference  de  Barcelone  transmis  par  la  Conference  ou  par  le  Conseil, 
enfin  prendre  la  suite  du  Comite  provisoire  des  Communications  et  du  Transit  en 
examinant  les  di verses  questions  pratiques  engagees  deja,  avant  la  reunion  de  la 
Conference  de  Barcelone,  par  ce  Comite. 

En  ce  qui  concerne  sa  constitution,  la  Commission  consultative  a  d'abord 
elabore  son  Reglement  interieur.  En  conformite  de  ce  Reglement,  elle  a  elu  pour  un 
an  seulement  son  President  et  ses  Vice-Presidents,  estimant  que  dans  les  orga- 
nismes  relevant  de  la  Societe  des  Nations,  le  principe  du  roulement  de  la  presidence 
devait  etre  obligatoire. 

Ann  de  diminuer,  dans  la  mesure  du  possible,  la  frequence  des  seances  de  la 
Commission  et  de  se  conformer  strictement  aux  intentions  de  l'Assemblee  qui  a 
voulu  eviter  la  creation  de  grandes  organisations  permanentes,  la  Commission 
a  decide  de  creer  de  petites  sous-commissions  dans  lesquelles  pourrait  etre  reparti 
le  travail  de  premiere  elaboration  des  resolutions  de  la  Commission.  C'est  ainsi 
qu'ont  deja  ete  creees  trois  sous-commissions,  pouvant  se  reunir,  le  cas  echeant, 
sans  qu'il  soit  besoin  de  convoquer  la  Commission;  a  savoir:  une  sous-commission 
pour  les  transports  par  voies  ferrees,  une  sous-commission  pour  les  transports  par 
eau  et  une  sous-commission  pour  les  affaires  generates  et  statistiques.  La  compo- 
sition et  le  bureau  de  la  Commission  et  des  sous-commissions  sont  en  annexe 
(Annexe  I). 

Le  travail  de  ces  sous-commissions,  comme  celui  de  la  Commission  pleniere,  peut 
comporter  l'assistance  d'experts,  ainsi  qu'il  a  ete  prevu  a  l'article  5  du  Reglement 
d'organisation  adopte  a  Barcelone.  En  conformite  des  dispositions  de  cet  article, 
qui  avait  ete  d'ailleurs  rappele  a  son  attention  par  le  Conseil,  la  Commission  a  pu 
deferer  au  desir  du  Conseil,  auquel  elle  s'est  entierement  jointe,  d'associer  les  Etats 
riverains  du  Danube  a  ses  travaux.  Elle  a,  des  a  present,  designe  un  expert  tcheco- 
slovaque  en  matiere  de  chemins  de  fer  pour  l'assister  dans  son  ceuvre.  Elle  pourra 
eventuellement,  dans  la  mesure  desjbesoins,  faire  appel  a  d'autres  competences. 

Dans  le  meme  ordre  d'idees,  la  Commission  a  recu  communication  du  projet 
de  budget  de  l'Organisation  des  Communications  et  du  Transit  pour  l'annee  1922. 


III. 


MEETING  OF  THE  ADVISORY  AND  TECHNICAL  COMMITTEE 
FOR    COMMUNICATIONS    AND    TRANSIT. 


The  Advisory  and  Technical  Committee  for  Communications  and  Transit 
had,  therefore,  at  its  first  meeting  to  examine  a  certain  number  of  questions  of 
special  importance. 

In  accordance  with  the  decisions  of  the  Barcelona  Conference,  this  Committee 
includes  members  appointed  by  each  of  the  following  States :  Belgium,  Brazil,  China, 
British  Empire,  France,  Italy,  Japan,  Spain,  States  Members  of  the  Council ;  Chile, 
Cuba,  Denmark,  the  Netherlands,  Poland,  Switzerland,  Uruguay,  States  Members 
of  the  League  of  Nations;  Esthonia,  Member  of  the  Technical  Organisations. 

States  permanently  represented  on  the  Council  have  the  right  to  appoint  one 
member ;  the  other  States  were  elected  by  the  Barcelona  Conference. 

It  should  be  pointed  out  that  the  rules  of  procedure  of  the  Conference  allowed 
a  certain  number  of  States  to  group  themselves  together  in  such  a  way  that  the 
votes  at  the  disposal  of  any  one  of  the  States  forming  part  of  any  such  group  were 
automatically  registered  in  favour  of  a  single  State,  with  the  object  of  avoiding 
dispersion. 

Advantage  was  taken  of  this  method  of  grouping  by  the  Scandinavian  States, 
the  Baltic  States  and  also  by  Poland  and  Finland.  In  this  connection,  the  Council 
saw  that,  though  the  world,  as  a  whole,  was  remarkably  well  represented  on  the 
Advisory  Committee,  yet,  as  a  result  of  the  limitation  of  the  number  of  members, 
none  of  the  riparian  States  of  the  Danube  was  called  upon  to  appoint  a  member 
of  the  Committee,  in  spite  of  the  fact  that  they  were  particularly  competent  to 
deal  with  a  large  number  of  questions  which  must  eventually  be  dealt  with  by  the 
Committee;  the  Council  therefore  recommended  the  Advisory  and  Technical 
Committee  to  consider  at  its  first  meeting  the  desirability  and  the  means  of  asso- 
ciating one  or  more  of  these  States  in  its  labours  in  as  complete  and  permanent  a 
way  as  possible. 

The  Advisory  and  Technical  Committee  for  Communications  and  Transit  met 
at  Geneva  on  July  25th.  At  its  first  meeting,  it  had  a  triple  task  to  fulfil,  namely, 
to  adopt  its  rules  of  procedure,  to  consider  the  recommendations  of  the  Barcelona 
Conference  as  transmitted  by  the  Conference  or  by  the  Council,  and  to  continue 
the  work  of  the  Provisional  Committee  for  Communications  and  Transit  by  consi- 
dering the  various  practical  problems  with  which  this  Committee  had  been  dealing 
before  the  meeting  of  the  Conference  at  Barcelona. 

As  regards  its  constitution,  the  Advisory  and  Technical  Committee  first  of 
all  drew  up  its  rules  of  procedure.  In  accordance  with  these  rules,  it  elected  its 
president  and  vice-presidents  for  one  year  only,  as  it  considered  that  in  the  orga- 
nisations under  the  League  of  Nations  the  principle  of  rotation  should  be  obliga- 
tory with  regard  to  the  office  of  president. 

In  order  to  reduce,  as  far  as  possible,  the  number  of  meetings  of  the  Committee, 
and  to  conform  strictly  to  the  intentions  of  the  Assembly,  which  desired  to  avoid 
the  creation  of  large  permanent  organisations,  the  Committee  decided  to  form 
small  Sub-Committees  to  divide  the  preliminary  work  of  preparing  the  resolutions 
of  the  Committee.  Three  Sub-Committees  have  already  been  formed  with  the  right 
to  meet,  if  necessary,  without  there  being  any  need  to  convene  the  whole  Committee. 
That  is  to  say:  a  Sub-Committee  for  transport  by  rail,  a  Sub-Committee  for 
transport  by  water,  and  a  Sub-Committee  for  general  affairs  and  statistics.  The 
composition  and  the  officers  of  the  Committee  and  the  Sub-Committees  are  given 
in  an  annex    (Annex  I). 

The  work  of  these  Sub-Committees,  like  that  of  the  Full  Committee,  may 
involve  the  assistance  of  experts,  as  provided  for  by  Article  5  of  the  Rules  of  Organi- 
sation adopted  at  Barcelona.  In  conformity  with  the  provisions  of  this  Article, 
to  which  its  attention  had,  moreover,  been  drawn  by  the  Council,  the  Committee 
was  able  to  comply  with  the  desire  of  the  Council,  in  which  it  entirely  concurred, 
that  the  Danube  riparian  States  should  be  associated  in  its  work.  It  has  already 
appointed  a  Czecho-Slovak  expert  on  railways.  If  the  need  arises,  it  may  call  upon 
further  expert  advice. 

Similarly,  the  Committee  has  received  the  draft  budget  for  the  Organisation 
of  Communications  and  Transit   for   the  year  1922.     It  has  recommended  that, 
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A  ce  propos,  elle  a  emis  le  voeu  que,  dans  l'avenir,  les  projets  de  budgets  lui  soient 
communiques  avant  leur  approbation  par  le  Conseil. 

Elle  a  egalement  attire  l'attention  du  Conseil  et  de  l'Assemblee  sur  le  vceu 
que  les  frais  afferents  au  budget  devraient  etre  repartis  entre  tous  les  Etats,  Mem- 
bres  de  la  Soci&e'  des  Nations  ou  non,  qui  font  partie  de  1' Organisation  des  Commu- 
nications et  du  Transit.  Ce  vceu  a  ete  transmis  au  Conseil. 

En  ce  qui  concerne  les  vceux  de  la  Conference  de  Barcelone,  la  Commission  a 
renvoye  a  l'examen  des  sous-commissions  competentes  le  vceu  relatif  a  la  Conven- 
tion sur  les  Voies  ferrees,  avec  mission  d'en  engager  le  plus  tot  possible  les  travaux 
preparatories,  ainsi  que  deux  vceux  transmis  directement  par  la  Conference,  l'un 
portant  sur  la  simplification  des  tarifs  interieurs  des  chemins  de  fer,  et  l'autre  sur 
la  cession  d'energie  hydraulique  entre  Etats. 

Elle  a  estime  que  le  vceu  relatif  au  renouvellement  de  la  Commission  consul- 
tative et  technique  apres  quatre  ans  n'ctait  pas  d'un  examen  urgent  et  ne  necessitait 
pas  une  action  de  l'Assemblee  des  1921 ;  aussi  elle  a  decide  de  ne  faire  pour  lc  moment 
aucune  proposition  a  ce  sujet  a  l'Assemblee.  En  revanche,  elle  s'est  associee  au 
vceu  de  la  Conference  de  Barcelone,  .approuve  par  le  Conseil,  relatif  a  la  reunion  de 
plein  droit  des  conferences  generates  sur  demande  d'un  tiers  des  Membres  de  la 
Societe  des  Nations.  Elle  a  adopte  a  ce  sujet  un  projet  de  resolution  joint  en  annexe 
(Annexe  II)  qu'elle  propose  a  l'adoption  de  l'Assemblee. 

La  Commission  a  cru  devoir  porter  a  la  connaissance  du  President  du  Conseil 
de  la  Societe  des  Nations  l'interet  qu'il  y  aurait  a  ce  que  la  date  a  laquelle 
expire  le  delai  pour  la  signature  des  Conventions  fut  rappelee  aux  gouvernements 
represented  a  Barcelone  et  qui  n'ont  pas  encore  signe  les  Conventions  qui  y  furent 
adoptees,  et  la  necessite  d'attirer  leur  attention  sur  1'avantage  qu'il  y  aurait  a  ce 
qu'ils  puissent  designer  aussitot  que  possible  les  plenipotentiaries  charges  de 
proceder  a  cette  signature. 

En  ce  qui  concerne  l'examen  des  questions  deja  anterieurement  posees  devant 
le  Comite  provisoire  des  Communications  et  du  Transit,  la  Commission  s'est  sur- 
tout  attachee  a  reprendre  l'ceuvre  engagee  pour  la  simplification  des  passeports, 
formalites  douanieres,  et  l'extension  des  services  de  chemins  de  fer  a  billets  directs 

Une  conference  qui  comprenait  les  representants  specialistes  de  tous  les  Etats 
europeens  ainsi  que  de  la  Chine  et  du  Japon,  avait  ete  tenue  sur  l'initiative  du  Comite 
provisoire  a  Paris,  en  octobre  1920.  Un  projet  precis  du  regime  des  passeports  y 
avait  ete  etabli  d'un  accord  unanime  sur  presque  tous  les  points.  Les  recommanda- 
tions  de  cette  Conference  des  Passeports,  Formalites  douanieres  et  Billets  directs, 
ont  ete  transmises  a  tous  les  Gouvernements. 

Un  certain  nombre  de  progres  ont  deja  ete  realises.  Mais,  dans  une  question 
qui  interesse  a  un  si  haut  point  les  communications  entre  les  peuples,  et  devant 
l'accord  unanime  des  specialistes  a  la  Conference,  la  Commission  a  estime  que  la 
Societe  des  Nations  ne  devait  pas  se  contenter  d'un  succes  partiel,  mais  faire  encore 
une  fois  appel  a  la  bonne  volonte  de  tous  les  Gouvernements  pour  realiser,  dans  toute 
la  mesure  du  possible,  les  simplifications  et  les  ameliorations  suggerees  par  la  Confe- 
rence. Aussi  a-t-elle  decide  de  prier  l'Assemblee  d'attirer  sur  ce  point  l'attention  de 
tous  les  Membres  de  la  Societe  en  une  resolution  jointe  en  annexe  (Annexe   III). 

La  question  de  l'application  des  formalites  des  passeports  aux  membres  des 
Commissions  de  la  Societe  des  Nations  fait  aussi  l'objet  d'un  texte  soumis  a  l'Assem- 
blee (Annexe  IV). 

Des  apres  sa  premiere  reunion,  la  Commission  consultative  et  technique  a 
conscience  qu'immediatement,  et  de  plus  en  plus  a  mesure  qu'entreront  en  vigueur 
les  Conventions  de  Barcelone,  elle  sera  appelee  a  jouer  dans  ce  domaine  technique, 
et  bien  qu'en  restant  strictement  dans  sa  mission  de  simple  organe  consultatif  des 
Membres  de  la  Societe,  de  l'Assemblee  et  du  Conseil,  un  role  qui  peut  devenir  essentiel 
pour  la  pacification  entre  les  peuples  et  pour  l'augmentation  du  bien-etre  general. 
Organisme  de  liaison  entre  les  administrations  techniques  de  tous  les  pays, 
charge  de  l'initiative  parfois  difficile  de  proposer  les  mesures  propres  a  assurer, 
a  tout  moment,  la  liberte  des  communications  et  du  transit,  il  lui  appartient 
d'elever  entre  eux,  par  ses  avis  et  ses  suggestions,  par  l'autorite  morale  qu'elle  doit 
se  proposer  d'acquerir,  la  conscience  de  leur  solidarity  d'interets  et  la  volonte  de 
coordonner  leurs  efforts. 
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in  future,  the  draft  budgets  should  be  communicated  to  it  before  they  are  approved 
by  the  Council. 

It  has  also  drawn  the  attention  of  the  Council  and  of  the  Assembly  to  the 
recommendation  that  the  expenses  in  this  budget  should  be  divided  among  all 
the  States,  whether  Members  of  the  League  or  not,  which  form  part  of  the  Organi- 
sation for  Communications  and  Transit.  This  recommendation  has  been  transmitted 
to  the  Council. 

The  Committee  has  referred  to  the  appropriate  Sub-Committees  for  consider- 
ation, the  recommendation  regarding  the  Convention  on  Railways  with  instruc- 
tions to  proceed  as  soon  as  possible  with  the  preparatory  work,  together  with  two 
resolutions  transmitted  directly  by  the  Conference,  one  on  the  simplification  of 
internal  railway  rates  and  the  other  referring  to  the  cession  of  hydraulic  power 
from  one  State  to  another. 

The  Committee  considered  that  the  recommendation  concerning  the  renewal 
of  the  Advisory  and  Technical  Committee  after  four  years  did  not  require  urgent 
consideration,  nor  necessitate  action  by  the  Assembly  in  1921;  it  therefore  decided 
to  lay  no  proposal  on  this  matter,  for  the  moment,  before  the  Assembly.  On  the 
other  hand,  it  associated  itself  unanimously  with  the  recommendation  of  the  Barce- 
lona Conference,  approved  by  the  Council,  concerning  fully  authorised  meetings 
of  General  Conferences  upon  the  request  of  one-third  of  the  Members  of  the 
League  of  Nations.  It  adopted  a  draft  resolution,  which  is  altached  (Annex  II), 
proposed  for  adoption  by  the  Assembly. 

The  Committee  thought  that  it  ought  to  bring  to  the  notice  of  the  President 
of  the  Council  of  the  League  of  Nations  the  importance  of  reminding  the  Govern- 
ments represented  at  Barcelona  which  had  not  yet  signed  the  Conventions,  there 
adopted,  of  the  date  on  which  the  time  limit  for  the  signature  of  these  Conven- 
tions expired,  and  of  the  necessity  of  drawing  their  attention  to  the  advantages 
of  appointing,  as  soon  as  possible,  plenipotentiaries  with  instructions  to  perform 
the  act  of  signature. 

As  regards  the  consideration  of  the  questions  previously  laid  before  the  Provi- 
sions 1  Committee  for  Communications  and  Transit,  the  Committee  has  devoted  special 
attention  to  the  resumption  of  the  work  undertaken  tor  the  simplification  of  pass- 
ports, Customs  formalities  ?nd  the  extension  of  railway  services  w'th  thiough  tickets. 
A  Conference,  which  included  expert  representatives  of  all  the  European  States, 
as  well  as  of  China  and  Japan,  was  held  on  the  initiative  of  the  Provisional  Com- 
mittee in  Paris  in  October,  1920.  A  definite  plan  to  deal  with  passports  was  there 
diawn  up,  unanimous  agreement  being  obtained  on  almost  all  points.  The  recom- 
mendations of  this  Confeience  on  passports,  Customs  formalities  and  through 
tickets  have  been  transmitted  to  a.11  the  Governments. 

A  certain  amount  of  progress  has  already  been  made,  but  considering  the 
importance  of  the  question  of  communications  between  nations,  and  in  view  of 
the  unanimous  agreement  of  the  experts  attending  the  Conference,  the  Committee 
thought  that  the  League  of  Nations  should  not  rest  content  with  a  partial  success, 
but  that  it  should  once  again  appeal  to  the  goodwill  of  all  the  Governments,  urging 
them  to  cany  out,  as  far  as  possible,  the  simplifications  and  improvements  suggested 
by  the  Conference.  It  therefore  decided  to  ask  the  Assembly  to  draw  the  attention 
of  all  the  Members  of  the  League  to  this  point  in  the  attached  resolution  (Annex  III). 
The  question  of  the  application  of  passport  formalities  to  members  of  the 
Committees  of  the  League  of  Nations,  is  also  the  subject  of  a  document  submitted 
to  the  Assembly  (Annex  IV). 

Immediatelyjafter  its  first  meeting,  the  Advisory  and  Technical  Committee 
realised  that,  though  restricted  to  itsjcapacity  as  an  advisory  organisation  of  the 
Members  of  the  League,  the  Assembly  and  the  Council,  it  would  at  once,  and  to 
an  increasing  degree  as  the  Barcelona  Conventions  came  into  force,  be  called  upon 
to  play  a  great  part  in  their  technical  work  —  a  part  which  might  become  essential 
for  the  maintenance  of  peace  between  nations  and  for  the  development  of  the  general 
welfare.  As  the  organisation  forming  the  link  between  the  technical  administrations 
of  all  the  countries,  and  entrusted  with  the  sometimes  difficult  duty  of  initiating 
the  proposal  of  measures  to  assure  the  continuous  freedom  of  communications 
and  transit,  it  should  endeavour  by  advice  and  by  suggestion,  by  the  moral 
authority  which  it  should  obtain,  to  educate  all  countries  to  a  stronger  feeling  of 
close  union  of  interests  and  to  a  greater  desire  for  co-operation. 


ANNEXE   I 

Commission  consultative  et  technique  des  Communications  et  du  Transit. 


President  :  M.  le  Jonkheer  Dr  W.  J.  M.  van  Eysinga.  (Designe  par  le  Gouvernement 
des  Pays-Bas.) 

Professeur  a  l'Universite  de  Leyde,  Membre  de  la  Commission  centrale  pour 
la  Navigation  du  Rhin. 

Vice-prisidents  :  M.  J.  E.  Baldwin.  (Designe  par  le  Gouvernement  de  l'Empire 
britannique.) 

Representant  de  la  Grande-Bretagne  dans  les  Commissions  fluviales. 

Son  Excellence  M.  Benjamin  Fernandes  y  Medina.    (Designe  par  le  Gouverne- 
ment de  l'Uruguay.) 

Ministre  plenipotentiaire  en  Espagne. 

Son  Excellence  le  Docteur  Aristides  de  Aguero  y  Bethancourt.  (Designe  par  le 
Gouvernement  de  Cuba.) 
Envoye  extraordinaire,  Ministre  plenipotentiaire  a  Berlin. 

M.  Amunategui.  (Designe  par  le  Gouvernement  du  Chili.) 
Secretaire  general  des  Tribunaux  arbitraux  mixtes. 

M.  Guillermo  Brockmann.  (Designe  par  le  Gouvernement  de  l'Espagne.) 
Inspecteur  general  des  Ponts  et  Chaussees. 

M  Albert  Claveille.  (Designe  par  le  Gouvernement  de  la  France.) 

Senateur,  ancien  Ministre  des  Travaux  publics,  President  de  la  Commission 
centrale  pour  la  Navigation  du  Rhin. 

M.  le  Docteur  Robert  Herold.  (Designe  par  le  Gouvernement  de  la  Suisse.) 

Directeur  des  Chemins  de  fer  du  Toggenburg,    Privat-Docent  a  l'Universite 
de  Zurich. 

M.  P.  A.  Holck-Colding.  (Designe  par  le  Gouvernement  du  Danemark.) 
Chef  de  Bureau  au  Ministere  des  Travaux  publics. 

M.  E.  Montarroyos.  (Designe  par  le  Gouvernement  du  Bresil.) 
Ingenieur,  ancien  Capitaine  d'Etat-Major. 

Son  Excellence  M.  Charles-Robert  Pusta.   (Designe  par  le  Gouvernement  de  I'Es- 
thonie.) 

Ministre  plenipotentiaire  a  Paris. 

M.  S.  Satake.  (Designe  par  le  Gouvernement  du  Japon.) 

Ancien  Directeur  general  au  Ministere  des  Chemins  de  Fer. 

M.  Girolamo  Sinigalia.  (Designe  par  le  Gouvernement  de  lTtalie.) 

Inspecteur  superieur  des  Chemins  de  Fer  du  Royaume  dTtalie,  Representant 
de  lTtalie  aux  Commissions  fluviales. 

M.  le  Docteur  Stievenard.  (Designe  par  le  Gouvernement  de  la  Belgique.) 

Membre  de  la  Delegation  beige  a  la  Commission  centrale  pour  la  Navigation 
du  Rhin. 

M.  le  Docteur  Tcheou-Wei.  (Designe  par  le  Gouvernement  de  la  Chine.) 
Ingenieur  des  Chemins  de  Fer. 

M.  Bohdan  Winiarski.  (Designe  par  le  Gouvernement  de  la  Pologne.) 
Professeur  a  la  Faculte  de  Droit  de  l'Universite  de  Poznan. 
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ANNEX  I. 

Advisory  and  Technical  Committee  for  Communications  and  Transit. 


President:  Jonkheer  Dr.  W.  J.  M.  van  Eysinga.  (Appointed   by  the  Government 
of  the  Netherlands.) 

Professor  at  the  University  of  Leyden,  Member  of  the  Central  Commission 
of  the  Rhine. 

Vice-Presidents :  Mr.  J.  E,  Baldwin.  (Appointed  by  the  Government  of  the  British 
Empire.) 
British  Representative  on  the  Waterways  Commissions. 

His  Excellency  M.  Benjamin  Fernandes  y  Medina.  (Appointed  by  the  Govern- 
ment of  Uruguay.) 

Minister  Plenipotentiary  in  Spain. 

His  Excellency  Dr.   Aristides  de  Aguero  y  Bethancourt.   (Appointed  by  the 
Government  of  Cuba.) 

Envoy  Extraordinary  and  Minister  Plenipotentiary  in  Berlin. 

M.  Amunategui.  (Appointed  by  the  Government  of  Chile.) 
Secretary-General  of  the  Mixed  Courts  of  Arbitration. 

M.  Guillermo  Brockmann.  (Appointed  by  the  Government  of  Spain.) 
Inspector-General  of  Bridges  and  Roads. 

M.  Albert  Claveille.  (Appointed  by  the  Government  of  France.) 

Senator,  former  Minister  of  Public  Works,  President  of    the  Central   Com- 
mission of  the  Rhine. 

Dr.  Robert  Herold.  (Appointed  by  the  Government  of  Switzerland.) 

Director  of  Railways  of  Toggenburg,  Privat-Docent  at  the  University  of  Zurich. 

M.  P.  A.  Holck-Colding.  (Appointed  by  the  Government  of  Denmark.) 
Chef  de  Bureau  at  the  Ministry  of  Public  Works. 

M.  E.  Montarroyos.  (Appointed  by  the  Government  of  Brazil.) 
Engineer,  former  Staff  Captain. 

His  Excellency  M.  Charles  Robert  Pusta.  (Appointed  by  the  Government  of  Estho- 
nia.)  Minister  Plenipotentiary  in  Paris. 

M.  S.  Satake.  (Appointed  by  the  Government  of  Japan.) 
Former  Director-General  at  the  Ministry  of  Railways. 

M.  Girolamo  Sinigalia.  (Appointed  by  the  Government  of  Italy.) 

Chief  Inspector  on  the  State  Railways,  Italian  Representative  on  the  Water- 
ways Commissions. 

Dr.  Stievenard.  (Appointed  by  the  Government  of  Belgium.) 

Member  of  the  Belgian  Delegation  of  the  Central  Commission  of  the  Rhine. 

Dr.  Tcheou-Wei.  (Appointed  by  the  Government  of  China.) 
Railway  Engineer. 

M.  Bohdan  Winiarski.  (Appointed  by  the  Government  of  Poland.) 
Professor  of  Law  at  the  Poznan  University. 
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Sous-Commission  pour  les  Transports  par  Voies  ferrees. 


MM.  Claveille,  President. 
Satake,  Vice-President. 
Sinigalia. 
Brockmann. 
Herold. 
Amunategui. 
Baldwin. 


Sous-Commission  pour  les  Transports  par  Eau. 


MM.  Montarroyos,  President. 
Winiarski,  Vice-President. 
Baldwin. 
van  Eysinga. 
Fernandes  y  Medina. 
Stievenard. 
Tcheou-Wei. 

Aguero  y  Bethancourt  (pour  les  questions  maritimes). 


Sous-Commission  pour  les  Affaires  generales  et  statistiques. 


MM.  Sinigalia,  President. 

Holck-Colding,  Vice-President. 
Aguero  y  Bethancourt. 
Tcheou-Wei. 
Pusta. 


ANNEXE    II 


Projet  de  Resolution 

proposee  a  l' adoption  de  l'Assemblee  par  la  Commission  consultative 

et  technique  le  26  juillet  i92i. 


Sans  prejudice  des  dispositions  du  40  du  §  i  de  la  resolution  du  9  decembre 
1920  sur  l'Organisation  des  Communications  et  du  Transit,  les  Conferences  generales 
des  Communications  et  du  Transit  se  reuniront  au  siege  de  la  Societe  des  Nations 
de  plein  droit,  sur  la  demande  d'un  tiers  des  Membres  de  la  Societe  des  Nations. 
Une  telle  demande  devra  etre  adressee  au  Secretaire  general  de  la  Societe,  l'ordre 
du  jour  de  la  Conference  etant  joint  a  la  demande.  Le  Secretaire  general  de  la 
Societe  sera  charge  de  convoquer  la  Conference. 
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Sub-Committee  for  Transport  by  Rail. 


MM.   Claveille,  President. 
Satake,  Vice-President. 
Sinigalia. 
Brockmann. 
Herold. 
Amunategui. 
Baldwin. 


Sub-Committee  for  Transport  by  Water 


MM.   Montarroyos,  President. 
Winiarski,  Vice-President. 
Baldwin. 
van  Eysinga. 
Fernandes  y  Medina. 
.   Stievenard. 
Tcheou-Wei. 

Aguero  y  Bethancourt  (for  maritime  questions). 


Sub-Committee  for  General  Affairs  and  Statistics. 


MM.   Sinigalia,  President. 

Holck-Colding,  Vice- President. 
Aguero  y  Bethancourt. 
Tcheou-Wei. 
Pusta. 


ANNEX  II. 


Draft  Resolution 

proposed,  on  july  26th,  10,21,  by  the  advisory  and  technical  committee, 

for  the  approval  of  the  assembly. 


Without  prejudice  to  the  terms  of  paragraph  4,  of  section  1  of  the  Resolu- 
tion of  December  9th,  1920,  relating  to  the  Organisation  for  Communications  and 
Transit,  the  general  Conferences  on  Communications  and  Transit  shall  meet  ex 
officio  at  the  seat  of  the  League  on  the  request  of  one-third  of  the  Members  of  the 
League.  Such  request  shall  be  addressed  to  the  Secretary-General  of  the  League, 
and  the  Agenda  of  the  Conference  should  be  attached  to  the  request.  It  shall 
be  the  duty  of  the  Secretary-General  of  the  League  to  convene  the  Conference. 


ANNEXE    III 


Pro  jet  de  Resolution 

propose^  a  l'adoption  de  l'assemblee  par  la  commission  consultative 

et  technique  le  26  juillet  i92i. 


La  Commission,  ayant  pris  connaissance  des  reponses  adressees  par  les  divers 
gouvernements  a  la  suite  des  resolutions  adoptees  par  la  Conference  des  Passe- 
ports,  Formalites  douanieres  et  Billets  directs,  tenue  a  Paris  en  octobre  1920,  constate 
avec  la  plus  vive  satisfaction  qu'un  certain  nombre  d'Etats  ont  deja  mis  en  vigueur 
une  partie  des  mesures,  si  importantes  pour  les  relations  entre  les  peuples,  preco- 
nisees  a  l'unanimite  par  cette  Conference  relativement  a  la  simplification  des  forma- 
lites d'obtention  et  de  visa  de  passeports,  a  la  reduction  des  prix  et  a  l'unification 
du  regime  des  passeports. 

Elle  prie  l'Assemblee  d'attirer  l'attention  de  tous  les  Etats  qui  n'ont  pas 
encore  pu  accueillir  les  recommandations  de  la  Conference,  sur  l'urgencc  qu'il  y 
aurait  afreprendre  l'etude  de  la  question  et  a  informer  le  Secretaire  general  de  la 
Societe  des  solutions  ulterieurement  adoptees. 


ANNEXE    IV 

Projet  de  Resolution 
proposee  a  l'adoption  de  l'assemblee  par  la  commission  consultative 
et  technique  le  27  juillet  i92i. 


Les  membres  des  diverses  Commissions  de  la  Societe  seront  admis  a  jouir, 
pendant  la  duree  de  leur  mandat,  de  toutes  facilites  possibles  en  matiere  de 
passeports,  notamment  en  ce  qui  concerne  la  concession  des  visas  et  leur  duree. 
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ANNEX  III. 


Draft  Resolution 

Proposed,  on  July  26th,  1921,  by  the  Advisory  and  Technical  Committee, 

for  the  approval  of  the  assembly. 


The  Committee,  having  taken  note  of  the  replies  sent  by  the  various  Govern- 
ments to  the  resolutions  adopted  by  the  Conference  on  Passports,  Customs  Forma- 
lities and  Through  Tickets,  held  at  Paris  in  October,  1920,  notes  with  great  satis- 
faction that  a  certain  number  of  States  have  already  put  into  effect  a  proportion 
of  the  measures,  so  important  from  the  point  of  view  of  international  relations, 
which  were  unanimously  recommended  by  this  Conference,  relating  to  the  simpli- 
fication of  formalities  for  obtaining  passports  and  visas,  to  the  reduction  in  their 
cost  and  the  unification  of  the  passport  system. 

The  Committee  begs  the  Assembly  to  draw  the  attention  of  all  the  States 
which  have  not  yet  been  able  to  accept  the  Recommendations  of  the  Conference 
to  the  urgency  of  a  reconsideration  of  the  question  and  of  notification  to  the  Secre- 
tary-General of  the  League  of  Nations  of  any  subsequent  solutions  adopted. 


ANNEX  IV. 


Draft  Resolution 
proposed,  on  july  27th,  i92i,  by  the  advisory  and  technical  committee 
for  the  approval  of  the  assembly. 


All  possible  passport  facilities  —  particularly  in  regard  to  the  granting  of 
visas  and  their  duration  —  shall  be  granted  to  members  of  the  various  Committees 
of  the  League  during  the  period  of  their  service. 
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II.  RAPPORT  DE  S    E.  M.  QUINONES  DE  LEON 
ADOPTE  PAR  LE  CONSEIL  LE  2  SEPTEMBRE  1921. 


La  Commission  consultative  et  technique  des  Communications  et  du  Transit 
qui  n'a  term,  a  l'heure  actuelle,  qu'une  session  entre  le  25  et  le  28  juillet  dernier, 
a  adresse"  au  Conseil,  pour  etre  soumis  a  l'Assemblee,  un  rapport  general  extreme- 
ment  complet  sur  l'ceuvre  de  1 'Organisation  des  Communications  et  du  Transit 
entre  la  premiereet  la  deuxieme  session  de  l'Assemblee. 

Par  ce  rapport,  le  Conseil  et  l'Assemblee  auront  ainsi  non  seulement  un  tableau 
technique  d'ensemblc  des  questions  posees  et  traitees  a  la  Conference  de  Barcelone, 
constitutive  de  l'Organisation,  mais  encore  pourront  .voir  avec  la  plus  grande  satis- 
faction comment  la  Commission  consultative  —  creee  par  la  derniere  Assemblee 
et  issue  de  la  Conference  de  Barcelone  —  s'est,  des  sa  premiere  reunion,  engagee 
dans  la  voie  des  realisations  immediates. 

En  particulier,  le  Conseil  ne  peut  manquer  de  prendre  connaissance  avec  interet 
de  la  suite  donnee  par  la  Commission  du  Transit  aux  diverses  resolutions  adoptees 
par  le  Conseil  a  sa  derniere  session  —  mentionne  page  8  du  rapport. 

Le  Conseil,  on  s'en  souvient,  avait  renvoye  a  l'examen  de  la  Commission  du 
Transit  un  certain  nombre  de  vceux  de  la  Conference  de  Barcelone,  quelques-uns  en 
vue  de  presenter  a  la  prochaine  Assemblee  des  projets  de  resolutions. 

Le  Conseil  avait  egalement  invite  la  Commission  consultative  a  examiner  1'op- 
portunite  et  les  moyens  d'associer  a  ses  travaux,  d'une  facon  aussi  complete  et  per- 
manente  que  possible,  un  ou  plusieurs  Etats  riverains  du  Danube.  La  Commission, 
dans  son  rapport,  montre  qu'elle  a  donne  satisfaction  au  desir  exprime  par  le 
Conseil  en  designant  pour  l'assister  un  expert  tcheco-slovaque.  L'invitation  de  la 
Commission  de  s'associer  au  vceu  du  Conseil  ressort  d'ailleurs  avec  plus  de  details 
de  la  lettre  ci-jointe  adressee  par  le  President  de  la  Commission  au  President  du 
Conseil. 

Dans  ces  conditions,  il  me  semble  que  le  Conseil  ne  peut  que  transmettre  a 
l'Assemblee  le  rapport  presente  par  la  Commission  consultative  et  technique,  en 
rendant  hommage  aux  resultats  de  la  premiere  annee  d'existence  de  l'Organisation 
des  Communications  et  du  Transit. 


Geneve,  le  29  juillet  1921. 

Monsieur  le  President, 

La  Commission  consultative  et  technique  des  Communications  et  du  Transit 
a  pris  connaissance  de  la  resolution  adoptee  par  le  Conseil  le  18  juin,  relative  a  la 
participation  des  Etats  riverains  du  Danube  aux  travaux  de  la  Commission. 

La  Commission  a  ete  unanime  a  manifester  le  desir  de  s'inspirer  de  cette  reso- 
lution, mais  elle  a  toutefois  considere  que,  conformement  au  rapport  meme  de 
M.  Quinones  de  Leon,  le  seul  moyen  mis  a  sa  disposition  a  cet  effet  par  le 
reglement,  etait  l'article  5  qui  prevoit  la  nomination  d'experts  dans  les  differentes 
matieres  qui  sont  l'objet  des  etudes  de  la  Commission. 

A  cet  egard,  ayant  constate  la  necessite  d'avoir  recours  imm^diatement  aux 
services  d'un  expert  dans  les  matieres  de  chemins  de  fer,  en  connexion  avec  les 
travaux  de  la  premiere  sous-commission,  qui  a  dcja  des  questions  concretes  de  cette 
nature  a  son  ordre  du  jour,  la  Commission  a  cru  devoir  designer  des  a  present  un 
expert  dans  la  personne  de  M.  Lankas,  Directeur  des  Transports  au  Ministere  des 
Chemins  de  fer  tcheco-slovaques,  et  elle  est  heureuse  de  constater  que  M.  Lankas, 
appartient,  d'autre  part,  a  un  des  Etats  auxquels  se  refere  la  resolution  du  Conseil. 

La  Commission  a  egalement  l'honneur  d'informer  le  Conseil  qu'elle  a  l'intention, 
au  fur  et  a  mesure  que  la  necessite  s'en  present  era.  de  proceder  de  la  meme  facon 
a  la  nomination  d'autres  experts 
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II.  REPORT  OF  H.  E.  M.  QUINONES  DE  LEON 
ADOPTED  BY  THE  COUNCIL  ON  SEPTEMBER  2nd,  1921. 


The  Advisory  and  Technical  Committee  for  Communications  and  Transit,  which 
so  far  has  only  held  one  meeting,  from  July  25th  to  July  28th,  has  addressed  to 
the  Council,  for  submission  to  the  Assembly,  a  detailed  general  report  on  the  work 
done  by  the  Organisation  for  Communications  and  Transit  between  the  first  and 
second  sessions  of  the  Assembly. 

This  report  will  furnish  the  Council  and  the  Assembly  not  only  with  an  expert 
survey  of  the  whole  of  the  questions  submitted  to  the  Barcelona  Conference,  which 
constituted  the  Organisation,  and  dealt  with  by  that  Conference,  but  will  also  enable 
them  to  apprehend  with  great  satisfaction  the  manner  in  which  the  Advisory 
Committee,  instituted  by  the  last  Assembly  and  set  up  by  the  Barcelona  Confe- 
rence, proceeded  at  its  very  first  meeting  to  engage  itself  in  work  productive  of 
immediate  results. 

In  particular,  the  Council  will  note  with  interest  the  effect  given  by  the  Transit 
Committee  to  the  various  resolutions  adopted  by  the  Council  at  its  last  meeting 
(see  page  8  of  the  report.) 

It  will  be  remembered  that  the  Council  had  referred  to  the  Transit  Committee 
for  consideration  some  of  the  recommendations  of  the  Barcelona  Conference,  in 
certain  cases  in  order  that  draft  resolutions  might  be  submitted  to  the  next  Assem- 
bly. 

The  Council  had  also  invited  the  Advisory  Committee  to  consider  the  desira- 
bility and  the  means  of  associating  with  it  in  its  work  one  or  more  of  the  Riparian 
States  of  the  Danube,  in  as  complete  and  permanent  a  way  as  possible.  In  its 
report,  the  Committee  shows  that  it  has  appointed  a  Czecho-Slovak  expert  to  assist 
it  in  its  work,  in  conformity  with  the  desire  of  the  Council.  The  Council's  invitation 
to  the  Committee  to  associate  itself  with  the  Council's  recommendation  is  illustrated 
more  completely  by  the  attached  letter  from  the  President  of  the  Committee  to 
the  President  of  the  Council. 

Under  these  circumstances  it  appears  to  me  that  the  Council  can  only  transmit 
to  the  Assembly  the  report  presented  by  the  Advisory  and  Technical  Committee, 
acknowledging  at  the  same  time  the  value  of  the  results  obtained  by  the  Organi- 
sation for  Communications  and  Transit  in  its  first  year  of  existence 


(Translation.) 

Geneva,    July   29th,    1921. 

Sir. 

The  Advisory  and  Technical  Committee  for  Communications  and  Transit  has 
noted  the  Resolution,  adopted  by  the  Council  on  June  18th,  concerning  the  partici- 
pation of  the  Riparian  States  of  the  Danube  in  the  work  of  the  Committee. 

The  Committee  was  unanimous  in  its  desire  to  give  effect  to  this  Resolution, 
but,  it  considered  that  the  only  means  to  this  end  possible  under  the  Regulations, 
as  is  shown  by  the  Report  of  M.  Quinones  de  Leon,  was  Article  5,  providing  for  the 
appointment  of  experts  on  the  different  subjects  which  are  under  consideration 
by  the  Committee. 

In  view  of  these  considerations,  as  the  necessity  had  arisen  for  immediate 
recourse  to  the  services  of  an  expert  on  railways  in  connection  with  the  work  of 
the  first  Sub-Committee,  (which  is  already  considering  concrete  questions  of  this 
type),  the  Committee  considered  itself  called  upon  to  appoint  immediately,  as  an 
expert,  Mr.  Lankas,  Director  of  Transport  in  the  Czecho-Slovak  Ministry  of  Rail- 
ways, and  it  is  glad  to  be  able  to  state  that  Mr.  Lankas  is  a  national  of  one  of  those 
States  referred  to  in  the  Resolution  of  the  Council. 

The  Committee  has  also  the  honour  to  inform  the  Council  that  it  proposes  to 
proceed  in  the  same  manner  to  the  appointment  of  other  experts,  as  occasion  arises. 


—     13    — 

En  particulier,  la  Commission  croit  qu'il  pourra  y  avoir  probablement  lieu  a 
la  designation  d'un  expert  pour  les  questions  de  transports  par  eau,  et  la  Commission 
sera  heureuse  si  cette  designation  peut  se  porter  sur  des  personnalites  ressortissantes 
de  l'un  des  Etats  riverains  du  Danube. 

Je  vous  prie  de  croire,  Monsieur  le  President,  a  l'assurance  de  ma  tres  haute 
consideration. 

(Signed  Eysinga, 

^President  de  la  Commission 
(i      consultative  et  technique 
des  '"Communications    et   du    Transit. 

A  Monsieur  le  President  du  Conseil 
de  la  Societe  des  Nations. 
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In  particular,  the  Committee  believes  that  it  will  probably  be  necessary,  to 
appoint  an  expert  for  the  question  of  Transport  by  Water,  and  it  will  be  glad  if 
this  appointment  can  be  made  from  among  nationals  of  one  of  the  Riparian  States 
of  the  Danube. 

I  have  the  honour,  etc. 

(Signed)  Eysinga, 

President  of  the  Advisory  and  Technical 
Committee  for  Communications  and  Transit. 


To  the  President  of  the  Council 
of  the  League  of  Nations. 
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